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CHAPTER 1

1. INTRODUCTION

The cruelty and horrors of World War |l were historic in shaping the new world order."
The international protection of human rights then gained eminence following the
establishment of the Nuremberg and Tokyo International Military Tribunals (IMT) in
1945, to try Nazi and Japanese war leaders for crimes against peace, war crimes and
crimes against humanity committed during the war.” Thereafter the United Nations (UN)
General Assembly adopted the Convention on the Prevention and Punishment of the
Crime of Genocide, (Genocide Convention) on 9 December 19482 and later the
Universal Declaration of Human Rights (UDHR) on 10 December 1948.° Both
instruments have been pivotal. While the latter has been the foundation upon which all
subsequent human rights instruments have been developed, the former expounded the

principle of international crimes and extraterritorial jurisdiction.®
1.1. Nature and significance of study

In Africa, the last century was marked by massive violations of human rights, from
oppression associated with colonialism, which affected almost the whole continent, to
post-colonial violations of various nature and varying degree. For a while it appeared as
if Africa was cursed.® In spite of its past as a continent whose people had under the

C Beyani in Goodwin-Gill & Talmon (eds) (1999), 24; M Craven, (1995), 6. It was only after World
War |1 that the international community took a resolute step and affirmed faith in fundamental
human rights, and the need to save succeeding generations from the scourge of war.

Charter of the IMT, Agreement for the Prosecution and Punishment of the Major War Criminals of
the European Axis (London Agreement), August 8, 1945. The agreement limited the Tribunals
jurisdiction to major war criminals and those whose crimes had no particular location, and stressed
in arts; 1, 4 & 6, that the tribunal would not prejudice the jurisdiction of national courts under the
Allies November 1943 Moscow Declaration, whereby minor Nazi war criminals would be judged
and punished in the countries where they committed their crimes. The IMT represented a major
step in the elaboration and enforcement of the international criminal law; See generally, Ratner &
Abrams, (1997), 162-165.

U.N. G.A. RES. 260A(lIl) of 9 Dec. 1948, entered into force on 12 Jan. 1951.
U.N. G.A. RES. 217A(lIl) of 10 Dec. 1948.
Genocide Convention, arts; 1,6, 7, & 9.

M Hansungule (2001) “Domestic Implementation of Human Rights in African Constitutions” (on fite
with author).



colonial rule, suffered systematic rape of their human dignity,” the African leaders, once
in power, reverted to the “lessons” learnt during colonialism. After fighting for freedom,
all the people in Africa were rewarded with, was further atrocities, inflicted on them this
time around by fellow Africans.

African States acquired international status after gaining independence, thereby having
rights as well as responsibilities in the international arena.® Among these responsibilities
were the recognition, respect and protection of human rights.? Despite their international
commitments, the situation of human rights on the continent remained ominous. Not only
were African States unable to afford their own citizens fundamental rights and freedoms
which were elementary to the very being of human existence, they became the main
protagonist of human rights violations. "

The African State has been such an egregious human rights violator that scepticism
reigns as to the ability of the regional human rights mechanism to solely deal with the

scourge."’

Africa has experienced, and continues to experience grave atrocities
committed on the continent. There have been numerous armed conflicts in which
soldiers and militias have tortured, raped and murdered civilians.'? Africa makes
headlines with events related to internal and interstate wars'® with all its accompanying
consequences of death, amputations, refugees, famine and diseases. All these elements
violate the basic human rights of the people of Africa. Besides, Africa has also witnessed
massive human rights violations both under military regimes and undemocratic civilian

rulers, who have devoted much time on the elimination of individuals opposed to their

! Ibid.

Especially when African States gained admission into the UN.

One of the principle against which the UN was created. Besides, some independence African
constitutions were of European origin and embodied human rights provisions; Algerian Constitution
(1976), Benin Constitution (1977), Ghanaian Constitution (1969), Zambian Constitution (1973).
Hansugule (note 6).

M Mutua ‘in Power & Allison (eds) (2000), 144.

See conflict situations in Angola, DRC, Liberia, Rwanda and Sierra Leone.

D Torou °‘The Struggle Towards Human Rights in Africa: Success and Failure’,
<http://www.peace.ac/afstrugglehumanrights.htm> accessed on 17-08-2001.
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tyranny. Contrary to what should be the case," gross human rights violators have in
most cases acted with impunity.'®

Fortunately, the tide of international law is rapidly turning against this reign of impunity.
The impact of the New World order it is hoped, would make the whole world, especially
Africa, a much better place for human beings. The question of who would have
jurisdiction to try international crimes has been a point of concern and contention, but
has received some very clear answers. In 1994 the United Nations set up the
International Criminal Tribunal for Rwanda (ICTR) to try international criminals.’® The
adoption of the ICC Statute," it is hoped would be of great significance to Africa and
certainly a welcomed development. Its coming into existence would certainly mark the
end of impunity and the dawn of a new era of criminal accountability.'®

There is no doubt therefore that the end of the last century brought about a great
awakening; a new order of international law, in which the world would no longer stand by
while some human beings subject their fellows to inhumane treatment without fear of
being confronted by the judicial process.” The question clearly is whether this new
creation of the legal world would have a bearing on the human rights situation in Africa.
This dissertation would therefore examine the extent to which the ICC would contribute

to the respect for human rights, and eradicate the culture of impunity in Africa.

1.2. Methodology

The international community has made enormous efforts to ensure that gross human
rights violators are brought to book. The normative framework now in place is quite
comprehensive. Serious moves have also been made towards putting in place

" An exception is Rwanda in which mechanisms are in place both nationally and internationally to try

genocide suspects. However, the limited mandates of the courts prevent those responsible for
atrocities committed in Rwanda after 1994 from being brought to justice. There are also prospects
that the Special Court for Sierra Leone will bring gross human rights violators to justice.

15 Amin (Uganda), Habre (Chad), Mengistu (Ethiopia).

16

S.C. RES. 955 of 8 Nov. 1994. The UN had a year earlier established the ICTY (S.C. RES. 827 of
25 May 1993) to prosecute individuals for international crimes committed in the former Yugoslavia.

Adopted by the Rome Diplomatic Conference on 17 July 1998. Not yet in force.
C Eboe-Osuiji, African Legal Aid, Oct-Dec, (1999), 15.
19 Ibid, 28.



institutions to try violators, the most significant being the adoption of the Rome Statute of
the ICC. In examining what impact the ICC would have on the human rights situation in

Africa, various aspects are considered.

Chapter two gives an appraisal of human rights violations in Africa, an overview of the
regional human rights mechanism, and also examines the legal reasons for the
establishment of the ICC. Chapter three scrutinises the crimes within the jurisdiction of
the ICC and how protective they are for Africa. Chapter four examines other relevant
characteristics of the Court to see how significant the Court may be for Africa. Chapter
five deals with recommendations and conclusions. Suffice to point out here that other

recommendations and conclusions have been made in the work where appropriate.

The study made use of three main sources of information:
e Instruments: includes various UN Statutes and Conventions relevant to the study;
e Library: from where literature such as books and journals relevant to the study
were obtained;

¢ Internet: the internet proved quite helpful and an extensive use was made of it.
1.3. Overview of existing research

A number of books and articles have been written on the ICC both before and after the
adoption of the ICC Statute. Besides, much literature especially on NGO mobilisation
and lobbying campaigns can be got through internet search.?’ The website of the ICC?'
also carries a wide range of vital information about the Court.

However, all writings on the ICC have had an international focus. | have not come
across any literature on the ICC with an African perspective. One would have expected
that the adoption in the same year of a Protocol establishing the African Court on Human

2 The NGO Coalition for an ICC, The International Criminal Court, <http://www.iccnow.org/>; Human

Rights Watch (HRW), International Justice: International Criminal Court,
<http://iwww.hrw.org/campaignsficc/>; Lawyers Committee for Human Rights (LCHR), International
Criminal Court: The Architecture of Global Justice, <http://www.lchr.org/|JPficc.htm>; Asian Forum
for Human Rights and Development (AFHRD), International  Criminal  Court,
<http://www.forumasia.org/projects.html>; all accessed on 06-07-2001.

- <http://www.un.org/law/icc/index.html> accessed on 06-07-2001.
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and Peoples’ Rights,? and the Statute of the ICC, would have prompted academics and
commentators to publish on both. While there are publications on the former,
publications on the latter all have an international perspective. This study will thus
contribute to remedy the scantiness of literature by addressing an academic reflection on
the regional dimension of the ICC.

1.4. Limitation of the study

The present work has some limitations. The word ‘possible’ in the title is indicative of the
non-existence of the Court. The fact that the Statute has been adopted is at least a
guarantee that this institution will one day come to existence. The study therefore makes
use of the past and present human rights situation on the African continent.

Also while the work will most oftén refer to specific countries, the study would usually
look at Africa globally. The truth however is that Africa is vast and the human rights
situation, whether in terms of respect or violations varies in nature and degree in
different countries.

Also, the restrictions on the study in terms of time, resources and institutional regulations
means that the different patterns within and among African States cannot be really
appreciated.

1.5. International human rights and international humanitarian law

This assay seeks under this subtitle to narrow the gap between human rights and
humanitarian law. From inception, human rights and humanitarian law were treated as
two separate fields.? Although the genesis and development of these branches of law
show that they exist as independent categories the persistent scrutiny by modern

analysts have revealed common attributes and areas of merger of both subjects.*

2 Adopted by the OAU Assembly of Heads of States and government on 9 June 1998, not yet in

force.

2 R Kolb, IRRC, No.324 (30 Sept. 1998), 409; J Dugard, IRRC, No.324 (30 Sept. 1998), 445,

2 Ibid; see also Doswald-Beck & Vité, IRRC, No.293 (30 April 1993), 94-119; Sommaruga (16 March
1995); D Schindler, /RRC, N0.208 (28 Feb. 1979), 3-14; R Brett, IRRC, No.324 (30 Sept. 1998),
531-536.



The main difference between the two subjects is that the application of humanitarian law
is limited to situations of armed conflict, whether international or non-international,
whereas human rights protect the individual at all times, both war and peace time.?
Humanitarian law as such deals with the manner in which hostilities are conducted, the
treatment of persons captured by the adverse party, and the conduct of belligerents
towards the civilian population. On the other hand, human rights are concerned with the
organisation of State power vis-a-vis the individual.?® It limits the power of the State over
the individual by seeking essentially to prevent arbitrary behaviour. Hence while
humanitarian law seeks to protect victims or potential victims by attempting to limit the
suffering caused by war, human rights seeks to protect the individual and further his

development.”’

Despite this divergence, the growing significance of international criminal law and the
criminalisation of serious violations of human rights have watered down the differences,
and the two subjects are today generally considered merely as different branches of the
same discipline.?? The UN resolution on “Respect for human rights in armed conflicts” of
the 1968 International Conference on Human Rights in Teheran® gave support to the
argument that human rights and humanitarian law cannot be strictly and effectively
dissociated. International humanitarian law is increasingly perceived as part of human
rights law applicable in armed conflict.** Both subjects are complementary to each other
and do have the same goals; the protection of the individual. In other words, in the
application of human rights and humanitarian law, the protection of the human being is
the supreme objective.

» States can however derogate from certain human rights especially in times of public emergency,

(see art; 4(1) ICCPR). Nonetheless, there is a limitation to this since they cannot derogate from
other rights such as the right to life, freedom of torture, freedom from slavery etc (art; 4(2) ICCPR).

% Kolb (note 23), 409.
z “What is the difference between international humanitarian law and human rights law?” 1 Dec.
1999; <http://www.icrc.org/icrceng.nsf...> accessed on 22-10-2001.

28 Dugard (note 23), 445.

2 U.N. G.A. RES. 2444(XXIl}) of 19 Dec. 1968. This resolution paved the away for the elaboration of
the two additional protocols to the Geneva Conventions which were adopted in 1977.

%0 Doswald-Beck & Vité (note 24), 293.



The ICC will enforce both international human rights and international humanitarian law.
While the latter is properly covered under article 8 of the Statute,' violations of the
former is required to be grave, widespread or systematic, and to fall under one or more
of the categories defined as genocide or crimes against humanity by the ICC Statute.*

In essence the use of the phrase “human rights” in this essay covers the application of
both international human rights and humanitarian law.

Punishing war crimes.

32 Arts; 6 & 7 respectively.



CHAPTER 2

2. APPRAISAL OF HUMAN RIGHTS IN AFRICA AND THE ESTABLISHMENT OF
THE INTERNATIONAL CRIMINAL COURT

2.1. OVERVIEW OF HUMAN RIGHTS VIOLATIONS IN AFRICA

A broad assessment of the human rights situation should normally incorporate three
phases of the development, namely, pre-colonial, colonial and post-colonial Africa. An
examination of the pre-colonial phase falls outside the scope of the present study.
Suffice to say however that it is not easy to generalise about human rights in a very long
and timeless pre-colonial Africa. In as much as there were gross violations of human
rights, and although the modern concept of democracy, human rights and universality

had not been developed, there were elements of respect for humankind.*®

The colonial situation on the other hand was the basis upon which the independence
Africa leaders came to rule their people. In this regard, an analysis of the human rights
situation should begin with an abridgment of the colonial period. The entire African
continent, with the exception of Ethiopia and Liberia, fell under colonial rule. The human
rights side of colonialism in Africa was catastrophic.* It was a period of grave human
rights violations. It was marked by ruthless denial of the rights of the Africa peoples’, and
even democratic aspects of tradiiional African societies were stifled.** Whatever the
administrative philosophy of the colonial powers,* their aims and results were the same;
the maximum exploitation of human and material resources of the Africa continent.*” In
reality, the normal trend was that no freedoms that challenged or questioned the raison
d'etre of colonialism could be tolerated. Indeed the colonial vilification of African tradition,
religion, culture and language, and the exploitation of the continent’s wealth is a serious
setback for Africa and partly responsible for the continent’s backwardness and
underdevelopment.in modern history.

% For pre-colonial human rights in Africa, see P Kunig, W Benedek & C Mahalu (1985), 2; M Mutua,

RACHPR, Vol.6 (1996-97), 22-32; UO Umozurike, (1997), 12-19.

i Hamsugule (note 6).

% Kunig et al. (note 33), 4.

% Whether assimilation for the French, indirect rule for the British or paternalism for the Belgians.

7 Umozurike (note 33), 21.



Finally, African States became independent in the second half of the last century. The
motivation for political independence in Africa was the burning desire to end subjugation
and to restore or rehabilitate human dignity that had been lost during colonialism.*
Some Independence constitutions were adopted similar to those of the Europeans with a
bill of rights guaranteeing respect for human rights, the rule of law and independence of
the judiciary.®® Africa was now under the leadership of Africans who were expected to
better appreciate the problems of their people. With the admission of African States into
the UN, there were hopes for the protection and promotion of human rights. These
hopes were however not realised. Africans entered the era of independence with
virtually no background in human rights and democracy, having not inherited these
values from their previous rulers. The political leaders were too familiar with the
dictatorial rule of colonialism, a rule incongruent to the constitutional practice of
democracy and human rights they were expected to exhibit.

Most African leaders easily broke their promises for arbitrary rule.* Arbitrary arrests and
detentions, and summary executions of opponents became the norm. As Umozurike
points out,*' the principle of rule of law easily gave way to that of the “rule of force” with
the emergence of military regimes that did no good but to supplement the atrocities
committed on the African peoples.*? Indeed respect for human rights reached its lowest
ebb in the 1970s and 1980s. Frequently cited repulsive cases include the following.

In Uganda, Idi Amin exerted great pressure and terror over the whole population during
his autocratic rule from 1971-1979. Amin, now being sheltered by Saudi Arabia expelled

% Kunig, et al. (note 33), 6.

% See note 9; it is paradoxical that independent Africa was born with ready-made constitutions with a
bill of rights bequeathed on them by the colonialist, although they had denied Africans the most
elementary of human rights. This was however a clever device designed to protect European
interests in the absence of the Whiteman.

40 See also M Nkulu, “The African Charter on Human and Peoples Rights: An African Contribution to
the project of global ethic” <http://astro.temple.edu/~dialogue/Center/mutombo.htm> accessed on
20-09-2001.

“ Umozurike (note 33), 23.

42 See military regimes in DRC (Zaire), Ghana, Nigeria.

9



the entire ethnic Asian population from Uganda. His regime was responsible for the
murder of an estimated 100.000 to 300.000 people.*®

The second reign of Milton Obote in Uganda (1980-1985) is thought to have exceeded
the brutality of the Amin regime. Estimates of civilians killed by Obote’s forces, range
from 100.000 to 300.000, while prisoners in military custody were systematically
tortured.* Upon his overthrow in May 1985, he fled the country and now lives
undisturbed in Zambia.*®

Colonel Mengistu Haile Mariam headed the junta in Ethiopia which in 1974 overthrew
the government of Emperor Haile Selassie in a bloody coup. Mengistu’s regime (1974-
1991) was responsible for massive human rights violations. The junta proclaimed a
revolutionary agenda for the country and inaugurated its rule by sending some sixty
senior officials of the emperor's government to the firing squad.*® Also, tens of thousands
of Ethiopians including political opponents, students and peaceful critics were tortured
and murdered.*” Mengistu has been granted sanctuary in Zimbabwe were he lives a
quiet life.

Hissein Habre’s rule in Chad (1982-1990) was also full of terror. He is known to have
conducted arbitrary arrests and detentions, disappearances and eliminated political
opponents. Human Rights Watch and other groups provided details of 97 political
killings, 142 cases of torture, 100 disappearances and 736 arbitrary arrests carried out
by Habre's regime.*®

West Africa also suffered tremendously under military regimes. In 1979, Ghana
witnessed ten-minute trials and executions of former heads of governments, following a

3 HRW <http://www.org/campaigns/chile98/precedent.htm> accessed on 20-08-2001; see also,

Mutua (note 11), 145; E Ankumah, African Legal Aid, April-June (2000), 5; J Dugard, African Legal
Aid, April-June (2000), 7.

4“ HRW (ibid).
“® Ibid.

4 HRW <http://www.hrw.org/press/1999/nov/megistu.htm> accessed on 24-08-2001.
4 HRW; Ankumah; Dugard (note 43).

48 In their indictment of Habre in Senegal.
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successful military coup.”® There was a military take over of government in Liberia in
1980, followed by executions of political and government leaders.®® In Nigeria political
opponents and the civilian population suffered tremendously under successive military
regimes.

In Equatorial Guinea, Macias Nguema, exterminated the population at wil®'. Self-
proclaimed emperor, Jean-Bedel Bokassa of the Central African Republic (CAR) wasted
no time in crushing anyone opposed to his policies. He is known to have even ordered
the killing of children for protesting his decrees to buy schoo! uniforms from his shop.*? In
the Zaire (DRC), Mobuto Seseseko became Africa’s richest head of State whereas the
Congolese wallowed in penury. Also, thousands of his opponents were eliminated.*®

In South Africa, blacks suffered various machinations with the institutionalisation of the
policy of apartheid. The notorious system of apartheid not only excluded blacks from
accessing social and economic opportunities in their own country, but also deprived
them of their political rights only on the grounds that they were black.>* This policy
ensured that blacks were settled separate from whites and had to carry “passes” or
identification documents in order to come to town, regarded as non-black areas.* Many
blacks who defied apartheid policies were killed or jailed for long periods, and at times
without trial. In rare cases were amenities built for blacks and where they existed, they
were of low quality.

Under the able organisation and leadership of government officials, the Rwanda Hutus
carried out genocide on the Tutsis. This was a well-planned endeavour to wipe out the
Tutsi population in Rwanda, killing an estimated 500.000 to 1000.000 people in the 1994

49 Umozurike (note 33), 24.

%0 Ibid.

3 Mutua (note 11), 145.

52 Hansugule (note 6).

53 Ibid.
o Ibid.

% “The History of Apartheid in South Africa”

<http://www-cs-students.stanford.edu/~cale/cs201/apartheid.hist.html> accessed on 22-09-2001.
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Rwandan genocide.® This has actually been one of the greatest shocks that the

international community had experience in modern time.

Also, civil wars on the continent continue to question the very existence of human
beings. In Angola, DRC, Liberia, Sierra Leone, Somalia and Sudan the civilian
population has constantly suffered from barbarous treatment in the hands of belligerents.
Warring parties have too often used amputations and rapes on civilian population as war
strategies thereby inflicting serious harm on this vulnerable segment of the society.

From the above it can be seen that the modern African States have been in many
respects the colonial States in a different guise.”” Except in the case of Liberia, and its
constant attack on South Africa, the OAU maintained an indifferent attitude to these
breaches,* relying on one of its principles; “non-interference in the internal affairs of
States™®

The ICC is evidently aimed at bringing to justice the offending enemies of humankind
and in so doing, it is hoped that it will contribute greatly to, and foster respect for human
rights in Africa. The effect the ICC will have on human rights in Africa will very much
depend on what measures are in place, in terms of provisions in the ICC Statute to
overcome constraints that have in the past worked out favourably for human rights
violators.

%6 UN Doc. E/CN.4/1994, para; 24; K Richburg Rwandan Nuns Jailed for Genocide, Washington Post

Foreign Service, Saturday, 9 June 2001; Page A01 <http://www.washingtonpost.com/ac2/wp-
dyn/A42755-2001Jun8>; Afrol News, 10 June 2001, Vatican puzzied by verdict against Rwandan
nuns, < http://www.afrol.com/News2001/rwa010_nuns_genocide.htm>; D Listoe, ‘The Look of
Justice’, 7 July 2001,<http://www.rewired.com/01/0707.html>; Foundation Hirondelle: Media for
Peace and Human dignity “Genocide Survivors Welcome Belgian Verdict” 11 July 2001,
<http://www.hirondelle.org/hirondelle.nsf/...> all accessed on 05-10-2001.

5 Mutua (note 11), 144,

%8 E Ankumah, (1996), 4; Umozurike (note 33), 24; Nkulu (note 40).

% Art; 11I(2) of the OAU Charter; the OAU emphasised the principle of non-interference in “internal
affairs” in an effort to avoid conflict between member states.
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2.2. BRIEF ON THE AFRICAN HUMAN RIGHTS SYSTEM

The African human rights mechanism is founded upon the African Charter on Human
and Peoples’ Rights (African Charter).®® Before the adoption of the African Charter, the
only provisions on human rights on the continent was in the Charter of the OAU,®' which
in spite of its expressions on human rights did not proclaim individual rights for African
people.®> From its inception, the OAU was preoccupied with political unity, non-
interference in internal affairs of another State, and the liberation of African territories
under foreign domination. As such, OAU member States became very reluctant to
criticise massive and notorious breaches of human rights in African States, with the
notable exception of South Africa.®®

The African Charter is not an accident of history. Its adoption by the OAU came at a time
of increased scrutiny of States regarding their human rights practices, and the pre-
eminence of human rights as a legitimate subject of international discourse.®* The
African Charter was adopted at a time when no African State, except for Botswana,
Gambia and Senegal could boast of a nominal democracy.®® It is therefore surprising
that it was a club of dictators who gave birth to the African human rights system.
However the Africa Charter makes a major contribution to the global protection of human
rights; the most notable being its embodiment of the three generations of rights, the
imposition of duties on individuals and the addition of ethnicity to the prohibited grounds
of discrimination.®® It is therefore significant as it adapts international human rights
standards to the specificities of the African situation. Besides, it divulges an
acknowledgment by African States that human rights had become an inexorable module
in the international landscape.

&0 Adopted by the OAU Assembly of Heads of States and Governments on 27 June 1981, entered

into force on 21 October 1986. All African States are States parties.

61

Adopted in Addis Ababa on 25 May 1963, entered into force on 13 Sept. 1963.

62 OAU Charter, preamble, paras; 1, 2, 8 & art; 1(e).

63

See note 58.
&4 Mutua (note 11), 145.
& Torou (note 13).
% Ibid.
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After its entry into force in 1986, the African Commission on Human and Peoples’ Rights
in 1987 began its supervisory role in the implementation of the Charter provisions.®’
Finally, the OAU Assembly of Heads of States and Governments in 1998 adopted the
Protocol to the African Charter on the establishment of an African Human Rights Court.®®
The Court is aimed at redressing the deficiencies and putting ‘teeth’ to the African
human rights system. The Court’s jurisdiction is not limited to cases that arise out of the
African Charter, rather actions could be brought before it on the basis of any instrument,

including international human rights treaties ratified by the State concerned.®®

A serious shortfall of the prospective Court relates to the limitation of access of
individuals and NGOs. While the African Commission, States parties and African inter-
governmental organisations enjoy automatic access to the Court,” individuals and
NGOs cannot bring an action against a State unless the State in question, either at the
time of ratification, or thereafter made a declaration accepting the jurisdiction of the
Court to hear such cases.”' On the whole, the State and not the individual is the target of
the African human rights court.”” This makes persuasive the need for an international
criminal court with the powers to make accountable callous individuals.

23. LEGAL REASONS FOR THE ESTABLISHMENT OF THE INTERNATIONAL
CRIMINAL COURT

Fifty years after the adoption of the UDHR'®, the adoption of the Genocide Convention,™
and the adoption of the Geneva Conventions,” the Statute of the ICC was finally
adopted in 1998. The idea of a permanent international criminal court has been on the

& The basic functions of the African Commission are both promotional and protective. These include

research and dissemination of information through workshops and symposia and the
encouragement of national and local human rights institutions. It also examines State reports,
consider communications alleging violations, and interpret the Charter (see, art; 45).

& See note 22.

&9 Protocol, art; 3(1).

" Art: 5.

" Arts; 5(3) & 34(6).

& This limitation also applies to the European and Inter-American Human Rights Courts.

& See note 4.

& See note 3.

& See note 116.
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international agenda for much of the last century and the adoption of the ICC Statute
constituted a milestone in the arena of international criminal law.”® The ICC would be an
independent and permanent international judicial body governed by its Statute and
operating under the auspices of the UN. It will be charged with prosecuting violators of
grave international crimes.

The ICC has been established to strengthen international criminal justice in a number of
ways.

2.3.1. To end impunity

The logical reaction to violations of penal laws is prosecution. Violations must be
prosecuted in order to bring their perpetrators to justice. This position is in line with the
principle of the rule of law. The rule of law entails that all persons are equal before, and
equally bound by the law. No one is above the law. When crimes are not prosecuted the
principle of the rule of law is totally disregarded and perpetrators continue to be a threat
to the society in which they reside.”” The ICC seeks to carry forward the principle of the
rule of law internationally, by guaranteeing the prosecution of individuals responsible for
violating international criminal law. It presents an opportunity therefore to strengthen the
rule of law and respect for the basic demands of humanity.

Prosecuting criminals is based on the need to protect society,”® and the international
community as a whole. Past human rights abuses ought to be prosecuted to deter future
abuses.” World respect for law will suffer if it is seen that civilian and military authorities
can commit certain kinds of criminal conduct with impunity.?® As such, a permanent
international criminal institution with powers to investigate and prosecute violators of

international criminal law would contribute significantly to the fight against impunity.

7 J Dugard (2000), 2" ed, 151; R Provost in Goodwin-Gill & Talmon (eds) (1999), 439; W Slomanson

(2000), 399; P Kirsch in Triffterer (ed) (1999), XXIl}; V Nanda HRQ (1998), Vol.20, No.2, 413-417;
P Gargiulo in Lattanzi & Schabas (eds) Vol.1 (1999), 67; O Triffterer in Triffterer (ed), (1999), 18-
23; For an elaborate account on the efforts towards an ICC, see B Ferencz, (1980).

7 K Kindiki (2001) 1 AHRLJ, 71.

e T Farer, HRQ, (2000), 91-92.

& Ratner & Abrams (note 2), 184.

8o E Stover “In the Shadow of Nuremberg: Pursuing War Criminals in the Former Yugoslavia and

Rwanda” <http:/iwww.rog/MGS/V2N3Stover.html> accessed on 29-08-2001.
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2.3.2. To supplement national mechanisms

Massive human rights abuses have been committed and continue to be committed
worldwide. The ICC as such is indispensable to help end impunity for grave crimes
under international law by providing a forum for adjudication when national criminal
justice systems fail to do so. The growth of international criminal law has been retarded
by a reliance on national authorities to prosecute international wrongdoers.®' The
absence of a permanent court had therefore left the international community with the
option to urge national governments to bring to an end international crimes being

committed in their territories, and to prosecute those responsible for such crimes.

But then, most governments have been unwilling to undertake prosecutions and in some
situations, courts have been subordinated to the tyranny of the Executive. Also, national
governments have been unable to prosecute because of weak domestic legal system, or
because human rights violators have fled to other countries.?? In other situations, there is
sufficient willingness to prosecute, but the administration of justice does not provide
sufficient guarantees for fair trial.®® The ICC provides effective mechanisms for initiating
prosecutions where domestic legal systems are either “unwilling” or “unable” to do so.*
Besides, the administration of justice in the ICC provides effective guarantee for fair trial
principles recognised in international human rights law.

2.3.3. Complementing other International Tribunals
The ICC has characteristics which can effectively remedy the deficiencies of existing

international tribunals. This is of considerable importance in building a solid international
justice system.

81 E Wise in C Bassiouni (ed) (1999), 2™ ed, Vol.ll, 16.

82 See the case of Chad, Ethiopia, Uganda.

83 Rwanda is a good example.

84 ICC Statute, art; 17(1)(a) & (b).
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2.3.3.1. The ICC and the International Court of Justice (ICJ)

The main distinctive feature between the ICC and the ICJ is that individuals have no
locus before the latter. The ICJ handles cases involving States and not individuals.®® As
such there is little or no means of ensuring individual accountability before the 1CJ.
Without an international body like the ICC, individuals responsible for egregious human
rights violations would continue to go unpunished. The ICC will have the powers to
investigate, prosecute and convict individuals responsible for international crimes. It is
thus a forum for the redress of crimes committed by individuals whether as part of, or in
relation to the government in power, or of groups rebelling or aiming to change the

government or the status quo.®

Moreover, the ICC has the potential of victim
compensation. By this, victims would actually be compensated for the harm suffered

from violations.®”
2.3.3.2. The ICC and the ICTY/ICTR

Unlike the ICTR and ICTY, the ICC would be a permanent body based at The Hague.*®
Although ad hoc tribunals represent important steps towards the establishment of a
permanent international criminal court, they do not in themselves provide a system of
international criminal law.*® While both tribunals have irrefutably developed substantial
criminal jurisprudence that may assist the ICC in its operation, the ICC provides for more
efficiency, immediate action and consistency in resolving issues involving criminal acts
worldwide.*

Also, ad hoc tribunals are subject to limits in time or place. For instance, the mandate of
the ICTR is limited to events that occurred between 1 January 1994 and 31 December

8 ICC website <http://www.un.org/law/icc> accessed on 29-07-2001.

8 AFHRD, ‘Primer on the International Criminal Court’ <http://www.forumasia.org/projects/icc.html>

accessed 10-07-2001.

&7 ICC Statute, art; 75.

8 Ibid, art; 3(1).

89 L Sunga (1997), 330; N Dorsen & J Fowler “The International Criminal Court: An Important
Step Towrads Effective International Justic™<http://iwww.igc.org/icc/html/aclu199907.htmi>
accessed on 25-09-2001.

%0 AFHRD (note 86).
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1994. Consequently, atrocities committed in Rwanda outside these dates do not fall
within the tribunal’s jurisdiction. This situation has been properly dealt with in the Rome
Statute since the mandate of the ICC is not in any serious way limited by time and place,
except for the fact that it will not have any retrospective effect.’’

Further, ad hoc tribunals have always been established to cater for particular situations.
This aspect raises the question of “selective justice”. The question then is; why a tribunal
for Rwanda and none for Liberia, Sudan or the DRC for instance. The ICC will ensure
that international criminal law functions not only to punish the guilty on a discretionary
basis. Accordingly, it is an appropriate respond to the criticism that the international
community has unfairly targeted particular conflicts while ignoring others.®? Therefore,
despite the wide support in the creation of ad hoc tribunals, it is clear that no matter how
individually successful they may be, they cannot be a substitute for a stable international
judicial mechanism.*® The rule of law precludes selective justice and requires that
victims should be able to seek redress for crimes of concern to the international
community as a whole where a domestic system cannot provide it.* The ICC would
provide such an opportunity and dispense justice according to the highest international
standards of fair trial and due process.

Above all, the establishment of the ICC under an international treaty, where States
voluntarily undertake obligations through ratification as distinct from the constitutions of

ad hoc tribunals clears any doubts as to the legal basis of the court under international
95

law.

o ICC Statute, art; 11.

% P Malanczuk (1997), 7" ed, 360.

% LCHR, ‘Why we need the ICC’, <http://www.Ichr.org/feature/50th/why.htm> accessed on 04-09-
2001.

o Ibid.

9 Malanczuk (note 92), 160.
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CHAPTER 3

3. CRIMES WITHIN THE JURISDICTION OF THE ICC: IS AFRICA ADEQUATELY
PROTECTED?

The ICC represents a response by the international community to the unimaginable
atrocities inflicted upon millions of children, women and men during the last century. The
ICC aims to ensure that those who commit the most serious crimes of concern to the
international community as a whole do not go unpunished.* Article 5 of the ICC Statute
lists these crimes to include genocide, crimes against humanity, war crimes, and when
defined, the crime of aggression. These crimes represent what is termed the “core
crimes” under international law.”” According to article 25(3), anyone who commits,
orders, solicits, induces, facilitates or contributes, to the commission of these crimes
would be held guilty under the Statute.

A first reading of articles 6, 7 and 8 of the Statute raises the question whether the
atrocities committed in Africa fits within the parameters of their definitions. Howwver, an
examination of the nature of violations in some parts of Africa will reveal that had the
ICC been in existence before, several prosecutions might have been instituted.

3.1. THE CRIME OF GENOCIDE

The deliberate extermination of whole peoples had been described at Nuremberg as the
crime of genocide® and the crime was as far back as 1951 generally acknowledged as
reflecting customary international law.* In terms of the Genocide Convention, genocide

ICC Statute, preamble, paras; 2, 3, 4, 5 & art; 1. Goodwin-Gill in Goodwin-Gill & Talmon (eds)
(1999), 199-223,) differentiates between ‘international crimes’ and ‘serious crimes of international
concern’. While his arguments are important, the present work regards the ‘most serious’, ‘gravest’,
or ‘core’ crimes under international law to constitute crimes within the jurisdiction of the ICC.

7 Other international crimes for instance terrorism, drug trafficking were not included in the Courts
jurisdiction. A compeliing reason for this was to avoid overburdening the Court with relatively less
important cases.

% Ferencz (note 76), 5. The term genocide is derived from the Greek word “genos” meaning race,
nation or tribe, and Latin “cide” meaning killing; for more on the background and application of the
Genocide Convention, see N Jorgensen in Goodwin-Gill & Talmon (eds) (1999), 273-291.

9 H Hebel & D Robinson in Roy Lee (ed) (1999), 89;
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can be committed either in time of peace or war.'® The ICC Statute defines genocide
with respect to the commission of certain acts with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group. These acts include the killing of members of
the group; causing serious bodily or mental harm to members of the group; deliberately
inflicting on the group conditions of life calculated to bring about its physical destruction
in whole or in part; imposing measures intended to prevent births within the group; and
forcibly transferring children of the group to another group. "’

3.1.1. Genocide situations in Africa

The definition of genocide looks distant from reality, and difficult to imagine that human
beings can ever have such a preconception. However, this has been a reality in Africa
and unless stringent measures are taken, the likelihood of another occurrence is not
totally excluded. The effective punishment of genocide by the ICC would therefore save
Africa from such a situation, more so because post-colonial conflicts in Africa have often
adopted an ethnic or religious dimension.

The 1994 incident in Rwanda was among the events that informed the UN Secretary
General's conclusion that “man’s capacity for evil knows no limits”.'® Rwanda, an
African State, has been plagued by ethnic conflict for decades that culminated in the
horrific events of 1994. It involved a well-organised and well-executed plan by the Hutus
to wipe off the entire Tutsi population in that country. This incident has been described
as a genocide.'®

Ethnic tension continues to ravage other parts of Africa, and is primarily responsible for
the protracted conflict in Burundi that has led to the death of hundreds of thousands of

100 Genocide Convention, preamble, para.1 & art; 1. The ICC Statute defines the crime of genocide in

an identical manner to art; 2 of the Genocide Convention. See also the Statute of the ICTY art; 4
and ICTR art; 2.

101 See arts; 6(a)-(e).
102 Kofi Anan, UN Secretary General; ICC website, <http:/www.un.org/law/icc/general/overview.htm>
accessed on 10-06-2001.

103 On 2 Sept. 1998, the ICTR in The Prosecutor v Jean-Paul Akayesu, (Case No. ICTR-9-4-T), found
the accused guilty of genocide. The tribunal concluded that genocide was indeed committed in
Rwanda in 1994 against the Tutsi as a group, and that the genocide appears to have been
meticulously organised.
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Africans over the years. The conflict in Burundi is largely between the Hutu and the Tutsi
population that make up that country.

On the other hand, Nigeria has for long been religiously pluralistic, but today, Islam and
Christianity are key players in national life."® That country has experienced severe
instability, but some of the bloodiest upheavals that the nation has been through have
been in part a struggle between the Islamic North and the Christian South.'® The
administration of General Babaginda even quietly and without public debate joined
Nigeria to the Organisation of Islamic States, an action that rankled Christians.'® More
so, the Shari‘a law has been a politically inspired imposition, which has been damaging

to Muslim-Christians relations in recent years.'”’

In the same light, Sudan has been in a persistent civil war for more than two decades.
Although originally it was not a religious war,'® the Christian South leadership and the
Muslim North leadership later on gave it that character.

The point here is that ethnic and religious conflicts have actually led to mass loss of lives
in Africa. One cannot say for certain that the continent would not have experienced other
genocides, where it not of the difficulty and inability of one group to out-rightly overpower
its rival. The fact remains that ethnic and religious tensions in Africa do not in any way
exclude the potential for genocides. Consequently, the punishment of this crime by the
ICC will act as a sufficient deterrent to potential violators.

3.2. CRIMES AGAINST HUMANITY

Crimes against humanity were codified in the Charter of the Nuremberg Tribunal in 1945

and recognised as part of international law.'”® However these crimes have received a

104 J Pobee ‘Religious Human Rights in Africa’

<http:www.law.emory.edu/EILR/volumes/spring96/pobee.html> accessed on 25-09-2001.

105 Ibid.
106 Ibid.
107 Ibid.
108 Ibid.
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much clearer definition in an international treaty under the Rome Statute and is
distinguished from ordinary crimes in 3 ways: first, the crimes must have been
"committed as part of a widespread or systematic attack"; second, they must be
“knowingly directed against a civilian population”; third, they must have been committed
pursuant to a "State or organisational policy". Thus they can be committed by state
agents or by persons acting at their instigation or with their acquiescence, such as
vigilantes or para-military units."'® Crimes against humanity can also be committed
pursuant to policies of organisations, such as rebel groups, which have no connection

with the government.'""!

Article 7 of the Rome Statute thus lists eleven acts, which will amount to crimes against
humanity if they satisfy the three characteristics above.'"? These acts include; murder;
extermination; enslavement; deportation or forcible transfer of population; imprisonment
or other severe deprivation of physical liberty in violation of fundamental rules of
international law; torture; rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilisation, or any other form of sexual violence of comparable gravity;
persecution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender, or other grounds that are universally recognised as
impermissible under international law, in connection with any crime within the jurisdiction
of the Court; enforced disappearance of persons; the crime of apartheid; and other
inhumane acts of a similar character intentionally causing great suffering, or serious
injury to body or to mental or physical health."'® Crimes against humanity are today
regarded as part of jus cogens.""*

109 Charter of the Nuremberg Tribunal, art; 6(c). This was the first instance in positive international

criminal law in which the specific term “crimes against humanity” was identified and defined, see C
Bassiouni (1999), 2™ ed, 1.

o AFHRD (note 86).

m Ibid.

"z ICC Statute, art; 7(1).

" See arts; 7(1) (a)-(k). For definitions of the various components of crimes against humanity, see
arts; 7(2)(a)-(h).

ne This term is a subject of numerous definitions, but all point to a compelling law, the hierarchical
position of which is presumably above all other principles, norms and rules, of both international
and national law, see, Bassiouni (note 109), 210-217.
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3.3. WAR CRIMES

Article 8 of the ICC Statute gives the ICC the power to investigate and prosecute
individuals for war crimes. The ICC has jurisdiction over war crimes when committed as
part of a plan or policy, or as part of a large-scale commission of such crimes.""® War

crimes are defined with respect to different situations and applicable laws.

First, the ICC has the jurisdiction to try persons for acts that amount to grave breaches
of the four Geneva Conventions of 12 August 1949, wilfully committed against protected
persons such as wounded soldiers, shipwrecked sailors, prisoners of war, civilians in

occupied territories. "

Second, the ICC will have jurisdiction over other serious violations of the laws and
customs applicable in international armed conflicts, within the established framework of
international law. This refers to violations recognised under the Hague law limiting the
methods of warfare,'"” Protocol | of the Geneva Conventions (1977),""® and international
customary law. The ICC Statute lists 26 different crimes under this section.'"®

Third, the ICC’s jurisdiction over war crimes extends to armed conflicts not of an
international character and refers to serious violations of article 3 common to the four
Geneva Conventions of 1949, which bars specific acts committed against persons taking
no active part in the hostilities, including members of armed forces who have laid down

"s ICC Statute, art; 8(1).
e See, arts; 8(2)(a) (i)-(viii); The four Geneva Conventions were adopted on 12 Aug. 1949, and
entered into force on 21 Oct. 1950. They deal with the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (Convention 1); Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (Convention 11); The Treatment
of Prisoners of War (Convention Ill); and the Protection of Civilian Persons in Time of War
(Convention V).

w Adopted on 18 Oct. 1907, entered into force on 26 Jan. 1910. Although a violation of the Hague
Convention is today regarded as a war crime (See Statutes of the ICTY, ICTR, & ICC), no provision
of that Convention refers to the word “war crime”. The Convention calls on States to respect the law
and customs of war on land, and art; 3 (Convention V) provides for the payment of compensation
by a contracting party for acts in violation of its provisions. However, art; 6(b) of the Charter of the
IMT had incorporated violations of laws and customs of war as war crimes.

ne Adopted on 8 June 1977, entered into force on 7 Dec. 1978. Protocol | deals with the Protection of
victims of international armed conflicts.

"e See arts; 8(2)(b), (i)-(xxvi).
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their arms and those placed hors de combat by sickness, wounds, detention or any other

cause.'®

The fourth category of war crimes over which the ICC has jurisdiction, relates to other
serious violations of the laws and customs applicable in armed conflicts not of an
international character, within the established framework of international law, which is
based largely on the Second Additional Protocol to the four Geneva Conventions.'?' Acts
falling within this are very much the same to those of category three above. However,
though Acts within the third and fourth categories apply to non-international armed
conflict, they do not cover situations of internal disturbances and tensions, such as riots,

isolated and sporadic acts of violence or other acts of a similar nature.'?

3.3.1. Crimes against humanity and war crimes situations in Africa

War crimes and crimes against humanity have been jointly considered here because the
nature of violations in Africa and the different components of these crimes show that
they have too often been committed simultaneously.'?® Crimes against humanity are not
uncommon in Africa. It has been committed both in peace and war times. Likewise, post-
colonial Africa has experienced numerous internal conflicts with appalling human rights
violations, most of which can adequately suit the definition of war crimes provided for in
the ICC Statute.

Perhaps, the most agonising of these is the situation of Sierra Leone. That country has
been plagued by civil war for about a decade and its civilian population has suffered

120 See arts; 8(2)(c), (i)-(iv); Common art; 3 provides in relevant parts that the protected persons shall

in all circumstances be treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria”, and the following acts remain
prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:
(a) Violence to life and person, in particular murder of all kinds, mutitation, cruel treatment and
torture;
(b) Taking of hostages;
(c) Outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) The passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognised as indispensable by civilised peoples.
2 ICC Statute, art; 8(2)(e). Protocol Il was adopted with Protocol | (note 118), but it deals with the
Protection of victims of non-international armed conflicts.

122 Art; 8(2)(d).
123 Although there is some overlap between war crimes and crimes against humanity, the two
concepts remain different. See generally B Jia in Goodwin-Gill & Talmon (eds) (1999), 243-271.
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from dreadful acts inflicted on them by the warring parties. This ranges from physical
mutilation, torture and murder especially as part of organised campaigns of terror;'*
carried out by rebels.'® Forces fighting for the government are also responsible for
killings of civilian supporters of rebels.'”® The ICC guards against these situations by
punishing murder and torture of civilians as crimes against humanity, when committed
on a mass scale.'” Meanwhile, intentionally directing such attacks against civilian
population taking no direct part in internal armed conflicts is punishable as a war
crime.'?®

Women and girls have also been rebels target for rape and abduction as wives.'*® These
acts are recognised under international criminal law and will be punished by the ICC.
Rape and sexual slavery, when committed on a mass scale against a civilian population
constitutes crimes against humanity.'® Likewise, they amount to war crimes when
committed in internal armed conflicts. ™'

Both rebel forces and forces for the government have continuously and forcibly
conscripted children to engage in armed attacks against adversary.'®? This conduct is
not in accordance with international criminal law principles, and will amount to a war
crime under the ICC Statute.'®

124 These include “Operation No Living Thing” (killing and destroying anything in the way of
combatants), and “Operation Pay Yourself’ (looting of property and seizure of wealth).

12 These violations are documented in detail in HRW report “Human Rights Abuses Committed
Against Civilians” <http://www.hrw.org/reports98/sierra/Sier988-03.htm#P212_31176>

accessed on 24-09-2001.

126 Ibid.

127

ICC Statute, art; 7(1)(a) & (f).

12 Art; 8(2)(e)(1).

129 HRW (note 125).

130 ICC Statute, art; 7(1)(g).
1 Art; 8(2)(e)(vi).
132

HRW (note 125).
133 Art; 8(2)(e)(vii).
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Belligerents are responsible for obstructing humanitarian assistance and UN agencies,
and even the detention of aids workers.'* The ICC recognises the fact that, directing
attacks against personnel, installations, material, units or vehicles involved in
humanitarian assistance will under the international law of armed conflict constitute a
war crime.'®®

Although the illustration has been centred on the circumstances in Sierra Leone, the
situation is not solely a Sierra Leonean phenomenon. Other conflicts on the continent

have seen similar atrocities, whether committed on civilians or the adversary.

In the Democratic Republic of Congo (DRC), both rebel and government forces inflicted
the same magnitude of pain on the civilian population during their long struggle. Several
civilians were murdered while rape became a central war weapon of belligerents. The
Situation in Angola and Liberia with respect to the commission of war crimes and crimes
against humanity, were no different.

However, we should bear in mind that the commission of grave atrocities on the
continent has not been limited to conflict situations. The terror under the role of Amin
and Obote of Uganda, Bokassa of the CAR, Habre of Chad, Mengistu of Ethiopia,
Nguema of Equatorial Guinea, and Mobutu of the DRC are illustrative that gross human
rights violations in Africa does not necessarily need war.'*®

Also significant is the fact that the ICC Statute includes apartheid’®” as a category of
crimes against humanity. In no other continent has the effect of apartheid been felt like in
Africa. Until less than a decade ago, apartheid continued to be one of the major
obstacles to the full development of Africans. This policy that was institutionalised in
South Africa, was also exported to its protectorate of Namibia. The policy was all about

134 HRW (note 125).

138 Art; 8(2)(e)iii).
1% In this case, crimes against humanity only, since war crimes can only be committed in a conflict
situation; whether international or non-international.

137 Defined in art; 7(2)(h) “as inhumane acts committed in the context of an institutionalised regime of
systematic oppression and domination by one racial group over any other racial group or groups
and committed with the intention of maintaining that regime”.
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treating a Black “less a human being” to a White. Its punishment is at least a guarantee

of prevention and assurance that such a situation may not arise again on this continent.

Generally therefore, the assurance that, crimes against humanity and war crimes will
also be investigated, prosecuted and punished by the ICC accurately covers the nature
of crimes for which perpetrators in Africa have often committed with impunity.
Accordingly, it is an admonition to violators to treat humankind humanely as none of their
appalling deeds will be forgiven.

3.4. THE CRIME OF AGGRESSION

Article 5(1)(d) of the ICC Statute gives the ICC jurisdiction to try the crime of aggression.
However, its jurisdiction over this crime is postponed until a suitable definition is
adopted.™® The lack of a definition for the crime depicts the difficulties in describing
precise individual responsibilities for the crime.’®® Another part of the debate in the
definition of the crime of aggression focused on the role of the Security Council in this
regard." As per article 39 of the UN Charter, the Security Council shall determine the
existence of an act of aggression. Accordingly therefore, the subject is linked to the role
of the Security Council in the maintenance of international peace and security.
Difficulties in finding an acceptable balanced in the responsibility of the Security Council
on the one hand, and the judicial independence of the Court therefore let to a deferment
of the aspect of definition.

The draft statute had however listed specific acts for which an individual in a position of
responsibility could be held accountable for aggression.141 This included planning,
preparing, ordering, initiating, or carrying out an armed attack, or the use of force, or a
war of aggression, or a war in violation of international treaties or agreements, by a
State, against the territorial integrity of another State, and against the provisions in the
UN Charter.™? At the end of the Rome Diplomatic Conference, delegates could only

138 Art; 5(2).

139 Gargiulo (note 76), 91.

10 Ibid, 91-92; A Zimmermann in Triffterer (ed) (1999), 104-105. UN website “Background

Information” <http://www.un.org/icc/crimes.htm#aggression> accessed on 05-09-2001.

" For an analysis of the various proposal and debates, see Gargiulo (note 76), 91-100.

142 See note 140 (UN Background information).
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reach an agreement for the inclusion of aggression under the Court’s jurisdiction without

a settled definition for it.

3.4.1. Will a future definition for the crime of aggression be protective enough for
African States?

The crime of aggression for now exists in name only."® Despite the lack of a definition
for this crime, it would be absurd to argue that individual criminal responsibilities for this
crime may not be discerned out of some conflict situations in Africa. A good example of

this is the DRC conflict. That conflict saw the involvement of seven States'

all seeking
to protect their selfish interest at the expense of hundreds of thousands of civilian lives.
In addition to this, most conflicts in Africa have been able to carry on for long because of
the financial support of some non-States actors like multilateral corporations, which
exploit the conflict situation for personal gains."® Extending criminal responsibilities for
aggression to members of multinational corporations, members of governments of
States and other financiers, supplying weapons to destabilise governments, or abetting
wars in any other way will help relieve some African States from wars sponsored by

powerful State and non-state actors.

Another concern will be the ability of other parties to institute actions on the crime of
aggression without the political influence of the Security Council. No African State is a
permanent member of the Security Council and the worry that issues of African concern
may not form the focus of its consideration is real. It is acknowledged that the Security
Council’s primary mandate to determine threats to, and breaches of international peace

3 By art; 5(2), the ICC shall exercise jurisdiction over crimes of aggression once a provision is

adopted in accordance with arts; 121 and 123 of the Statute dealing with amendment and Review
Conference. Such a provision must define the crime and set out the conditions under which the
Court shall exercise jurisdiction with respect to this crime.
B H Solomon & K Mnggibisa, SRSA, Vol.22(2), (2000), 33-35; H Campbell in Mandaza (ed) (1999),
56-59. Countries involved in that conflict included Angola, Chad, Namibia, Rwanda, Sudan,
Uganda, Zimbabwe.
14 The Conflict in the DRC for instance saw the involvement of companies like the American Mineral
Field, Anglo-American, Texaf, george Forrest International, Petrofino, Union Miniere, Osleg,
Comiex, Sonangol, while Charles Taylor could finance his insurgency in Liberia by illicitly granting
timber, rubber and diamond concessions to various investors; see, | Taylor & P Williams, African
Affairs, Vol.100, No.399 (April 2001), 270-279.
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and security’*® empowers it to refer cases to the Court."” Hence it is undisputable that
from the establishment of the UN, the determination of an act of aggression has been
the legitimate prerogative of the Security Council. While its retention of this power is
indubitable, it is necessary that if the ICC is to act fairly, then other actors must be able
to institute cases for this crime. In defining the crime of aggression therefore, the issue of
totally subjecting the Court’s independence and credibility to the political considerations
of the Security Council should be circumvented. This is because if permanent members
of the Security Council use their veto power to protect potential defendants when their
countries interests are perceived to be involved, the Court’s integrity will be seriously
compromised.’*® States parties should be able to independently and effectively institute
proceedings for the crimes of aggression without the influence of the Security Council.

In this light, the detailed proposal put forward by Cameroon on the relationship of the
Security Council and the Court with respect to the crime of aggression provides a good
starting point.'® The proposal recognises the priority of the Security Council in

14e Chap; Il of the UN Charter (arts; 39-51) deals generally with the powers and responsibilities of the

Security Council on actions with respect to threats to the peace, breaches of the peace, and acts of
aggression.
147

ICC Statute, art; 13(b).
18 This point will be very crucial for the Court's functioning. What the world needs is an independent
institution that can freely and fairly exercise its jurisdiction, and not one that will act like a national
court for the more powerful States. Recent event in the world (US and UK bombardment of
Afghanistan following the 11 Sept. 2001 World Trade Centre terror attack) shows that the whole
process of strengthening international justice through the ICC will be a dilemma if the crime of
aggression is to be determined solely by the Security Council. This situation is made even more
difficult by the power of the Security Council to suspend investigation or prosecutions by the Court
for a period of one year with the possibility of renewal. As one writer notes, this is certainly a
dangerous power in the hands of the Security Council (F Lattanzi in Lattanzi & Schabas (eds) Vol.1
(1999), 51-66). However, since such a decision by the Security Council will require the consent of
all permanent members, the hope is that some members will use their veto power to avoid putting
the Court in a dilemma. Besides, there should be strong and compelling reasons to justify the
exercise of that power by the Security Council.

148 Proposal submitted by Cameroon (UN Doc. A/CONF.183/C.1/L.39, 2 July 1998); see Gargiulo
(note 76), 98 (footnote 92); see also Proposals for Definition of the War Crime Aggression’, CICC,
16 July 2001. <http://www.globalpolicy.org/intljustice/icc/2001/0716c¢icc.htm> accessed on 03-10-
2001.

“1. The Security Council shall determine the existence of aggression in accordance with the
pertinent provisions of the Charter of the United Nations before any proceedings take place in the
Court in regard to a crime of aggression.

2. The Security Council may determine the existence of aggression in accordance with paragraph 1
of this article: a) On its own initiative; b) At the request of a State which consider itself the victim of
aggression; ¢) At the request of the Court when a complaint relating to a crime of aggression has
been submitted to it; d) At the request of any other organ of the United Nations which, under the
Charter, is able to draw the attention of the Security Council to a situation likely to endanger the
maintenance of international peace and security.

3. The Court, when a complaint relating to a crime of aggression has been submitted to it, shall
suspend its deliberation and refer the matter to the Security Council for a declaration, in
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determining the crime of aggression.'®® However, other actors such as States parties,
the Court and any competent UN organ can requisition the Security Council to determine
the existence of aggression."’! In addition, the proposal calls on the Court to suspend its
activities on a complaint relating to a crime of aggression and refer the matter to Security
for a declaration.’™ The proposal nevertheless creates an opportunity for the Court to
establish the existence of a crime of aggression under the Statute if the Security Council,
having had the matter referred by the Court, did not reply within a reasonable time."*®

It is rather disturbing that the whole issue of the crime of aggression seems to revolve
around the power of the Security Council under Chapter VII of the UN Charter. As stated
above, an abuse of this power will have the consequence of frustrating the Court in
certain instances. While the proposal of Cameroon may not be ideal for an independent
ICC, it constitutes a reasonable basis for greater bargain in the future.

In a nutshell, the ICC will have the powers to investigate and prosecute individuals for
four core international crimes, genocide, crimes against humanity, war crimes and when
defined the crime of aggression.

accordance with the pertinent provisions of the Charter that the aggression does or does not exist.
A letter from the President of the Security Council shall convey the Security Council's finding to the
Prosecutor of the Court, accompanied by all supporting material available to the Council in regard
to the aggression whose existence it has determined.

4. Notwithstanding the provisions of paragraph 1 of this article, the Court may commence an
investigation for the purpose of establishing whether a crime of aggression within the meaning of
the present Statute exists, if the Security Council, having had the matter referred to it by the Court
under paragraph 3 of the present article does not reply within a reasonable time.

5. The Security Council, on the basis of a formal decision under Chapter VI of the Charter of the
United Nations, may lodge a complaint with the Prosecutor specifying that crimes referred to in
article 5 appear to have been committed.

6. The Court may request the assistance of the Security Council in conducting investigations into
cases submitted to it, in arresting persons who are being prosecuted or have escaped from
custody, or in enforcing its decisions”.

150 Ibid, para; 1.

151

Ibid, para; 2.

152 Ibid, para; 3.

153 Ibid, para; 4. As Gargiulo points out (note 76), 99, the Cameroonian proposal has the merit of
attempting to guarantee greater independence for the Court, and has the potential to work out well
if one considers the difficulties the Security Council has encountered in establishing the existence
of aggression in its practices.
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CHAPTER 4
4, THE ICC AND HUMAN RIGHTS IN AFRICA

This chapter looks at other potential implications of the ICC for the African continent.
Aspects to be considered here include how the Court can exercise its jurisdiction over
non-States parties, the principles of complementality, the principles of non-retroactivity in
the Rome Statute, and the effect of amnesty. It begins by having a look at the ratification
exercise.

4.1. Formal commitment for an ICC (Ratification)

African States played an important role in the establishment of the ICC."> 21 African
States featured among the first 72 States that signed the ICC Statute in the year 1998."
This was a good signal for Africa, and in 1999 African States registered seven out of the
20 signatures that year.'® In the year 2000, Africa recorded 15 among the 46 signatures
to the Rome Statute.' Signing is at least and indication to ratify and the move by
African States in signing the ICC Statute have been encouraging. At present,'® Africa
counts 43 signatories implying that less than a quarter of OAU member States have not
signed the Statute." The wish is for these States to do so in the near future.

The first State to ratify the ICC Statute was from the African continent.'® This was a
positive move and illustrated the enthusiasm of an Africa State to see the end of
impunity for gross human rights violations. Among the first six States that ratified the

African States were part of the mandated group that pioneered the Statute and played an important
role on the Rome Conference, Dugard (note 43), 9.

155 Angola, Burkina-Faso, Cameroon, Congo, lvory Coast, Eritrea, Gabon, Gambia, Ghana, Lesotho,
Liberia, Madagascar, Mali, Mauritius, Namibia, Niger, Senegal, Sierra Leone, South Africa, Zambia,
Zimbabwe.

1%6 Benin, Burundi, CAR, Chad, Kenya, Malawi, Uganda.

157 Algeria, Botswana, Cape Verde, Comoros, DRC, Egypt, Guinea, Guinea-Bissau, Morocco,
Mozambique, Nigeria, Sao Tome & Principe, Seychelles, Sudan, Tanzania.

158 As of 10 Nov. 2001.
199 This include Djibouti, Equatorial Guinea, Ethiopia, Libya, Mauritania, Sahrawi Arab Democratic
Republic (SADR), Somalia, Swaziland, Togo, Tunisia.

160 Senegal was the first State to ratify the ICC Statute and it did so on 2 Feb. 1999;The Statute needs
60 ratifications to enter into force (art; 126(1)).
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Statute in 1999, Senegal and Ghana'® featured as Africa’s emissaries of the fight for
international justice. Africa’s formal commitment to the existence of the ICC saw six
further ratifications in the year 2000,'®* of the 21 instruments of ratifications that were
deposited that year. African has registered two additional ratifications'®® out of the 11
ratification instruments that have been deposited in the year 2001.'%

4.2. Exercise of jurisdiction over non-states parties

At the moment Africa counts only ten out of 43 instruments of ratifications that have
been deposited. This is obviously not encouraging enough. Treaties are binding only on
States parties and non-States parties undertake no obligation under it."®® This point is
significant if one considers that the exercise of jurisdiction by the ICC will be premised
on the fact that the State in which the act occurred, or the State of nationality of the
violator is a party to the Statute.'® Hence the presence of the ICC will be of no
consequence in Africa if African States do not ratify the Statute. This is because; States
not parties to the Statute can in some instances hinder or even prevent the Court from

167

exercising its functions and powers.™’ It is therefore imperative that African States that

have not ratified the Statute follow the footsteps of the others.

Notwithstanding, the ICC provides for mechanisms to overcome this dilemma. It has
devised other means of exercising jurisdiction over acts committed in States not parties

to the Statute, or by nationals of such States. The Statute creates the opportunity for

161 Ghana ratified the Statute on 20 Dec. 1999.

16z Botswana (8 Sept. 2000); Gabon (21 Sept. 2000); Lesotho (6 Sept. 2000); Mali (16 Aug. 2000);
Sierra Leone (15 Sept. 2000), South Africa (27 Nov. 2000).

163

CAR (03 Oct. 2001), Nigeria (27 Sept. 2001).

164 As of 10 Nov. 2001.
165 Beyani (note 1), 30; C Chinkin (1993), 134-144; This principle is in line with the Vienna Convention
on the Law of Treaties (adopted on 23 May 1969, entered into force on 27 Jan. 1980); reprinted in
B Carter & P Trimble (1991), 51-75. Art; 34 provides that “a treaty does not create either obligations
or rights for a third State without its consent”.

168 ICC Statute, art; 12. This situation is further worsened by the Transitional provision of art; 124
which provides the opportunity for a State to opt-out of the Court’s competence for war crimes
when the crime is committed by its national or on its territory, for a period of seven years starting
from the entry into force of the Statute. Such an opting-out may be withdrawn at any time. Since
art; 124 will be a subject of the Review Conference to consider any amendments to the ICC Statute
(art;123), it would be a positive move for delegates to fight for a renunciation of the opt-out clause.

167 G Palmisano in Lattanzi & Schabas (eds) Vol.1 (1999), 391-392.
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States to accept the jurisdiction of the ICC with respect to specific acts even when they
are not parties to the Statute.'® Through this device, it is possible to say that the ICC will
be in a position to exercise its jurisdiction over African States not parties to the Statute,
insofar as they are willing to requisition the Court's ad hoc jurisdiction.

Besides, the limitation of territoriality and nationality as preconditions for the exercise of
the Court’s jurisdiction only applies to cases instituted either by a State party or by the
Prosecutor.' In essence, the Court can still effectively exercise its jurisdiction over non-
States parties, for acts constituting crimes within its jurisdiction if the Security Council
acting under Chapter VII of the UN Charter refers a case to it."”® Through this device, the
Security Council gives the ICC competence over UN member States independently of
their acceptance of the Statute. Since all African States are members of the UN,'" it
becomes difficult at this juncture to see how feasible it will be for African States to
completely evade justice by merely refraining to ratify the ICC Statute.

4.3. The principle of Complementarity

A main characteristic of the ICC is that its jurisdiction would not override, but merely
complement national criminal jurisdiction of States parties.'? Hence, article 1 of the ICC
Statute states that the Court shall have the power to exercise its jurisdiction over

persons for the most serious crimes of international concerns, as referred to in the

168 Art; 12(3) is to the effect that states which are not parties to the ICC Statute may by declaration

lodged with the Registrar of the Court, accept the jurisdiction of the Court with respect to the crime
in question. The rationale behind this article is to increase the chances of the Court exercising its
jurisdiction by offering to States that do not ratify the Statute, but that are connected to the crime in
question (the territorial State or the State of nationality of the accused), the possibility of accepting
the Court's jurisdiction on an ad hoc basis. Through this means, the Court can extend its
jurisdiction to cases not connected to States parties, as well as giving non-States parties the
possibility to make use of an international judicial mechanism to improve the prosecution of
international crimes; see Palmisano (ibid), 393.

169 Art; 12(2).
170 Art; 13(b). Note that art; 12(2) does not include cases referred to the Court by the Security Council
within the realm of the limitation. The practice in art; 13(b) is premised on the power of the Security
Council to establish a criminal jurisdiction under Chapter VII of the UN Charter (see the ICTY and
ICTRY). Art; 13(b) therefore becomes relevant as it avoid the proliferation of ad hoc tribunals which
are not only expensive to run, but also inhibit the establishment of a consistent international
criminal case law, see Gargiulo (note 76), 73 & 78.

m With the exception of SADR, which has since been recognised by the OAU, but not by the UN.

172 ICC Statute, preamble, paras; 4, 6, 10, & arts; 1, 17 & 18. It should be pointed out that some of the
difficulties involved in the process of the adoption of the ICC Statute were mainly attributed to the
concern that the jurisdiction of the Court could infringe upon States’ sovereignty; see generally
Lattanzi (note 148), 51-66.
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Statute, and shall be complementary to national criminal jurisdiction. This approach

differs from that of ad hoc tribunals.'”

The inclusion of the principle of complementarity is to ensure that the ICC does not
substitute itself for national courts, and demonstrates that States unavoidably continue to
bear the primary obligation to ensure respect for human rights and humanitarian law,
and to prevent and punish violators.'* Thus the jurisdiction of the ICC will only come to
the fore and take the place of national jurisdictions not at the beginning, but rather in the
second phase, when States fail to manage correctly their sovereignty by allowing serious
crimes to go unpunished.'” Hence, in spite of the presence of the ICC, there is the need
for effective national criminal jurisdiction. This is because States are not released from
their responsibilities and obligations; rather they maintain their fundamental and
sovereign prerogative, and the duty to prosecute alleged criminals.'™

The big question that remains to be answered is whether African States are ready to
take up this responsibility. The low level of ratification examined above is illustrative of
the fact that most African States at present, are not. For the ICC to be able to operate as
a complement to national jurisdiction, domestic courts must be ready to invoke the
principle of universal jurisdiction to effectively prosecute international criminals.

However, States at large have been reluctant to invoke this principle in criminal

e This position is different form the superior status granted the ad hoc tribunals. According to arts;

9(1) and 8(1) of the Statutes of the ICTY and ICTR respectively, the tribunals have concurrent
jurisdiction to prosecute persons for serious violations of international criminal law committed in the
territory of Yugoslavia and Rwanda. Arts; 9(2) and 8(2) respectively elevates the status of the ICTY
and ICTR by according them primacy over national courts of all States and specifies that at any
stage of the procedure, these tribunals may formally request national courts to defer to their
competence. This position is further confirmed in the Rules of Procedure and Evidence of both
tribunals, see Rules 7-13 of the Rules of Procedure and Evidence of the ICTY, 12 July 2001; and
Rules 8-13 of the Rules of Procedure and Evidence of the ICTR, 26 June 2000.

e Dugard (note 76), 141; Nanda (note 76), 421; Lattanzi (note 148), 53.

18 P Benvenuti in Lattanzi & Schabas (eds) Vol.1 (1999), 22.

176 Not all international crimes are covered by the Court's jurisdiction. As such domestic legal
mechanisms remain the main channels for suppressing other crimes of international concern not
covered by the ICC Statute. Besides, the ICC Statute provides for high thresholds when
establishing the Court's jurisdiction over crimes. For instance the Court shall only have jurisdiction
over war crimes “when committed as part of a plan or policy or as part of a large-scale commission
of such crimes” [art; 8(1)], meaning that the Court may not try war crimes that do not meet these
criteria. In the same vein, the Court will only exercise its jurisdiction for crimes against humanity
“when committed as part of a widespread or systematic attack directed against any civilian
population, with knowledge of the attack” [art; 7(1)]. Therefore crimes against humanity that do not
satisfy these conditions remain excluded under the Court’s jurisdiction. The consequence of all
these provisions is that exclusive competence for the suppression of international crimes in general
remains at all times with States jurisdictions.
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proceedings.'”” This aspect is very crucial for African States since they face numerous
challenges. First, international law requires domestic legislation to give effect to their
enforcement. Few national legal systems particularly in Africa provide for the exercise of
universal jurisdiction, or do have national legislations criminalizing international
crimes.'” The emphasis on domestic legislations as a precondition for the activation of
national courts shows that this remains a major obstacle to the exercise of universal
jurisdiction.'™®

Other hurdles to the exercise of universal jurisdiction include the high cost of undertaking
such trials by poor countries where evidence is outside borders, and the difficulties in
securing witness testimony.'®® Also, political expediency plays a great role, as political
actors may not want to be seen to “interfere” in the affairs of other States. Linked to this
is the fact that most States may actually be afraid of criticisms because of lack of will
among ordinary citizens to see their resources applied to cases that have nothing to do
with them. Moreover, African States have shown a flagrant unwillingness to prosecute
international criminals.’®' Above all, States unwilling to prosecute have also failed to
extradite violators to requesting States. The issue here ranges from lack of extradition
treaty between the hosting and the requesting State,'® lack of political will to extradite,'®®
to the well-founded fear of the lack of fair trial guarantees, and the possibilities of the
imposition of the death penaity.'s

177

Goodwin-Gill (note 96), 204 & 214; Y Sandoz in Bassiouni (ed), 2™ ed (1999), 414.

178 Dugard (note 43), 8; Benvenuti (note 175), 29.

178 South Africa for instance could not prosecute Mengistu while on a medical visit, because there was
no legislation in place to prosecute torture, crimes against humanity or genocide under domestic
law.

180 Goodwin-Gill (note 96), 214.

181 This point is illustrated by the lack of will by the Zimbabwean government to extradite or prosecute
ex-dictator Mengistu of Ethiopia who has been living in that country since his overthrow. See also
the frustrating decision of the Cour de Cassation (Senegal's highest court) on March 2001, that
Chad's exiled dictator Habré, could not stand trial on torture charges because his alleged crimes
were not committed in Senegal. In effect the court ruled that Senegal had no jurisdiction to pursue
crimes not committed in Senegal, despite the fact that Senegal is a State party to the Torture
Convention.

182 The situation of Ethiopia and South Africa over the extradition of Mengistu is an example.

183 Senegal over Habre, Zimbabwe over Mengistu, and South Africa over Mengistu are illustrative.

184 Ethiopia and Rwanda are good examples.
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The point must be heralded that, cooperation among governments in investigation and
extradition is of paramount importance to combating international crimes,'®® and States
that fail in this duty should consider themselves as encouraging violations of
international criminal law. In any case, the principle of complemetarity enshrined in the
ICC Statute is laudable in the situation of Africa'®® as it puts States on the alert that

should they be unwilling to prosecute, there is an international institution ready to so.

4.4. Non-retroactivity of the ICC jurisdiction

The principle of non-retroactivity’® of criminal law is embodied in a number of
international instruments including the UDHR,'® ICCPR,'® and Geneva Convention
111."° Although a well-established principle under international law, the establishment of
all international tribunals (with the exception of the ICC) have in one way or the other
suppressed it.'*"

The Statute of the ICC bars it from exercising retrospective jurisdiction over crimes
within its jurisdiction.’®? By this, the jurisdiction of the ICC will be limited to offences
committed after the ICC comes into force. This signifies that, the ICC will not try Africa’s
past and current enemies of humankind. This is a serious limitation to the Court’s
jurisdiction. But then, perpetrators of international crimes committed before the Statute
enters into force need to be tried. Consequently, the role of national courts to fight
against impunity remains the main mechanism through which international criminals can
be made accountable.

185 C Blakesley in Bassiouni (ed) (1999), 2™ ed, Vol. II; 37.

186 This point is however of global importance considering the low level of prosecutions for
international crimes, when compared to the amount of violations.

187 For its legality and use under the ICC Statute, see P Pangalangan in Triffterer (ed) (1999), 467-

473.
188 Art; 11(2).
189 Art; 15(1).

190 Art; 99(1).
191 Both the Nuremberg and Tokyo IMT and the ICTY and ICTR were all established to try offences
committed prior to their establishment. This notwithstanding, it is still possible to justify the creation
of the ICTY and ICTR under art; 15(1) & (2) of the ICCPR, which is to the effect that acts which
constitute crimes under international law or the general principles of law recognised by the
community of nations can be punished even if national legislations do not provide for them.

192 Art; 24(1) provides that no person shall be criminally responsible under the Statute for conduct
committed prior to its entry into force.

36



As per article 22(3) of the ICC Statute, the definition of crimes under the Statute shall not
affect the characterisation of any conduct as criminal under international law
independently of this Statute.'®® As such it leaves open the possibility of prosecuting
international crimes under various principles of international law, the most effective of
these being the duty to exercise universal jurisdiction over international crimes. States
have a duty under international human rights instruments to either prosecute gross
human rights violators, or hand them over to requesting States for prosecution.'
Through this device there is a guarantee that Africa’s past and current gross human
rights violators cannot escape the demands of justice. Although they will never be
brought before the ICC for trial, they remain the most wanted persons of international
criminal law and should expect such a normal embarrassment at any time, and
regardless of where they are.

4.5. Amnesty

The development of amnesty over the years reveals that it now represents a political
device employed by States in difficult situations as a price for transition to democracy.
Most often is has been adopted because the new regime lacks the power to embark on
prosecution.'®® Amnesty has been used in several African States and represents a major
obstacle to prosecution for gross violations of human rights. Although this has worked
out favourably for perpetrators in the past, it necessitates a challenge.

In Algeria, concerns about impunity caught international attention as members of armed
groups were granted amnesty and exempted from prosecution for serious human rights
violations. Despite murder, torture, abduction and sexual assault inflicted on the civilian
population,'® President Bouteflika on 10 January 2000 issued a decree granting a
pardon with the force of amnesty (grdce amnistiante) to members of armed groups

responsible for these atrocities. It was in effect a blanket amnesty for all crimes no

193 The provision is made against the background of article 22(1), which is to the effect that no one

shall be prosecuted under the ICC Statute unless the conduct in question constituted, at the time of
commission, a crime within the jurisdiction of the Court.

194 See note 207.

195

J Dugard, 12 Leiden Journal of International Law, (1999), 1005.

1% Al <http://web.amnesty.org/web/ar2001.nsfiwebmepcountries/ALGERIA?OpenDocument>
accessed on 26-09-2001; HRW,; <http://www.hrw.org/wr2k1/mideast/algeria.html> accessed on 26-
09-2001.
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matter how heinous. The lack of political will to investigate persons allegedly involved in
these serious human rights abuses and the Presidential decision granting amnesty have
seriously curtailed the power of the courts to investigate and punish gross human rights
violations in that country.

In Chad, the practice was no different. The granting of amnesty as a political
compromise continued to prevail. Impunity is widespread and the Government readily
grants amnesty to rebels who made peace with it."” In April 1999, a peace accord was
signed between the Government of President Idriss Déby's and the Forces Armées pour
la République Fédérale (FARF)."® It provided an amnesty to all members of the FARF
and for their integration into the army. In August 1999, the National Assembly passed a
law giving amnesty to members of this group, regardless of their misdeeds.'*

In Sierra Leone, the long civil war has seen dreadful atrocities committed on the civilian
population. Nonetheless, a negotiated peace agreement’® between the Sierra Leone
Government and the Revolutionary United Front (RUF) of Foday Sanko led to the
granting of blanket amnesties to the belligerents for all crimes during the war.?”' It
committed them to lay down their arms in exchange for representation in a new

t’202

governmen in spite of killings, amputations, and other barbarous acts inflicted on the

Sierra Leonean people.

Another situation of amnesty in Africa is South Africa, which disregarded the awful
atrocities committed under the monstrous apartheid regime for amnesty via a Truth
Commission. The Promotion of Unity and Reconciliation Act*® established a Truth and
Reconciliation Commission with a dual task: the compilation of a complete picture of the

197 The International Commission of Jurists (ICJ), “Attack on Justice”

<http://www.icj.org/attacks/cases00/cases00.htm> accessed on 26-09-2001; Al 7998 report on
Chad, <http://www.amnesty.org/ailib/aireport/ar98/afr20.htm> accessed on 26-09-2001.

198 Armed Forces for the Federal Republic; an armed opposition in the South and East of Chad.

199 ICJ (note 197).

20 The Lome Accord of 7 July 1999.

201

Ankumah & Dugard (note 43).

202

HRW, “Rebel Abuses Near Sierra Leone Capital: United Nations Should Act, Says Rights Group”;
<http://www.hrw.org/capaigns/sierra> accessed on 25-09-2001.

203 Act 34 of 1995.
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human rights violations of the past; and the facilitation of amnesty.”®* An Amnesty
committee established for the latter purpose had the task of considering applications for
amnesty and may grant amnesty if it is satisfied that the applicant has committed an act
constituting a gross violation of human rights, made a full disclosure of all relevant facts,
and that the act to which the application relates is an act associated with a political
objective committed in the course of conflict of the past.?®® A person granted amnesty
with respect to any act, omission, or offence automatically enjoys total immunity from all

criminal and civil actions related to those crimes.?®

The approach of pardons for egregious human rights violations is utterly incompatible
with international provisions on international criminal law. International criminal law
imposes an obligation on States to prosecute and not to excuse human rights violators.
This principle is well entrenched in international human rights covenants. They obligate
states to either prosecute or extradite persons guilty of these crimes.”” The explicit duty
to institute criminal proceedings against violators precludes States therefore from
enacting or applying amnesty laws that have the effect to foreclose prosecution.?*®

In light of this obligation, the granting of amnesty becomes questionable. The concern at
this point is whether this is the best way of dealing with atrocities in Africa. What justice
is there in the excuse of perpetrators of appalling misdeeds? It is indisputable that in
certain circumstances, truth commissions may provide a valuable alternative to the more
adversarial process of criminal prosecutions, and may easily lead to the discovery of the
truth. However, the price for the pursuit of truth through the voluntary rendering of

See generally, N Boiter & R Burchill, AJICL, (1999), Vol.11, No.4, 620-622.
205 Sec; 20 of Act 34 of 1995,

208 Sec; 22 of Act 34 of 1995,
207 Genocide Convention (arts; 1, 5 & 6); Geneva Conventions, arts; 49, 50, 129, 146 of the four
Conventions respectively & art; 85 of Protocol |; Apartheid Convention (arts; 2 & 5); Convention
Against Torture (arts; 4 & 8); Convention on the Non-Applicability of Statutory Limitation (art; 4).
They all take a strict and positive approach towards the punishment of gross human rights
violators.

208 As Wise puts it, “the efficacy of any system of international criminal law requires that States accept
an obligation to try international offenders before their own courts or else surrender them for trial
before a foreign or international court. To the extent that States accept and act on this obligation,
the idea of an international community comes closer to reality; to the extend that they do not, efforts
to realise that idea suffer a setback”; see E Wise (note 81), 16.
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confessions may be amnesties for criminals, and the signal that impunity still reigns for

massive crimes.?®®

The reasoning of the Constitutional Court of South Africa in the case of, The Azanian
People's Organisation & Others v The President of the Republic of South Africa &
Others?™ shows that South Africa chose forgiveness and ubuntu over prosecution.
According to this case therefore, in South Africa the granting of amnesty by the Truth
and Reconciliation Commission for dreadful human rights violations in apartheid South

Africa is constitutional.?'' But as Donen argues,?'?

it is questionable how the granting of
impunity for gross human rights violations, which deprives victims of effective remedies,
could ever be built on justice. He argues further that legal impunity for torture cannot be
based on justice because the Constitution cannot provide a bridge between the past and
the future if it is to be interpreted in favour of the perpetrators of the inexcusable

international crimes, which South Africa independently has no authority to excuse.?'

States that fail to prosecute crimes of the past do not solve but rather leave open the
wounds in the society. Prosecutions can be an effective signal to potential violators of
human rights that their actions will not be forgotten in some political compromise.?"*
Failure to bring to justice those responsible for human rights violations feeds the cycle of

violence, encourages further abuses and denies the victims right to justice.?'® Tackling

209 Sunga (note 89), 329.

210 1996(4) SA 671(CC) 1996(8) BCLR 1015(CC).

2 “The right to have a dispute settled by a court of law: Granting of Amnesty”
<http://www.lhr.org.za/cip/dcid1.htm> accessed on 26-09-2001. The South African Constitutional
Court relied on art; 6(5) of Additional Protocol Il to the Geneva Conventions, which provides for the
granting of the broadest possible amnesty to persons who have participated in non-international
armed conflicts, or who have been deprived of their liberty for reasons related to the armed
conflict. But then it is clear that apartheid in South Africa was merely a barbaric policy of
governance. Its introduction in 1948 had nothing to do with internal armed conflict and | find the
Court’s decision absurd. | find it permissible to separate violence resulting from liberation struggle,
which | consider to be a genuine struggle and qualified for amnesty, but not perpetrators of the
apartheid policy, whose misdeeds where not dependent upon any just or genuine cause, and | hold
strong that these individuals should be brought to justice.

22 M Donen, E Law-Murdoch University Electronic Journal of Law, Vol 7, No.2(June 2000); para; 6;
<http://www.murdoch.edu.au/elaw/issues/v7n2/donen72_text.html> accessed on 25-09-2001.

a3 Ibid, para; 17.

214 Ratner & Abrams (note 2), 295.

218 Al; <http://web.amnesty.org/web/ar2001.nsf/intro5/intro5?0penDocument> accessed on 25-09-

2001.
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impunity is a vital step in building a vigilant society where human rights are respected
and protected, where routine abusive practices cannot persist, and where isolated
cases, should they occur, are dealt with promptly and effectively.'®

Inspired by the establishment of the ICTY and the ICTR, prosecution has become the

preferred choice.?"’

More over, the prospects for the setting up of the Special Court for
Sierra Leone is also illustrative of the fact that amnesty may no longer be considered as
the natural price to be paid for peace. That amnesty has no place under international law
has also been buttressed by the failure of the ICC Statute to recognise amnesty as a
defence to prosecution.?'® But then it remains to be seen how the ICC will deal with the
question of amnesty when it come into existence. The fact remains however that,
amnesty should never take precedence over human rights, if Africa and the world at
large is to be a better place for human beings. Besides, the integrity of the Court will
seriously be at stake, and its purpose will be defeated if political manipulations within

States can be used to exclude the Court's jurisdiction in certain instances.

216 Ibid.
7 Dugard (note 195), 1001.
218 Ibid.
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CHAPTER 5

5. RECOMMENDATIONS AND CONCLUSIONS

5.1. RECOMMENDATIONS
5.1.1. Universal jurisdiction

As stated above, the ICC will only act as a complement to national jurisdiction. Also, the
principles of non-retroactivity reveals that the ICC will not be able to try offences
committed before it comes into existence. Besides, the Court will only be able to try
offenders who are nationals of States parties or whose acts are committed in the territory
of a State party; but then, only less than a quarter of States in Africa have (as of 10 Nowv.
2001) ratified the ICC Statute. It should therefore be emphasised that if the commitment
to international criminal justice is to be upheld, national courts must unavoidably play
their required role.

There are apparently many African tyrants and some present African leaders whose
conduct falls within the meaning of crimes against humanity,?'® but who will not be
brought to trial before the ICC.?° Consequently, it is clear that if any of these gross
violators of human rights on the continent are to be tried, it will be before a national
court. Among other grounds under which States do claim criminal jurisdiction, the
exercise of universal jurisdiction®' will offer the widest possibility whereby national
courts in Africa or elsewhere can bring Africans and others accused of international
crimes to justice.??

219 Dugard (note 43), 7.
20 The ICC will only have prospective operation when it comes into existence. Besides the ICJ does
not deal with individual criminal responsibility, while the ICTY and ICTR are concerned with crimes
committed in former Yugoslavia and Rwandan respectively.
= Universal jurisdiction describes the competence of a State to define and to prescribe punishment
for international crimes even in the absence of any of the traditional judicial links Goodwin-Gill (note
96), 204, For other grounds for which States can claim criminal jurisdiction, see note 222,
222 States can also claim criminal jurisdiction on other grounds:
1. territorial; if the offence was committed within the state’s territory;
2. nationality; the offender is a national of the prosecuting state no matter where he committed the
crime;
3. protective; where the state can show that its national interest has been threatened by the
offence;
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Given the fact that the ICC itself will not be able to freely exercise universal jurisdiction
because of some jurisdictional limitations,? there has been some renewed interest in
the doctrine of universal jurisdiction to permit domestic legal systems to prosecute
individuals for serious violations of international criminal law.22* Universal jurisdiction is
based on the principle that certain crimes are sufficiently heinous to be crimes against
the international community. The perpetrators of these crimes are deemed to be
enemies of humankind. According to this principle, any nation where the perpetrator is
found is expected to arrest and try or extradite the perpetrator to a State willing to
prosecute.?®® |n principle therefore, where international criminal law is adequately
enforced by domestic legal organs, international mechanisms to pursue the same ends
would be superfluous.?®

States entitlement to prosecute perpetrators of genocide, crimes against humanity and
war crimes, regardless of who they are has got a secured foundation not only in the
relevant treaties,?”” but also under customary international law.?® The significance of
punishing these crimes under customary international law is that non-State parties to
such treaties are nonetheless bound by customary international law.?® The principle of
universal jurisdiction is fundamental to the effective functioning of the international
criminal regime for two reasons:

First, anyone who perpetrates a criminal act in an area beyond the jurisdiction of a State
should not be immune from prosecution merely because the place in which the crime

4. passive personality; where a state will seek jurisdiction if the person injured by the offence is its
national.
See generally, | Brownlie (1998), 5" ed, 303-309; Dugard (note 76), 133-142; M Shaw, (1991), 3"
ed, 400-414; Slomanson (note 76), 208-215.

2 The ICC will only be able try persons whose acts are committed within the jurisdiction of a State
party or who are nationals of States parties. But if the Security Council refers the case to the Court,
these limitations cease to exist.

See H Butler, 1 Criminal Law Forum, (2000), 354.

225 Slomanson (note 76), 214.

226 Sunga (note 89), 249.
21 See note 207.
228 Goodwin-Gill (note 96), 206-207.

29 Beyani (note 1), 32.
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was committed may not be covered by the domestic criminal law of any State. Instead,
such acts should be made subject to the criminal jurisdiction of every state equally to
increase deterrence.?*°

Second is the fact that certain acts, no matter where committed; whether in territory res
communis omnium (a place where no State has authority to exercise jurisdiction) or
within the territory of a State or States are of such gravity that every State should be
authorised to exercise criminal jurisdiction over the offender.?*’

Therefore a principal pragmatic reason why international law provides for universal
jurisdiction is to make sure that there is no “safe haven” for those responsible for the
most serious crimes. Piracy was the classical universal crimes, later joined by slave
trading, terrorism and hijacking because these crimes occurred across borders or on the
open seas.”®? Since World War Il, the list of crimes giving rise to universal jurisdiction
has grown to include what is today regarded as serious violations of international human
rights and humanitarian law. These crimes include genocide, apartheid, torture and war
crimes.”*® As mentioned above, these crimes have also acquired the status of customary
international law with the effect that even States not parties to the relevant conventions
are still bound by their provisions.

Some countries have invoked the principles of universal jurisdiction as the main basis for
action, some attempts being on the African continent.

After World War I, the victorious allies conducted thousands of trial before national
courts of Germans and Japanese accused of crimes against peace, war crimes and
crimes against humanity. These trials were based largely on the principles of universal
jurisdiction.?**

20 Sunga (note 89), 252.

= Ibid,

22 See S Schairer & C Eboe-Osuji, African Legal Aid, April-June 2000, 13; Butler (note 224), 355-357.

233 See note 207.

4 The Allies Nov. 1943 Moscow Declaration stated that axis criminals would be judged and punished
in the countries where they committed their crimes. National jurisdiction over such persons was
accordingly preserved under the Charter of the IMT (arts; 1, 4 & 6).
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In 1961, Israel tried and convicted Adolf Eichmann for his responsibilities in the atrocities
committed in Europe during World War 11.%° He was prosecuted for war crimes, crimes
against the Jewish people and crimes against humanity. The trial was based in part on
the principles of universal jurisdiction.?®

In 1998, Augusto Pinochet, the former Chilean Dictator was arrested in London following
an international arrest warrant issued by Spain for his alleged involvement in
international crimes committed during his reign as President of Chile.?®” Spain later
sought Pinochet’s extradition, as did France and Switzerland. Although the UK never
extradited the ex-dictator, the Pinochet case remains remarkable at least for two
reasons. Firstly, the House of Lords held on two occasions that Pinochet did not have
immunity from prosecution; that while a former head of State enjoys immunity for acts
committed in his official function, international crimes such as torture and crimes against
humanity were not functions of a head of State.”® Secondly, the fact that the UK was
urged to act upon a request from a State which was not the State of nationality of the
accused or the State on whose territory the acts were committed was a noteworthy
achievement in the fight for international justice, the fight against impunity, and a
significant encouragement to other States to exploit the “fertility” of the principle of
universal jurisdiction.

Perhaps the only opportunity where Africans responsible for international crimes have
been brought to justice through the exercise of universal jurisdiction has been the
Belgian experience.?®® On 8 June 2001, a Belgian Court convicted four Rwandans for
their role in the 1994 Rwandan genocide. The four were tried under a 1993 Belgian

2% Attorney General of the Government of Israel v Eichmann. District Court of Jerusalem; 36 .L.R 5

(1961).

2% The case is reprinted in D J Harris (ed), (1991), 4™ ed, 266-278.

27 R v Bow Street Metropolitan Stpendiary Magistrate & Others, ex parte Pinochet Ugarte; see Boiter
& Burchill (note 204); Schairer & Osuji (note 232); HRW, The Pinochet Precedent: How victims can
pursue human rights criminals abroad: <http://www.hrw.org/campaigns/chile98/precedent.htm>
accessed on 02-07-2001.

238 This represent the first judgment of the House of Lords, and although later annulled, the lost of
immunity was again upheld in the second judgment eventhough the judgment as a whole was
restrictive.

29 See, Richburg (note 56); Afrol News (note 56); Listoe (note 56); Foundation Hirondelle (note 56).
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statute giving the country's courts universal jurisdiction for crimes against humanity, no

matter where they occur in the world.?*

In Africa, attempts to invoke the principle of universal jurisdiction have often been
frustrated. In 1999, the South African government flagrantly failed to arrest former
dictator of Ethiopia, Mengistu who was in that country for medical treatment.?*' Despite
calls by Human Rights NGOs and victims, for South Africa to invoke the principle of
universal jurisdiction and prosecute Mengistu for crimes against humanity committed
during his rule, or extradite him for prosecution, the South African government
deliberately remained inactive until his safe return to Zimbabwe.

Supported by Human Rights NGOs, victims of the atrocities of exile President Habre of
Chad brought an action against him in Senegal in February 2000. The action was based
on the principle of universal jurisdiction for torture and other crimes against humanity
committed during his reign in Chad. This action met with the disappointing judgment of
Senegal’s highest court (Cour de Cassation) that Habré could not stand trial on the

charges because his alleged crimes were not committed in Senegal.?*?

Accordingly, it is recommended that African States should put in place the necessary
legislations and other mechanisms required to give their courts criminal jurisdiction over
international crimes. This is not only their entitlement but aiso an obligation on them, and
it is must be given effect if impunity has to be replaced with legal accountability.?*®
Putting in place the appropriate mechanisms will enable States to easily prosecute
individuals for heinous crimes, whether committed within the State or not; whether the
prosecuting State suffered directly from the act or not; and regardless of the official

capacity of the alleged criminal. This will help a great deal in accomplishing the

Two Roman Catholic nuns; Maria Kisito and Gertrude were sentenced to 12 and 15 years
imprisonment respectively; while a former university professor Vincent Ntezimana and a
businessman Alphonse Higaniro were jailed for 12 and 20 years respectively.

ot G Barrow, ‘Ethiopians push SA for Mengistu’s extradition’, BBC News 3 December 1999,
<http://news.bbc.co.uk/hi/english/world/africa/newsid_548000/548580.stm> accessed on 05-10-
2001; ‘Mengistu skips South Africa’, BBC News, 8 December 1999,
<http://news.bbc.co.uk/hifenglish/world/africa/newsid_555000/555304.stm> accessed on 05-10-
2001.

242 See HRW, Senegal bars charges against ex Chad dictator: Habre’s victims vow to fight on’
<http://www.hrw.org/press/2001/03/habre0320.htm> accessed on 20-09-2001.

243 See CAT, arts; 2(1), 4, 8 & 9; Apartheid Convention, art; 4; Genocide Convention, art; 5; The Four
Geneva Conventions, arts; 49(1) & 54, art; 50; 129(1) and art; 146 respectively.

46



complementary role of States enshrined in the ICC Statute. It will also go a long way to
discourage gross human rights violations on the continent and the world at large.
Besides, it will make Africa a continent where justice prevail, and contribute enormously
to the global fight for international justice.

Equally, the principle aut dedere aut judicare (prosecute or extradite) is a well-founded
principle under international law and is recognised in international instruments. But then,
a major difficulty in the exercise of universal jurisdiction remains the lack of a
harmonised approach at the State level. This situation will continue to pose as a major
obstacle to the effective enforcement of international criminal law untii a more
constructive approach is taken. It is thus recommended that the international community
should consider the harmonisation of this principle by laying down an international set of
principles and procedures that will help States to appropriately act under the aut dedere
aut judicare principles. This will make easy the exercise of universal jurisdiction for
international crimes at the domestic level. Such set of rules and procedures should take
the form of an international convention whereby States will free undertake obligations
through ratification. However, it should not diminish in any way States responsibilities on

the aut dedere aut judicare principle under other international instruments.

5.1.2. Other recommendations

In addition to strengthening national legal system to assist the ICC is realising its
objectives, the following recommendations should also be considered.

African States that have not yet ratified the ICC Statute should take up the initiative to
ratify it. This will not only reflect their commitment to human rights principles, but also an
indication of their willingness to see that justice is done to the people of the world.

Also, it is my recommendation to all African States who by the time the ICC comes into
existence are still considering ratification, that they should make great use of the ad hoc
jurisdiction of the Court if an act constituting a crime within the jurisdiction of the Court is
committed either on their territory or by their nationals.?*

244 On the ad hoc jurisdiction of the Court, see pp. 32-33 (exercise of jurisdiction over non-States

parties).
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In defining the crime of aggression, criminal responsibility should be extended to top
members of corporations whose activities have a direct or indirect bearing to the rise of
armed insurgency. Similarly, criminal responsibility should be extended to members of
other institutions, sponsoring wars either through the supply of weapons or other
financial assistance.?*

The power to determine an act of aggression should not be the sole prerogative of the
Security Council. Other actors, especially States parties and the Prosecutor should be
able to independently bring aggression cases before the ICC. Also, in spite of the fact
that the Security Council retains the power to determine that an act of aggression has
occurred which threatens world peace; the ICC should also be given the capacity to be
able to determine an act of aggression with or without a declaration of the Security
Council 2

The power of the Security Council under article 16 to suspend investigations or
proceedings for a period of one year and with the possibility of renewal is a precarious
“weapon”. Therefore it is hoped that the entrustment of this function to this reputable
organ of the UN will be used in a very responsible way.?*’

Finally, although States parties to the ICC have the possibility of opting out of the Court’s
jurisdiction for war crimes for a period of seven years when such crime is committed by
its national or on its territory,® it is my plea that States should not make such a
declaration upon ratification of the Statute. This will work out well for Africa, as it will
leave open the possibility of bringing to justice perpetrators of gross atrocities in most of
its war ravaged States. In addition, since the transitional provision of article 124 will be a
subject of the Review Conference (to consider amendments to the ICC Statute), it will be

a positive move for delegates to fight for a renunciation of the opt-out clause.

245 See generally the pp. 27-30 (section on the crime of aggression).

246 Ibid.
27 See note 148.

248 Art; 124 ( see note 166).
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5.2. CONCLUSIONS

This work sought to assess whether the ICC will contribute to the respect for human
rights in Africa. It portrays clearly that although the human rights situation is not totally
bleak, gross violations continue to occur on the African continent. It also shows that the
inability of existing mechanisms, (both national and international) to deal with gross
human rights violations makes the establishment of the ICC imperative. In addition, the
crimes the ICC seeks to punish satisfactorily cover the category of gross violations the
continent has witnessed. Besides, a scrutiny of other features of the ICC aiso reveals
that the Court has a greater potential than previous international tribunals and is capable

of really advancing the international criminal justice system.

However, it should be emphasised that the ICC in itself will not put an end to atrocities
that continue to shock the conscience of humanity.?*® But with support from the
international community, it can help deter some of the worst crimes and help uphold
stability and the rule of law not only in Africa but the world at large. The ICC is therefore
and effective complement to national mechanism and will be instrumental in replacing a
culture of impunity with a culture of accountability.

While the work cannot be regarded as the most comprehensive assessment of the topic
it covers, it is hoped that it will spur in African scholars a new dimension of deliberations,
and encourage writings on the dynamics and relevance of international criminal justice to
Africa. Better than ever before, the ICC represents the most effective means so far
attained to deter and punish gross violators of human rights and humanitarian law. It is in
fact a welcomed development and will advance the respect for human rights not only in
Africa, but the world at large.

WORD COUNT: 18 160.

249 Kirsch (note 76), XXVIII.
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APPENDIX

ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
[* as corrected by the procés-verbaux of 10 November 1998 and 12 July 1999]'

PREAMBLE

The States Parties to this Statute,

Conscious that all peoples are united by common bonds, their cultures pieced together in a shared heritage, and
concerned that this delicate mosaic may be shattered at any time,

Mindful that during this century millions of children, women and men have been victims of unimaginable atrocities
that deeply shock the conscience of humanity,

Recognizing that such grave crimes threaten the peace, security and well-being of the world,

Affirming that the most serious crimes of concern to the international community as a whole must not go unpunished
and that their effective prosecution must be ensured by taking measures at the national level and by enhancing
international cooperation,

Determined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of
such crimes,

Recalling that it is the duty of every State to exercise its criminal jurisdiction over those responsible for international
crimes,

Reaffirming the Purposes and Principles of the Charter of the United Nations, and in particular that all States shall
refrain from the threat or use of force against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations,

Emphasizing in this connection that nothing in this Statute shall be taken as authorizing any State Party to intervene
in an armed conflict or in the internal affairs of any State,

Determined to these ends and for the sake of present and future generations, to establish an independent
permanent International Criminal Court in relationship with the United Nations system, with jurisdiction over the most
serious crimes of concern to the international community as a whole,

Emphasizing that the International Criminal Court established under this Statute shall be complementary to national
criminal jurisdictions,

Resolved to guarantee lasting respect for and the enforcement of international justice,

Have agreed as follows

PART . ESTABLISHMENT OF THE COURT

Article 1 i
The Court

An International Criminal Court (“the Court"} is hereby established. It shall be a permanent institution and shall
have the power to exercise its jurisdiction over persons for the most serious crimes of international concern, as referred to
in this Statute, and shall be complementary to national criminal jurisdictions. The jurisdiction and functionirg of the Court
shall be governed by the provisions of this Statute.

! This Statute was downloaded from the ICC website, <http://www.un.orghtawlicc/statute/romefra.ntm>
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Article 2
Relationship of the Court with the United Nations

The Court shall be brought into relationship with the United Nations through an agreement to be approved by the
Assembly of States Parties to this Statute and thereafter concluded by the President of the Court on its behalf.

Article 3
Seat of the Court

1. The seat of the Court shall be established at The Hague in the Netherlands ("the host State").

2. The Court shall enter into a headquarters agreement with the host State, to be approved by the Assembly of
States Parties and thereafter concluded by the President of the Court on its behalf.

3. The Court may sit elsewhere, whenever it considers it desirable, as provided in this Statute.

Article 4
Legal status and powers of the Court

1. The Court shall have international legal personality. It shall also have such legal capacity as may be necessary for
exercise of its functions and the fulfilment of its purposes.

2. The Court may exercise its functions and powers, as provided in this Statute, on the territory of any State Party
and, by special agreement, on the territory of any other State.

PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW

Aricle 5
Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international community
as a whole. The Court has jurisdiction in accordance with this Statute with respect to the following crimes:

(a) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;

(d) The crime of aggression.

2. The Court shall exercise jurisdiction over the crime of aggression once a provision is adopted in accordance with
articles 121 and 123 defining the crime and setting out the conditions under which the Court shall exercise jurisdiction with
respect to this crime. Such a provision shall be consistent with the relevant provisions of the Charter of the United nations.

Atticle 6
Genocide

For the purpose of this Statute, "genocide” means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:
i

2
i

(a) Kiling members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in
whole or in part;

(d) Imposing measures intended to prevent births within the group;
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(e) Forcibly transferring children of the group to another group.

Article 7
Crimes against humanity

1. For the purpose of this Statute, "crime against humanity" means any of the following acts when committed as part
of a widespread or systematic attack directed against any civilian population, with knowledge of the attack:

(a8) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(¢) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of
international law,

(f) Torture,

(9) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of
sexual violence of comparable gravity;

()  Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural,
religious, gender as defined in paragraph 3, or cther grounds that are universally recognized as impermissible
under international law, in connection with any act referred to in this paragraph or any crime within the
jurisdiction of the Court;

(i) Enforced disappearance of persons;
() The crime of apartheid;

(k)  Other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body
or to mental or physical health.

2. For the purpose of paragraph 1:

(a) “Attack directed against any civiian population® means a course of conduct involving the multiple
commission of acts referred to in paragraph 1 against any civilian population, pursuant to or in furtherance of a
State or organizational policy to commit such attack;

(b) "Extermination" includes the intentional infliction of conditions of life, inter_alia the deprivation of access to
food and medicine, calculated to bring about the destruction of part of a population;

() “Enslavement® means the exercise of any or all of the powers attaching to the right of ownership over a
person and includes the exercise of such power in the course of trafficking in persons, in particular women and
children;

(d) "Deportation or forcible transfer of population” means forced displacement of the persons concerned by
expulsion or’ other coercive acts from the area in which they are lawfully present, without grounds permitted
under interndtional law;

(e) ‘"Torture" means the intentional infliction of severe pain or suffering, whether physical or mental, upon a
person in the custody or under the control of the accused; except that torture shall not include pain or suffering
arising only from, inherent in or incidental to, lawful sanctions;

(f) “"Forced pregnancy” means the unlawful confinement of a woman forcibly made pregnant, with the intent of
affecting the ethnic composition of any population or carrying out other grave violations of international law. This
definition shall not in any way be interpreted as affecting national laws relating to pregnancy,
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() "Persecution" means the intentional and severe deprivation of fundamental rights contrary to intemational
law by reason of the identity of the group or collectivity;

(h) "The crime of apartheid" means inhumane acts of a character similar to those referred to in paragraph 1,
committed in the context of an institutionalized regime of systematic oppression and domination by one racial
group over any other racial group or groups and committed with the intention of maintaining that regime;,

() "Enforced disappearance of persons” means the arrest, detention or abduction of persons by, or with the
authorization, support or acquiescence of, a State or a political organization, followed by a refusal to
acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those persons,
with the intention of removing them from the protection of the law for a prolonged period of time.

3. For the purpose of this Statute, it is understood that the term "gender” refers to the two sexes, male and female,
within the context of society. The term "gender” does not indicate any meaning different from the above.

Article 8
War crimes

1. The Court shall have jurisdiction in respect of war crimes in particular when committed as part of a plan or policy
or as part of a large-scale commission of such crimes.

2. For the purpose of this Statute, "war crimes” means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following acts against
persons or property protected under the provisions of the relevant Geneva Convention:
()  Wilful killing;

(i)  Torture or inhuman treatment, including biological experiments;
(i) Wilfully causing great suffering, or serious injury to body or health;

(v) Extensive destruction and appropriation of property, not justified by military necessity and
carried out uniawfully and wantonly;

(v) Compeliing a prisoner of war or other protected person to serve in the forces of a hostile Power;

(vi)  Wilfully depriving a prisoner of war or other protected person of the rights of fair and regular
trial;

(vi)  Uniawful deportation or transfer or unlawful confinement;
(vii)  Taking of hostages.

(b) Other serious violations of the laws and customs applicable in intemational armed conflict, within the
established framework of international law, namely, any of the following acts:

()  Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities;

(i) Intentionally directing attacks against civilian objects, that is, objects which are not military
i objectives;

(i) Intentionally directing attacks against personnel, installations, material, units or wvehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of the
United Nations, as long as they are entitled to the protection given to civilians or civilian objects under
the international law of armed conflict;

(iv) Intentionally launching an attack in the knowledge that such attack will cause incidental loss of
life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to
the natural environment which would be clearly excessive in relation to the concrete and direct overall
military advantage anticipated;,
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(v) Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are
undefended and which are not military objectives;

(vi) Killing or wounding a combatant who, having laid down his arms or having no longer means of
defence, has surrendered at discretion;

(vi) Making improper use of a flag of truce, of the flag or of the military insignia and uniform of the
enemy or of the United Nations, as well as of the distinctive emblems of the Geneva Conventions,
resulting in death or serious personal injury,

(vii) The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian
population into the territory it occupies, or the deportation or transfer of all or parts of the population of
the occupied territory within or outside this territory;

(ix) Intentionally directing attacks against buildings dedicated to religion, education, art, science or
charitable purposes, historic monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives;

()  Subjecting persons who are in the power of an adverse party to physical mutilation or to
medical or scientific experiments of any kind which are neither justified by the medical, dental or
hospital treatment of the person concerned nor carried out in his or her interest, and which cause
death to or seriously endanger the health of such person or persons;

(d) Kiling or wounding treacherously individuals belonging to the hostile nation or army;
(i)  Declaring that no quarter will be given;

(xiii)  Destroying or seizing the enemy's property unless such destruction or seizure be imperatively
demanded by the necessities of war;

(xdv) Declaring abolished, suspended or inadmissible in a court of law the rights and actions of the
nationals of the hostile party;

(xv) Compelling the nationals of the hostile party to take part in the operations of war directed
against their own country, even if they were in the belligerent's ser