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ABSTRACT

The history of prison reform after 1994 was shaped by the relationship between governance
and human rights standards; the requirements for both are set out in the Constitution and
elaborated on in the Correctional Services Act. Good governance and human rights converge
in five dimensions of a constitutional democracy: legitimacy, transparency, accountability,
the rule of law; and resource utilisation. The new constitutional order established a set of
governance and rights requirements for the prison system demanding fundamental reform. It
de-legitimised the existing prison system and thus placed it in a crisis. This required its
reinvention to establish a system compatible with constitutional demands. The thesis
investigates whether constitutionalism provided the necessary transformative basis for prison
reform in South Africa after 1994. The Department of Correctional Services (DCS) senior
management failed to anticipate this in the period 1990 to 1994. In the five years after 1994
senior management equally failed to initiate a fundamental reform process. This lack of
vision, as well as a number of external factors relating to the state of the public service in the
period 1994 to 2000, gave rise to a second crisis: the collapse of order and discipline in the
DCS. By the late 1990s the state had lost control of the DCS and its internal workings can be
described as a mess — a highly interactive set of problems in causal relationships. In many
regards the problems beleaguering the prison system were created in the period 1994 — 1999.
The leadership at the time did not recognize that the prison system was in crisis or that the
crisis presented an opportunity for fundamental reform. The new democratic order demanded
constitutional and political imagination, but this failed to materialise. Consequently, the role
and function of imprisonment within the criminal justice system has remained fundamentally
unchanged and there has not been a critical re-examination of its purpose, save that the

criminal justice system has become more punitive.

Several investigations (1998-2006) into the DCS found widespread corruption and rights
violations. Organised labour understood transformation primarily as the racial transformation
of the staff corps and embarked on an organised campaign to seize control of management
and key positions. This introduced a culture of lawlessness, enabling widespread corruption.
Under new leadership by 2001 and facing pressure from the national government, the DCS
responded to the situation by focusing on corruption and on regaining control of the
Department. A number of gains have been made since then, especially after 2004. Regaining

control of the Department focused on addressing systemic weaknesses, enforcing the
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disciplinary code and defining a new employer-employee relationship. This has been a slow
process with notable setbacks, but it continues to form part of the Department’s strategic
direction. It is concluded that the DCS has engaged with and developed a deeper
understanding of its constitutional obligations insofar as they pertain to governance

requirements in the Constitution.

However, compliance with human rights standards had not received the same attention and
areas of substantial non-compliance remain in violation of the Constitution and subordinate
legislation. Overcrowding, violations of personal safety, poor services and/or lack of access
to services persist. Despite the detailed rights standards set out in the Correctional Services
Act, there is little to indicate that legislative compliance is an overt focus for the DCS. While
meeting the minimum standards of humane detention, as required by the Constitution, should
have been the strategic focus of the DCS in relation to the prison population, the 2004 White
Paper defines “offender rehabilitation’ as the core business of the DCS. In many regards the
DCS has assigned more prominence and weight to the White Paper than to its obligations
under the Correctional Services Act. In an attempt to legitimise the prison system, the DCS
defined for itself a goal that is required neither by the Constitution nor the Correctional
Services Act. Compliance with the minimum standards of humane detention must be
regarded as a prerequisite for successful interventions to reduce future criminality. After
seven years, delivery results on the rehabilitation objective have been minimal and not
objectively measurable. The noble and over-ambitious focus on rehabilitation at policy level
distracted the DCS from its primary constitutional obligation, namely to ensure safe and

humane custody under conditions of human dignity.

Throughout the period (1994 to 2012) the DCS has been suspicious if not dismissive of
advice, guidance and at times orders (including court orders) offered or given by external
stakeholders. Its relationship with civil society organisations remain strained and there is no
formal structure for interaction. Since 2004 Parliament has reasserted its authority over the
DCS, not hesitating to criticise poor decisions and sub-standard performance. Civil society
organisations have increasingly used Parliament as a platform for raising concerns about
prison reform. Litigation by civil society and prisoners has also been used on a growing scale
to ensure legislative compliance. It is concluded that prison reform efforts needs to refocus on
the rights requirements set out in the Correctional Services Act and approach this task in an

inclusive, transparent and accountable manner.
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Chapter 1 - Introduction

1. Background to the study

Seventeen years after the first democratic elections, and 15 years after the final Constitution
was adopted, South Africa remains a society in transition, one grappling with complex socio-
economic, political and human rights dilemmas. These tensions persist due to South Africa’s
unique and variously interpreted history, its divergent political discourses, the aspirations of
multiple interest groups, and the requirements set in the Constitution. It remains a society

characterised by flux and transition.

Perhaps the single greatest threat to democratic South Africa has been the high rate of crime,
particularly violent crime, and the question of how to respond to it. The high violent crime
rate has had pervasive effects on the fabric of society and the aspirations of its members.
Responses from both the state and broader society have resulted in a critical interrogation of
the constitutional order and the Bill of Rights. Frustrated with the crime rate, post-1994
governments have adopted an approach emphasising “law and order” or “getting tough on
crime” in their attempts to reduce it, and in the process they have invested heavily in

strengthening the criminal justice system, especially the police and prison system.

The prison system in post-1994 South Africa has been characterised by a range of persistent
challenges such as corruption, gross human rights violations, leadership instability, and lack
of direction. While the Constitution placed radically different demands upon the prison
system, with detailed rights enumerated in the Bill of Rights,' the first six years of democratic
rule saw problems in the prison system deepening and discipline and order collapsing. As
early as 1996, the Portfolio Committee on Correctional Services requested an investigation
into the prison system, and by 2000 there was a real fear that the state had lost control of the

Department of Correctional Services (DCS).? It was ultimately in response to the

"'s35 Act 108 of 1996.

? Muntingh, L. (2006) Corruption in the prisons context, CSPRI Research Paper, Bellville: Community Law
Centre. PMG Report on the meeting of the Portfolio Committee on Correctional Services of 14 March 2000
http://www.pmg.org.za/minutes/20000413-audit-department-correctional-services. Accessed 15 December

2011.




assassination of a potential whistleblower that, in 2001, President Mbeki appointed a Judicial
Commission on Inquiry into corruption and maladministration in the DCS (the Jali
Commission).” Although all government departments have had to deal with the special
challenges of the South African democratic project, the events that unfolded in the DCS were

in many ways unique in their nature, scope and extent.

When the African National Congress (ANC) came to power in 1994, there was a legitimate
expectation that the combined effect of, first, a progressive and liberal constitution, and,
second, the fact that so many leaders in the liberation movements had themselves been
imprisoned, there would be a rapid and fundamental transformation of the apartheid-era
prison system; this transformation would not only be compatible with the new Constitution
but exemplary in embodying the successful transition to a constitutional democracy. For
human rights advocates and other observers, this was a logical, even inevitable, conclusion.
Regrettably, it did not come to pass. South African prisons remain overcrowded, gross human
rights violations are common, services to prisoners are limited and poorly developed,
corruption is rife, and litigation by prisoners against the DCS is increasing. In many regards
the DCS is not complying with its principal legislation, the Correctional Services Act (111 of
1998), and the requirements in the Bill of Rights.

This thesis will explore and analyse the reasons why the reform of the South African prison
system, from an arrangement inherited from the previous regime to one compatible with a
constitutional democracy, has faltered. This is not to argue that it has failed or is in the
process of failing, as there is evidence to the contrary; rather, it is to argue that the
reinvention of the prison system into one that is compatible with a constitutional democracy
has proven to be an extremely difficult process and has yielded limited achievements. Within
the broader context of criminal justice reform, it is therefore important to identify, describe
and understand the reasons underlying the difficulties of the prison-reform process in South
Africa; it is equally important to identify the positive achievements and the reasons for these
successes. Doing so will enable the formulation of recommendations for prison system
transformation, recommendations which may be applicable in other jurisdictions undergoing

similar processes.

3 Sloth-Nielsen, J. (2007) The State of the Nation's Prisons. In S. Buhlungu, J. Daniel, R. Southall, and J.
Latchman, State of the Nation: South Africa 2007. Pretoria: HSRC Press, p. 380.



2. Statement of the problem

Although numerous scholars have described the nature of the faltering processes of prison
reform, the recent (that is, post-2004) literature does not provide a comprehensive description
and analysis of the factors that have undermined the process of prison reform. Furthermore,

there is a need for a study reviewing the entire period from 1994 to present (2012).

The first cohort of published research on prison reform focused on describing events
unfolding in the prison system during the period 1994 to 2002 and how the latter had failed to
meet expecta‘[ions.4 These works provided valuable descriptions and analyses at the time, and
are drawn on extensively in the present study’s account of the history of prison reform during

the earlier years.

The second cohort of more recent publications either continued the overview-descriptive
trend,” took a philosophical perspective,® or focused on particular and substantive aspects of

. . . 7 8 -
the prison system. These include sexual violence,” sentencing,” unsentenced prisoners and

*Giffard, C. (1997) Out of Step? The Transformation Process in the South African Department of Correctional
Services, unpublished MSc dissertation, University of Leicester; Oppler, S. (1998) Correcting Corrections
Prospects for South Africa’s Prisons. Pretoria: Institute for Security Studies; Pete, S. (1998) The Politics of
Imprisonment in the aftermath of South Africa’s first democratic election, South African Journal on Criminal
Justice , 51 (7); Dissel, A. (2002) Tracking Transformation in South African Prisons. Track Two, 11 (2); Dissel,
A. and Ellis, S. (2002) Reform and Stasis: Transformation in South African Prisons. Johannesburg: CSVR;
Sloth-Nielsen, J. (2003) Overview of Policy Developments in South African Correctional Services. Bellville:
Community Law Centre; Van Zyl Smit, D. (2001) South Africa. In D. Van Zyl Smit & F. Dunkel, Imprisonment
Today and Tomorrow (pp. 589-608) London: Kluwer Law International; Van Zyl Smit, D. (2004) Swimming
against the tide. In B. Dixon and E. Van der Spuy, Justice Gained (pp. 227-258) Cape Town: Willan.

Luyt, W. (2008) Contemporary corrections in South Africa after more than a decade of transformation, Acta
Criminologica, 21 (2), 176-195; Sloth-Nielsen, J. (2007); Super, G. (2011) Like some rough beast slouching
towards Bethlehem to be born — a historical perspective on the institution of the prison in South Africa 1976-
2004, British Journal of Criminology, Vol. 51.

® Gillespie, K. (2007) Criminal abstractions and the post-apartheid prison. Chicago: A dissertation submitted to
the Faculty of the Division of the Social Sciences in candidacy for the Degree of Doctor of Philosophy.
University of Chicago.

7 Gear, S. (2007) Fear, violence and sexual violence in a Gauteng Juvenile Correctional Centre for males.
Johannesburg: Centre for the Study of Violence and Reconciliation; Gear, S. and Ngubeni, K. (2002) Daai
Ding. Johannesburg: Centre for the Study of Violence and Reconciliation.; Muntingh, L. and Satardien, Z.



caseflow management,9 offender reintegration,lo HIV and AIDS," prisoners’ rights and the

prevention of torture, ' corruption,13 children in prison,14 prison governance,15 comparative

(2011) Sexual violence in prisons — Part 1: The duty to provide safe custody and the nature of prison sex, S4
Journal for Criminal Justice, Vol. 24 No. 1; Muntingh, L. and Satardien, Z. (2011) Sexual violence in prisons —
Part 2: The duty to provide safe custody and the nature of prison sex, SA Journal for Criminal Justice, Vol. 24
No. 2.

¥ Skelton, A. (2004) Alternative Sentencing Review. Bellville: Community Law Centre; Giffard, C. and
Muntingh, L. (2007) The Effect of Sentencing on the Size of the Prison Population. Cape Town: Open Society
Foundation; Mujuzi, J. (2008) The Changing Face of Life Imprisonment in South Africa. CSPRI Research
Report, Bellville: Community Law Centre; Redpath, J. and O'Donovan, M. (2006) The Impact of Minimum
Sentencing in South Africa. Cape Town: Open Society Foundation.

? Karth, V. (2008) Between A Rock And A Hard Place - Bail decisions in three South African courts. Cape
Town: Open Society Foundation.

' Muntingh, L. (2005) Offender rehabilitation and reintegration: Taking the White Paper on Corrections
forward. Bellville: Community Law Centre.; Muntingh, L. (2008) 4 Societal Responsibility: The role of civil
society organisations in prisoner support, rehabilitation and reintegration. Pretoria: Institute for Security
Studies.; Muntingh, L. (2008) Crime and Punishment - Don't expect prisons to reduce crime. SA Crime
Quarterly, No. 26.; Muntingh, L. (2008) Prisoner Re-Entry in Cape Town — An Exploratory Study. Bellville:
Community Law Centre.; Muntingh, L. (2009) Ex-prisoners' Views on Imprisonment and Re-Entry. Bellville:
Community Law Centre.

"T apscott, C. (2008) An Assessment of the Impact of HIV/AIDS on Correctional System governance with
Special Emphasis on Correctional Services Staff. Bellville: Community Law Centre.; Muntingh, L. and
Tapscott, C. (2009) HIV/AIDS and the Prison System. In Rohleder, P. et al (eds) HIV/AIDS in South Africa — 25
years on, New York: Springer.

'2 Muntingh, L. (2008) The betrayal of Steve Biko - South Africa's initial report to the UN Committee against
Torture and responses from civil society. Law Democracy and Development, Vol. 12 No. 1; Muntingh, L. and
Fernandez, L. (2008) A Review of measures in place to effect the prevention and combating of torture with
specific reference to places of detention in South Africa, SA Journal of Human Rights, Vol. 24 No. 1;
Mubangizi, J.C. (2002) The Constitutional Rights of Prisoners in South Africa: A Critical Review, De Jure, Vol.
35; Mubangizi, J.C. (2002) Some Reflections on the Promotion of the Rights of Prisoners in South Africa, Acta
Criminologica, Vol. 15 No. 2; Mubangizi, J.C. (2002) The Constitutional Rights of Prisoners in Selected
African Countries: A Comparative Review, The Comparative and International Law Journal of Southern
Africa, Vol. 35 No 3; Mubangizi, J.C. (2001) Prisons and Prisoners' Rights: Some Jurisprudential and Historical
Perspectives, Acta Criminologica, Vol. 14 No 3; Mubangizi, J.C. (2001) The Constitutional Rights of Prisoners:
The Law Versus the Practice. South African Journal of Criminal Justice, Vol. 14; Mubangizi, J.C. (2001)
International Human Rights Protection for Prisoners: Which Way South Africa? South Afiican Yearbook of
International Law, Vol. 26.

" Muntingh, L. (2005) Corruption in the prisons context. Bellville: Community Law Centre; Muntingh, L.

(2005) Investigating prison corruption. Bellville: Community Law Centre.



18

analysis,16 the Judicial Inspectorate of Prisons,"” oversight over the prison system,  and

litigation on prisoners’ rights."’

There also exists a body of international literature focusing on the transformation of

institutions of state and more specifically on the reform of prison systems.”’ A substantial
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body of research has emerged in South Africa in the past seventeen years on specific issues of
imprisonment, the prison system and experiences of released prisoners. The focused South
African research referred to above continued to describe, but in more detail than earlier work,
the range of continual problems in the prison system and how the prison system was falling
short of Constitutional requirements. It is also the case that the Annual Reports of the DCS,
strategic plans of the DCS, and reports by the Auditor General on the DCS have become
more sophisticated and comprehensive, thus providing valuable official information on the

workings of the prison system.

The recent history of prison reform in South Africa is notable for two important events that
inserted new energy into the discourse on imprisonment in South Africa: first, the
promulgation in full of the Correctional Services Act (111 of 1998) in October 2004, and,
second, the release of the White Paper on Corrections in South Africa (the 2004 White Paper)
in March 2004. After the Correctional Services Act was adopted by Parliament in 1998, a
limited number of chapters were brought into operation in 1999 and 2000, but the bulk of the
Act would remain without force until July and October 2004. Inevitably the in-limbo status of
the Correctional Services Act between 1998 and 2004 resulted in great legal uncertainty,
since the Department’s core mandate was defined at the time by the chapters of the 1998 Act
that were in force as well by the remaining provisions of the 1959 legislation.”! Importantly,
the chapters dealing with conditions of detention and the treatment of prisoners would only
come into force in 2004. The situation was not assisted by the absence of an overarching
policy framework. The year 2004 is therefore important for the analysis presented in this

present study.

Although a White Paper was developed in 1994 as the overarching policy framework, it
failed to engage effectively with the Interim Constitution (200 of 1993) which provided
detailed rights to prisoners, and thus did not address the fundamental challenges facing the
prison system. Ten years later, the 2004 White Paper saw the light and articulated a new
vision for the DCS. The 2004 White Paper followed the appointment of a new leadership
corps to the Department from 2001 onwards that brought about some measure of stability.
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Unlike the 1994 White Paper, the 2004 White Paper is remarkably honest about the
challenges that the DCS faced in terms of its self-reinvention. It notes, for example, the
deficits the DCS has in respect of the quality of human resources, and refers to the culture of
the Department at operational level. It remains surprising and perplexing that, despite the
substantive challenges that the White Paper articulated, it established at the same time a
vision at a bar higher than what the Constitution requires, given that the White Paper defines
rehabilitation as the “core business” of the Department. While the Constitution is clear about
maintaining the minimum standards of humane detention, it does not articulate a right to
rehabilitation services for offenders and prisoners in particular. Commentators at the time of
the White Paper’s release emphasised the importance of meeting the minimum standards of
humane detention, on the grounds that prison overcrowding was (and remains) a key
challenge. The ambitiousness of the White Paper is striking, since it regards “corrections as a
societal responsibility” (Chapter 3) and envisages that “members of the public will support
internal rehabilitation programmes”.”> The White Paper adopts unit management as the model
of delivery, and prescribes in Chapter 9 that “needs-based intervention plans” must be
developed for all offenders. In short, the White Paper articulates a vision for the prison
system that even well-resourced prison systems with adequate professionally qualified staff
in industrialised countries struggle to attain. The appropriateness of the 2004 White Paper as

a guide to future prison reform therefore requires closer analysis.

Seven years after the White Paper was adopted, the Department’s performance continues to
fall materially short of this vision and there are substantive issues of non-compliance with the
Correctional Services Act. The DCS spent a fair amount of energy and resources in
promoting the 2004 White Paper amongst its staff corps, and consequently established it as
the primary reference document for decisions and rhetoric. Since 2004, a plethora of policy
documents have been developed from the White Paper, and the latest reports indicate that
these have now been enhanced by procedures development.23 By contrast, the Correctional
Services Act has been relegated to relative obscurity. Public statements by DCS officials are
more likely to refer to the 2004 White Paper than the Correctional Services Act. As an
indicator of this trend, the Department’s Strategic Plan for 2009/10 to 2013/14 emphasises,

*? Department of Correctional Services (2004 b) The White Paper on Corrections in South Africa. Pretoria:
Department of Correctional Services, p. 67.
 Department of Correctional Services (2009) Annual Report 2008/9. Pretoria: Department of Correctional
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first, the development of internal systems and management procedures, and second, goals and
objectives derived from the White Paper.”* In addition, since 2002 the DCS has become
increasingly inwardly-focused in its managerial style, a tendency reflected in the growing
number of projects and targets relating to building internal information systems, developing
procedures and solving problems within the management of the Department (e.g. addressing

audit qualifications).

In overview, the post-1994 history of reform in the prison system can be divided into two
periods — the period from 1994 roughly to 2004, and the period from 2004 onwards. While
the first period has been described to some extent in the literature, the challenges in reform
after 2004, especially since the adoption of the White Paper and the coming into force of the

Correctional Services Act, have not been analysed and described in a comprehensive manner.

The post-1994 prison system can be characterised by two substantial crises. The first was
occasioned by the new demands placed on the prison system, initially by the Interim
Constitution® and later the final Constitution.”® Both of these articulated detailed rights for
arrested and detained persons, including prisoners, rights which were derived from the right
to dignity. This de-legitimised the system inherited from the apartheid government and
necessitated that the prison system be reformed in alignment with the Constitution. The
second crisis emerged particularly after 1996 and saw the collapse of discipline and order in
the DCS. It will be argued that the two crises presented opportunities for reform; however,
utilising crisis for successful reform depends on a number of variable organisational
characteristics. Furthermore, the Constitution places particular demands on the prison system
in respect of upholding prisoners’ rights and adherence to the principles of good governance.
The relationship between human rights and good governance is therefore key to the analysis

to be presented.

This study will argue that a combination of factors (poor responses to the political
environment, poor governance, ineffective leadership and management, legal uncertainty,

policy vagueness, and poor oversight) undermined the process of prison reform. The opposite

** Department of Correctional Services (2008) Strategic Plan 2009/10-2013/14. Pretoria: Department of
Correctional Services.

#Act 200 of 1993.
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will also be demonstrated, namely that when certain problems were addressed, it was possible

to make progress in reforming the South African prison system.

3. Research question

After 1994 there was a legitimate expectation that the Interim and final Constitutions,
providing for a bill of rights and regulating how the state may or may not exercise its power,
would provide the basis for reform of the prison system. The expectation that the Constitution
would spark as well as guide reform was not limited to the prison system but held by broader
society, too. Klare, with reference to the South African Constitution, refers to “transformative

constitutionalism” as:

a long-term project of constitutional enactment, interpretation, and enforcement
committed (not in isolation, of course, but in a historical context of conducive political
developments) to transforming a country's political and social institutions and power
relationships in a democratic, participatory, and egalitarian direction. Transformative
constitutionalism connotes an enterprise of inducing large-scale social change through

nonviolent political processes grounded in law.”’

The transformative character of the South African Constitution was also recognised by

former Chief Justice Pius Langa, citing from the epilogue of the Interim Constitution:

This Constitution provides a historic bridge between the past of a deeply divided
society characterised by strife, conflict, untold suffering and injustice, and a future
founded on the recognition of human rights, democracy and peaceful co-existence and
development opportunities for all South Africans, irrespective of colour, race, class,
belief or sex. The pursuit of national unity, the well-being of all South African citizens
and peace require reconciliation between the people of South Africa and the

reconstruction of society.*®

The Preamble to the 1996 Constitution encapsulates the transformative purpose of the South

African constitutionalism into four distinct aims, namely to:

7 Klare, K. (1998) Legal Culture and Transformative Constitutionalism. South African Journal on Human
Rights, Vol. 14, p. 150.
28 Langa, P. (2006) Transformative constitutionalism, Stellenbosch Law Review, Vol 17, No. 3, p. 352.
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Heal the divisions of the past and establish a society based on democratic values, social

justice and fundamental human rights;

Lay the foundations for a democratic and open society in which government is based on

the will of the people and every citizen is equally protected by law;
Improve the quality of life of all citizens and free the potential of each person; and

Build a united and democratic South Africa able to take its rightful place as a sovereign

state in the family of nations.”

The Constitution is therefore written firmly with a view to the future, but, in the light of the
country’s past, recognises that achieving these aims is a transformative process. The “ism” of

constitutionalism in South Africa is thus defined by the four cited aims above.

Turning to the transformation of the prison system, constitutional obligations in respect of
good governance in the prison system and of prisoners’ rights, and their inextricable nexus,
are the central foci of constitutionalism for the purposes of the analysis. Reflecting on the

post-1994 period of prison reform in South Africa, the research question of this thesis is:

Did constitutionalism provide a transformative basis for advancing good governance
and compliance with human rights standards in the post-1994 prison system in South

Africa?

4. Aims of the study

As noted above, after 1994 there was a legitimate expectation that a democratic South Africa
would see the relatively easy emergence of a new prison system that was the antithesis of the
apartheid-era prison system. This did not happen, and the DCS was beset by a number of
persistent problems that prevented the emergence of a prison system fully compatible with a
constitutional democracy. The aim of the study is consequently to provide an analysis of
prison reform and its failures after 1994 in order to assess the impact of constitutionalism on

the prison system.

Prisons compatible with a constitutional democracy are understood to meet four basic

2 preamble, Constitution of the Republic of South Africa, 108 of 1996.
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requirements: there must be an underlying philosophical framework based on knowledge and
Constitutional standards; the rights of prisoners must be upheld and the necessary preventive
and reactive measures must be in place to achieve this; the prison system must be transparent,
and the managers and officials working in the prison system must be accountable to effective
oversight.’® Reform, for the purposes of this thesis, refers to the processes embarked upon to

meet the above four requirements.

The literature cited above has documented various ways in which the South African prison
system has not lived up to these requirements. At a systemic level this requires further
enquiry, enquiry which the present study will make according to a number of defined
dimensions that are regarded as the key arenas of reform. In respect of each of the arenas of
reform, a four-pronged analysis, supported by comparative methodologies where appropriate,
will be undertaken. First, a careful analysis will be conducted of the nature, scope and causes
of the problems that have undermined transformation. Second, an analysis will be provided of
the steps taken, or not taken, by the state and the DCS in particular to address the problems;
the reasons why these steps were taken or not will also be examined. Third, the efficacy of
these state responses will be described and analysed in order to extract the lessons that were
learnt. Fourth, recommendations for improvement and/or strengthened reform will be

developed.

Based on the extant literature, four themes are identified as key arenas of reform. First, it is
necessary to understand the crises in the prison system as they unfolded during the period
1994 to 2004. Even though this may now be regarded as having only historical importance
(given that new reform efforts have subsequently been implemented), documenting and
analysing the dimensions of the crises enables significant lessons to be distilled, both about

the successes as well as the failures.

The second arena of reform is the extent to which the principles of good governance were
promoted, established and complied with in the DCS. Immediately after 1994 the DCS
underwent an extremely difficult period characterised by wide-spread and high-level

corruption and violence amongst its staff corps. The role of organised labour in this regard

3% Muntingh, L. (2008) Prisons in South Africa's Constitutional Democracy. Johannesburg: Centre for the Study

of Violence and Reconciliation.
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stands out, and there is good reason to conclude that, at least in certain geographical areas,
the state lost control of the DCS as it was captured by groups from within organised labour.
While corruption was not unique to DCS, the scope and scale of the problem was of such a
nature that the DCS remains the only Department where a judicial commission of inquiry was
established to investigate corruption. Apart from Department-specific steps to address
corruption and promote good governance, broader state-wide steps were also implemented by
government through improved legislation to combat corruption, the development of
minimum anti-corruption capacity requirements applicable to all Departments, numerous
measures to improve financial management, and the establishment of an anti-corruption
hotline by the Public Service Commission (PSC). In addition, the DCS entered into a multi-
year agreement with the Special Investigations Unit (SIU) to investigate corruption and
developed its own internal capacity to address corruption and disciplinary-code enforcement.
Effective leadership during reform is generally accepted as a critical component of success.
In analysing the state of governance in the DCS, it is therefore necessary to assess the role of
the senior leadership. A closer analysis is also required of management processes aimed at
facilitating reform. In this regard, special attention is paid to the alignment of resources to the
strategic objectives articulated in the 2004 White Paper and the obligations under the
Correctional Services Act. Of particular importance are human resource management; the
role of knowledge in decision-making; performance management; the nature of policy
development; enforcing discipline; and the involvement of the private sector in the
Department. A comprehensive analysis is therefore necessary to assess the Department’s
overall attempts at promoting good governance and regaining control of its staff and

subordinate structures.

The third arena of reform assesses the situation in respect of human rights. It is fundamental
to this enquiry that, from a human rights perspective, the prison system must be compatible
with Constitutional requirements and standards in subordinate legislation. Included in this
framework is international human rights law, specifically the human rights instruments that
South Africa has ratified. Compliance with human rights standards is central to assessing the
state of prison reform, because the denial of rights under the apartheid regime, especially the
rights to dignity and equality, characterised that prison system. Giving full expression to
enumerated rights in the Constitution and prescripts in the Correctional Services Act (111 of
1998) is therefore a central requirement of a reformed prison system. In this regard,

conditions of detention consonant with human dignity, the right to life, and the right to bodily
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and psychological integrity are important. Furthermore, the rights and treatment of particular
categories of prisoners form part of the enquiry, with specific reference to sentenced and

unsentenced prisoners as well as imprisoned women and children.

The fourth arena of reform concerns the responses from external stakeholders and
interactions of the prison system with the broader political environment. More specifically,
the focus is placed on the responsiveness of the DCS to external influences and its dedicated
oversight structures. In this regard it is important to reflect on the history of the Correctional
Services portfolio within the Government of National Unity (GNU) (1994-1999)*" as this
appears to have been a critically important period in the history of prison reform in South
Africa. Moreover, in successive governments since 1994 the role of the prison system in a
broader crime-reduction strategy seems to have been poorly defined, and the 2004 White
Paper’s emphasis on rehabilitation still remains at odds with successive ANC governments’
“law and order” approach and “tough on crime” rhetoric. Key to this enquiry is the envisaged
role or roles of the prison system in a constitutional democracy and the question of whether

or not the existence of such a vision has facilitated reform in the prison system itself.

Prison reform was also influenced by civil society organisations that were concerned about
the lack of progress being made in establishing a reformed prison system and which
consequently intervened, or attempted to intervene, especially where it concerned prisoners’
rights. While civil society organisations were attempting to advance rights-based prison
reform, organised labour in the DCS, especially between 1996 and 2001, followed a different
agenda that was in many ways destructive. In post-1994 South Africa the media has become a
formidable force on the political landscape, and the prison system and its failures featured
regularly in this regard. In 2000 the Judicial Inspectorate for Prisons (later renamed the
Judicial Inspectorate for Correctional Services) was established as the dedicated oversight
structure to monitor the treatment of prisoners and to report on dishonest and corrupt
practices. Its role in advancing prison reform requires a critical assessment. The
Parliamentary Portfolio Committee on Correctional Services emerged from a hiatus after

2004 and took on a more forceful role in holding the DCS accountable; its influence on

*! The GNU was the result of a negotiated settlement reflected in the Interim Constitution that would give each
political party with more than 5% of the votes in the 1994 election representation in Cabinet (s 88(2) Interim

Constitution Act 200 of 1993).
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prison reform since 1994 therefore also requires closer analysis.

Prison systems, in order to function within the bounds of accepted human rights and
governance standards, require effective oversight. While both human rights and governance
are areas of specialisation, they are inextricably linked. On both these fronts the DCS has a
chequered history, with qualified audits for ten consecutive years by 2010/11 and numerous
human rights violations reported to the Judicial Inspectorate for Correctional Services.
Formal oversight over the DCS since 1994 has been of varying quality, and there is little
doubt that, negatively or positively, this has had a profound impact on how progress towards

transformation has been made.

5. Methodology

The point of departure of this study is that South Africa is a society in transition towards
compliance with the values and prescripts of the Constitution. With reference to prison
reform, the nexus between governance and human rights is central to the analysis. At the
theoretical level, it will be argued that the state must play a leading role in this process, but
the extent to which the state has been able to achieve this requires critical examination.
Furthermore, it will be argued that the state can and should be held accountable for the steps
it takes or fails to take in transforming South African society and, more specifically, the
institutions of the state itself. As much as the state should take a leading role in the process of
transformation it is not the sole actor, and successful transformation depends on an inclusive
dialogue between stakeholders regulated by Constitutional and legal requirements. It is
therefore assumed that the South African Constitution and subordinate legislation provides an
adequate framework for the transformation of society and, more particularly, the prison
system. However, while the rule of law and a market economy are well-established, this did

not result in the full realisation of democratic rights, and especially not in the prison system.

Beneath the high-level view of South African society layers, there are, then, layers where
democratic values and practices are contested by different stakeholders. Specifically in the
case of substantive reform of the prison system, there seem to be fissures between different
institutions of state about penal policy and the purpose of the prison system in an overall

strategy to reduce crime. While the 2004 White Paper on Corrections argues for the
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rehabilitation model, founded on the belief that imprisonment must serve a useful purpose,
the sentencing regime that has emerged especially since 1997 stands in sharp contrast to this
model. The harshness of the South African sentencing regime is testimony to the fact that it
was politicians who recaptured penal policy from the judiciary and other professionals32 and
used it in an attempt to appease an electorate that increasingly doubted their ability to deal
with the high violent crime rate. Questions about penal policy and its underlying theory

therefore remain and warrant further analysis.

This thesis will review reform in the South African prison system by analysing past events in
order to gain a better understanding of the challenges and achievements of the past 17 years
and thereby extract lessons learnt and develop recommendations. The analysis will be
undertaken from a socio-legal perspective and supported by concepts from a public service

management perspective as well as, where appropriate, research from other jurisdictions.

Although new information continues to emerge, the formal cut-off date for the purposes of

the description and analysis is 31 December 2011.

The thesis relies exclusively on the available literature, and a deliberate decision was taken
not to engage in interviews with individuals who may have been influential in prison reform
in South Africa. This decision was motivated by the fact that, since 2003, the author has been
an active actor in the theatre of prison reform in South Africa by way of the Civil Society
Prison Reform Initiative at the Community Law Centre (University of the Western Cape).
Given this role, it was concluded that it would have created more problems than solutions to
embark on a process of interviewing individuals who may have been influential in prison
reform since 1994. The concern was that interviewees, especially those from government,
would have been tempted to reconstruct events in a sanitised light, a temptation that was
judged all the more likely given that the events described in this thesis frequently reflect
negatively on the government. To counter this risk, the decision was taken to rely on the

available literature instead.

32 Garland, D. (2003) Penal modernism and postmodernism. In T. Blomberg & S. Cohen, Punishment and
Social Control (2 ed), New York: Aldine De Gruyter, pp. 45-74.
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5.1 Limitations

The thesis provides a broad overview of the history of prison reform from 1994 to the end of
2011; in addition, it reflects briefly on the period 1990-1994 in order to contextualise the
transition to democratic rule. Covering a period more than 20 in length years yields an
abundance of rich and detailed historical facts, but the risk is that the analysis itself might get
lost amidst it all. To retain focus and sustain a meaningful analysis, a limited number of
thematic issues were selected as a basis for structuring this thesis, which is therefore not a
historical account of prison reform but rather an analysis that uses representative historical

data as far as possible.

Since the thesis uses data from the available literature, it is constrained by what is available in
the public domain. Prisons are notoriously opaque institutions, and this was even more so the
case prior to 1990. The daily minutiae of prison life across South Africa’s 240 prisons are not
recorded and made accessible to public scrutiny. Very often information becomes available
only when something has gone wrong and it develops into a scandal. Official reports, such as
Departmental Annual Reports, invariably present a sanitised version of events; nonetheless,
they remain the official document and must be treated as such. It is for the researcher to
analyse them carefully, to make comparisons and seek inconsistencies. In this thesis the
proceedings of the Portfolio Committee on Correctional Services are a valuable source of
information; the records were obtained from the Parliamentary Monitoring Group (PMQG), a
non-governmental organisation that documents the proceedings for public benefit. Although
the PMG reports are not official minutes, they are widely accepted as reliable accounts of the

committee meetings.

5.2 Nomenclature

. . . 33
In 2008 the Correctional Services Act was amended and its nomenclature changed.”” For
example, the term “prisoner” was replaced by “inmate”, a “prison” became a “correctional
centre” and a “sentenced prisoner” became an “offender”. For the sake of consistency and

clarity, the terms “prisoner” and “prison” is used throughout this thesis unless there is a

33 Correctional Services Amendment Act 25 of 2008.
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citation from a DCS publication employing the new terms. Furthermore, the Constitution, the

international instruments and, generally, the academic literature use the term “prisoner”.

6. Chapter outline

Including the present chapter, the thesis consists of seven chapters. Chapter 2 introduces the
theoretical framework and key concepts to be used in the thesis. Key concepts are reform,
crisis, legitimacy and the nature of effective policy development. The chapter also outlines
the requirements of a prison system in a constitutional democracy with reference to the South
African Constitution. It is argued that such a prison system must have an underlying
philosophy that is knowledge-based; there should be full recognition in law and practice of
prisoners’ rights; the prison system should function in a transparent manner; and the officials
working in the prison system and its leadership must be accountable. These four requirements

are the anchor points of the thesis.

Chapter 3 describes the crises as they unfolded in the DCS between 1994 and 2004, but the
account is preceded by a discussion on governance and human rights in order to contextualize
the crises. The chapter also provides a description of the prison system inherited from the
apartheid government in 1994 and argues that the non-responsive nature of the DCS
management prior to 1994 was at least in part responsible for later problems. The chapter
offers a detailed description of the crises that pays particular attention to poor strategy and
policy development, leadership instability, violence and intimidation, and corruption and
maladministration. The argument is that crisis afforded opportunities for reform but these
were not seized owing to poor leadership, a lack of vision and a loss of control over the

Department.

The next chapter deals with the Department’s response to the crises. It is argued that although
the Jali Commission (and other investigations) uncovered both corruption and human rights
violations, a decision was made to focus on addressing corruption alone. This was done in an
effort to regain control of the Department and it entailed: redefining the employer-employee
relationship; developing internal capacity to investigate corruption and enforce a revised
disciplinary code; the involvement of external agencies to assist the DCS; and the
development of a new policy framework (the 2004 White Paper). It is concluded that a

number advances, if modest, have been made in addressing corruption and maladministration.
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Furthermore, it is argued that the Head Office has regained some control over the Department
but that the matter has not yet been completely resolved. Against the background of efforts to
regain control and address corruption in the Department, there have also been a number of
notable setbacks after 2004 that tainted the efforts and integrity of the Department and its
leadership. The chapter establishes that, through concerted, focused and sustained efforts,
advances were nevertheless made towards meeting the good-governance requirements

articulated in the Constitution.

Chapter 5 assesses the human rights situation in South Africa’s prisons; here, the implications
of the strategic choice to focus on corruption (as described in Chapter 4) become evident. The
chapter analyses the state of human rights across several thematic areas: overcrowding;
deaths in custody; assaults and torture; the use of mechanical restraints, force and solitary
confinement; super-maximum prisons; sexual violence; parole; children, women and
unsentenced prisoners. Across all of these themes it was found that there remain substantial
areas of non-compliance with the Constitution and the standards set out in the Correctional
Services Act (111 of 1998). While the Department has made advances in addressing
corruption and maladministration by implementing a range of remedial measures, the same
was not done in respect of concerns about prisoners’ rights. Whereas a clearer understanding
of constitutional obligations with reference to good governance developed in DCS after 2001,

the same cannot be said of human rights standards.

Chapter 6 assesses the role of external stakeholders and events on prison reform. In this
regard the role of national government is analysed with reference to policy development and
the priorities set by government in the period 1994 to 2000 in relation to crime, poverty and
affirmative action. This created a particular milieu for the Department at the time and had an
important effect on prison reform or, rather, the lack thereof. Civil society’s influence is also
assessed. After initial activity between 1994 and 1996, its involvement became minimal until
a resurrection took place in 2003. Civil society re-emerged as a critical stakeholder,
especially through its relationship with the Portfolio Committee on Correctional Services,
which experienced a similar pattern of hiatus followed by re-emergence. The Portfolio
Committee reasserted its authority over the DCS, and a number of gains were made thanks to

more effective Parliamentary oversight.

The last chapter presents an overview of the main conclusions of the thesis. It proceeds to

synthesise them into a range of thematic issues that are related to: the importance of having a
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constitutional imagination in prison reform; building consensus on what reform means and
the agenda for reform; and the centrality of transparency in reform processes. The ideal of
rehabilitation, set forth in the 2004 White Paper, is critically assessed and its appropriateness
as guide to prison reform for the next 15 years is put into question. The chapter concludes by
discussing several lessons that can be learnt from South Africa’s history of prison reform,

lessons which may well be applicable in jurisdictions elsewhere in the world.
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Chapter 2 - Key concepts and theoretical
perspectives on prison and institutional
reform

1 Introduction

This chapter presents key concepts for the analysis. It reviews the domestic and international
theoretical literature on prison and institutional reform and, as such, lays the analytical
framework for the chapters to follow. The aim is not to present one all-encompassing theory,
but rather to highlight and take note of theoretical constructs in understanding prison reform
in the analysis covering the period 1994 to 2011, a period of 17 years. Efforts at prison
reform in South Africa commenced prior to 1994, and the 2 February 1990 announcements
by then President de Klerk' are accepted as the starting-point for the commencement of
fundamental reforms. On 27 April 1994 South Africa held its first democratic elections and
the Interim Constitution® came into force on that date. The Interim Constitution afforded
prisoners extensive rights’and would place substantially different demands on the prison

system.

Key concepts to be explored in this chapter are: the nature of reform; crisis as a catalyst for
reform; legitimacy, and the principles for effective policy development. These concepts are
used to investigate the process of prison reform after 1994 in the newly established
constitutional democracy. Given the demands of a new constitutional order after 1994, this
chapter (in section 3) explores the requirements of the prison system in a constitutional
democracy, focusing on four broad requirements. First, there should be an underlying
philosophy; second, there should be legal and practical recognition of prisoners’ rights; third,

the prison system and its officials must be accountable; and fourth, the prison system should

" On 2 February 1990 President De Klerk announced wide reforms to bring apartheid to an end and enable
reforms towards democracy. This included the unbanning of opposition organisations such as the ANC and the
release of political prisoners and a moratorium on executions.

? Act 200 of 1993.

*s 11 and s 25 of Act 200 of 1993.
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function in a transparent manner. These four requirements shape the remainder of the thesis

and are thus the cornerstones of its analysis.

2 Key concepts

2.1 Reform

In technical terms “reform” can be defined as the “intended fundamental change of the policy
and/or administration of a policy sector”.* The policy sector analysed here is the South
African prison system and the efforts undertaken by the state to align the prison system with
the Interim and 1996 Constitutions.” Reform efforts in the prison system are therefore
regarded as particular actions undertaken by the state and its stakeholders to change the
prison system, actions necessitated by the large-scale socio-political changes taking place in
South Africa from 1994 onwards. The scope of reform therefore includes, but is not limited
to, policies, strategic direction, the legislative framework (including subordinate legislation),
organisational structure, human resources, financial management, and day-to-day operations.

Reforms of large organisations, in particular prison systems, may encounter numerous
obstacles such as budgetary constraints, goals set by outsiders to the sector (e.g. Parliament or
civil society), the sector’s dominant paradigm (which includes values dictating goals and
practices for dealing with problems or avoiding them), internal resistance in the form of civil
servants’ reluctance to implement reforms,’ and lack of political will.” Once reform processes
are deemed necessary, policy-makers may experience further constraints. Resodihardjo

indentifies three such categories: individual, organisational and political constraints.®

Because the existing policy creates benefits (e.g. financial or status benefits) for a number of
individuals, they will attempt to keep the status quo intact. For example, the proposed

demilitarisation of DCS was met with caution and suspicion, if not overt resistance, in the

* Resodihardjo, S.L. (2009) Crisis and change in the British and Dutch prison service — understanding crisis-
reform processes, Surrey: Ashgate, p. 1.

> Act 200 of 1993, Act 108 of 1996.

6 Resodihardjo, S.L. (2009), p. 1.

7 Coyle, A. (2002) Managing prisons in a time of change. London: International Centre for Prison Studies, p.
24,

¥ Resodihardjo, S.L. (2009), pp. 8-11.
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1994 White Paper.9 The DCS responded to the call for demilitarisation by stating it would
investigate the proposal yet simultaneously extolling the virtues of military structure and
citing its perceived attractiveness for new recruits. The simple reason for this was that the

existing staff corps benefited materially and otherwise from the existing dispensation.

Organisational constraints are “routines, standard operating procedures and decision-making
rules that characterise the policy sector”.'® According to Resodihardjo, decision-making rules
in particular can present significant constraints in that any reform proposal has to go through
a number of “veto points”, and the more of these points there are, the more opportunities arise
for the proposal to be amended, diluted or stopped.'' Equally important as constraints are the
norms, values and ideas characterising the organisation — its paradigm. The latter sets the
parameters of what is acceptable or not when solving problems. Introducing ideas that fall
outside the paradigm may be extremely difficult, if not at times impossible, to do. As such,
the 1994 proposal to demilitarise the DCS not only mobilised individual constraints but fell

beyond the pale of what the dominant paradigm considered acceptable.

Political constraints are created by the policy sector’s political masters and by way of the
particular goals that they set, the budgets they secure and the legacies they bequeath to their
successors. A new minister is constrained by the budget he inherits from his predecessor as
well as by large-scale pre-existing commitments such as long-term capital expenditure
programmes. For example, the contracts for the two private prisons in South Africa
(operational since 2000 and 2001 respectively '*) were signed by then Minister of
Correctional Services, Sipho Mzimela (IFP), in 1997" and thereafter placed a significant
financial burden on the DCS, one it will have to shoulder for the full contract period of 25
years.'* A further point made by Resodihardjo is that individual, organisational and political

constraints do not operate in isolation from each other but are interlinked. It is also the case

? Department of Correctional Services (1994) White Paper on the policy of the Department of Correctional
Services in the new South Africa, Department of Correctional Services: Pretoria, p. 22.

1% Resodihardjo, S.L. (2009), p. 9.

! Resodihardjo, S.L. (2009), p. 9.

'2 The one prison is situated in Bloemfontein (Mangaung) and the other in Makhado (Kutama Sinthumule).

" Department of Correctional Services (1998) Annual Report 1997, Pretoria: Department of Correctional
Services, Chapter 6.

' The budgetary provision for the 2011/12 financial year for the two privately operated prisons is R808.8
million (US$133.5 million) or 4.8% of the total budget (National Treasury (2011) 2011 Estimates of National

Expenditure Vote 21 Correctional Services. Pretoria, p. 24).
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that certain interests groups may draw attention to particular constraints, such as limited

financial resources, in order to protect individual interests and preserve the existing order.

These and other challenges and constraints are explored in detail in later chapters and do not
constitute an exhaustive list. Moreover, the situation in post-1994 South Africa was, and
remains, in many ways unique compared to other jurisdictions. A transparently negotiated
transition to democracy underpinned by a liberal constitution paying particular attention to

prisoners’ rights is indeed not a common occurrence.

Prison reform is further challenged by the very nature of the prison as an institution. Prison
systems are regarded as static and hierarchical organisations.'” They are static because their
goals and objectives are “clear and unchanging”, and they are hierarchical as their lines of
communication are vertical and accompanied by an expectation that junior officials will
simply implement the orders handed down by seniors.'® The reasons for this are twofold:
prisoners must not escape, and there must be order. These two imperatives require that staff
and prisoners alike know “their place in the hierarchy and obey operational instructions
without question™.'” This was particularly the case in South Africa, where the DCS remained
a militarised organisation until 31 March 1996."® The demilitarisation of the DCS on 1 April
1996 gave birth to a new set of reform challenges, to be discussed in subsequent chapters. It
should be added that a static, hierarchical structure is acceptable and tolerable when the
organisation is stable and not under pressure.'” This, however, was not the situation in South
Africa in the mid-1990s. Not only was civil society under pressure to reform, but the state
and its institutions were under a constitutional obligation to adapt themselves urgently to a

democratic and non-racial order.

As noted above, reform is intentional and not accidental, nor is it merely the destruction of
the existing order. It therefore follows that when assessing reform, it is important to enquire
how this intention came about. Reform processes commence for a number of reasons,

according to Resodihardjo.”® First, political leaders and senior civil servants may introduce

'3 Coyle, A. (2002), p. 11.

16 Coyle, A. (2002), p. 11.

7 Coyle, A. (2002), p. 11.

'8 Department of Correctional Services (1997) Annual Report of the Department of Correctional Services 1996.
Pretoria: DCS, p. 1.

¥ Coyle, A. (2002), p. 12.

2% Resodihardjo, S.L. (2009), p. 1.
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reform. Second, “reform is stumbled upon” through a process of small incremental changes
that individually may not deviate substantially from current policies but which cumulatively
amount to “drastic change that surprise policy-makers”. Third, the incremental process of
policy-making is disrupted as a result of a crisis and this presents an opportunity for reform.
The history of prison reform in South Africa from 1994 onwards falls primarily in this third

category, and the concept of reform through crisis is explored in the next section.

2.2 Crisis

The concept of crisis is central to this thesis, as prison reform in South Africa after 1994 was
indeed shaped by two major crises. In its briefest form, an institution is in crisis when nothing
anchors the future.?' The first was the new constitutional order (initially the 1993 Interim
Constitution and later the 1996 Constitution) which presented the prison system with an
entirely new environment, a new set of demands, and fundamentally different operational
requirements. In effect it delegitimized the existing order and required the reinvention of the
prison system. The second crisis was the collapse of discipline and order in the DCS, which
culminated in the appointment of a judicial commission of inquiry (the Jali Commission) into
corruption, maladministration and rights violations in the DCS. Chapter 3 will explore these
two crises in more detail: the central issue is the manner in which the state in general, and the

DCS management in particular, responded to them.

For the purposes of this thesis, crisis refers to an “institutional crisis”. Such a crisis occurs
when the institutional structure of a policy sector “experiences a relatively strong decline in

(followed by unusually low levels of) legitimacy”.?

In a review of the extant literature on the crisis-reform thesis, Resodihardjo identified a
number of common conclusions. > During a crisis the policies, paradigm, goals and
functioning of a policy sector are severely criticised, such that the crisis poses a “severe threat
to the core values of a social system” requiring stakeholders to make quick decisions.

According to the crisis-reform thesis, a crisis has two important results. First, policy-makers

2! Boin, A. and T’Hart, P. (2000) Institutional crises and reforms in policy sectors. In Wagenaar, H. (ed)
Government institutions — effects, changes and normative foundations. Dordrecht: Kluwer Academic Publishers,
p- 12.

2 Boin, A. and T’Hart, P. (2000), p. 13.

2 Resodihardjo, S.L. (2009), p. 2.
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are under extreme pressure to find a solution to end the crisis. The media, civil society and
Members of Parliament will critically question the functioning of the policy sector and
demand better performance, and question the policy sector’s regulatory framework and
operations procedures. The second result is that the critical examination of the existing
paradigm, policies, goals and functioning leads to diminished support for them and thus the
constraints imposed by them are eroded. As these constraints are eroded, it becomes easier
for stakeholders to push for more substantial and broad-ranging reform and introduce new
policies, goals and modes of functioning. Due to the crisis and the diminished constraints
imposed by existing policies, “policy-makers looking to end the crisis will have more leeway
to suggest measures that were hitherto unacceptable or even unheard of”.>* Therefore, within
the context of a crisis, policy-makers are not only under pressure to find a solution to end the
crisis soon because it threatens core social values, but they also have more freedom to

propose alternative solutions. A crisis is therefore an opportunity for reform.

A crisis should, however, be distinguished from general problems that any policy sector
institutions may experience from time to time. For example, the poor service that one may
receive at the municipal office during an attempt to rectify an accounting error does not mean
that municipal services teeter on the brink of total collapse, even if such service is a common
experience. An institutional crisis threatens core social values because of the extremely low
levels of legitimacy experienced by the particular policy sector. When, for example, a prison
system fails to implement the sentences imposed by the courts due to high numbers of
escapes facilitated by corrupt officials, the crisis questions the general understanding that it is
the responsibility of the prison system to detain those individuals society wishes to punish or
who pose a particular risk. It therefore questions a key component in generally accepted and
value-based notions of justice, punishment and the rule of law. As will be demonstrated in

Chapter 3, the South African prison system faced precisely such an institutional crisis.

How a policy sector responds to a problem stems from the inherent tension between
preservation (preserving existing values, traditional ways and adhering to institutional rules)
and responsiveness (the ability to absorb new developments and adapt).” Ideally there should

be healthy and constructive tension between preservation and responsiveness, but an over-

* Resodihardjo, S.L. (2009), p. 2.
2 Boin, A. and T’Hart, P. (2000), p. 14.
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emphasis on preservation leads to institutional rigidity whereas an overly responsive policy

sector

may see responsiveness win out over integrity — a proclivity for change is no longer
balanced by conservatism. Taken to an extreme, this results in an under-
institutionalised sector, characterised by unstable coalitions, constant ad hocery, and
lack of professional self-confidence by officials working in the sector. Everything
flows, controversies abound, and there is not even a minimal set of shared beliefs
guiding the policy agenda and problem-solving strategies. Trial and error becomes the
order of the day; policy-making is exclusively reactive, and driven by incidents,
mistakes and scandal. Consequently, overly responsive policy sectors are constantly in
the grip of conflicts over their raison d’étre, and are characterised by a sense of

insecurity and value trade-offs.*

A policy sector response to a crisis may also be influenced by endemic factors resulting in the
further erosion of legitimacy. Boin and T Hart distinguish three such endemic factors: crisis
by ignorance, crisis by rigidity, and crisis by failed intervention.”” Depending on the level of
institutionalisation in a policy sector, different responses may emerge. In a policy sector,
“there can be a more or less detailed and historically rooted organisation of policymaking and
a more or less encompassing policy paradigm”.”® When the main organisational practices and
policy orientations have been in place for a long time, the institutional structure is
established, taken for granted and seldom reviewed; this is characteristic of a high level of
institutionalisation.” In short, it is known what the sector does, how this is done and why it is
done in that way. On the other hand, if a sector displays significant levels of uncertainty and
doubt about the nature of desirable policies and mixes of policy instruments, this indicates

low levels of institutionalisation.*® There is consequently constant discussion about what the

sector does, ad hoc decision-making and fragmented analytical processes.”!

2% Boin, A. and T’Hart, P. (2000), p. 15.
" Boin, A. and T’Hart, P. (2000), p. 14.
% Boin, A. and T’Hart, P. (2000), p. 14.
% Boin, A. and T’Hart, P. (2000), p. 14.
*® Boin, A. and T’Hart, P. (2000), p. 14.
*'Boin, A. and T’Hart, P. (2000), pp. 14.
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Crisis by ignorance may result when highly institutionalised sectors continue to look inward
rather than outward for solutions; it has been termed “cognitive arrogance — a hermetic,
chronically overoptimistic self-image that shuts out discrepant information”.*” In sectors
where institutionalisation is low, information cannot be assimilated in a useful manner as
there is no agreed-upon interpretive framework to make sense of the large volume of
information.* Crisis by rigidity occurs in highly institutionalised sectors when changes in the
environment are noted but little is done — the too-little-too-late phenomenon.** In sectors with
low levels of institutionalisation, the capacity to implement and consolidate reforms is absent
and the sector experiences coordination problems, “zig-zag policies and inter-organisational

friction”.* Crisis by failed intervention can take on two forms: “applying the wrong solution

to the problems, or applying solutions to the wrong problems”.*

Because a crisis questions the fundamentals of a policy sector, crisis management should be
seen as “governance at the cross roads” and a policy sector can respond in essentially two
ways.?’ The first is to take the sector back to a pre-crisis situation by restoring order or
bringing back normalcy; the second is to renew and redesign the institution. Neither approach
guarantees success. A failed conservative approach will result in a long period of stagnation,
whereas a failed reformist approach leaves the sector “in limbo between a past that has been
abolished and controversial designs for the future”.*® To be successful, the reformist approach
requires de-institutionalisation followed by re-institutionalisation, but this must be done with
great speed if “perverse consequences are to be avoided in the future”.>* Moreover, the

consensus necessary to acknowledge and support the need for reform rarely lasts longer than

the crisis.*

32 Boin, A. and T’Hart, P. (2000), p. 17, citing Kouzmin, A. and Jarman, A. (1989) “Crisis decision making —
towards a contingent decision path perspective’. In Rosenthal, U., Charles, M.T. and ‘T Hart, P. (eds) Coping
with crises: The management of disasters, riots and terrorvism. Springfield: Charles C. Thomas, pp. 397-435.
* Boin, A. and T’Hart, P. (2000), p. 17.

* Boin, A. and T’Hart, P. (2000), p. 18.

* Boin, A. and T’Hart, P. (2000), p. 18.

*® Boin, A. and T’Hart, P. (2000), p. 18.

37 Boin, A. and T’Hart, P. (2000), p. 21.

*¥ Boin, A. and T’Hart, P. (2000), p. 21.

¥ Boin, A. and T’Hart, P. (2000), p. 27.

42 Boin, A. and T’Hart, P. (2000), p. 27.
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With regard to the South African prison system, some initial comments can be made before
they are elaborated upon in later chapters. It can be surmised that in 1994 the DCS was highly
institutionalised, with fixed procedures, values, structures and so forth, but in the space of
two years the pendulum swung in the opposite position. This was the result not so much of
demilitarisation (in 1996) per se but the failure to re-institutionalise immediately. It can also
be concluded that the DCS was initially a “preserving” or conservative institution but that this
changed shortly after 1994 when it became overly responsive; the upshot was a myriad of
chaotic endeavours, poor decisions and a reactionary approach to the ensuing scandals (see
Chapters 3 and 4). The situation was not helped by the endemic factors present in the
Department with reference to how, and if, decisions were based on knowledge; the ability to
establish and sustain reform efforts, and the foci of the Department’s reform efforts. The DCS

simultaneously experienced crisis by rigidity, ignorance and failed interventions.

2.3 Legitimacy

Fundamental to the transformation of South African society post-1994 is the question of
legitimacy and specifically the legitimacy of the state. The state enjoys legitimacy by being
accountable to the people that elected it: they are the “constant and rightful monitors of the

state”.*

' Legitimacy is also a dynamic process of public discussions and the assessing of
alternative policies and actions in a self-reinforcing relationship where authority is vested in
the state to mobilise collective power.42 However, without elections electing new leaders or
affirming existing leaders and their policies, there can be no new alternatives.”* The 1994 and
subsequent elections therefore vested legitimate power in the hands of a state clearly
mandated to create and advance a constitutional democracy. However, elections alone do not
make democracies, and as Picard notes, by May 1994 the public service faced a credibility

problem because “the black majority quite understandably had come to regard public

administration as something to be avoided, outwitted and, on occasion, sabotaged”.44

! Ghani, A. and Lockhart, C. (2009) Fixing failed states — a framework for rebuilding a fractured world.
Oxford: Oxford University Press, p. 117.

*2 Ghani, A. and Lockhart, C. (2009), p. 117.

43 Ghani, A. and Lockhart, C. (2009), p. 117.

* Picard, L.A. (2005) The state of the state — institutional transformation, capacity and political change in
South Africa. Johannesburg: P&DM Wits University Press, p. 93.
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The first dimension of legitimacy is therefore the external legitimacy of the prison system as
a whole. For example, prison systems during Africa’s colonial period were not only
exceptionally inhumane and cruel but primarily arranged for the purposes of forced labour for
commercial gain and the entrenchment of racial segregation.45 These prison systems were
imposed on populations without their support or approval, rendering them wholly
illegitimate. It can thus be concluded that at the macro-level a prison system needs to have a
clearly defined mandate that enjoys general support and aims which accord with generally
accepted judicial, socio-cultural and political values.*® This may indeed be at an abstract
level, despite problems at implementation level, but nonetheless assigns to the prison system

a legitimate raison d'étre.

To turn to a second dimension of legitimacy, prisons and their regimes also require interior
legitimacy, and in this respect a prison faces “special legitimation problems as it operates as
an autocracy within a democratic polity”.* While the prison system as a national institution
of state may enjoy legitimacy at a societal level, this does not mean that each and every
prison in the system has legitimacy or that, once it is attained, it remains secure. Sparks and
Bottoms cite the work of Beetham (1991), which sets out three criteria of legitimacy as well

as their opposites, i.e. forms of non-legitimate power:*®

Criteria of legitimacy Form of non-legitimate power
e Conformity to rules (legal validity) o Illegitimacy (breach of rules)
e Justifiability of rules in terms of e Legitimacy deficit (discrepancy
shared beliefs between the rules and supporting

* Bernault, F. (2003) The Politics of enclosure and confinement in colonial and post-colonial Africa’. In
Bernault, F. (ed) 4 history of prison confinement in Africa. Portsmouth: Heineman.

* 1t is not within the scope of this thesis to assess the legitimacy of imprisonment as a penal sanction in a
constitutional democracy. The South African Constitution and jurisprudence allows for imprisonment, but there
is support, especially in the United States, for the abolition of imprisonment on the grounds that it is ineffective,
inhumane and race- and class-based. See, for example, Knopp, F.H. (2005) Instead of prisons, New York:
Critical Resistance; Mathiesen, T. (1986) The politics of abolition, Crime, Law and Social Change, Vol. 10 No.
1.

7 Liebling, A. (2004) Prisons and their moral performance — a study of values, quality and prison life. Oxford:
Oxford University Press, p. 472.

8 Sparks, J.R. and Bottoms, A.E. (1995) Legitimacy and order in prisons, British Journal of Sociology, No. 46
Vol. 1, p. 47.
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beliefs, or absence of shared
beliefs)
e Legitimation through express consent e Delegitimation (withdrawal of

consent)

Based on this analysis, three questions are asked.*’ First, legal scholars will ask if the power
has been legally obtained and if it is being exercised within the bounds of the law. Second, it
is asked, philosophically, if the power relations at play are morally justifiable. Third, from a
sociological perspective, enquiry is made into the actual beliefs of subjects about power and

legitimacy.

Using this analysis, it is evident that legitimacy, especially at the interior level of the prison
system, is fluid and may indeed be a “roller-coaster ride of waxing and waning legitimacy”
for institutions of state.’® Legitimacy, once attained, needs to be sustained through effective
implementation of reforms addressing the legitimacy deficit, and “unless implementation
becomes the leaders’ business and strategy the concern of everybody within either an
organisation or a nation, the gap between plan and implementation is likely to grow only
larger”.>! Even in the day-to-day minutiae of prison life the actions of prison management
and its officials should at least be perceived to be just, fair and legitimate by prisoners. It is in

this context that Sparks and Bottoms offer the following remarks about threats to legitimacy:

These include every instance of brutality in prisons, every casual racist joke, and
demeaning remark, every ignored petition, every unwarranted bureaucratic delay, every
inedible meal, every arbitrary decision to segregate or transfer without giving clear and
well founded reasons, every petty miscarriage of justice, every futile and inactive
period of time — is delegitimating. The combination of an inherent legitimacy deficit
with an unusually great disparity of power places a peculiar onus on prison authorities

to attend to the legitimacy of their actions.*?

* Sparks, J.R. and Bottoms, A.E. (1995), p. 48.

%% Sparks, J.R. and Bottoms, A.E. (1995), p. 48, Boin, A. and T’Hart, P. (2000), p. 13.
3! Ghani, A. and Lockhart, C. (2009), p. 197.

52 Sparks, J.R. and Bottoms, A.E. (1995), p. 60.
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Against the backdrop of poor conditions of detention and strained relationships between staff
and prisoners, a particular incident (e.g. assault of a prisoner) may indeed give rise to a
violent uprising by prisoners, thus delegitimising the power of those in charge variously by
breaking the rules, accentuating a legitimacy deficit and/or withdrawing voluntary consent.
The legitimacy deficit of the prison system under the apartheid government was patently
evident: prisoners had very limited rights, racial segregation was enforced, the prisons were
not open to public scrutiny, few services were rendered to prisoners, gross rights violations
were commonplace with limited scope for recourse, and so on.”® The search for legitimacy in
the South African prison system after 1994 thus has to contend with a deficit that had been
created over several centuries. The deficit dates back to colonial times in general but more
particularly — and recently — to 1959 and thereafter, this being the year in which the Prisons
Act (8 of 1959) was adopted and thereby enabled apartheid policy to be implemented fully in

the prison system.”* As Van Zyl Smit observes:

Developments of the prison system in the 1950s were in many ways a move away from
legitimacy. There was a deliberate break with the traditions and practices that had
anchored the system in a wider social consensus, and towards a ‘hard’ prison

administration based on the direct compulsion of military power.>

The search for legitimacy in the South African prison system continues and has faced
dramatic setbacks in the form of widespread corruption, maladministration and gross human

rights violations from 1994 onwards. These are explored further in Chapters 3 to 5.

2.4 Policy development

In a reform process, especially one induced by crisis, it is critical that policy-makers develop,
with a sense of urgency, a solution to the crisis in the form of new policy. In rapidly
changing, or already changed, circumstances the new policy must provide a new vision,
mission, policy goals, targets and so forth to guide ensuing decision-making in a manner that

improves the situation and prevents the development of new crises, or prevents the current

33 For a more detailed description, see Foster, D., Davis, D., & Sandler, D. (1987) Detention and Torture in
South Africa. London: James Currey.

> Van Zyl Smit, D. (1992) South Afiican Prison Law and Practice. Durban: Butterworth Publishers, p. 31.
%% Van Zyl Smit, D. (1992), p. 31.
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one from escalating. The central aim is to stabilise the situation by presenting a solution that
should not only solve the crisis but also present an attainable future state of affairs that would
win and consolidate the support of implementers and guide their day-to-day actions in the
relevant institution to establish (or restore) legitimacy. In the post-1994 period the DCS has
gone through two such processes of policy development. The first resulted in the hastily
drafted 1994 White Paper on the policy of the Department of Correctional Services in the
new South Africa (“the 1994 White Paper”), and, the second, in the 2004 White Paper on
Corrections in South Africa (“the 2004 White Paper™).

Reflecting on both of these, it needs to be asked what good public policy should look like:
Are there objective criteria that can be used to assess the quality of a given policy? Posing
this question is important, for it is highly relevant to the enquiry into the nature, scope and
success, or not, of prison reform in South Africa after 1994. It is necessary to ask if the 2004
White Paper in particular is indeed good and appropriate policy for the South African prison
system. While the White Paper describes itself as a “policy framework”® and would thus
guide subordinate policies, even at this superordinate level it is required that it set a particular
standard and be developed according to the principles of good policy-making. Failure to do
so would mean that the omissions and shortcomings in the policy framework are replicated in

the subordinate policies.

Several definitions of “public policy” are available in the extant literature,”’ but for the
purposes of this thesis the following is the accepted understanding: “Public policy is the
broad framework of ideas and values within which decisions are taken and action, or inaction,
is pursued by governments in relation to some issue or problem.”® It should be added that
there are various types of public policy: (1) broad policies which articulate government-wide

direction; (2) sector specific policy; (3) issue specific policy; and (4) operational policy

36 Department of Correctional Services (2004 b) White Paper on Corrections in South Afiica. Pretoria:
Department of Correctional Services, para 1.2.3.

37 Auditor General Manitoba (2003) A4 Guide to Policy Development. Manitoba, Canada, p. 2. Smith, B. L.
(2002) Public Policy and Public Participation Engaging Citizens and Community in the Development of Public
Policy. Report prepared for Prepared for the Population and Public Health Branch Atlantic Regional Office
Health Canada, p. 8.

%8 Smith, B. L. (2002) Public Policy and Public Participation Engaging Citizens and Community in the
Development of Public Policy. Report prepared for Prepared for the Population and Public Health Branch
Atlantic Regional Office Health Canada, p. 8.
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which may guide decisions on programmes and project selection.” It is generally the case
that policies find expression and application in policy instruments such as legislation,
regulations, and programmes.®® For the purpose of this thesis, the two White Papers (1994
and 2004) are the key policy documents and are classified as sector-specific policies. It
should also be noted that within the South African government there was, at the time of
writing (December 2011), no consensus on the definition of “policy”, an issue raised by the
legislature with the National Planning Commission in 2009.°' This lacuna will not, however,
have a material effect on the current analysis, but points to a broader problem in respect of

policy development in post-1994 governments.

In 1999 the UK government adopted the Modernising Government White Paper which in turn
resulted in a significant amount of research being undertaken in that country on policy and
policy development processes.®” In a subsequent report the UK government identified nine
features of modern policy-making,” the usefulness of which was affirmed by later research.**
The nine features of modern policy-making, as defined and developed by the UK
government, are described below; they will be drawn upon for the purposes of policy

assessment in subsequent chapters of the thesis, and specifically in Chapter 4.

Forward-looking: The policy-making process results in clearly defined outcomes that the
policy is designed to achieve and takes a long-term view (five years), based on statistical
trends and informed predictions of social, political, economic and cultural trends and the

possible effect and impact of the policy. The following are examples: a statement of intended

%9 Auditor General Manitoba (2003), p. 2.

8 Auditor General Manitoba (2003), p. 2.

%! National Planning Commission (2010) Revised Green Paper: National Planning Commission. Government
Gazette 2 February 2010, No. 32928, Notice 101 of 2010, p. 4.

62 Office of the Prime Minister UK (1999) Modernising Government White Paper.
http://www.nationalschool.gov.uk/policyhub/docs/modgov.pdf Accessed 1 October 2011.

8 UK Cabinet Office (1999) Professional Policy Making for the Twenty-First Century

http://www.nationalschool.gov.uk/policyhub/docs/profpolicymaking.pdf Accessed 1 October 2011.
% Bullock, H, Mountford, J, and Stanley, R. (2001) Better Policy-Making, London: Centre for Management and

Policy Studies. Curtain, R. (2000) Good Public Policy Making: How Australia Fares. Agenda: a Journal of
Policy Analysis and Reform. Vol. 8 No. 1.
8 Bullock, H, Mountford, J, and Stanley, R. (2001), p.14.
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outcomes is prepared at an early stage; contingency or scenario planning is used; account is

taken of government's long term strategy; and use is made of forecasting research.

Outward-looking: National, regional and international influencing factors are taken into
account, as are experiences from other countries. It also assesses how the policy will be
communicated to the public and stakeholders. The following are examples: use is made of
regional and international cooperation structures; policy-makers look at how other countries
dealt with the issue; recognition is given to regional variation within the country; and a

communications and presentation strategy is prepared and implemented.

Innovative, flexible and creative: Flexibility and innovation characterises the policy-making
process. Critically examining established ways of dealing with problems is encouraged as
well as developing creative solutions. The process is open to comments and suggestions of
others, and risks are identified and actively managed. The following are examples: the
process uses alternatives to the usual ways of working (brainstorming sessions, etc.); it
defines success in terms of outcomes already identified; consciously assesses and manages
risk; steps are taken to create management structures which promote new ideas and effective

team working; and it includes people from outside in the policy team.

Evidence-based: Decisions of, and advice to, policy makers is based upon the best available
evidence from a wide range of sources, and all key stakeholders are involved at an early stage
and throughout the policy's development. All relevant evidence, including that from
specialists, is available in an accessible and meaningful form to policy-makers. Key points of
an evidence-based approach to policy-making include: reviewing existing research;
commissioning new research; consulting relevant experts and/or use of internal and external

consultants; and considering a range of properly costed and appraised options.

Inclusive: The policy-making process directly involves key stakeholders to take account of
the impact on and/or meet the needs of all people directly or indirectly affected by the policy.
An inclusive approach may include the following aspects: consulting those responsible for
service delivery and implementation; consulting those at the receiving end or otherwise
affected by the policy; carrying out impact assessments; seeking feedback on the policy from

recipients and front line deliverers.
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Joined-up: The process takes a holistic view by looking beyond institutional boundaries to
the government's strategic objectives and seeks to establish the ethical, moral and legal base
for policy. There is consideration of the appropriate management and organisational
structures needed to deliver cross-cutting objectives. The following points demonstrate a
joined-up approach to policy-making: cross-cutting objectives are clearly defined at the
outset; joint working arrangements with other departments are clearly defined and well
understood; barriers to effective joined-up work are clearly identified with a strategy to

overcome them; and implementation is considered part of the policy-making process.

Review progress: Existing and established policy is constantly reviewed to ensure it is really
dealing with problems it was designed to solve, taking account of associated effects
elsewhere. Aspects of a reviewing approach to policy-making include: an ongoing review
programme is in place with a range of meaningful performance measures; mechanisms to
allow service deliverers and customers to provide feedback direct to policy-makers are set up;

and redundant or failing policies are scrapped.

Evaluation: Systematic evaluation of the effectiveness of policy is built into the policy
making process. Approaches to policy-making that demonstrate a commitment to evaluation
include: a clearly defined purpose for the evaluation is set at outset; success criteria are
defined; means of evaluation are built into the policy making process from the outset; and

pilot projects are used to influence final outcomes.

Learns lessons: The process learns from experience of what works and what does not. A
learning approach to policy development includes the following: information on lessons
learned and good practice is disseminated; there is an account available of what was done by
policy-makers as a result of lessons learned; there is a clear distinction drawn between failure
of the policy to impact on the problem it was intended to resolve and managerial/operational

failures of implementation.
In summary, it is concluded that good policy-making commences with a thorough

understanding of the problem and society’s needs; attention is paid to the process of policy-

making, a process emphasising inclusivity while maintaining a forward- and outward-looking
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perspective that is outcome-focused and knowledge-based.“ In contrast, poor public policy-
making is “an ad hoc or short-term policy response to an immediate problem. Poor policy
making often results from unintended consequences that a piecemeal approach has not taken
into account”.®’ This position was echoed by the British government in its efforts to
modernise policy-making; according to the Modernising Government White Paper, “We will
be forward-looking in developing policies to deliver outcomes that matter, not simply

reacting to short-term pressures.”68

3. A new democratic order and the requirements for the prison system

3.1 The demands of the new constitutional order

Imprisonment by definition implies a limitation of rights, and even democracies tend to be
parsimonious in giving real expression to prisoners’ rights.®” The advocacy of increased
prisoners’ rights is seldom met with sympathy. The high violent crime rate in South Africa’
also did not work in favour of prison reform after 1994. However, society is not completely
insulated from the prison system. The overwhelming majority of prisoners will ultimately be
released, and every day thousands of DCS officials also return to their communities. In short,
what happens inside prisons does not stay there. In addition, the officials working in prisons
are not immune to their effects. As Gibbons and Katzenbach note, “When people live and
work in facilities that are unsafe, unhealthy, unproductive, or inhumane, they carry the effects
home with them.””' Furthermore, high rates of imprisonment may aggravate the very

problems that imprisonment is trying to solve.”* It must be concluded that the prison system

5 Curtain, R. (2000) Good Public Policy Making: How Australia Fares, Agenda: A Journal of Policy Analysis
and Reform, Vol. 8§ No. 1, p. 36.

57 Curtain, R. (2000), p. 38.

68 UK Cabinet Office (1999) para 2.2.

% Muntingh, L. (2007 b) Prisons in the South African constitutional democracy. Johannesburg: Centre for the

Study of Violence and Reconciliation, p. 5.

7 Malby, S. (2010) Homicide. In Harrendorf, S., Keiskanen, M. and Malby, S. (eds) International Statistics on
crime and justice. Vienna: UNODC, pp. 7-19

! Gibbons, J. and Katzenbach, N. (2006) Confronting Confinement. The Commission on Safety and Abuse in

America’s Prisons, Washington: Vera Institute of Justice, p. 11.

72 Clear, T. (2007) Imprisoning Communities. Oxford: Oxford University Press.
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and its ills (or successes) has a permeating effect on the overall state of democracy, even if it
is small and insidious — rights violations, corruption, impunity and a host of ills associated
with prisons spill over into the domain of free citizens on an ideological level.”” The way
prisoners are treated and their experience of their rights shape particular constructs of the
right to dignity and the duty (as well as ability) of the state to promote and uphold rights.
Moreover, information and reports about what happens in prisons and to prisoners
dynamically affects the shifting constructs of offenders, detained persons, punishment, and

the use of force.”

In the post-1994 era, then, the question should rightly be asked: What are the demands of a
constitutional democracy on the prison system, or, more specifically, what does the
Constitution mean for the prison system? It is acknowledged that prisons serve “a set of
complex, mutually conflicting and hard-to-achieve goals”.” Prisons must house people in a
humane manner but simultaneously punish them; order and security have to be maintained so
as both to provide an effective deterrent and yet appease political opinion.’® It is within this
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space of “inherent policy vagueness”'’ that stakeholders (e.g. politicians, bureaucrats, and

civil society) must seek a solution meeting the requirements articulated in the Constitution.

As has been noted above, prisons are in themselves not democratic institutions but operate in
the democratic polity.” The requirement, then, is that if prisons are not democracies, they
should at least not offend the values of a constitutional democracy. The issue at stake is a

normative one rooted in the belief that prisons (and prisoners)

will be better off if the values underpinning democracy find clear and tangible
expression in the prison system: the rights of prisoners will be better protected, prisons
will achieve better results, adherence to the rule of law will be maintained, and

ultimately society will benefit through increased safety. The opposite of this position is

3 Muntingh, L. (2007 b), p. 5.

"Muntingh, L. (2007 b), p. 5.

7> Boin. A., James. O., and Lodge, M. (2005) New Public Management and Political Control: Comparing three
European Correctional Systems, Paper prepared for the SCANCOR Workshop Autonomization of the State:
From integrated administrative models to single purpose organizations’, Stanford University, 1-2 April 2005, p.
7.

" Boin. A., James. O., and Lodge, M. (2005), p. 7.

" Boin. A., James. O., and Lodge, M. (2005), p. 7.

8 Liebling, A. (2004), p. 472.
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that prisons are an enclave hidden from the reach of the Constitution — an intolerable

position under the current South African constitutional framework.”

The Preamble to the Constitution notes the importance of South African history in present-
day decisions and actions by emphasising the “injustices of the past” and the need for
“healing the divisions of the past”. This is not unlike post-war Germany, where the aim of the
Constitution was to define the spirit (Geis?) of a new state that stood in total opposition to the
one destroyed in May 1945.% The effect of apartheid, however, was not only felt in respect of
racial discrimination but included a range of violations and inequalities characterising South
African history. Therefore, attention needs to be drawn to the fact that prisons across the
world, including South Africa’s, are filled with the poor, socially excluded and marginalised,
and that the highly unequal nature of South African society is an important factor in shaping
crime and consequently the prison population.®’ Prison reform in South Africa should thus
reflect this “new spirit” derived from the values of the Constitution, and, more specifically,
demonstrate the aspirations of a society emancipating itself from its violent, authoritarian and
dehumanising past.** Even in the prison system the promotion of human dignity, equality and
the advancement of human rights and freedoms® are central aims. The historical mission set
for the state by the Constitution is, then, to establish, develop and promote a prison system
fundamentally different in nature, processes and outcomes to one that was inherited from the
previous regime,** inasmuch as it should recognise rights, be transparent and accountable,
and be based on knowledge. The Constitution enumerates a number of rights of particular
relevance to those deprived of their liberty: the right to equality,® the right to dignity,* the

right to life,” the right to be free from torture and other ill treatment™ and, specifically, the

7 Muntingh, L. (2007 b), p. 5.

% Lazarus, L. (2004) Contrasting Prisoners’ Rights. Oxford: Oxford Monographs on Criminal Law and Justice,
p- 25.

8! Diinkel, F. and Van Zyl Smit, D. (2001) ‘Conclusion’. In Diinkel, F. and Van Zyl Smit, D. Imprisonment
Today and Tomorrow. The Hague: Kluwer Law, p. 809.

52 Muntingh, L. (2007 b), p. 6; Mubangizi, J.C. (2001) Prisons and Prisoners' Rights: Some Jurisprudential and
Historical Perspectives, Acta Criminologica, Vol. 14 No. 3.

%3 Constitution s 1(a) Act 108 of 1996.

8 Muntingh, L. (2007 b), p. 6.
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rights afforded to arrested and detained persons.89 These rights can be said to have placed

particular transformative obligations on the prison system.

In the subsequent sections, this demand for a prison system compatible with the South
African constitutional democracy is further unpacked with reference to four thematic areas.”
First, the prison system must have an underlying philosophical framework derived from the
Constitution, setting out the justification and knowledge-defined purposes of imprisonment.
Second, imprisonment must not violate the rights of prisoners, particularly not those rights
listed in the table of non-derogable rights and the rights specifically afforded in the
Constitution to arrested and detained persons. Third, the executive must be accountable in
respect of the prison system and the treatment of prisoners, with that accountability being
both vertical and horizontal. Horizontal accountability refers to institutions that the state
develops for itself to hold governments accountable (e.g. Parliament); vertical accountability
refers to institutions outside of the state (e.g. the electorate). Fourth, the prison system must
function in a transparent manner. It will be argued that these four requirements have to be

met if the transformative purpose of the Constitution is to be given concrete expression.

3.2 An underlying philosophy

For the South African prison system to be compatible with the requirements of a
constitutional democracy, an underlying philosophy should exist to provide a compass for
strategic direction and policy development. In this section the following are described as the
key features of such an underlying philosophy: imprisonment should be used as a measure of
last resort and this should find expression in a policy on imprisonment; there should be an
acceptance and confirmation that the state has inescapable responsibility towards prisoners;
imprisonment should be constitutionally justifiable; the prison regime should be humane and
human rights-based; the prison system should render effective interventions to all sentenced
offenders to reduce their chances of re-offending; and the prison system should be subject to

judicial oversight and control.

89
s 35.
% The basis for this section was developed and first published in Muntingh, L. (2007 b).
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3.2.1 A measure of last resort

Imprisonment limits a number of rights immediately, such as the right to liberty,”" the right to
freedom of assembly,92 the right to freedom of association,”” and freedom of movement and
residence.” Fundamentally, imprisonment affects the right to dignity’> and poor prison
conditions may indeed have severe consequences for this right. Given that imprisonment
automatically limits a number of fundamental rights, and further that other violations may
ensue due to imprisonment, the point of departure should therefore be that imprisonment
ought to be used only as a measure of last resort, meaning that all other options need to be

assessed and exhausted before a person is deprived of his liberty.”

In respect of children, this is a requirement of the Constitution’’ that has been recently’®
given statutory effect by the Child Justice Act (75 of 2008). Section 30 of the Child Justice
Act establishes numerous procedural and substantive safeguards relating to the detention of
unsentenced children in a prison. Section 77 of the same Act sets similar safeguards to limit
the use of imprisonment as a sentencing option for children. The Constitution does not make
similar pronouncements in respect of adults, but in respect of unconvicted persons the right to
be brought promptly before a court, the right to legal representation and the right to challenge
the lawfulness of the detention must be read together and regarded as safety mechanisms to
prevent, or at least limit, pre-trial detention. The effectiveness of these safeguards has been

severely criticised in the light of the high number of pre-trial detainees who spend

*l's 12(1) Act 108 of 1996.

25 17 Act 108 of 1996.

s 18 Act 108 of 1996.

521 Act 108 of 1996.

%5510 Act 108 of 1996. Goldberg and Others v Minister of Prisons and Others 1979 (1) SA 14 (A); S v
Makwanyane 1995 6 BCLR 665; August v Electoral Commissioner 1999 (3) SA 1 (CC).

% Muntingh, L. (2007 b), p. 6.

s 28(1)(g) of Act 108 of 2006. ‘Every child has the right — not to be detained except as a measure of last
resort, in which case, in addition to the rights a child enjoys under section 12 and 35, the child may be detained
only for the shortest appropriate period of time ...”

% The Child Justice Act came into operation on 1 April 2010.

42



excessively long periods in detention before their trials commence.” Pre-trial detention is

discussed further in Chapter 5 (section 11).

With regard to adult convicted offenders the Constitution is silent about punishment, save for
providing for the right to appeal or review and entitling the offender to the least severe
punishment if the prescribed punishment for the specific offence has changed since the

commission of the offence.!”

The sentence of imprisonment, so long as it is imposed by a
court in respect of legislation that is constitutional, would not amount to a violation of the
right to liberty or to be deprived of that right arbitrarily; that being said, the length of the term

of imprisonment remains subject to the principle of proportionality.''

3.2.2 A policy on imprisonment

Following the abolition of the death penalty'®* and corporal punishment,'® imprisonment is
the most severe sanction that can be imposed by a court in South Africa. Guided by section
36(1)(e), the sentence of imprisonment may be imposed only if no other less restrictive
sanction would have been reasonably able to achieve the same results intended by the

court.lo4

Given this open mandate granted by the Constitution to the courts, there remains a
real risk that imprisonment may be used unnecessarily in the form of short prison sentences
imposed without there having been a sufficient exploration of the alternatives. The problems

with the wide discretion granted to courts in matters of sentencing have been well described

% Ballard, C. (2011) Research report on remand detention in South Africa — an overview of the current law and
proposals for reform. CSPRI Research Report, Bellville: Community Law Centre.

1005 35(3)(n)-(0).

19 Steytler, N. (1998) Constitutional Criminal Procedure — a commentary on the Constitution of the Republic of
South Africa 1996, Durban: Butterworths, p. 415.

192§ v Makwanyane 1995 6 BCLR 665.

"% Sy Williams 1995 7 BCLR 861.

1045 36(1) The rights in the Bill of Rights may be limited only in terms of law of general application to the
extent that the limitation is reasonable and justifiable in an open and democratic society based on human
dignity, equality and freedom, taking into account all relevant factors, including - (a) the nature of the right; (b)
the importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation
between the limitation and its purpose; and (e) less restrictive means to achieve the purpose. S v Scheepers 1977

(2) SA 155(A); S v Phalafala [2011] ZANWHC 33.
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in work by the SA Law Reform Commission (SALRC), 195 which has made numerous
recommendations for improving consistency and developing a sentencing policy.lo6 Such a
policy needs to address the use of imprisonment within the context of scarce resources (i.e. of

available space in prisons).

Imprisonment per se has been found to be ineffective in reducing re-offending rates; more
importantly, longer terms of imprisonment are associated with higher recidivism rates,
especially when used with low-risk offenders.'” Gendreau, Goggin and Cullen conclude that
“the primary justification for use of prisons is incapacitation and retribution, both of which
come with a ‘price’, if prisons are used injudiciously”.'® What is needed to enable a
judicious and sparing use of imprisonment is something which can be described broadly as an
“imprisonment policy”.'"’ Such a policy would define the purpose of imprisonment in
relation to other sanctions, the overall function of prison in society, the known risks of

imprisonment, and what can realistically be expected as the outcomes of imprisonment.""!

It is commonly the perception that the size of the prison population is the result of increasing
or decreasing crime trends - the more the crime rate goes up, the more prisoners there will be
and vice versa. In recent years this perception has been challenged by a number of scholars
who argue that the size of a prison population is in fact attributable more directly to political

112

sentiments and penal policy.  “ In conclusion, to prevent the unnecessary deprivation of

1% For example, the Commission noted: ‘There is a clear absence of a structured sentencing policy and
sentencing guidelines. Most sentencers appear to approach the question of sentencing in an intuitive and
unscientific manner.” (SA Law Reform Commission (1997) Sentencing - Mandatory Minimum Sentences. Issue
Paper 11, Project 82. Pretoria: SALRC p. 31.)

1% SA Law Reform Commission (1997).
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1% Gendreau, P., Goggin, C. and Cullen, F.T. (1999) The Effects of Prison Sentences on Recidivism. Solicitor
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Correctional Rehabilitation: Policy Practice and Prospects in J Horney (ed) Criminal Justice 2000, Volume 3:
Changes in Decision Making and Discretion in the Criminal Justice System, US Department of Justice,
Washington, p. 155.
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liberty as punishment, the use of imprisonment should be determined by targeted policy and
constitutional imperatives, namely to curtail as far as possible the limitation of rights. Such a
policy has not emerged in South Africa, and in this vacuum the courts have wide discretion in

imposing punishments, including the sentence of imprisonment.

3.2.3 A responsibility relationship

The Constitution sets detailed standards in respect of the conditions of detention for detained
persons, including sentenced prisoners. Every detained person and sentenced prisoner, has the

right

(e) to conditions of detention that are consistent with human dignity, including at least
exercise and the provision, at state expense, of adequate accommodation, nutrition,
reading material and medical treatment; and (f) to communicate with, and be visited by,
that person's - (i) spouse or partner; (ii) next of kin; (iii) chosen religious counsellor;

and (iv) chosen medical practitioner.'"

The rights enumerated in section 35 are, however, not the only rights applicable to prisoners;
the rights to equality, dignity, life, freedom and security of the person, privacy, freedom of
religion, freedom of expression, property, and access to information also apply.''* The
Correctional Services Act (Act 111 of 1998), especially in Chapter 2, describes in detail the
minimum standards for the detention of all prisoners under conditions of human dignity.
These standards deal with: the admission process to prison; the nature of accommodation;
nutrition; clothing and bedding; exercise; health care; contact with the community; deaths in
prison; development and support services; recreation; access to legal services; reading

material; discipline; safe custody; searches by officials; identification of prisoners; the use of

Open Society Foundation (SA), Cape Town (2006, October 25-26); Lappi-Seppéld, T. (2000) ‘The Fall of the
Finnish Prison Population’, Journal of Scandinavian Studies in Criminology and Crime Prevention, Vol. 1, pp.
27-40.

13§35 (2)(e-f) Act 108 of 1996.

"4 Schwikkard, P.J. (2005) ‘Arrested and detained persons’. In Currie, I. and De Waal, J. (eds) The Bill of
Rights Handbook (5™ edition) Cape Town: Juta, p. 740
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mechanical restraints; and the use of force as well as lethal and non-lethal incapacitating

devices.'"’

The standards set by the Correctional Services Act for conditions of imprisonment are not
relative to what is happening in free society;''® instead they are absolute and meant to be
complied with whenever the state imprisons someone. The Constitution places a clear
obligation on the state to respect, protect, promote and fulfil the rights in the Bill of Rights,'"’
a duty which has been the subject of a number of court decisions in recent years.''® The
implication flowing from the standards set in the Constitution and the Correctional Services
Act is that the state should use imprisonment with caution and mindful of the fact that
standards are onerous. Moreover, the state’s duty to provide such conditions is inescapable. It
is not a bystander when conditions of detention fail to meet these standards but is in the first
instance the party responsible for these failures, given that it is the state which places people
in conditions that may adversely affect their rights to dignity and safety.''” The state’s

relationship of responsibility towards the dignity and safety of prisoners is thus fundamental

. . . 5 . 120
to an understanding of prisons in a constitutional democracy.

3.2.4 A constitutionally justifiable limitation

For imprisonment (applying to both sentenced and unsentenced prisoners) to be
constitutionally justifiable, since it limits several rights, a number of requirements need to be
met from the outset, as measured against section 12(1)(a) (right to freedom and security of

the person) and section 36 (the limitations clause) of the Constitution. 21 The first

115 35 2-21 Correctional Services Act (111 of 1998).

" Diinkel, F. and Van Zyl Smit, D. (2001), p. 825.

1757(2) Act 108 of 1996.

"8 Stanfield v Minister of Correctional Services 2003 (12) BCLR 1384(C); Minister of Justice v Hofmeyr
1993(3) SA 131(A); B v Minister of Correctional Services 1997 (6) BCLR 789 (C); Strydom v Minister of
Correctional Services 1999(3) BCLR 342 (W); Minister of Correctional Services v Kwakwa 2002 (4) SA 455
(SCA); August v Electoral Commissioner 1999 (3) SA 1 (CC); Minister of Home Affairs v NICRO 2005 (3) SA
280 (CC).

19 Muntingh, L. (2007 b), p. 7.

120 Muntingh, L. (2007 b), p. 7; Mubangizi, J.C. (2002) Some Reflections on the Promotion of the Rights of
Prisoners in South Africa, Acta Criminologica, Vol. 15 No. 2.

121 For a detailed discussion on the limitation of a right, see Currie, I. and De Waal, J. (2005) ‘Limitation of
rights’. In Currie, I. and De Waal, J. (eds) The Bill of Rights Handbook (5th edition) Cape Town: Juta, pp. 163-
188.
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122 that the limitation of a

requirement is, according to Ballard relying on De Lange v Smuts,
right may not be arbitrary and that there should thus be a “rational connection” between the
limitation and “some objectively determinable purpose” — in other words, a just cause.'” In
assessing arbitrariness, it has to be determining if the limitation has a source in law and
whether it serves a legitimate government purpose.'>* In respect of the just cause, it is also
required that the limitation be proportional.'*® The limitation must also not impose costs that
are disproportionate to the benefits gained by limiting rights of great constitutional
importance whilst achieving benefits of lesser importance.'*® In addition, a law or action

should not limit a right where the outcome could have been obtained through less restrictive

means.m

This distinction between the purpose of the limitation (i.e. punishment) and the benefits to be
gained is also made in the Correctional Services Act. Section 36 of the Correctional Services
Act assigns a quite specific purpose to a sentence of imprisonment, stating that, after having
due regard that the deprivation of liberty serves the purposes of punishment, the purpose of a
term of imprisonment is to enable the sentenced prisoner to lead a socially responsible and
crime-free life in the future. Not only must the individual sentenced prisoner benefit — by
avoiding future criminal activity and thus possible imprisonment — but so must society as a
whole, by means of the reduction in crime. Imprisonment is therefore not an opportunity for
the state to add additional and incidental punishments on the offender, for example through
poor conditions of detention, but rather the opposite: to create the opportunities, and make
available the means and resources, for preventing the offender from committing further
crimes after his release from the sentence of imprisonment. There is thus a just cause for
limiting the right to freedom, namely to enable the offender to lead a crime-free life in the
future. It does mean, however, that the state should enable the achievement of this objective
in some demonstrable way through various interventions with offenders. This objective

should hence be seen as the constitutional justification for the rights limitations resulting

122 De Lange v Smuts NO and Others 1998 (3) SA 785 (CC). See also the reasonableness test in Harksen v Lane
NO 1998 (1) SA 300 (CC) para 53.

12 Ballard, C. (2011), p. 9.

124 Ballard, C. (2011), p. 9.

125 Ballard, C. (2011), p. 11.

12 Currie, I. and De Waal, J. (2005), pp. 185.

127 Currie, I. and De Waal, J. (2005), pp. 185.
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from a sentence of imprisonment.128 The balancing of the limitation of a right (liberty) and
the positive duty imposed on the state to assist individuals who, for whatever reason require
assistance in their personal and social development, encapsulates the constitutional question

regarding the sentence of imprisonment.

3.2.5 A humane and human rights-based regime

The Correctional Services Act articulates four objectives for the South African prison system:
to implement the sentences of the court in the prescribed manner; to detain all prisoners in
safe custody while ensuring their human dignity; to promote the social responsibility and
human development of all prisoners and persons under community corrections; and manage
remand detainees.'” Safety, dignity, social responsibility and human development are values
derived from the Constitution'** and should be given expression in the daily functioning of
prisons. Prisons should thus be managed and administered in a manner reflecting
constitutional values, especially those facilitating the betterment of prisoners and giving
expression to fostering social responsibility and human development.'*' Fundamentally, this

requires a human rights-based approach to prison management and daily practice.'*

Even if constitutionally justifiable, imprisonment is generally a painful experience and one

should not lose sight of these pains. The pains of imprisonment, as coined by Sykes, are:

e The loss of liberty through confinement, separation from family and friends; rejection
by the community and loss of citizenship (a civil death resulting in lost emotional
relationships, loneliness and boredom);

e The deprivation of goods and services through limited choices, amenities and material

possessions;

128 Lazarus, L. (2004), p. 38.

12952 Correctional Services Act 111 of 1998. The fourth objective, to manage remand detainees, was added by
the Correctional Matters Amendment Act (5 of 2011) and was not yet operational at the time of writing
(December 2011).

130 Constitution Preamble: ‘Improve the quality of life of all citizens and free the potential of each person’ and s
7(1).

3! Muntingh, L. (2007 b), p. 8.

132 Coyle, A (2002), p. 3.
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e The frustration of sexual desire by being figuratively castrated by involuntary
celibacy;

e The deprivation of autonomy imposed by the regime’s routine, work, activities, trivial
and apparently meaningless restrictions, and lack of explanations; and

e The deprivation of security through the enforced association with other unpredictable

prisoners causing fear and anxiety, resulting in frequent violence.'*

Imprisonment comes with significant risks to the individual. Long-term imprisonment in
particular leads to the phenomenon of institutionalisation, known more aptly as “institutional

neurosis” and described by Barton as:

.. . adisease characterised by apathy, lack of initiative, loss of interests more marked in
things and events not immediately personal or present, submissiveness, and sometimes
no expression of feelings of resentment at harsh and unfair orders. There is also a lack
of interest in the future and an apparent inability to make practical plans for it,
deterioration in personal habits, toilet and standards generally, a loss of individuality,
and a resigned acceptance that things will go on as they are — unchangingly, inevitably

and indefinitely."**

While the UN Standard Minimum Rules for the Treatment of Prisoners (UNSMR)'*’ predates
the research findings of Barton and Sykes cited above, Rule 60(1) of the UNSMR
states: “The regime of the institution should seek to minimize any differences between prison
life and life at liberty which tend to lessen the responsibility of the prisoners or the respect
due to their dignity as human beings.” Since section 36 of the Correctional Services Act (111
of 1998) states that the deprivation of liberty is the punishment, minimising the differences
between life inside and outside of prison — and balancing this against reasonable safety and

security requirements — is not only feasible but desirable as well.*® Prison systems in

133 Sykes (1958) cited in Liebling, A. and Maruna, S. (2005) ‘Introduction: the effects of imprisonment
revisited’. In Liebling, A. and Maruna, S. The effect of imprisonment. London: Willan Publishing, p. 5-6.

134 Barton (1966) cited in Liebling, A. and Maruna, S. (2005) ‘Introduction: the effects of imprisonment
revisited’. In Liebling, A. and Maruna, S. The effect of imprisonment. London: Willan Publishing, p. 4.

135 Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
held at Geneva in 1955, and approved by the Economic and Social Council by its resolutions 663 C (XXIV) of
31 July 1957 and 2076 (LXII) of 13 May 1977.

136 Muntingh, L. (2007 b), p. 8.
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northern Europe and Scandinavia that have given more tangible expression to this ideal have
demonstrated good results without compromising public safety.">” For the South African
prison system the challenge is therefore to create a prison environment inculcating the values
and habits that enable released prisoners to fulfil their roles as constructive citizens."*® The
creation of such a prison environment requires a fundamental redesign and development of
how prisons function in order to undo the formal and informal regimes and sub-cultural traits
inherited from the apartheid era. Indeed, Diinkel and Van Zyl Smit recommend that every
opportunity should be investigated, explored and experimented with to develop, strengthen
and enhance a liberal prison regime,"*’ for it is in this milieu that the values underpinning the

Constitution can find expression — not in a repressive, paternalistic and quasi-military one.

3.2.6 Effective interventions

In a preceding discussion (section 3.2.4) it was already pointed out that (a.) there needs to be
a legal justification for the imposition of a sentence of imprisonment, and that (b.) such a
justification is provided by section 36 of the Correctional Services Act, which states that the
purpose of imprisonment is to enable the offender to lead a socially responsible and crime-
free life in the future. In other words, a sentence of imprisonment must serve a useful
purpose'* in a manner that is acceptable from a human-rights perspective. This useful
purpose is understood to be that offenders will leave prison less likely to commit further
offences. '*! Effective interventions with offenders, which are dealt with further below,
require an appropriate institutional environment. According to Cullen and Gendreau,'** such
an environment has to meet the six requirements of “evidence-based corrections”. First, the

prison-system paradigm should embrace professionalism that is respectful of data. Second,

137 Gardner, D. (2002) Finland is soft on crime. New Politics, XI No. 3; Diinkel, F. and Van Zyl Smit, D. (2001),
p. 839.

8 Muntingh, L. (2007 b), p. 8.

"% Diinkel, F. and Van Zyl Smit, D. (2001), pp. 838 and 845.

140 Cornwall, D.J. (2003) The role of criminology in custodial corrections — a multi-disciplinary approach, Acta
Criminologica. Vol. 16 No. 5, p. 82.

"I Muntingh, L. (2005) Offender rehabilitation and reintegration — taking the White Paper on Corrections
forward. CSPRI Research Report. Bellville: Community Law Centre, p. 31.

142 Cullen, F.T. and Gendreau, P. (2000) Assessing Correctional Rehabilitation: Policy Practice and Prospects in
J Horney (ed) Criminal Justice 2000, Volume 3: Changes in Decision Making and Discretion in the Criminal
Justice System, US Department of Justice, Washington, p. 111.
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the training of practitioners is based on research which is, third, supported by the creation of
correctional training academies. Fourth, programme implementation is informed by
empirically-based theory of effective interventions. Fifth, the evaluation of programmes and
interventions are regarded as part of delivery. Sixth, agencies and programmes are accredited

and audited.

From this it follows that for prisoners to better themselves and for the prison service to meet
the objective of promoting social responsibility and human development, the relevant that are
must have been proven to be effective or at least be supported by evidence indicating their
effectiveness. '* There is indeed a growing body of empirical evidence of effective
interventions with offenders. '** Based on an extensive meta-analysis by Cullen and
Gendreau, a number of principles for effective interventions have emerged. These are

presented below.'*’

First, interventions should target the known predictors of crime and recidivism, also referred
to as criminogenic needs and divided into static and dynamic needs.'*® The focus of
interventions is on dynamic predictors in particular, namely: anti-social or pro-criminal
attitudes, values, beliefs and cognitive emotional states; pro-criminal associates and isolation
from anti-criminal others; and anti-social personal factors such as impulsiveness, risk-taking,

7 In this

and low self-control. Second, the treatment services should be behavioural in nature.
regard it is important to match the interventions with the needs of offenders or to ensure

“general responsivity”. Moreover, interventions should be intensive, lasting from three to

"Muntingh, L. (2007 b), p. 8.

"4 Muntingh, L. (2005), pp. 32 -39.

145 Cullen, F.T. and Gendreau, P. (2000). See also McKenzie, D.L. ‘Criminal Justice and Crime Prevention’ in
LW Sherman et al (1997) Preventing Crime: What Works, What Doesn’t, What’s Promising, National Institute
of Justice, US Department of Justice, Washington.

¢ Williamson, P. et al (2003) ‘Assessing Offender Readiness to Change Problems with Anger’ Psychology,
Crime and Law, Vol. 9 No. 4.Cullen F.T. and Gendreau P. (2000), p. 145.

7 Deci, E.L. and Ryan, R.M. (2000) The ‘What’ and ‘Why’ of Goal Pursuits: Human Needs and the Self
Determination of Behaviour, Psychological Inquiry, Vol. 11 No. 4; McMurran, M. and Ward, T. (2004)
‘Motivating Offenders to Change in Therapy: An Organizing Framework’, Legal and Criminal Psychology,
Vol. 9; Prochaska, J.M. et al (2004) ‘The Trans-theoretical Model of Change for Multi-level Intervention for
Alcohol Abuse on Campus’, Journal of Alcohol and Drug Education, Vol. 47 Issue 3; Cullen, F.T. and
Gendreau, P. (2000), p. 145.
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nine months and occupying 40-70% of the offender’s time when on the programme.148 Short,
generic, information-based, just-before-release interventions do not satisfy this principle.149
Third, treatment interventions should be used with higher risk offenders and target their
criminogenic needs to bring about for change. 01t requires accurate risk assessments
resulting in targeting high-risk individuals for interventions; this potentially has the biggest
pay-off when successful, since these individuals are responsible for a larger proportion of
crime. Fourth, a range of other considerations, if addressed, will increase treatment
effectiveness.””' The work by Cullen and Gendreau also identified a wide range of issues that
contribute to intervention-effectiveness, such as community-based interventions'> versus
institutional interventions, ensuring well-trained staff and monitoring them, following up on
and supporting offenders after they have completed the programme, and structured relapse-
prevention. Matching the treatment and programme style to the learning styles of offenders
has also been shown to be critically important. Further programme considerations include a

lack of motivation to participate, depression, anxiety and childhood trauma.

Research has similarly identified the characteristics of interventions that are not effective and
which should naturally be avoided. The following are noteworthy in this regard. Interventions
that aim at greater control over offenders (e.g. various forms of supervision and probation)
and which are regarded as by-products of the get-tough-on-crime approach are not effective
in reducing recidivism.'>® Moreover, in the same manner that effective programmes are based
on sound theory and empirically-tested methods and interventions, control-inspired
interventions appear to be based on “a common-sense-understanding that increasing the pain

and/or the surveillance of offenders would make them less likely to commit crimes™."**

'8 Shrum, H. (2004) No Longer Theory: Correctional Practice that Works, Journal of Correctional Education,
Vol. 55 No. 4, p. 233.

"9 Muntingh, L. (2005), p. 34.

130 Cullen, F.T. and Gendreau, P. (2000), p. 147.

15! Lawrence, S. et al (2002) The Practice and Promise of Prison Programming, Urban Institute, Washington, p.
9. Cullen, F.T. and Gendreau, P. (2000), p. 147.

'32 Lynch, J.P. and Sabol, W.J. (2001) ‘Prisoner Re-entry in Perspective’ Crime Policy Report, Vol. 3
September 2001, Urban Institute, Washington.

'33 Cullen, F.T. and Gendreau, P. (2000), p. 154.

134 Cullen, F.T. and Gendreau, P. (2000), p. 154.
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Also ineffective are deterrence-oriented programmes,155 which in some instances actually
increased the recidivism rate.'*® The overall conclusion is that there is no evidence to suggest
that greater deterrence or increased punitiveness will result in reduced re-offending; indeed,
the opposite was found to be true in a number of evaluations of deterrence-based
programmes. With regard to the specific style of a programme, treatment modalities that
appear to be ineffective lack general responsivity, rely on an insight-oriented approach and

are less structured, self-reflective and verbally interactive.'’

The above four principles are generally accepted in the authoritative literature on
imprisonment;'>® other finer points have also been noted by other researchers.'” For the
purpose of the analysis in this thesis, the point has been made that the state needs to render
effective service to reduce the risk of re-offending and that scientific research has established

the principles for such effective interventions.

3.2.7 Judicial oversight

In a constitutional democracy it is essential that there is judicial oversight over the prison
system. The Judicial Inspectorate for Prisons (in 2008 renamed as the Judicial Inspectorate

for Correctional Services)'® was formally established with effect from 1 June 1998 in terms

155 Examples of such sanctions are ‘Scared Straight’, boot camps, shock probation, fines, and split sentences.

156 Cullen, F.T. and Gendreau, P. (2000), p. 155. McKenzie, D.L. (1997) Criminal Justice and Crime Prevention.
In_Sherman, L.W. et al Preventing Crime: What Works, What Doesn’t, What’s Promising, National Institute of
Justice, Washington: US Department of Justice.

157 Cullen, F.T. and Gendreau, P. (2000), p.146.

'8 Diinkel, F. and Van Zyl Smit, D. (2001), p. 822.

139 See Lawrence, S. et al (2002) The Practice and Promise of Prison Programming, Urban Institute,
Washington, p. 9; Vacca, J.S. (2004) Educated prisoners are less likely to return to prison, Journal of
Correctional Education, Vol. 55 No. 4, p. 199; Ubah C.B.A. (2002) A critical Examination of Empirical Studies
of Offender Rehabilitation-Correctional Education: Lessons for the 21st Century, Journal of Correctional
Education, Vol. 53 No. 1; Williamson P et al (2003) Assessing Offender Readiness to Change Problems with
Anger, Psychology, Crime and Law, Vol. 9 No. 4, pp. 295-307.

1% Act 25 of 2008.
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of section 25 of the Correctional Services Act (8 of 1959)161

and is headed by an Inspecting
Judge.'® The lack of transparency of the pre-1994 prison system and the limitations imposed
by the 1959 Prisons Act on judicial oversight,'® necessitated the creation of a structure that
would give prisoners a right of access to complain to an independent body. International
research indicates that judicial control over the prison system is even more important in
developing countries as it has the power to make additional resources available to the prison

ted Notwithstanding certain limitations in the mandate of the Office of the Inspecting

system.
Judge (see Chapter 4 section 2.4.3), the Inspecting Judge can still make a number of binding
decisions and in principle renders status, independence and impartiality to the external
complaints mechanism implemented through the Independent Prison Visitors.'® After 1990
there has also been an increase in prisoners’ rights litigation in respect of a number of
substantive issues relating to conditions of detention, access to medical treatment, parole, and
the right to vote.'®® They will be dealt with more extensively in Chapters 3 and 5. These

developments demonstrate that maintaining and strengthening judicial oversight over the

prison system is central to developing a rights-based approach.

3.2.8 Summary of issues

By way of concluding the discussion on the requirements of an underlying philosophy for a
prison system in a constitutional democracy, the following are the salient points. The state

has an inescapable duty to uphold and promote the rights of all persons in its jurisdiction, and

'8! The Correctional Services Act (8 of 1959) was amended to provide for the establishment of the Judicial
Inspectorate on 20 February 1997 by proclamation of the Correctional Services Amendment Act (102 of 1997).
This legislation was further amended on 19 February 1999 by proclamation of sections 85 to 94 of the
Correctional Services Act (111 of 1998).

12 Office of the Inspecting Judge (2000) Annual Report of the Judicial Inspectorate of Prisons1999. Cape
Town: Office of the Inspecting Judge, p. 2.

163 The 1959 Act abolished the prescription that prisoners must be visited regularly by judges and boards of
visitors. (Van Zyl Smit, D. (1992), p. 31.)

' Diinkel, F. and Van Zyl Smit, D. (2001), p. 828.

165 Jagwanth, S. (2004) 4 review of the Judicial Inspectorate of Prisons of South Afirica, CSPRI Research Report
No. 7, Bellville, Community Law Centre. Gallinetti, J. (2004) Report on the evaluation of the Independent
Prison Visitors (IPV) system, CSPRI Research Report No. 5, Bellville, Community Law Centre. Muntingh, L.
(2007 b), p. 9.

1% De Vos, P. (2003) Prisoners’ rights litigation in South Africa since 1994 — a critical evaluation. CSPRI

Research report No. 3. Bellville: Community Law Centre.
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because imprisonment inherently poses risks to the rights of prisoners, the state should only
use imprisonment as a measure of last resort. This means that the prison system should have a
clearly defined role in relation to other institutions of state and constitutional obligations with
specified functions pursuing legitimate and justifiable goals and objectives. In the case of
South Africa, there is a particular historical mission, namely the design, development and
implementation of a prison system which is the antithesis of the one inherited at the start of
the constitutional democracy. Furthermore, the constitutional justification for the imposition
of a prison sentence is derived from the opportunities and assistance that should be rendered
to offenders to better themselves and lead crime-free lives in the future. There are certain
absolute minimum standards of detention and treatment — derived from the right to dignity —
that are measurable and enforceable through judicial control over the prison system; the state

is responsible for ensuring compliance with these standards.

3.3 The recognition of rights requirement

Section 35 of the Constitution (108 of 1996) grants detailed procedural and substantive rights
to arrested and detained persons, including prisoners, and must be regarded as a consequence
of the excessive use of detention and imprisonment by the apartheid regime. Even if prisoners
do not evoke the same sympathy as other vulnerable groups, they are important because they

are in “an unusually close relationship with the state”'®’

and at the receiving end of the state’s
ability to exercise coercion. ' In this section the rights of prisoners, as afforded by the
Constitution, are explored further to unpack constitutionalism within the prison context; a
number of examples are used to illustrate individual points. The purpose of this exposition is
to show what is indeed required of transformative constitutionalism in South Africa.
Emphasis is placed on the right to dignity, the right to freedom and security of the person, the
right to life, and the right to freedom from slavery and servitude. It is fortunately the case that

a residuum principle in respect of prisoners’ rights was established in South African case law

nearly a hundred years ago, and it is here that this enquiry will start.

3.3.1 The residuum principle

167 Lazarus, L. (2004) Contrasting Prisoners’ Rights. Oxford: Oxford Monographs on Criminal Law and Justice,
p- 35. See also B v Minister of Correctional Services 1997 (6) BCLR 789(C) para 52-54.
'8 Muntingh, L. (2007 b), p. 9.
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The 1993 decision of Minister of Justice v Hofmeyr169 laid the foundation for subsequent
jurisprudence on prisoners’ rights and indicated the direction of future decisions by the
courts.'”’ The Appellate Division, as it was known then, used the opportunity in Hofineyr to
cite approvingly two earlier decisions, the 1912 decision in Whittaker and Morant v. Roos
and Bateman'”" and the minority judgment of Corbett JA in the 1979 Goldberg case.'™
Citing the Innes dictum, from Whittaker and Morant v. Roos and Bateman, the Appellate

Division, per Hoexter J, affirmed the residuum principle and dismissed the appeal with costs:

True, the plaintiffs' freedom had been greatly impaired by the legal process of
imprisonment; but they were entitled to demand respect for what remained. The fact
that their liberty had been legally curtailed could afford no excuse for a further illegal
encroachment upon it. Mr. Esselen contended that the plaintiffs, once in prison, could
claim only such rights as the Ordinance and the regulations conferred. But the directly
opposite view is surely the correct one. They were entitled to all their personal rights
and personal dignity not temporarily taken away by law, or necessarily inconsistent
with the circumstances in which they had been placed. They could claim immunity
from punishment in the shape of illegal treatment, or in the guise of infringement of
their liberty not warranted by the regulations or necessitated for purposes of gaol

discipline and administration. Any such punishment would amount to an injuria.’”

In the Goldberg case Corbett JA, in a minority decision, refers to a “substantial residuum of

rights”:

It seems to me that fundamentally a convicted and sentenced prisoner retains all the
basic rights and liberties (using the word in its Hohfeldian sense) of an ordinary citizen
except those taken away from him by law, expressly or by implication, or those
necessarily inconsistent with the circumstances in which he, as a prisoner, is placed. Of
course, the inroads which incarceration necessarily make upon a prisoner's personal

rights and liberties (for sake of brevity I shall henceforth speak merely of ‘rights’) are

1991993 (3) SA 131 (A).

7% Muntingh, L. (2007 b), p. 9.

711912 AD 92.

"2 Goldberg v Minister of Prisons 1979(1) SA 14.
1731993 (3) SA 131 (A), p.9, 1912 AD 92 pp. 122-123.
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very considerable. He no longer has freedom of movement and has no choice in the
place of his imprisonment. His contact with the outside world is limited and regulated.
He must submit to the discipline of prison life and to the rules and regulations which
prescribe how he must conduct himself and how he is to be treated while in prison.
Nevertheless, there is a substantial residuum of basic rights which he cannot be denied;

and, if he is denied them, then he is entitled, in my view, to legal redress.!”

Even though the Whittaker and Hofmeyr cases dealt with unsentenced prisoners and
Goldberg dealt with sentenced prisoners, the court in Hofmeyr dealt with this distinction
deftly and drew on the earlier decision in Cassiem and Another v Commanding Olfficer,
Victor Verster Prison, and Others, concluding that the residuum principle had not been
questioned by the courts and would therefore apply equally to sentenced and unsentenced
prisoners.'”” This approach was subsequently confirmed by the Constitutional Court in S v

Makwanyane and no distinction was drawn between sentenced and unsentenced prisoners.'”®

The residuum principle is thus well entrenched in South African prisoners’ rights
jurisprudence and imprisonment per se is not a justification for the further limitation of
rights, save for those rights that must of necessity be curtailed in order to implement the

sentence (or order) of the court.'”’

The retention of this rights status is important to protect, as
public opinion often bays for an erosion of this basic position. It has been demonstrated in
respect of prisoners’ right to vote, a right which forms an important, albeit symbolic, bulwark
against the erosion of other rights held by prisoners.'”® It has also been shown in post-1994

decisions, such as those dealing with the right to vote, that attempts by the executive to dilute

1741979(1) SA 14 p. 139.

175 Cassiem and Another v Commanding Officer, Victor Verster Prison, and Others 1982(2) SA 547(C)
‘Whether the same approach should be adopted when considering the rights of convicted prisoners (vide
Goldberg and Others v Minister of Prisons and Others1979 (1) SA 14 (A), particularly per CORBETT JA at 38
- 41) or of persons detained under other legislation (cf. Rossouw v Sachs 1964 (2) SA 551 (A)) does not arise
and need not be considered in the present case. In respect of awaiting-trial prisoners, the correctness of the
approach stated by INNES J as far back as 1912 has to my knowledge never been questioned.” Page 166 of
[1982] 4 All SA 162 (C).

176 § v Makwanyane 1995 6 BCLR 665 CCT/3/94 para 142.

77 Muntingh, L. (2007 b), p. 10.

178 Muntingh, L. and Sloth-Nielsen, J. (2009) The Ballot as a Bulwark: Prisoners’ Right to Vote in South Africa.
In Ewald, A.C. and Rottinghaus, B. (eds) Criminal disenfranchisement in an international perspective,

Cambridge: Cambridge University Press, pp. 221-243.
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the residuum principle have not been entertained by the Constitutional and other Superior

Courts.

3.3.2 The right to dignity

The Constitution, in Section 1, identifies dignity as one of the founding values of the
Republic and dignity ranks at least equally with the rights of freedom and equality. Human
dignity is therefore the source of a person’s innate rights to freedom and to physical integrity
from which other rights flow.!” Then Chief Justice Arthur Chaskalson, in an academic work,
concluded that in a broad and general sense, respect for human dignity implies respect for the
autonomy of each person, and the right of everyone not to be devalued as a human being or
treated in a degrading or humiliating manner."® He further pointed out that the right to
dignity, as a foundational right, must be granted more weight than the other individually
enumerated rights.181 The Constitutional Court has also recognised that imprisonment, and

any other punishment, encroaches on the dignity of a person:

Dignity is inevitably impaired by imprisonment or any other punishment, and the
undoubted power of the state to impose punishment as part of the criminal justice

. . . . 182
system, necessarily involves the power to encroach upon a prisoner's dignity.

The Constitutional Court also agreed with the US Supreme Court that “even the vilest
criminal remains a human being possessed of common human dignity” and the German
Federal Constitutional Court’s statement that “respect for human dignity especially requires
the prohibition of cruel, inhuman and degrading punishment”.' In S v Williams the

Constitutional Court’s conclusion on punishment was as follows:

The simple message is that the State must, in imposing punishment, do so in

accordance with certain standards; these will reflect the values which underpin the

179 Currie, I. and De Waal, J. (2005) ‘Human dignity’. In Currie, I. and De Waal, J. (eds) The Bill of Rights
Handbook (5™ edition) Cape Town: Juta, p. 273.

180 Chaskalson, A. (2002) Human dignity as a Constitutional Value. In Kretzmer, D., and Klien, E. (eds) The
Concept of Human Dignity in the Human Right Discourse, The Hague: Kluwer Law International, p. 134.

181 See also S v Makwanyane 1995 6 BCLR 665 CCT/3/94, paras 144 and 329.

182 ¢ v Makwanyane 1995 6 BCLR 665 CCT/3/94, para 142.

183 §v Makwanyane 1995 6 BCLR 665 CCT/3/94, para 57 and 59.
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Constitution; in the present context, it means that punishment must respect human

dignity and be consistent with the provisions of the Constitution.'®*

While the Constitutional Court has had to deal with the issue of life imprisonment'®® and
sentence lengths,'™ it has not yet had to deal with the constitutionality of imprisonment itself.
Until a different view on this emerges from the Constitutional Court, it must accepted that
prisoners have to tolerate greater limitations on their right to dignity than free persons,
provided that such limitations are justifiable in respect of the objectives of their
imprisonment, these being their rehabilitation and the prevention of crime.'® The threshold
of tolerance is described in Section 35(2)(e) of the Constitution, which states that prisoners
have a right “to conditions of detention that are consistent with human dignity”; this is further
described in the Correctional Services Act, which requires that prisoners must be detained in
safe custody “whilst ensuring their human dignity”.'® As noted above, Chapter 2 of the
Correctional Services Act then sets out the operational standards for ensuring conditions of

human dignity.

Prisoners’ right to dignity found an unlikely route to the Constitutional Court in August and
Another v the Electoral Commission and Others in 1999 when the Court had to determine if
prisoners had a right to vote in national and provincial elections.'® For Justice Sachs, dignity
in the context of imprisonment stretched beyond conditions of detention and extended into

civil and political rights:

The universality of the franchise is important not only for nationhood and democracy.
The vote of each and every citizen is a badge of dignity and of personhood. Quite
literally, it says that everybody counts. In a country of great disparities of wealth and
power it declares that whoever we are, whether rich or poor, exalted or disgraced, we

all belong to the same democratic South African nation; that our destinies are

184 S'v Williams and Others (CCT20/94) [1995] ZACC 6; 1995 (3) SA 632; 1995 (7) BCLR 861 (CC) (9 June
1995) para 38.

185§ v Makwanyane 1995 6 BCLR 665 CCT/3/94 para 171.

186 §v DodoCase CCT 1/01 para 27-38.

'8 Currie, I. and De Waal, J. (2005) ‘Human dignity’. In Currie, I. and De Waal, I. (eds) The Bill of Rights
Handbook (5" edition) Cape Town: Juta, p. 276.

'8 5 2(b) Correctional Services Act (111 of 1998).

1891999 (3) SA 1; 1999 (4) BCLR 363.
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intertwined in a single interactive polity. Rights may not be limited without justification
and legislation dealing with the franchise must be interpreted in favour of

. . . 190
enfranchisement rather than disenfranchisement.

In the August case the Constitutional Court provided substantial clarification on the status of
prisoners in South Africa, emphasising that they are not second-class citizens and remain,
even though deprived of their liberty, members of a democratic society who can participate in

. 191
elections.

The right to dignity also places a positive obligation on the state to “respect, protect, promote
and fulfil the rights in the Bill of Rights”."”> The purpose of a sentence of imprisonment, as
alluded to above, renders further expression to the right to dignity by recognising the
potential of each sentenced prisoner to contribute to society and be able to lead a “socially
responsible and crime-free life”. To fulfil this duty, the state is thus obligated to provide
access for sentenced prisoners to such services (e.g. education and therapeutic programmes)
to enable them to fulfil their human potential,”” as discussed in section 3.2.6. The German
Federal Constitutional Court regarded this in a transactional manner: while the state deprives
the prisoner of his liberty, the prison administration is required to legitimise the limitations
placed on prisoners through the services available to prisoners to enable them to lead socially
responsible and crime free lives.'” The right to dignity in a prison environment should be
regarded as an open-ended and expansive value, seeking new normative expressions in the

daily regime. In the absence of such an approach and concomitant conditions,

. it is unlikely that prisoners will subscribe to the values of self-worth, respect for
others, respect for the rule of law and so forth. Degrading and humiliating treatment
and conditions do not create an environment supportive of the rehabilitative ideal; it
actively undermines it. The right to dignity therefore lies at the core of prisoners’ rights

in a constitutional democracy and should be understood in very tangible terms and

1901999 (3) SA 1; 1999 (4) BCLR 363, para 17.

I Muntingh, L. (2007 b), p. 10.

1925 7(2) Act 108 of 1996.

193 Muntingh, L. (2007 b), p. 10.

194 Lazarus, L. (2004) Contrasting Prisoners’ Rights. Oxford: Oxford Monographs on Criminal Law and Justice,
p- 44.
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emphasising the positive measures undertaken to give effect to personal worth and

autonomy. 193

3.3.3 Freedom and security of the person

Under international law, the prohibition of torture carries the enhanced status of a peremptory
norm (ius cogens) of general international law."”® The absoluteness of the ban means that it
applies regardless of the status of the victim and the circumstances, be it a state of war, siege,
emergency, or whatever."”’ The revulsion with which the torturer is regarded is demonstrated
by the very strong judicial rebuke, condemning the torturer as someone who has become

“like the pirate and slave trader before him — hostis humani generis, an enemy of all

59 199

d”,'”®* and torture itself as an act of barbarity which “no civilized society condones”,

mankin

9200 1 9201

“one of the most evil practices known to man™"" and “an unqualified evi

195 Muntingh, L. (2007 b), p. 11.

19 As a peremptory norm it ‘enjoys a higher rank in the international hierarchy than treaty law and even
‘ordinary’ customary rules. The most conspicuous consequence of this higher rank is that the principle at issue
cannot be derogated from by States through international treaties or local or special customs or even general
customary rules not endowed with the same normative force.” (Prosecutor v. Furundzija ICTY (Trial Chamber)
Judgment of 10 December 1998 at para 147-157.) See the House of Lords decision in 4 (FC) and others (FC) v.
Secretary of State for the Home Department (2004); A and others (FC) and others vs Secretary of State for the
Home Department [2005] UKHL 71 para 33. Also R v. Bow Street Metropolitan Stipendiary Magistrate, Ex
parte Pinochet Ugarte (No 3) [2000] 1 AC 147, 197-199.

"7 The prohibition of torture is prescribed in Art. 5 of the Universal Declaration of Human Rights (1948)
(hereafter UDHR) and a number of international and regional human rights treaties, including ICCPR in Art. 7
and Art.10, ECHR in Art.3, ACHR in Art.5(2), and ACHPR, Art. 5. Several treaties have been developed with
the specific aim to combat torture. These are: UN Convention against Torture (UNCAT), the European
Convention for the Prevention of Torture and Inhuman and Degrading Treatment or Punishment 1987 and the
Inter-American Convention to Prevent and Punish Torture 1985. The prohibition is furthermore taken up in a
number of legally non-binding, but morally authoritative instruments. These include: The Declaration on the
Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Adopted by General Assembly resolution 3452 (XXX) of 9 December 1975 (1975 Declaration),
the Standard Minimum Rules for the Treatment of Prisoners (1955), the Basic Principles for the Treatment of
Prisoners (1990), the Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment (1988), the United Nations Rules for the Protection of Juveniles Deprived of their Liberty (1990),
and the Principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (2000).

8 Filartiga v. Pena-Irala[1980] 630 F (2™ Series) 876 US Court of Appeals 2™ Circuit 890.
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South Aftrica’s recent socio-political political history made the drafters of the 1993 and 1996
Constitutions alive to the crime of torture and the importance of including the right to be free
from torture into the Constitution, and it was thus included into the Interim Constitution®®?
and the final Constitution®” under the heading “Freedom and security of the person”.204 The
right to freedom and security of the person is described in five subsections in the
Constitution, two of which are non-derogable: the right not to be tortured and the right not to
be treated or punished in a cruel, inhuman or degrading way.>* Following from the
discussion above on the right to dignity (section 3.3.2), it has been concluded that the right to
dignity is at the heart of the right not to be tortured or to be treated or punished in a cruel,

inhuman or degrading Way.206

In the post-1994 era it is important to understand torture in a broader sense and expand its
historical association with political opponents of the state to include common law suspects
and detainees, prisoners, children in secure care facilities, and all other situations where
people are deprived of their liberty and at the mercy of state officials.””’ With South Africa’s
large prison population, the risk of torture and ill-treatment is significant. The former UN
Special Rapporteur on Torture (Prof. Nowak) regarded the deprivation of liberty as key to
understanding and defining torture: “It is the powerless of the victim in a situation of

detention which makes him or her so wvulnerable to any type of physical or mental

19 4 (FC) and others v. Secretary of State for the Home Department para 67.

20 4 (FC) and others v. Secretary of State for the Home Department para 101.

2 4 (FC) and others v. Secretary of State for the Home Department para 160.

2925 11(2) Act 200 of 1993

203 512(1)(e) Act 108 of 1996

2% Muntingh, L. (2011) 4 guide to the UN Convention against Torture in South Africa. CSPRI Report, Bellville:
Community Law Centre, p. 11.

s 12(1)(d)(e)

296 Currie, 1. and De Waal, J. (2005) The Bill of Rights Handbook, Juta, Cape Town, p. 276. See also S v
Makwanyane (CCT3/94) [1995] ZACC 3; 1995 (6) BCLR 665; 1995 (3) SA 391; [1996] 2 CHRLD 164; 1995
(2) SACR 1.

27 Muntingh, L. (2008) Preventing and combating torture in South Africa — a framework for action under CAT
and OPCAT, CSPRI and CSVR, Bellville and Johannesburg, p. 4.
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pressure”.208 Therefore any mental or physical pressure exerted on a person deprived of his or

her liberty must be seen as an interference with the dignity of that person.209

While the Constitution is clear on the right to be free from torture, enabling domestic
legislation criminalising torture under domestic law has not been enacted as at December
2011. The absence of legislation criminalising torture gives rise to three immediate
problems.210 First, the definition of torture in United Nations Convention against Torture, and
Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) needs to be
incorporated into domestic legislation reflecting that: torture inflicts severe mental and
physical suffering; it is done intentionally; it is committed by a public official or at the behest
of a public official; and excludes pain and suffering inherent in or incidental to lawful
actions. Second, common law offences (e.g. assault and attempted murder) are inadequate to
prosecute perpetrators of torture. Third, in the absence of a statutory crime, the punishment of
perpetrators becomes problematic. UNCAT requires that states parties shall “make these
offences punishable by appropriate penalties which take into account their grave nature”.*!!
Therefore, legislation criminalising torture needs “to reflect on the punishment of perpetrators
of torture to the extent that the punishment should reflect the gravity of the offence and

. 212
expresses the revulsion of torture”.

To date, the South African Police Service (SAPS) is the only government department that has

developed a policy on the prevention of torture; no other government department, including

2% Nowak, M. and McArthur, E. (2006) ‘The Distinction between torture and cruel, inhuman or degrading
treatment’. Torture, Vol. 16 No. 3, p. 151.

% Nowak, M. and McArthur, E. (2006), p. 151.

219 Muntingh, L. (2007 b), p. 12. In General Comment No. 2 the Committee against Torture (CAT) expressed
itself as follows on the issue of criminalisation: [para 11]. ‘By defining the offence of torture as distinct from
common assault or other crimes, the Committee considers that States parties will directly advance the
Convention’s overarching aim of preventing torture and ill-treatment. Naming and defining this crime will
promote the Convention’s aim, inter alia, by alerting everyone, including perpetrators, victims, and the public, to
the special gravity of the crime of torture. Codifying this crime will also (a) emphasize the need for appropriate
punishment that takes into account the gravity of the offence, (b) strengthen the deterrent effect of the
prohibition itself, (c) enhance the ability of responsible officials to track the specific crime of torture and (d)
enable and empower the public to monitor and, when required, to challenge State action as well as State inaction
that violates the Convention.” (CAT/C/GC/2).

2 Article 4(2).

212 Muntingh, L. (2007 b), p. 12.
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the DCS, has developed such a policy. It remains the case that the language of the UNCAT
and other key texts, such as the General Comments issued by UN Committee against Torture

(CAT), has not entered the lexicon of the DCS.*"

A further issue to take note of in the discussion on torture is the extent to which the state is
responsible for the actions of non-state actors, especially within the context of inter-prisoner
violence and specifically sexual violence in prison settings.?'* From CAT General Comment
2 it is clear that the state’s responsibility in respect of safe custody and freedom from torture
extends beyond its own officials to include responsibility for the actions of non-state actors,

i.e. other prisoners:

The Committee has made clear that where State authorities or others acting in official
capacity or under colour of law, know or have reasonable grounds to believe that acts of
torture or ill-treatment are being committed by non-State officials or private actors and
they fail to exercise due diligence to prevent, investigate, prosecute and punish such
non-State officials or private actors consistently with the Convention, the State bears
responsibility and its officials should be considered as authors, complicit or otherwise
responsible under the Convention for consenting to or acquiescing in such
impermissible acts. Since the failure of the State to exercise due diligence to intervene
to stop, sanction and provide remedies to victims of torture facilitates and enables non-
State actors to commit acts impermissible under the Convention with impunity, the
State’s indifference or inaction provides a form of encouragement and/or de facto
permission. The Committee has applied this principle to States parties’ failure to
prevent and protect victims from gender-based violence, such as rape, domestic

violence, female genital mutilation, and trafﬁcking.215

1> Muntingh, L. And Fernandez, L. (2008) ‘A review of measures in place to effect the prevention and
combating of torture with specific reference to places of detention in South Africa.” South African Journal on
Human Rights, Vol. 24 No. 1, p. 126. The word ‘torture’ appears nowhere in the Correctional Services Act, the
Regulations to the Act, the White Paper on Corrections in South Africa or the Standing Orders.

1% For a detailed discussion on sexual violence in prisons, see Muntingh L. and Satardien, Z. (2011) ‘Sexual
violence in prisons — Part 1: the duty to provide safe custody and the nature of prison sex’. South African
Journal of Criminal Justice, Vol. 24 No. 1, pp. 1-18.

215 Committee Against Torture, General Comment 2 (CAT/C/GC/2) para 18.
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The UN Special Rapporteur on Torture is even more specific in this regard, noting that the

Convention

... goes beyond the traditional concept of State responsibility and includes acts which
are not directly inflicted by the State officials, but executed with their active or passive
agreement or were possible to occur due to their lack of intervention, which would have
been possible. Under this extended responsibility, inter-prisoner abuse may fall under

the definition of torture.?!®

In summary, three issues are clear. First, the state has a constitutional obligation to promote,
protect and uphold the right of prisoners to be free from torture and other ill-treatment.
Second, this duty applies not only to the actions of its own officials but also to the actions of
non-state actors (e.g. other prisoners) where such acts are committed through action,
omission or acquiescence of officials. Third, in the absence of legislation criminalising
torture and the lack of measures taken by the state to give effects to its obligations under
UNCAT, the protection of the right to freedom and security of the person (and consequently
the right to dignity) guaranteed by the Constitution, is substantially weakened in the case of
people deprived of their liberty.

3.3.4 The right to life

The right to life was included in the Interim Constitution®'’” and ultimately in the 1996
Constitution.*'® The Constitutional Court dealt with the death penalty in S v Makwanyane and
did so convincingly.219 Linking the right to life with the right to dignity, the Constitutional

Court found that this linkage, seen together with the risk of arbitrariness and error, as well as

216 Report of the Special Rapporteur on Torture Add.5 para 39. Cited in Muntingh L. and Satardien, Z. (2011)
‘Sexual violence in prisons — Part 1: the duty to provide safe custody and the nature of prison sex’. South
African Journal of Criminal Justice. Vol. 24 No. 1, p. 10.

1759 of Act 200 of 1993.

285 11 Act 108 of 1996.

219 Currie, I. and De Waal, J. (2005) “Life’. In Currie, I. and De Waal, J. (eds) The Bill of Rights Handbook (5"
edition) Cape Town: Juta, p. 280.
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the availability of life imprisonment as an alternative, weighed more than the unproven
deterrent value of execution and society’s assumed need for retribution. ??* In short,
“retribution cannot be accorded the same weight under our Constitution as the rights to life

and dignity”. 221

The death penalty was also the focus of the Constitutional Court in Mohamed v President of
the RSA,*** where the court had to deal with the extradition of a terrorism suspect to the USA
where he faced the risk of the death penalty. The Court found that the state had failed in its
positive duty to protect the right to life by extraditing Mr. Mohammed to the United States
where he might receive the death penalty, and more specifically that the state failed to seek
assurances from the USA government that Mr. Mohammed would be protected from the
death penal‘[y.223 By handing Mohamed over to the USA, it was found that the South African
immigration authorities failed to respect and protect his constitutional right to life, the right to
dignity and the right to be free from cruel, inhuman and degrading punishment.”** In a
September 2011 decision the Mohammed case was used to refuse an extradition request by
the Botswana government for two murder suspects who would face the death penalty if

. 225
convicted.

The right to life also imposes a duty on the state to protect citizens from life-threatening
attacks, **° a duty which the Carmichele case”’ delineates. Consequently, the state also has a
duty to protect prisoners against such attacks by both officials and fellow prisoners.*® The
Annual Reports of the DCS and the Judicial Inspectorate for Correctional Services indicate

that there are worryingly high numbers of unnatural deaths of prisoners as well as complaints

220 Muntingh, L. (2007 b), p. 12.

21§y Makwanyane 1995 6 BCLR 665 CCT/3/94, para 145.

22 Mohamed v President of the Republic of South Africa 2001 (3) SA 893 (CC).

3 Mohamed v President of the Republic of South Africa 2001 (3) SA 893 (CC).

224 Banda, J., Katz, A. and Hiibschle, A. (2005) ‘Rights versus Justice — issues around extradition and
deportation in transnational terrorist cases’. African Security Review 14(4), p. 65.

225 Tsebe v Minister of Home Affairs South Gauteng High Court, Case no. 27682/10.

226 Currie, I. and De Waal, J. (2005) “Life’. In Currie, I. and De Waal, J. (eds) The Bill of Rights Handbook (5"
edition) Cape Town: Juta, pp. 285-286.

27 Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC).

228 Muntingh, L. (2007 b), p. 12.
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alleging assault. 2% This is discussed in more detail in Chapters 3 and 5. The overall
impression remains that South Africa’s prisons are extremely unsafe and that life-threatening

. . . . . 230
situations are not uncommon, whether they are the making of prisoners or officials.

3.3.5 Right to be free from slavery and servitude

Freedom from slavery and servitude enjoy non-derogable status in the Constitution. Given
South Africa’s history with prison labour," it is necessary to make a number of observations
insofar as the issue applies to the post-1994 era, an era in which questions have been raised
about the constitutionality of compelling prisoners to perform labour.**? International law
prohibits forced labour®* but key instruments make an exception in the case of prison labour.
The International Labour Organisation Forced Labour Convention No. 29 (1930) permits the
use of forced labour for prisoners serving a sentence, but prohibits the use of prison labour
for private enterprises.”>* The International Covenant on Civil Political Rights (ICCPR) does
not make a distinction between sentenced and unsentenced prisoners and permits forced

labour for prisoners, provided that they are lawfully detained or under a lawful conditional

29 For 2010/11 the DCS reported a total of 51 such deaths and an estimated total of 5150 complaints of assault.
In 2009/10 the Judicial Inspectorate for Correctional Services recorded 3756 complaints regarding assaults of
prisoner-on-prisoner, and 2189 assaults of official-on-prisoner. The DCS has in general been tardy in
responding to the problem and gang management strategy was reportedly developed and operationalised in the
2010/11 financial year. The influence of the prison gangs is discussed further in Chapter 4 (section 4.1).

B0 McCullum case. UN Human Rights Committee, Communication No. 1818/2008. Delivered 2 November
2010.

21 While various forms of forced labour were used during colonial times, the 1959 Prisons Act created a system
of release-on-parole for short-term African prisoners on condition that they enter into strict employment
agreements with a farmer. The system was open to abuse as a parole violation would result in a return to prison.
(Van Zyl Smit, D. (1992), p. 31.)

220n 11 August 2010 the Portfolio Committee on Correctional Services held public hearings on the issue of
prison labour, and the submission by CSPRI dealt specifically with the constitutionality of prison labour as was
requested by the Portfolio Committee. PMG Report on the meeting of the Portfolio Committee on Correctional
Services of 11 August 2010, http://www.pmg.org.za/report/201008 1 1 -public-hearings-inmate-labour-social-

reintegration-adoption-minutes Accessed 6 October 2011.

233 International Labour Organisation Forced Labour Convention No. 29 (1930) and the International Labour
Organisation Abolition of Forced Labour Convention No. 105 (1957) and ICCPR Art 8.
24 Art 2(2)(c).
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release.”*® The desirability of prisoners performing work appears to derive from common
wisdom and a general wish that prisoners should be productive,”° a notion supported by the

UNSMR.?’

While a sentenced prisoner may not be compelled to perform labour as a form of punishment
or as a disciplinary measure,”® the Correctional Services Act reflects the general support for
prison labour by stating that labour performed by prisoners is aimed at fostering habits of
industry and at assisting with the training of prisoners.” It is also a general principle of the
correctional system to be, as far as possible, self-sufficient and operate on “business
principles”, this being a further justification for using prisoner labour.** Work opportunities
for prisoners should also not be occasional or sporadic but “sufficient work must as far as is
practicable be provided to keep prisoners active for a normal working day and a prisoner may
be compelled to do such work”.**' Sentenced children enjoy additional protection in respect
of labour. They may perform labour only for the purposes of training aimed at obtaining
skills and for the benefit of their development, and may not may not perform labour that is
inappropriate to their age or which places the child’s educational, physical, mental or social

well-being at risk.***

That prison labour has not been a source of litigation is hardly sulrprising.243 Finding work

opportunities for prisoners inside the prison system is increasingly difficult due to overriding

23 De Jonge, G. (1999) Still “Slaves of the Sate’: Prison Labour and International Law. In Van Zyl Smit, D. and
Diinkel, F. (eds) Prison Labour: Salvation or Slavery, Ashgate: Aldershot, p. 327.

3% Gibbons, J. and Katzenbach, N. (2006) Confronting Confinement. The Commission on Safety and Abuse in
America’s Prisons, Vera Institute of Justice, p. 11.

*7 UNSMR Rules 71 to 76.

38 § 40(5) Correctional Services Act 111 of 1998.

29 $37(1) (b) Correctional Services Act 111 of 1998.

240§ 3(2)(b) Correctional Services Act 111 of 1998.

21 5 40(1) Correctional Services Act 111 of 1998.

2 5 40(3)(b)-(c) Correctional Services Act 111 of 1998.

243

Submission by the CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August

2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,

http://www.pmg.org.za/report/201008 1 1-public-hearings-inmate-labour-social-reintegration-adoption-minutes

Accessed 6 October 2011.
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security concerns.”** In 2007/8 only 10 349 out of approximately 115 000 sentenced prisoners
were placed in work opportunities, amounting to less than 10% of the sentenced
population.”” The pervasive idleness characterising South African prison life contributes
significantly to generally poor conditions of detention (such as being in overcrowded cells for
most of the day) and must place a heavy burden on the mental health of prisoners.**® Prison

conditions and the treatment of prisoners are discussed extensively in Chapter 5.

In respect of prison labour, three key issues are discussed below: access to work opportunities
in prison and the right to work; the legal status of working prisoners and their payment; and
meaningful and purposeful work.?* First, it can be assumed safely that the majority of
prisoners would prefer to be active through work activities and other means (e.g. formal

8 However, the high unemployment rate in South

education, training, recreation and sport).
Africa and other socio-economic realities militate against a possible claim by sentenced
prisoners that they must have access to work. The low number of work opportunities

currently available will, in all likelihood, persist for the foreseeable future. A more

*** Most work opportunities are on the terrain of the prison, prison farms or at technical and production

workshops. However, prisoners classified as maximum security are excluded from these opportunities.
Following the introduction of mandatory minimum sentences and a general increase in sentence tariffs, the
proportion of prisoners classified as maximum security increased substantially as the formula used to calculate
the classification assigns a heavy weight to the length of the sentence imposed.

5 Department of Correctional Services (2008) Annual Report 2007/8, Pretoria: Department of Correctional
Service, p.51. It should be noted that the statistics provided for subsequent years, including 2010/11, reflect that
there were in excess of 100 000 job opportunities provided. These figures do not accord with the statistics
provided in earlier years and in all likelihood count ‘work sessions’ as opposed to sustained work opportunities,
for example, being a cook in a prison kitchen. In view of this it is more likely still to be the case that
approximately 10 000 sentenced prisoners are involved in sustained work opportunities.

246 Submission by CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August

2010, PMG Report on the meeting of the Portfolio Committee on Correctional Services of 11 August

2010,http:// www.pmg.org.za/report/201008 1 1-public-hearings-inmate-labour-social-reintegration-adoption-

minutes Accessed 6 October 2011.

7 The three issues identified are by and large overlapping with those identified by D. van Zyl Smit and F.
Diinkel (1999) ‘Conclusion’. In Van Zyl Smit, D. and Diinkel, F. (eds) Prison Labour: Salvation or Slavery,
Ashgate: Aldershot, p. 335-346.

248

Submission by CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August

2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,

http://www.pmg.org.za/report/201008 1 1-public-hearings-inmate-labour-social-reintegration-adoption-minutes

Accessed 6 October 2011.
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convincing claim, however, may be the right to access such services and opportunities to
prepare them for their release as these are clear requirements in the Correctional Services Act
and stand central to the purposes of the correctional system as described in the Act and the
2004 White Paper.249 The Correctional Services Act also makes a clear connection between
labour as part of rehabilitation and skills training and labour that would presumably assist
prisoners to reintegrate into society once released. While prisoners cannot lay claim to a right
to work, there are more grounds for a claim to access services that would prepare them for

. - o, 250
release and re-entry into society.

Second, while working prisoners are not employees of the DCS, their legal status remains
uncertain due to their exclusion from the Basic Conditions of Employment Act (75 of 1997),
Unemployment Insurance Act (63 of 2001) and the Occupational Health and Safety Act (85
of 1993).' If a prisoner suffers an injury during the performance of labour and the injury
was not due to the fault or negligence of the prisoner and is of such a nature and extent that it
will affect his/her future income-earning ability, an ex gratia payment at the discretion of the
National Commissioner can be made.”> Prisoners thus find themselves in a situation where
they perform labour (e.g. working in a prison kitchen) but are not recognised as workers and

excluded from the concomitant protections arising from this status.”>

4 Submission by CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August
2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,
http://www.pmg.org.za/report/201008 1 1 -public-hearings-inmate-labour-social-reintegration-adoption-minutes

Accessed 6 October 2011.

3% Submission by the CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August

2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,

http://www.pmg.org.za/report/20100811-public-hearings-inmate-labour-social-reintegration-adoption-minutes

Accessed 6 October 2011.

2! Department of Correctional Services Standing Orders (B-Orders) Order 3 Chapter 4, section 6.
2 Department of Correctional Services Standing Orders (B-Orders) Order 3 Chapter 4, section 6.
233 Submission by CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August

2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,

http://www.pmg.org.za/report/201008 1 1-public-hearings-inmate-labour-social-reintegration-adoption-minutes

Accessed 6 October 2011.
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Prisoners who are performing labour do receive a gratuity but this is far removed from what
can be accepted as market-related.”>* The privatisation of a number of prison kitchens also
raises concerns when private operators are generating profits whilst using prison labour in the
privatised kitchens, presumably at the same gratuity scales applicable to prisoners performing
other non-privatised types of work. This raises not only serious ethical questions about
decision-making in DCS, but could amount to a violation of Rule 73(1)*>° of the UNSMR**
and ILO Convention No 29 (1930).

17 and domestic law is clear that work performed by prisoners should be

Third, internationa
meaningful and have purpose. The DCS provides little information about the exact nature of
the work performed by prisoners, but it is known anecdotally that a large proportion of
working prisoners are engaged in dull repetitive tasks of an unskilled nature.”® There is thus
limited potential that the skills and abilities acquired through such labour will enable released
prisoners to find employment in the market where they have to compete with a large pool of
unskilled work-seekers. Addressing this will require that skills development in prisons should

be aligned to market needs and that the DCS take the necessary steps on a sufficient scale to

place released and paroled prisoners in employment positions.*”

4 The gratuity (2006) was R87.12 (US$12.00) per month for the best paid working prisoner. Note that this may
have been subject to adjustment.

573 (1) Preferably institutional industries and farms should be operated directly by the administration and not
by private contractors.

26 Submission by the CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August
2010, PMG Report on the meeting of the Portfolio Committee on Correctional Services of 11 August 2010,
http://www.pmg.org.za/report/20100811-public-hearings-inmate-labour-social-reintegration-adoption-minutes
Accessed 6 October 2011.

7 The European Prison Rules, in line with the UNSMR, also requires that: Prison authorities shall strive to

provide sufficient work of a useful nature (Rule 26(2)).
2% Submission by the CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August
2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,

http://www.pmg.org.za/report/20100811-public-hearings-inmate-labour-social-reintegration-adoption-minutes

Accessed 6 October 2011.
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Submission by the CSPRI on prison labour to the Portfolio Committee on Correctional Services, 11 August
2010, PMG Report on the meeting of the portfolio Committee on Correctional Services of 11 August 2010,

http://www.pmg.org.za/report/201008 1 1-public-hearings-inmate-labour-social-reintegration-adoption-minutes.

Accessed 6 October 2011.
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3.3.6 Summary of issues

Reflecting on the post-1994 period, it should be asked what the relative importance was and
is of prisoners’ rights, as provided for in the Constitution, in framing, discussing and debating
social policy, or the “rights rhetoric”.**® The development of social policy can be driven by a
number of concerns such as rights, managerialist concerns, or law and order objectives. There
is a legitimate expectation that in a constitutional democracy emphasis should be on giving
greater effect to rights and protecting citizens’ rights. This has, in the case of prisoners, been
a fragmented discourse with often competing agendas®®' and mixed messages. The mandatory
minimum sentences legislation®®* clearly communicates a punitive approach and does so with
limited regard to the individual offender; on the other hand, government is supportive of
restorative justice**> — an approach diametrically opposed to retribution. In respect of
prisoners’ rights it remains thus cause for concern that this collective of rights, as an
expression of constitutionalism, frequently plays second, if not third, fiddle to other strategic

and political priorities. Chapter 5 will provide a more detailed analysis in this regard.

3.4 Accountability

3.4.1 Overview

The second broad aim of the Constitution, as articulated in the Preamble, refers to a
“democratic and open society in which government is based on the will of the people”. From
this aim the notions of transparency and accountability can be derived as requirements for a
constitutional democracy; they are also the antithesis of the apartheid government and thus
central to constitutionalism in South Africa. Although the terms ‘“accountability” and

“transparency” are frequently used in a pair, this section will deal only with the former;

260 | azarus, L. (2004), p. 16.

21 Muntingh, L. (2007 b), p. 15.

%2 Act 105 of 1997.

263 The 2003/4 DCS Annual Report states: ‘The Department holds a Restorative Justice Week every year in
November where the focus is on reparation and restoration. To create awareness amongst personnel, offenders,
victims, families and the community, DCS personnel and the community commemorated the 2003 Restorative
Justice Week in all six regions. Offenders were encouraged and motivated to reach out to their victims to
express their remorse and seek their forgiveness. Chaplains, social workers and other personnel worked together
to organize restorative justice events and workshops with offenders and the community at various correctional

centres.” (p. 34).
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transparency will be discussed in section 3.5 below. Accountability is understood to mean the
relationship “between the bearer of a right or a legitimate claim and the agents or agencies
responsible for fulfilling or respecting that right”.?** This means that a government must be
able to and indeed explain how it executed its mandate.”®> The point has also been made that
the normal features of a democracy (e.g. multi-party elections and universal suffrage) are
necessary but not sufficient to ensure healthy accountability between citizens and the
government.**® Democratic elections therefore do not make for clean government and new
democracies remain haunted by human rights violations, nepotism and corruption, which do

not disappear with the advent of democratic elections.*’

The construct of accountability can be split into two dimensions: horizontal accountability
and vertical accountability. According to Schacter, the state must be willing “to restrain itself
by creating and sustaining independent public institutions to oversee its actions, demand
explanations, and when circumstances warrant, impose penalties on the government for
improper and illegal activity ”.**® The accountability that the state imposes on itself and on
governments is commonly referred to as horizontal accountability. Vertical accountability
refers to the control external institutions exercise over a government, such as the electorate,
the media and civil society.”® Accountability to international mechanisms, for example, UN

Treaty Bodies, is also included within the vertical accountability relationship.

The fact that a relationship exists between the state and another internal or external body does
not automatically result in an effective accountability relationship, and three principles need
to be adhered to, namely transparency, answerability, and controllability. Transparency is
discussed in the following section (section 3.5) and the focus here is on answerability and
controllability. The answerability requirement states that decision-makers must be able to

justify their decisions and actions publicly in order to substantiate that they are reasonable,

264 U4 Anti-Corruption Resource Centre Corruption Glossary http://www.u4.no/document/glossary.cfm

Accessed 6 October 2011.
25 Muntingh, L. (2007 b), p. 16.

266 Schacter, M. (2001) When Accountability Fails — a framework for diagnosis and action, Isuma Vol. 2 No. 2,
p- L.

27 Muntingh, L. (2007 b), p. 16.

268 Schacter, M. (2001), p. 2.

269 Schacter, M. (2001), p. 2.
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rational and within their mandate.?” Answerability (and transparency) will, however, be
meaningless if there are not mechanisms in place to sanction actions and decisions in
contravention of the given mandate; accountability institutions must therefore be able to
exercise control over the institutions that they are overseeing.271 Failure to hold government

and individuals accountable creates the conditions for impunity to exist.*’*

3.4.2 Horizontal accountability

The description below deals with two relevant aspects of horizontal accountability:

governance and the treatment of prisoners.

3.4.2.1 Horizontal accountability and governance

The governance of the prison system and the treatment of prisoners are inextricably linked,

and this link is aptly described by Tapscott:

[Tlhe notion of governance is understood to encompass not only issues of
administrative efficiency and probity, but also the extent to which the basic
human/constitutional rights of offenders are recognised and respected. This relates both
to the manner in which offenders are treated in the prison system and the opportunities
which they are afforded to re-orientate their lives towards a more constructive future in

society.?”?

The accountability architecture in respect of the governance of the South African prison
system is well-developed. The DCS is accountable by means of its internal auditing and
control procedures, internal disciplinary procedures, the Departmental Investigative Unit
(tasked with investigating corruption), the Auditor General, the Public Service Commission,
Department of Public Service and Administration, Standing Committee on Public Accounts,

the Parliamentary Portfolio Committee on Correctional Services and the Standing Committee

2 U4 Anti-corruption Resource Centre, Glossary, http://www.u4.no/document/glossary.cfm Accessed 6

October 2011.

271 U4 Anti-corruption Resource Centre, Glossary, http://www.u4.no/document/glossary.cfm Accessed 6
October 2011.

2”2 Muntingh, L. (2007 b), p. 16.

73 Tapscott, C. (2005) 4 Study of Best Practice in Prison Governance, CSPRI Research Report No. 9,

Bellville: Community Law Centre, p.3.
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on Security and Constitutional Development. There is little unusual or unique in this
arrangement, which is similar for all government departments, and these structures serve to
hold the DCS accountable in respect of the budget, its strategic direction, management

decisions, and to some extent, the behaviour of individual officials.””*

Post-1994 the DCS exhibited significant governance problems which ultimately led to the
establishment of the Jali Commission in 2001,%” although there were very strong indications
as early as 1996 that the state had lost control over the Department.”’® In respect of financial
accountability the DCS has received qualified audits from the Auditor General since 2000.%”
It was also later evident from the Jali Commission’s findings that the DCS had not responded,
or had responded poorly, to earlier investigations undertaken by other institutions of state
such as the Department of Public Service and Administration and the Public Service
Commission; in addition, and crucially, it had failed to enforce its own disciplinary code.
These and other problems around governance will be discussed further in Chapters 3, 4 and 5.
In overview it can be said that a prison system which does not hold its own staff accountable
will create the space for impunity to set in, leading to corruption and human rights violations:

in effect it undermines in small and insidious ways the rule of law. *’®

3.4.2.2 Horizontal accountability and the treatment of prisoners

In addition to accountability relating to governance, accountability must also exist in respect
of the treatment of prisoners. Generally very little information in this respect is available in
either the DCS Annual Reports or the Annual Reports of the Judicial Inspectorate for
Correctional Services. This problem is not unique, and researchers from other jurisdictions
have remarked that there is in fact very little reporting available in the public domain, be it in

informal narrative or formal research, on “what is happening behind the prison walls”. 2"

7% Muntingh, L. (2007 b), p. 16.
*73 Judicial Commission of Inquiry into Allegations of Corruption, Maladministration and Violence in the
Department of Correctional Services (Proclamation No.135 of 2001). Hereafter ‘the Jali Commission’.

276 Muntingh, L. (2007 b), p. 18; PMG Report on the meeting of the Portfolio Committee on Correctional

Services of 14 March 2000 http:/www.pmg.org.za/viewminute.php?id=3591 Accessed 22 November 2011.
277

See relevant DCS Annual Reports.

"8 Muntingh, L. (2007 b), p. 18.

7 Boin, A., James. O., and Lodge, M. (2005) New Public Management and Political Control: Comparing three
European Correctional Systems, Paper prepared for the SCANCOR Workshop Autonomization of the State:
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In respect of horizontal accountability and the treatment of prisoners, four routes are
distinguished. First, there is the internal complaints and requests mechanism of the
Department to which prisoners are entitled to have daily access;”® however, concerns have
been expressed about its effectiveness in dealing with gross rights violations or other
sensitive matters.”®' Second, the Correctional Services Act (111 of 1998) (Chapters 9 and 10)
provides for the Judicial Inspectorate for Correctional Services and the appointment of
Independent Visitors assigned to each prison in South Africa. The task of the Inspectorate is
to “facilitate the inspection of prisons in order that the Inspecting Judge may report on the

2

treatment of prisoners in prisons and conditions in prisons”. *** The Inspecting Judge

“inspects or arranges for the inspection of prisons in order to report on the treatment of
prisoners in prisons and on conditions and any corrupt or dishonest practices in prisons”.***
The Inspectorate has not been without criticism, especially from the Jali Commission, and
these matters will be examined in Chapters 4 and 6. The third layer in the accountability
structure relating to the treatment of prisoners is made up of the so-called Chapter 9
institutions,”®* which have broad mandates that could include the treatment of prisoners; any
of these institutions can deal with prisoner issues insofar as it relates to their focus area.
Whilst the South African Human Rights Commission (SAHRC) has a stronger association
with the treatment of prisoners than other Chapter 9 institutions,” it appears that since the

establishment of the Judicial Inspectorate for Correctional Services all prisoner-related

complaints received by the SAHRC are referred to the Inspectorate.”™ In a limited sense the

From integrated administrative models to single purpose organizations’, Stanford University, 1-2 April 2005, p.
10.

%0521 Act 111 of 1998.

21 Law Society of South Africa, (2004) Prison Report 2003, p.6; Muntingh, L. (2007 b), p. 18.

282 585(2).

% 5.90.

8% These are the institutions created by the Constitution (in Chapter 9) designed to ensure transparency and
accountability.

285 Chapter 9 of the Constitution establishes ‘state institutions supporting constitutional democracy’ and they are
the Public Protector; South African Human Rights Commission; Commission for the Promotion and Protection
of the Rights of Cultural, Religious and Linguistic Communities; Commission for Gender Equality; Auditor
General; Electoral Commission; and Independent Authority to Regulate Broadcasting (ss 182-192 of Act 108 of
1996).

¢ Dissel, A. (2003) 4 Review of Civilian Oversight over Correctional Services in the Last Decade. CSPRI
Research Report No. 4. Bellville: Community Law Centre, p. 53.
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South African Police Services (SAPS) also serves an accountability function in respect of the
treatment of prisoners as it is obliged to investigate all charges laid by prisoners, including
charges laid against prison officials.”®” Fourth, after 1990 there has been an increase in the
use of litigation to address the treatment of prisoners, their access to health care services, the

right to vote and the administration of the parole system.**®

In respect of the treatment of prisoners, an effective accountability structure would need to
meet two basic requirements. First, it must be able to conduct effective investigations and
thus have the necessary independence, impartiality and capacity (skills, authority and person-
power) to do so without interference and manipulation from the target(s) of the investigation.
Second, such a mechanism needs to be able to make binding decisions that are enforced. The
extent to which designated oversight structures have been effective in holding the DCS
accountable, as measured against Constitutional and other statutory requirements, is
discussed in detail in Chapters 4 and 5 with specific reference to Parliament and the Judicial

Inspectorate for Correctional Services.

Horizontal accountability mechanisms are provided for in the Constitution (and subordinate
legislation) and are hence fundamental to constitutionalism in South Africa. With regard to
the prison system, the duty is therefore one of overseeing whether constitutional values and

prescripts find expression and are complied with.

3.4.3 Vertical accountability

In respect of the state’s accountability relationship to external institutions, four categories of
institutions are distinguished: the electorate, the media, civil society, and international treaty

monitoring bodies.

3.4.3.1 The electorate

27 Muntingh, L. (2007 b), p. 19.

28 De Vos, P. (2004) Prisoner’s rights litigation in South Africa since 1994: A critical evaluation, CSPRI
Research Report No. 3, Community Law Centre, Bellville; Mujuzi, J. (2009) ‘Releasing Terminally 111 Prisoners
on Medical Parole in South Africa’, South African Journal of Bioethics and Law, Vol. 2; Mujuzi, J.D. (2011)
Unpacking the law and practice relating to parole in South Africa, Potchefstroom Electronic Law Journal, Vol.

14 No. 5.
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While elections and the electorate are central to the democratic order, elections are a fairly
blunt instrument of control in the hands of the voter.”®’ Political accountability exercised by
the electorate is problematic for a number of reasons: it is not very discerning in pinpointing
the source of the electorate’s dissatisfaction; it does not articulate what the electorate would
prefer; and it may be misinterpreted by political actors.**® Moreover, prisoners not only form
a small constituency, but their issues and problems do not evoke the same political support,
for example, as access to education and health care. In view of these observations it must be

conceded that the fate of prisoners is unlikely to be determined at the ballot box.*”!

3.4.3.2 The media

The role of the media in post-1994 in placing prison reform issues on the agenda has been
substantial, and a more detailed assessment is given in Chapter 6 (section 2.2.4). Numerous
media reports about corruption, rights violations and prison overcrowding have played an
important role in educating the general public about what is happening in the prison system.
In addition, other publications®” and art works,*”* a secretly-made video by prisoners at
Grootvlei prison recording corrupt and other practices,”* as well as the extensive media
coverage of the Jali Commission’s public hearings, all served to educate the public about the

South African prison system.

Nonetheless, the media had not been consistent in its portrayal of prisoners, and three
stereotypes emerged pos‘[—1994.295 The first, related to the high violent crime rate, portrays

prisoners as “dangerous criminals that deserve all possible punishments and [who] are

2% Stanley, R. (2005) Controlling the Police in Buenos Aires — a case study of horizontal and social
accountability. Bulletin of Latin American Research, 24 No. 1, p. 275.

2% Muntingh, L. (2007 b), p. 20.

2! Muntingh, L. (2007 b), p. 20.

2 In 2004 Jonny Steinberg published The Number, providing a detailed description of the inner workings of the
prison gangs in South Africa. The book received wide recognition domestically and internationally.

293 A series of photographs about life at Pollsmoor prison by Cape Town photographer Mikhael Sobotsky
attracted wide media attention, giving the public a rare glimpse of life inside. The photographs are accessible at

http://www.subotzkystudio.com/die-vier-hoeke/ Accessed 15 October 2011.

24 Grootvlei prison head won't be moved’ Mail and Guardian, 1 January 2002, http://mg.co.za/article/2002-01-

01-grootvlei-prison-head-wont-be-moved, Accessed 15 October 2011.

5 Muntingh, L. (2007 b), p. 21.
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incorrigible - they are indeed the personification of South Africa’s crime problem”.296 The
media portrayal of violent criminals would play an important role after 1994 in shaping the
response to crime. In contrast to this stereotype, a more sympathetic stereotype depicts
prisoners as victims of the injustices of the prison system, especially its overcrowding. A
third stereotypical portrayal is the rehabilitated prisoner — the prisoner who has used his
opportunities and bettered himself. The stereotypes are important because in many ways they
shape not only public opinion but the views of policy-makers and other influential
stakeholders. These conflicting views of prisoners, and the prison system in general, should

not be ignored in understanding how the contours of prison reform were shaped after 1994.

Nonetheless, media reporting on the prison system after 1994 remains sporadic and scandal-
driven with few investigative reports. Reporting on prison-related issues is largely incident-
driven; it seldom contextualises these incidents within the broader reform challenges facing
the prison system. This results in an “atrophied reflection” where many individualised facts

297
d

are presente but where few reports delve beyond immediate epiphenomena to engage

critically and in-depth with persistent systemic issues.””

3.4.3.3 Civil society

Public participation in the workings of government and the legislature is core to the South
African constitutional order”” and inherited from a strong tradition of “protest politics” that
contributed to the dismantling of apartheid. Civil society, in all its myriad of forms, has
played, and continues to play, an important role in political and rights discourses. In respect
of prisons and the rights discourse, this involvement would typically refer to rights-focused
NGOs, faith-based organisations, service-delivery NGOs, the private sector and organised
labour.*® While civil society organisations have indeed become more vocal about prison

reform issues, especially since 2003 (see Chapter 6), it remains a fragmented and segmented

26 Muntingh, L. (2007 b), p. 21.

27 Filho, A. (2005) The Role of the media in the civilian oversight of the police in Brazil. Conference on Police
Accountability and the Quality of Oversight, 19-21 October 2005, Ministry of Foreign Affairs, The Hague, pp.
3-4.

%8 Muntingh, L. (2007 b), p. 21.

29 Muntingh, L. (2011) The state of civil society participation in Parliament, Bellville: Community Law Centre.
39 Muntingh, L. (2008) 4 Societal Responsibility The role of civil society organisations in prisoner support,

rehabilitation and reintegration, Pretoria: Community Law Centre and Institute for Security Studies.
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sector. This is, however, not unique to the prison system and other sectors exhibit similar

traits.

Immediately after 1994, however, there was greater coherence, which led in early 1995 to the
establishment of an inter-sectoral structure, the Transformation Forum on Correctional
Services (TFCS), comprising of representatives from NGOs, Parliament, the DCS and the

%1 Byt the TFCS did not enjoy the support of the then Minister of Correctional

Ministry
Services (Mzimela), and by September 1996 it had dissolved.’*®® The TFCS is discussed in

more detail in Chapter 6 (section 3.1).

Even though the TFCS failed in the mid-1990s to provide an acceptable forum for inter-
sectoral dialogue, this does not negate the need for such a forum. Whether the approach taken
by the TFCS was the correct one is debatable, but the need remains for civil society, the DCS
and other stakeholders to engage on substantive strategic policy issues.”” Furthermore, there
remains a need for a more inclusive and possibly consensus-building discourse in civil
society on prison reform, whereby organisations representing a range of constituencies (e.g.
children, health care and women) also become involved in prison reform.’** Lastly, whilst
there has been a significant increase in the research out-put on prisons and prison reform
since 2003,% substantive areas continue to under-researched. The dissemination of reliable
information is a “key function of civil society and serves to counter the often emotive or

. . - 306
poorly informed responses encountered in the current discourse”.

3.4.3.4 Treaty bodies

The Constitution, in section 39(1)(b), requires that when interpreting the Bill Rights, a court,

tribunal or forum “must” consider international law and this the Constitutional Court has

301 Giffard, C. (1997) Out of Step? The Transformation process in the South African Department of Correctional
Services. Dissertation submitted in partial fulfilment of the degree of Master of Science in Criminal Justice
Studies, Scarman Centre for the Study of Public Order, University of Leicester, pp. 33-34.

92 Giffard, C. (1997), pp. 33-34.

393 Muntingh, L. (2007 b), p. 23.

3% Muntingh, L. (2007 b), p. 21.

395 Sloth-Nielsen, J. (2007) The state of the nation’s prisons. In Buhlungu, S., Daniel, J., Southall, R., Latchman,
J. The State of the Nation 2007. Cape Town: HSRC Press.

3% Muntingh, L. (2007 b), p. 21.
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done regularly,307 as have other courts in the South African judicial hierarchy.308 Within the
prisons discourse three binding international treaties are of particular significance: the UN
Convention on the Rights of the Child (CRC), UNCAT, and the Optional Protocol to the
Convention against Torture, Cruel, Inhuman and Degrading Treatment or Punishment
(OPCAT).*” In addition to these international instruments, there is also a host of other
instruments in the form of guidelines, minimum standards and principles relevant to people

deprived of their liberty.’' After re-entering the international community, South Africa

397 For example in S v Makwanyane 1995 6 BCLR 665 CCT/3/94.

98 For example in Mthembu v S [2008] ZASCA 51 (10 April 2008).

39 Muntingh, L. (2007 b), p. 21.

310 Resolution on Guidelines and measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or
degrading Treatment or Punishment in Africa (Robben Island Guidelines on Torture — 2002), African Charter on
Human and Peoples’ Rights, Basic Principles and Guidelines on the Right to a Remedy and Reparation,
Adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005. Basic Principles on the
Independence of the Judiciary, Adopted by the Seventh United Nations Congress on the Prevention of Crime
and the Treatment of Offenders held at Milan from 26 August to 6 September 1985 and endorsed by General
Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985. Basic Principles on the
Role of Lawyers, Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990. Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials, Adopted by the Eighth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990. Body of Principles
for the Protection of All Persons under Any Form of Detention or Imprisonment, Adopted by General Assembly
resolution 43/173 of 9 December 1988. Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power, Adopted by General Assembly resolution 40/34 of 29 November 1985. Declaration on the
Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Adopted by General Assembly resolution 3452 (XXX) of 9 December 1975. Declaration on the
Protection of All Persons from Enforced Disappearance, Adopted by General Assembly resolution 47/133 of 18
December 1992.Guidelines for Action on Children in the Criminal Justice System, Recommended by Economic
and Social Council resolution 1997/30 of 21 July 1997. Guidelines on the Role of Prosecutors, Adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27
August to 7 September 1990. International Covenant on Civil and Political Rights, Adopted and opened for
signature, ratification and accession by General Assembly resolution 2200A (XXTI) of 16 December 1966 entry
into force 23 March 1976, in accordance with Article 49. Principles of Medical Ethics relevant to the Role of
Health Personnel, particularly Physicians, in the Protection of Prisoners and Detainees against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, Adopted by General Assembly resolution 37/194 of 18
December 1982. Principles on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Recommended by General Assembly resolution 55/89 of 4

December 2000. Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
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ratified the CRC and UNCAT but has failed to meet its reporting obligations, indicating that
government has not prioritised reporting on measures taken to give effect to obligations under

these two treaties.>!!

Particularly important in relation to the treatment of prisoners is OPCAT, which South Africa
signed in September 2006 but by December 2011 had not yet ratified. OPCAT makes
provision for two unique procedures in international law. First, states parties are subject to
unannounced visits and unrestricted access by the international Sub-Committee on the
Prevention of Torture (SPT) to any place of detention in the jurisdiction of signatories to the
Protocol. Second, the Protocol obliges states parties to establish a National Preventive
Mechanism (NPM) with essentially the same powers.*'? In the development of human rights
law, this is indeed a revolutionary procedure which could have significant implications for

the South African prison system.

Executions Recommended by Economic and Social Council resolution 1989/65 of 24 May 1989. Safeguards
guaranteeing protection of the rights of those facing the death penalty; Code of Conduct for Law Enforcement
Officials, Approved by Economic and Social Council resolution 1984/50 of 25 May 1984. UN Principles on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading treatment or
Punishment, Recommended by General Assembly resolution 55/89 of 4 December 2000. United Nations
Guidelines for the Prevention of Juvenile Delinquency (The Riyadh Guidelines), Adopted and proclaimed by
General Assembly resolution 45/112 of 14 December 1990. United Nations Rules for the Protection of Juveniles
Deprived of their Liberty, Adopted by General Assembly resolution 45/113 of 14 December 1990. United
Nations Standard Minimum Rule for the Treatment of Prisoners, Adopted by the First United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the
Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May
1977. United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules), Adopted by
General Assembly resolution 45/110 of 14 December 1990. United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules), Adopted by General Assembly resolution 40/33 of 29
November 1985, United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (the Bangkok Rules) Adopted by General Assembly Resolution 65/229 on 21 December
2010.

3 n the case of the CRC the first report was due in 1998 and submitted in 2000. The next report was due in
2003 and is yet to be submitted. In the case of UNCAT, the first report was due in 1999 but an Initial Report
covering the period 1999 to 2002 was submitted in 2005.

3121 ong, D. and Boeglin Naumovic, N. (2004) Optional Protocol to the Convention against Torture, Cruel,
Inhuman and Degrading Treatment or Punishment. San Jose and Geneva: APT and Inter-American institute for

Human Rights.
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The South African government’s response in respect of the CRC and UNCAT has been less
than encouraging and the impact of international law has not been felt in any significant way
in the prison system.’"> The only noticeable engagement on the topic from the state has been
the establishment of thematic committee on torture by the SAHRC. 314 Civil society
organisations, however, have shown more interest in using international law and engaging
with the international treaty monitoring bodies; this is discussed in Chapter 6 (section 3.5).>"°
Nonetheless, there appears to be limited awareness and knowledge of the international

instruments and binding international law amongst officials in the South African prison

system.>'® This is discussed further in Chapter 5 (section 4).

3.5 Transparency

Nineteenth-century Europe saw the disappearance of public floggings, torture and executions,
and the spectacle of punishment was removed from the public’s gaze and hidden behind
prison walls as imprisonment replaced the physical excesses on the body of the offender.’'’
However, the emergence of the prison as punitive institution also came with certain costs to
democratic values, as punishment became an increasingly hidden part of the criminal justice
system’'® and has been characterised as opaque to outsiders, run by bureaucrats and more
concerned with efficiency and technicalities than with justice.*'® It is possibly a function of
their purpose (detainment) and emphasis on security that prison systems have a natural
tendency to gravitate away from a culture of transparency and openness; it is perhaps also

because they have seldom had experience of the benefits of openness and transparency.**’

313 Muntingh, L. (2007 b), p. 24.

3% SA Human Rights Commission (2010) Annual Report 2009/10. Johannesburg: SA Human Rights
Commission, p. 48.

315 Muntingh, L. (2008) ‘The betrayal of Steve Biko — South Africa’s initial report to the UN Committee against
Torture and the response of civil society’. Law, Democracy & Development. Vol. 12 No. 1.

318 Muntingh, L. (2007 b), p. 24.

317 Foucault, M. (1977) Discipline and Punish — the birth of the prison, London: Penguin, p. 14.

'8 Muntingh, L. (2007 b), p. 25.

319 Bibas, S. (2005) Transparency and Participation in Criminal Procedure. New York University Law Review,
Vol. 86 No. 3, p. 912.

320 Muntingh, L. (2007 b), p. 26.
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The apartheid government made sure that as little as possible was known about what was
happening in South Africa’s prisons. For example, the 1959 Prisons Act made it an offence to
publish any false information about prisons or prisoners and placed a heavy onus on
commentators (e.g. journalists) to verify information with the authorities prior to
publication.**! Failure to abide by this requirement could have resulted in criminal sanction.
The combined effect of the DCS being a militarised prison service and the previous regime’s
state security legislation made a transparent prison system impossible as it was deliberately
kept from public view.** Nonetheless, the democratisation of South Africa did not see a
rapid reversal of this situation, and even the Jali Commission, in its final report, was left

exasperated at the culture of silence and secrecy. *>*

With regard to interpreting the Bill of Rights, the Constitution emphasises “the values that
underlie an open and democratic society”.*** This is given further specificity with reference
to the principles of co-operative government, which require “effective, transparent,
accountable and coherent government”.** It is from this requirement that it is demanded
from a constitutional democracy that the prison system must function in a transparent
manner. In very blunt terms it means that officials in the prison system have a duty to act
visibly, predictably and understandably.**® More specifically, the actions of officials must be
predictable in that they should be guided by policy, legislation, regulations, standing orders
and good practice. When called to account, officials must be able to motivate their decisions

and actions in a manner that is rational and justifiable. In sum, it needs to be known what

321 Van Zyl Smit, D. (1992), pp. 341-343.

322 The Department’s senior officials later adopted a deliberate strategy of aligning the Department with those
sections of Government that made up the ‘securocracy’ as opposed to those providing social services. The
reason for this was that there was an opportunity to secure an increased budget and possibly gain full
Departmental status if, given the ‘prevailing political climate’, it were seen as a Department protecting the
security of the State. Indeed, in 1959, the Department became a full State department when the Prisons Act No.
8 of 1959 was promulgated. This alignment with the ‘securocracy’, however, encouraged a culture of secrecy in
the way the Department performed its functions, and this has carried over into the post-1994 period. The culture
had, and continues to have, a bearing on the extent of corruption and maladministration in the Department with
the general public being oblivious to its existence (Jali Commission (2006), pp. 43-44).

323 Jali Commission, pp. 944-945.

3% 5 39(1)(a) Act 108 of 1996.

3255 41(1)(c) Act 108 of 1996.

32% Transparency International ‘ What is transparency?’

http://www.transparency.org/news_room/fag/corruption_faq
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officials are doing, and when asked, they must be able to provide an understandable and
predictable answer.*>” However, without knowing what officials are doing and how decisions

are made, accountability is impossible: there can be no accountability without information.**®

Effective transparency also requires that information of a particular depth and quality must be
available to oversight structures and the public. Issuing evasive statements such as “a
thorough investigation was conducted” or “appropriate action was taken” without actually
presenting the detailed facts does little to inform the public or oversight structure if an
investigation was actually conducted or any action indeed taken.”* Even close observers and
oversight bodies often find it difficult to penetrate the fog of the prison system, as has been
demonstrated by the Jali Commission. **° Frustrated and incomplete investigations or
explanations increase the tension and suspicion between the officials inside the system and

those on the outside of the system by widening the knowledge divide.**!

In the prison environment effective investigations into rights violations and corruption are of
particular importance because they serve three purposes.’* The first is to clarify the facts and
the acknowledgement of state and individual responsibility; second, to identify measures to
prevent torture and ill-treatment of detainees; third, to facilitate the prosecution and
disciplining of perpetrators, as well to ensure as full reparation and redress for victims. In
addition, investigations should be conducted by impartial, independent and competent
authorities promptly and be open, inclusive and participatory in manner.”** For investigations

to enjoy legitimacy, they need to address the concerns, perspectives, and contributions of

327 Muntingh, L. (2007 b), p. 25.

328 De Maria, W. (2001) Commercial-in-Confidence: An obituary to transparency? Australian Journal of Public
Administration, Vol. 60 No. 4, p. 92; Hammarberg, T. (2001) Searching the truth — the need to monitor human
rights with relevant and reliable means. Statistical Journal of the United Nations, ECE 18, pp. 131-140.

32% Gennaco, M. (2006) Towards Increased Transparency in the Jails and Prisons: Some Optimistic Signs.
Journal of Law and Policy, Vol. 22, p. 197.

330 “Whenever the investigators got close to penetrating a problem, a shroud of silence was drawn around the
person or the issue that was being investigated’ (Jali Commission, p. 35.).

33! Bibas, S. (2005) Transparency and Participation in Criminal Procedure. New York University Law Review,
Vol. 86 No. 3, p. 912.

32 UN Principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading treatment or Punishment, Recommended by General Assembly resolution 55/89 of 4 December
2000. See Principle 1

333 Gennaco, M. (2006), p. 196. UNCAT Article 13.
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outside agencies; the results also need to be made public as they serve to educate officials and
the public about what is happening inside prisons and thereby promote transparency.’”
Reporting on measures taken to address human rights violations are of central importance in
establishing a human rights-based regime in the prison system. As such, Article 19 of
UNCAT expressly requires reporting on “the measures taken to give effect to [the state
party’s] undertakings under this Convention” and this should be seen as distinct from creating

a legislative framework aimed at promoting the protection of human rights.**

4. Conclusion

This chapter presented a number of key concepts to be used in the thesis and sketched the
four fundamental requirements of a prison system in a constitutional democracy. As such,
these can also be understood to articulate the expectations of transformative constitutionalism
in South Africa. Purposefully the chapter used examples to illustrate particular issues, since
the Constitution is indeed aimed at changing the nature of South African society as well as
the institutions of state. In the subsequent chapters the analysis will draw on these in order to

give an account of prison reform after 1994.

Four key points have been made so far. The first is that reform through crisis is an
acknowledged construct and that the reform-crisis thesis fits the events that unfolded in the
prison system after 1994. These are described in Chapters 3-6. How the DCS responded to
the crises would very much shape the history of prison reform after 1994. The new
democratic order placed radically different demands on an organisation that was highly
institutionalised, preserving and conservative in outlook and not responsive to external
influences. In responding to crises, it was noted that organisations also have their own

constraints which may aggravate the situation if not dealt with.

Second, searching for, establishing and sustaining legitimacy is fundamental to prison reform.
Prisons suffer from an inherent legitimacy deficit which can be addressed only by aspiring to
and giving tangible and sustained expression to the values and prescripts of the Constitution.

It was thus argued that there are certain basic requirements of a prison system in a

334 Gennaco, M. (2006), pp. 197-198. Muntingh, L. (2006 b) Approaches to investigating prison corruption.
CSPRI Research Report No. 12, Bellville: Community Law Centre, pp. 46-48.
33 CAT/C/ZAF/CO/1.
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constitutional democracy. An underlying philosophy (and knowledge) must create the anchor
points for justifying and using imprisonment. Furthermore, there should be a clear and full
recognition of prisoners’ rights and this should be experienced in practice. Accountability and
transparency are mutually reinforcing as key requirements for the democratic order — their
absence leaves the recognition of rights and the underlying philosophy without substance and
meaning. With reference to the research question, constitutionalism in South African prison
reform can thus be understood to encompass these four requirements, namely an underlying
philosophical and knowledge base, the recognition of rights, accountability of the executive,

and transparency.

Third, effective policy-making producing good policies is a carefully managed process that is
highly reliant on knowledge and information. When faced by crisis, policy-makers must not
only act with haste but develop effective policies. Poorly institutionalised organisations will
struggle to implement reforms. Reform by crisis is not without challenges because of the
fluidity of the situation. Effective policy-making and the re-institutionalisation of the
organisation are thus key to bringing about stability and enabling meaningful reform that sees

the intended fundamental change of the policy sector.

Fourth, imprisonment and prison regimes impose rights limitations on prisoners and these
limitations and the depth of limitations require rigorous monitoring and oversight on multiple
levels. Prison systems generally lack transparency, and it is for this reason that effective and
potent oversight is an inherent requirement of prison reform. The failure of oversight creates
the risk that it will be “business as usual”, or worse, that perverse results, enabled by a crisis

situation, may ensue.

In the subsequent chapters it will be argued that the new constitutional order placed two
broad demands on the post-1994 prisons system: adherence to good governance principles
and compliance with human rights standards. While the expectation was that the Constitution
would compel widespread and penetrative reform in respect of governance and human rights,

in actuality a more complex history emerged.
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Chapter 3 The crises in the prison system

1. Introduction

This chapter defines and describes the crisis situation in the prison system as it unfolded after
1994. In Chapter 2 it was argued that the South African prison system faced two crises after
1994, the first being the demands placed on the prison system by the new constitutional and
democratic order, and the second, the collapse of order and discipline, or rather the failure of
governance. This found particular expression in the form of widespread corruption and
violations of prisoners’ rights. Many of the dimensions of the crises of governance still exist,
but the period 1994 to 2004 was definitive in this regard. Coming to grips with prison reform
after 1994 requires a thorough appreciation of the nature of the crisis in the prison system as

it unfolded during this period.

In the first part of the chapter, the relationship between governance and crisis is explored in
the light of the theoretical discussion in Chapter 2. The next section takes stock of the prison
system which the new, democratically elected government inherited in 1994, and it will be
argued that much of the crisis can be traced back to the structure, functioning and thinking
present in the apartheid-era prison system as it existed in 1994. The section thereafter
describes the features of the failure of governance as uncovered by various investigations into
the affairs of the DCS. While corruption is prominent among those features, inadequate
policy development as well as leadership instability also affected the state of governance. The
chapter concludes with a number of observations about governance and corruption in the

prison system.

2. Good governance

The crisis that developed in the DCS after 1994 should be seen against the constitutional
requirements for good governance in the public service, which, as outlined in Chapter 1
(section 3), is understood in this analysis as a key component of constitutionalism. In this
section, the requirement is explored and augmented with further explanation from the
literature. The aim is to establish a working definition of good governance principles against

which to assess the failures of governance in DCS and the way in which they developed into
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a crisis. Furthermore, it is argued that, especially in times of crisis, adherence to the
principles of good governance is essential for ensuring the most constructive outcome from

crisis-induced reform.

2.1 Good governance is a constitutional requirement

Good governance is a requirement of the Constitution. Section 195 of the 1996 Constitution
improved substantially on the principles for a public service set out in the Interim
Constitution.! The 1996 Constitution sets out the basic values and principles to govern public
administration derived from the democratic values and principles enshrined in the
Constitution.” A high standard of professional ethics must be promoted and maintained in the
public service. Resources must be used in an efficient, economic and effective manner. The
approach to public service and nature of services rendered should be development-oriented.
There may be no discrimination, and services must be provided impartially, fairly, equitably
and without bias.® The public service should respond to people’s needs and the public must
be encouraged to participate in policy-making. The public service must be accountable and
transparent through the timely and accessible provision of accurate information. Human
resource management in the public service should enable career-development practices. The
public service should be broadly representative of the South African population, with
employment and management practices based on ability, objectivity and fairness, and aimed

at addressing the imbalances of the past in order to achieve broad representation.

It is furthermore a requirement of the Constitution that national legislation, such as the
Correctional Services Act (111 of 1998), must ensure the promotion of the values and
principles described above.” The Public Service Act (Proclamation No. 103 of 1994) requires
that the National Commissioner of Correctional Services, as is the case with other heads of
departments, shall be responsible “for the efficient management and administration of his or
her department, including the effective utilisation and training of staff, the maintenance of

discipline, the promotion of sound labour relations and the proper use and care of State

''s212(2) Act 200 of 1993.

?5195(1) Act 108 of 1996.

35 195(1) (c-d) Act 108 of 1996. For a more detailed discussion, see Bolton, P. (2005) The legal regulation of
government procurement in South Africa, Thesis submitted in (partial) fulfilment of the requirements for the
degree Doctor Legum, Faculty of Law of the University of the Western Cape, pp. 102-106.

*5195(3) Act 108 of 1996.
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property, and he or she shall perform the functions that may be prescribed”.” The fiduciary
duties of the accounting officer (i.e. National Commissioner in DCS) are set out in the Public
Finance Management Act (1 of 1999) and emphasise efficiency, effectiveness, accountability
and ‘[ransparency.6 The Prevention of Corrupt Activities Act (12 of 2004) provides guidance to

ensure that suspected corruption is reported to the police.’

The Correctional Services Act (111 of 1998) adds to these standards by requiring that the
DCS should fulfil the purposes of the correctional system, be self-sufficient as far as
practicable, operate according to business principles, and perform all work necessary for its
effective management.® Chapter 11 of the Correctional Services Act also stipulates
requirements in respect of compliance monitoring, and obliges the National Commissioner to
assess at regular intervals on all levels of the DCS the extent of compliance with regard to:
the effectiveness of operations; the reliability of financial, operational and management
information; the protection and safeguarding of assets and interests; the effective utilisation
of human and other resources; and the degree to which programme objectives are being
achieved.” The powers of the National Commissioner to promote good governance are further
enhanced by the Departmental Investigation Unit (DIU)'’ and the Code Enforcement Unit
(CEU).11 The DIU’s aim is to investigate theft, fraud, corruption and maladministration,
while the CEU deals with disciplinary matters. The National Commissioner is also required
to include in the Department’s annual report a report on compliance monitoring,

investigations conducted by the DIU and disciplinary actions undertaken by the CEU.'?

%5 7(3)(b) Public Service Act (Proclamation No. 103 of 1994).

%5338 43.

" The Act requires that persons in positions of authority (i.e. the National Commissioner of Correctional
Services) who know or suspect that a corrupt act (as set out in the legislation) has been committed or that theft,
fraud, extortion, forgery or uttering a forged document involving an amount of R100 000 [US$14 500] or more
has occurred, must report this to the police (s 34, Prevention of Corrupt Activities Act (12 of 2004)).

¥53(2) of Act 111 of 1998, coming into force on 25 February 2000.

?$95(2) Act 111 of 1998, coming into force on 19 February 1999.

05 95A of Act 111 of 1998 inserted by s 70 of Act 25 of 2008.

""'s 95B of Act 111 of 1998 inserted by s 70 of Act 25 of 2008.

12595C of Act 111 of 1998 inserted by s 70 of Act 25 of 2008.
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The 2004 White Paper, in Chapter 14, sets out the governance and administration aims of the
DCS, including the duties of the National Commissioner.'” As accounting officer the
National Commissioner is responsible for ensuring: good governance; service evaluation
against set targets; the implementation of anti-corruption and anti-fraud strategies;
compliance with the Public Finance Management Act; and that the DCS functions on the

basis of a clear of code of conduct, professional ethics and an enforceable disciplinary code.

When assessing the state of governance in the DCS now, it is apparent that there exists a legal
and policy framework to guide the Department’s operations and that this framework is
derived from the principles for the public service set out in the 1996 Constitution, with the
Interim Constitution as precursor. The current legal and policy framework, however, evolved
over time and much of the national legislation referred to above was developed and came into
force after 1999. Following the Jali Commission and other investigations, the DCS developed
some internal capacity to address governance concerns (see Chapter 4 section 2.3). Moreover,
efforts by external players (e.g. Public Service Commission-PSC and the Department of
Public Service and Administration-DPSA) and the development of appropriate legislation
have been important in shaping the Department’s response to corruption as one of the
governance problems. However, the policy and legislative shortcomings that existed prior to
1999 had a material effect on governance in the DCS, as was the case in other sectors of the

public service.

2.2Dimensions of good governance

The analysis here will focus on governance in the public sector. As noted above, the
Constitution requires that the public service must operate in a manner that is to the benefit of
all the people of South Africa. Governance is therefore not about institutions or the ends of
government but about the quality of processes of government'® and thus the manner in which

. . 15
power 18 exercised.

" Department of Correctional Services (2004 b) White Paper on Corrections in South Africa. Pretoria:
Department of Correctional Services, pp. 188-189.

1 Abdellatif, A.M. (2003) Good governance and its relationship to democracy and economic development.
Paper delivered at the Global Forum III on fighting corruption and safeguarding Integrity, Seoul, 20-31 May
2003, p. 3; Rothstein, B. and Teorell, J. (2008) What is quality of government? A theory of impartial
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2.2.1 Definition of good governance

The United Nations Development Programme (UNDP) regards governance as “the exercise
of economic, political and administrative authority to manage a country's affairs at all levels.
It comprises the mechanisms, processes and institutions, through which citizens and groups
articulate their interests, exercise their legal rights, meet their obligations and mediate their

. 16
differences.”

With its emphasis on human development, UNDP regards the following as
definitive qualities of good governance: it is participatory, transparent and accountable;
furthermore, it is effective, equitable and promotes the rule of law. As such, good governance
ensures that “political, social and economic priorities are based on broad consensus in society
and that the voices of the poorest and the most vulnerable are heard in decision-making over
the allocation of development resources.”’’ Good governance principles are thus particularly

relevant to the prison system since prisoners are especially vulnerable to rights violations and

other deprivations.

The World Bank defines governance as the traditions and institutions by which authority in a
country is exercised.'® More specifically, this includes the process by which governments are
selected, monitored and replaced; the capacity of the government to effectively formulate and
implement sound policies; and the respect of citizens and the state for the institutions that
govern economic and social interactions among them." The World Bank also identifies six
dimensions of governance: (1) Voice and Accountability — measuring perceptions of the
extent to which a country's citizens are able to participate in selecting their government, as

well as freedom of expression, freedom of association, and a free media. (2) Political

government institutions. Governance: An International Journal of Policy, Administration and Institutions, Vol.
21 No. 2, pp. 165-190.

!5 Goran, H. and Dele, O. (2000) African perspectives on governance, Africa World Press, p. 6 cited in
Abdellatif, A.M. (2003), p. 3.

' UNDP (1997) Governance for sustainable human development - A UNDP policy document, Good governance
- and sustainable human development. http://mirror.undp.org/magnet/policy/chapterl.htm#b Accessed 28
October 2011.

7 UNDP (1997)

'8 Kaufmann, D., Kraay, A. and Mastruzzi, M. (2008) Governance Matters VII: Aggregate and Individual
Governance Indicators 1996-2007. Policy Research Working Paper 4654, Washington: The World Bank

Development Research Group Macroeconomics and Growth Team & World Bank Institute Global Governance
Program, p. 7.
19 Kaufmann, D., Kraay, A. and Mastruzzi, M. (2008), p. 7.
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Stability and Absence of Violence — measuring perceptions of the likelihood that the
government will be destabilized or overthrown by unconstitutional or violent means,
including politically-motivated violence and terrorism. (3) Government Effectiveness —
measuring perceptions of the quality of public services, the quality of the civil service and the
degree of its independence from political pressures, the quality of policy formulation and
implementation, and the credibility of the government's commitment to such policies. (4)
Regulatory Quality — measuring perceptions of the ability of the government to formulate and
implement sound policies and regulations that permit and promote private sector
development. (5) Rule of Law — measuring perceptions of the extent to which agents have
confidence in and abide by the rules of society, and in particular the quality of contract
enforcement, property rights, the police, and the courts, as well as the likelihood of crime and
violence. (6) Control of Corruption — measuring perceptions of the extent to which public
power is exercised for private gain, including both petty and grand forms of corruption, as

well as “capture” of the state by elites and private interests.”’

At the conceptual level, Rothstein and Teorell argue that impartiality is the core value
underpinning good governance (which they refer to as quality of government).*' The
selective or uneven implementation of policies (e.g. staff appointments based on concerns
other than merit) are transgressions of the impartiality principle. The principle of impartiality
is also a requirement in the 1996 Constitution, and is read together with the requirements that
services must be rendered fairly, equitably and without bias.? In its essence good governance

requires that the state must exercise its powers in an impartial manner.
2.2.2 Good governance and human rights

If it is accepted that good governance is essentially about the processes of government and
how power is exercised, it follows that it is indivisible from, and an essential element in, the
realisation of human rights. Within the context of prison reform this is critically important. In
a 2000 resolution the then UN Human Rights Commission recognised that “transparent,
responsible, accountable and participatory government, responsive to the needs and

aspirations of the people, is the foundation on which good governance rests, and that such a

2 K aufmann, D., Kraay, A. and Mastruzzi, M. (2008), p. 7.
2! Rothstein, B. and Teorell, J. (2008), pp. 165-190.
25 195(1)(d).
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foundation is a sine qua non for the promotion of human rights”.23 This link has been
confirmed in subsequent resolutions by the Human Rights Commission (and its successor, the
Human Rights Council)** and also reflected in the Millennium Development Goals. It is
indeed difficult to conceive of a situation where human rights are upheld and even flourish
that is not characterised by a substantive measure of compliance with good governance
principles. Good governance and human rights are mutually reinforcing since human rights
standards provide a set of values to guide government in its work and a set of standards for
performance against which government can be held accountable. Human rights principles
also inform the substance of efforts aimed at improving good governance, such as the
development of legislative frameworks, policies, programmes, budgetary allocations and

other measures.>

Good governance and human rights are consequently linked in four ways.?® First, good
governance reforms of democratic institutions enable formal and informal public
participation in policy-development, decision-making and service delivery. Second, good
governance reforms advance human rights when they improve the state’s capacity to fulfil its
responsibility to provide public goods which are essential for the protection of a number of
human rights. In particular this is advanced through improved transparency and
accountability. Third, good governance reforms aimed at strengthening the rule of law afford
better protection to citizens and increase the capacity of oversight institutions. Fourth, good
governance reforms aimed at combating corruption rely on the principles of transparency and
accountability to ensure that people are treated fairly and that state resources are used
effectively and efficiently to promote a rights-based development agenda. Good governance
and human rights converge through aspirations of legitimacy, transparency, accountability,
adherence to the rule of law and the allocation and utilisation of resources to advance

people’s development and quality of life.

As noted in Chapter 2, Tapscott sees good governance in the prison system as requiring

performance that goes beyond mere financial probity and administrative efficiency, but

2 E/CN.4/RES/2000/64 para 1.

** E/CN.4/RES/2005/68, A/HRC/RES/7/11.

% Office of the United Nations High Commissioner for Human Rights (2008) Good governance practices for
the protection of human rights. United Nations: New York, pp. 1-2.

%6 Office of the United Nations High Commissioner for Human Rights (2008), pp. 1-2.
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encompasses the extent to which prisoners’ rights are recognised and the system able to
deliver on its mandate.®” It is in this sense that one can refer to the nexus between human

rights and governance.

This understanding of good governance emphasises the fact that, in the prison context,
governance means adherence to human rights standards and compliance with legislative
requirements, and that deviations from these have a direct impact on how prisoners
experience imprisonment on a daily basis. Moreover, it requires from management a
particular ambition to adhere to enumerated rights and legal prescripts and to achieve the best
possible outcome for released offenders. The aim of good governance in the prison system

therefore reaches beyond the prison walls into the community.

2.2.3 Governance and crisis

In Chapter 2 (sections 2.1 and 2.2) the link between reform and crisis has been described, and
it was pointed out that a crisis presents a unique opportunity for reform as it unfetters policy-
makers to find new and creative solutions. Furthermore, an institutional crisis occurs when
the institutional structure of a policy sector “experiences a relatively strong decline in
(followed by unusually low levels of) legitimacy”.”® It is such a crisis that developed in the
South African prison system. Establishing or re-establishing standards and practices adhering
to good governance principles are thus required to respond to a crisis in a manner that holds

the most potential for a positive outcome.

27 “Good prison governance is to a large extent determined by the existence of an enabling policy framework,
necessary resources and the extent to which prison management has the ability to implement these policies on a
day-to-day basis in a transparent, accountable and ethical manner. [In the context of this research, however,] the
notion of governance is understood to encompass not only issues of administrative efficiency and probity, but
also the extent to which the basic human/constitutional rights of offenders are recognised and respected. This
relates both to the manner in which offenders are treated in the prison system and the opportunities which they
are afforded to re-orientate their lives towards a more constructive future in society.” (Tapscott, C. (2005) 4
Study of Best Practice in Prison Governance, CSPRI Research Paper No. 9, Bellville: Community Law Centre,
p-3.)

8 Boin, A. and T’Hart, P. (2000) Institutional crises and reforms in policy sectors. In Wagenaar, H. (ed)
Government institutions — effects, changes and normative foundations. Dordrecht: Kluwer Academic Publishers,

p- 13.
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The first point to be made in respect of governance and crisis is that compliance with good
governance principles is effective in preventing a crisis. The risk of a crisis is significantly
reduced if an institution adheres to good governance requirements. Reforms can therefore be
undertaken in a controlled and incremental manner. While structural conditions, such as
large-scale societal reform, may place all institutions at risk of crisis, it may indeed be
management’s decisions that enable a crisis to develop, or what Habib describes as a
“dialectical relationship between structural variables and agential behaviour”.*” How the

leadership responds to the risk is critically important, for it is their intervention, or lack

thereof, that will increase or decrease the risk of crisis in a particular situation.

Second, the failure of governance may not only create a crisis but also exacerbate it, resulting
in a malaise of successive problems and a deepening crisis. While a crisis has the potential to
provide the impetus for reform, this is an optimistic view of a crisis situation and the opposite
could indeed occur.* Targeting one or a too narrow range of problems for reform may ignore
others and result in unintended consequences, even creating new problems by solving the
wrong problem.’' Equally, launching too many reforms on multiple fronts but lacking the
political mandate and broad-based support (especially from operational functionaries) may
further deepen the crisis.*® Left unattended, the result may indeed be worse than a crisis,
namely a “mess” — a system of problems that are highly interactive and strongly coupled.”® A
mess is not merely the sum of the individual problems themselves but rather the result of the
interactions among the problems that constitute it. Moreover, the constituent problems of a
mess are complex systems themselves which in turn are part of other complex systems, and
so forth. For example, prison overcrowding in South Africa is both a symptom of systemic
problems in the criminal justice system and a driver of problems in the prison system and

34
elsewhere.

% Habib, A. (2001) The institutional crisis of the University of Transkei, Politikon, Vol. 28 No. 2, p. 173.

3% Boin, A. and Otten, M. (1996) Beyond the crisis window for reform — some ramifications for implementation,
Journal of Contingencies and Crisis Management, Vol. 4 No. 3, p. 153.

3! Mitroff, LI, Alpaslan, M.C. and Green, S.E. (2004) Crises as ill structured messes, International Studies
Review, Vol. 6, p. 178.

32 Cheung, A. (2005) Hong Kong’s Post-1997 institutional crisis: problems of governance and institutional
incompatibility. Journal of East Asian Studies, Vol. 5, p. 149.

33 Mitroff, L1, Alpaslan, M.C. and Green, S.E. (2004), p. 175.

** For example, prison overcrowding increases the risk for TB infection that may be transmitted by released

prisoners into the general population; it thus incurs risks and costs for the national health care system.
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Third, the decisions made by management during a crisis affect the trajectory of the
institution. As such, managers should not see a crisis as a short-term event with particular
start- and end-dates, but rather take a long-term view and be prepared to face problems that
may manifest themselves in the form of “crisis after crisis” emanating from the original
crisis.”> Such a long-term view requires a sense of managerial and political perseverance “to
reinvigorate the basic institutions of governance and to reconfigure their interrelationships so
as to create a new and viable basis of legitimacy, accountability, integration, and

. . . . [ . 36
coordination, which in turn can facilitate and sustain performance”.

Fourth, crisis research has also shown there is an expectation from juniors in an organisation
that “management will take charge”, resulting in the centralisation of decision-making.’’
However, the centralisation of decision-making may also have negative consequences.
Decision-making may focus on short-term results important to the decision-makers to the
detriment of long-term concerns. Furthermore, because organisational solidarity is rare in a
crisis, centralised decision-making may indeed alienate management from operational
functionaries in the organisation since a crisis may create the opportunity for existing and
latent tensions to rise to the surface.’® This was particularly the case in South Africa, where
racial divisions came to fore in the DCS after 1990. Operational functionaries may also hold a
substantially different perspective on the crisis situation, and indeed dispute whether the
institution is actually in a crisis. The width of this “appreciative gap” will be crucial in
determining the extent to which management decisions are perceived to be legitimate and
implemented.” A divergence of opinions between senior management and implementing
officials on the nature of the crisis, if it is a crisis indeed, will by and large de-legitimate
senior management’s policy decisions. This will consequently manifest itself as passive or

active resistance from staff to reform efforts and policy decisions.

Overcrowded conditions also place staff working at such prisons at risk of infection and hence their families too.
Prison overcrowding is, however, caused not only by the inadequate capacity of the prison infrastructure but by
external factors such as the number of suspects arrested and the time lapse before trials commence and the cases
are adjudicated. The rate at which police officers arrest suspects may be related to crime trends and also to
certain performance targets. Each of these presents a complex set of problems.

35 Boin, A. (2004) Lessons from crisis research, International Studies Review, Vol. 6, p. 172.

* Cheung, A. (2005), p. 162.

7 Boin, A. and Otten, M. (1996), p. 151.

¥ Boin, A. and Otten, M. (1996), p. 153.

¥ Boin, A. and Otten, M. (1996), p. 152.
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Fifth, a prerequisite for responding to a crisis is the recognition of a crisis. Managers may
have to decide whether they are dealing with the initial phase of a crisis or if they are already
amidst the crisis.*” It is an ontological question, but one that must be answered when
information is characteristically lacking and there is pressure to make decisions quickly and
act accordingly. Discord between the definition of the situation and its actual major attributes
will undermine the response.”' Even when a crisis is recognised as such, it should,
furthermore, not be assumed that crisis management will ensue:*” it is not a logical

consequence. Managers may, for example, not be equipped and skilled to crisis-manage.

Strong adherence by managers and politicians, even in a crisis situation, to good governance
principles and practices should enable them to avoid a cycle of ensuing crises that feed on

each other and result in institutional collapse,43 Or a mess.

2.3 Summary of issues

Reflecting on the South African context in the years immediately after 1994, a few
observations are necessary following from the discussion above. There was large-scale
structural and societal change as a result of democratisation, and this placed all public service
institutions at risk of crisis. Constitutionalism demanded reforms across the public sector to
transform the existing institutions of state to embody democratic principles in an accountable
and transparent manner. The above discussion on governance described in more detail the
nature of good governance, but also pointed to the importance of good governance in relation
to human rights. Given the transformative nature of the South African Constitution, it is

difficult to see how its aims can be achieved in a situation of poor governance.

The manner in which the DCS management responded to the structural risks flowing from the
new constitutional order (as is described in more detail in section 3 below) placed the
Department on a particular trajectory which resulted in more problems and, ultimately, in a
mess. Poor decision-making at an early stage, coupled with lack of appreciation for the fact
that the prison system was already in a crisis, have had long-term consequences. Failure by

the DCS leadership to use the basic managerial and administrative tools at their disposal to

* Boin, A. (2004), p. 172.

“ Boin, A. (2004), p. 171.

“2 Mitroff, 1.1, Alpaslan, M.C. and Green, S.E. (2004), p. 179; Boin, A. (2004), p. 171.
43 Habib, A. (2001), p. 172.
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ensure accountability had the consequence that the Head Office lost control over the
constituent parts of the Department and its staff. The most immediate result was that good

governance failed because accountability failed.**

3. The system inherited

In Chapter 2 the point was made that the task set for post-1994 government (the Government
of National Unity — GNU) was to design, develop and establish a prison system that would be
the antithesis of the inherited system. This was, and remains, a daunting task, further
complicated by South Africa’s large prison population which ranked in the top ten globally.*’
Expectations were also high that under a democratic dispensation, led by a large contingent
of former political prisoners, prison reform would indeed be rapid and comprehensive. In
1994 the GNU inherited a prison system formed by a regime renowned for its formidable
capacity to create bureaucracies. Against this background it is necessary to describe more
closely what this inheritance was. Four areas are discussed: the structure and functioning of
the Department; the staff corps; the prison population; and the performance of the prison
system. The intention is to reflect briefly on some of the inherent traits of the DCS as it
existed in April 1994 and to lay the basis for a discussion on how these would influence

prison reform.

3.1 Structure and functioning

From the Annual Reports for the period 1989 to 1994 it is difficult to ascertain if the
Department had defined a strategic direction for itself. Mention of a strategic plan is made in
the annual reports, but the content of the strategic plan is not disclosed. The Annual Reports
of this period are extremely brief, and scant information is presented on how the imminent
democratisation of South Africa was impacting on the Department and the steps taken to

facilitate transition. Noticeable, too, is that the Annual Reports for the period 1989 to 1994

4 Schacter, M. (2000) When accountability fails — a framework for diagnosis and action, Policy Brief No. 9,
Ottawa: Institute on governance, p. 2.
4 International Centre for Prisons Studies, World Prison Brief,

http://www.prisonstudies.org/info/worldbrief/wpb _stats.php?area=all&category=wb_poptotal Accessed 2

November 2011. Luyt, W.F.M. (2008) Contemporary corrections in South Africa after more than a decade of

transformation. Acta Criminologica, Vol. 21 No. 2, p. 176.
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are virtual copies of each other, reporting in formulaic manner on the activities of the
Department. The Department was indeed not forthcoming with information on what was
happening; even developments that attracted significant media attention at the time (e.g.
industrial action by DCS officials) received only brief factual mentions in the Annual
Reports. If the senior management were problematising and deliberating on the socio-
political events of the time, it was not apparent in the Annual Reports. The conclusion must
therefore be drawn that the staff and stakeholders of the Department were relying on other,
probably informal, sources of information to gain the views of the senior management of

DCS.

In Chapter 2 (section 2.2.2.) it was argued that a policy sector’s response to a problem stems
from the inherent tension between preservation (preserving existing values, traditional ways
and adhering to institutional rules) and responsiveness (the ability to absorb new
developments and adapt);*® furthermore, while it is desirable to have a healthy, constructive
tension between preservation and responsiveness, an over-emphasis on preservation leads to
institutional rigidity whereas an overly responsive policy sector may see integrity eroded and
the desire for change no longer counterweighted by conservatism. Left unchecked, this would

result in

an under-institutionalised sector, characterised by unstable coalitions, constant ad
hocery, and lack of professional self-confidence by officials working in the sector.
Everything flows, controversies abound, and there is not even a minimal set of shared
beliefs guiding the policy agenda and problem-solving strategies. Trial and error
becomes the order of the day; policy-making is exclusively reactive, and driven by
incidents, mistakes and scandal. Consequently, overly responsive policy sectors are
constantly in the grip of conflicts over their raison d’étre, and are characterised by a

sense of insecurity and value trade-offs.*’

In the remainder of this chapter, it will be argued that in the period 1990 to mid-1996 the
DCS can be characterised as a highly institutionalised, conservative and preserving
organisation. The result was that the senior management failed to respond to the changing
environment and found itself in a crisis borne of rigidity and ignorance. From mid-1996

onwards the pendulum swung to the other extreme. The Department lost its well-

* Boin, A. and T Hart, P. (2000), p. 14.
47 Boin, A. and T’Hart, P. (2000). p. 15.
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institutionalised structures and procedures, there was little in the form of policy or leadership

to steer the change process, and discipline and order collapsed.

3.1.1 The KwaZulu Prison Service

On 2 February 1990, then President F.W. De Klerk announced the unbanning of liberation
organisations, the release of political prisoners and the commencement of inclusive
negotiations for a transition to a democratic order, thereby proclaiming the formal end and
dismantling of the apartheid state.* With this dramatic speech still echoing in the ears of
South Africans, and Nelson Mandela having been released from prison for little more than a
month, the prison function in KwaZulu was, in full pursuit of grand segregationist apartheid
policies, handed over to the self-governing territory of KwaZulu* on 1 April 1990.>° While
this move was reversed a little more than four years later, the KwaZulu-Natal area would
remain problematic within the DCS, as was later established by the Jali Commission.”’ While
the rest of South Africa was bracing itself for wide-scale reform and transformation under
democratic rule, the DCS pressed ahead in 1990 and created for itself a little relic of an era
that had been formally announced to have come to an end by then President De Klerk. The

leadership of the Department had failed to recognise the changing environment and act

*8 Address by President F.W. De Klerk to the Parliament of the Republic of South Africa, 2 February 1990.

* The KwaZulu self-governing territory (or homeland) was formally created in 1972. Situated in the then
province of Natal, it consisted of a smattering of unconnected geographical enclaves within the Natal province
where Black people would, under apartheid grand policies, have the right to exercise political self-
determination. After 1994 the self-governing territories were dismantled and a new province, KwaZulu-Natal,
was created.

3% South African Prison Service (1990) Annual Report 1989/90, Pretoria: South African Prison Service p. 17.
3! Three of the nine management areas that the Jali Commission would focus on in its investigation into
corruption and maladministration were indeed located in KwaZulu-Natal: Pietermaritzburg, Durban-Westville
and Ncome. From the Jali Commission’s report it is evident that the situation in the KwaZulu-Natal
management areas presented a notable problem. Although the Commission emphasised the role of POPCRU
(Police and Prisons Civil Rights Union), the root causes were probably overladen with the political divisions

and tribal factionalism that characterises the province. (Jali Commission pp. 54-76.)
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accordingly, and persisted with handing over of the prison service™ to a “homeland”

government.53

3.1.2 A new department

On 28 November 1990 the De Klerk government announced that the Prison Service,”* which
until then had been part of the Department of Justice, would become a Ministry and
Department in its own right, a development which took effect on 21 December 1990.>> The
separation was prompted, as is generally accepted, by the need to move the much-disliked
Minister of Law and Order in the De Klerk Cabinet, Adriaan Vlok, from that portfolio to
another. The Ministry and Department of Correctional Services were created with Vlok as the
first Minister of Correctional Services. Prior to this there is no evidence from the Annual
Reports that the Prison Service had any aspirations to become its own Ministry and
Department. The unpopular Vlok would remain the Minister of Correctional Services until
1994, when he was replaced by Sipo Mzimela (Inkatha Freedom Party - IFP) in May that
year in the Mandela Cabinet. The appointment of apartheid-era hardliner Adriaan Vlok as
Minister of Correctional Services did not elevate the new portfolio of Correctional Services
to the appropriate status and was probably to its detriment. Moreover, it was a political

decision not motivated by any justification from a public service management perspective.

In April 1994 the GNU inherited a prison service still structured according to grand apartheid
principles and the notion that “homelands” (or Bantustans) have their own prison services.
There was, however, one exception relating to the internal organisation of prisons. Through a

series of amendments to regulations, commencing in 1988, all references to race were

52 The prisons affected were Kandaspunt, Ingwavuma, Mapumulo, Nkandla and Nongoma (South African
Prison Service (1990), p. 17).

33 Created under the apartheid regime, Transkei, Bophuthatswana, Venda and Ciskei were homelands designated
for Black South Africans.

5* The Prison Service, as it was known then, was established following the unification of South Africa as the
Union of South Africa in 1910 and, shortly thereafter, the adoption on 1 October 1911 of the Act on Prisons and
Rehabilitation Centres, Act 13 of 1911. Institutionally, the Prison Service existed as part of the Department of
Justice. (Van Zyl Smit, D. (1992) South African Prison Law and Practice. Durban: Butterworth Publishers, p.
25-26).

>3 Department of Correctional Services (1991)Annual Report 1990/1, Pretoria: Department of Correctional

Services, p. 1.
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expunged from the regulations.56 After having being the case for more than a century, it was
no longer required that white prisoners be detained separately from “non-white” prisoners or
that a white official should automatically outrank a “non-white” official.”’ This transition
took place with relative ease and is not even mentioned in the 1988/89 Annual Report of the
Department. The racial integration of prisoners happened with surprising rapidity and
harmony, contrary to what would have been expected then in volatile South Africa. There are
indeed no official or media reports of any racial conflict whatsoever amongst prisoners at the

time, despite ongoing racial segregation outside the prison walls.

The undoing of the apartheid prison system’s structural and institutional arrangements was
completed by 1 July 1994. It was described as a “rationalisation process” for establishing one
national Department of Correctional Services, the DCS, from the five homeland prison
services.”® The new DCS reorganised itself according to the nine provinces and command
areas in each province, with the Head Office (in Pretoria) responsible for policy directives

.. . g . 59
and “supervision over the maintenance of uniform norms and standards countrywide”.

While the DCS management could not ignore the changes taking place in broader society, the
Department’s highly institutionalised nature and its conservative, preservational culture
(introduced conceptually in Chapter 2) restricted the way in which it could respond to these
changes and their attendant problems. For example, when officials of the DCS embarked on
industrial action in 1990 (the first time this had happened in the history of the Department),
the response from management was to suspend 635 officials involved in the action. Citing
unspecified guidelines from the International Labour Organisation and Prison Regulations
(Reg. 71(1)(i1)(jj) and (kk)),60 management held the view that it was simply illegal for DCS
members to embark on industrial action. Ultimately it took political intervention by the then
Minister and Deputy Minister to lift the suspensions and, albeit temporarily, resolve the
situation. A further indication of how the senior management responded to the socio-political

developments was the release in 1991/2 of “a Motto, a Credo, a Code of Honour, a Code of

36 van Zyl Smit, D. (1992), p. 39.

" Van Zyl Smit, D. (1992), p. 39.

3% This was required by the Interim Constitution: s 237(3). Luyt, W.F.M. (2001) The transformation of
corrections in the new South Africa. Acta Criminologica, Vol. 14 No. 3 p. 26.

%% Department of Correctional Services (1995) Annual Report 1994, Pretoria, Department of Correctional
Services, p. 1.

% South African Prison Service (1990), p.53.
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Conduct and an Anthem” in an effort to inculcate a common culture in the Department.61
This was a naive, if not romantic, attempt at developing unity and solidarity amongst the staff
corps despite the deep fault lines that were already visible as early as 1990 in the industrial
action discussed above. The impression one gains is that in the period 1990-1994, the DCS
senior management failed to grasp that laying the foundations for successful prison reform
would require more than the ritual invocation of politically correct phrases such as “non-
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racialism”, “non-sexism” and “community involvement”.

3.1.3 A militarised prison service

In 1994 the DCS was a militarised prison service with highly centralised decision-making,
uniforms, military ranks, parades and the accompanying military ceremony and protocols.
Centralised decision-making made it difficult for outsiders, especially non-governmental
organisations (NGOs), to engage with the Department, and placed significant restrictions on
efforts to make it more transparent and accountable. For civil society organisations, the
militarised structure and functioning were unacceptable in the face of demands for a rights-
based prison system.”> When calls were made for its demilitarisation, the Department was
very cautious about such a possibility, warning that it “is a sensitive issue which cannot be
dealt with high-handedly or overnight”.® The Department argued for the retention of the
military structure by referring to the appeal that the military character and traditions had for
the existing staff as well as for prospective recruits. What this response failed to interrogate
was the critical question of whether or not a militarised prison structure was compatible with
a constitutional democracy. By 1994, it appears, there were fundamental differences of
opinion amongst the staff corps about demilitarisation and the achievability of a civilian
prison service. Resistance by senior managers in the Department presented significant

obstacles to demilitarisation.**

5! Department of Correctional Services (1992) Annual Report 1991/2, Pretoria, Department of Correctional
Services, p. 30.

62 penal Reform Lobby Group (1995) An Alternative White Paper on Correctional Services. Johannesburg:
Lawyers for Human Rights, p. 68-69; Luyt, W.F.M. (2001), p. 26.

8 Department of Correctional Services (1994 b) White Paper on the Policy of the Department of Correctional
Services in the new South Africa, Pretoria: Department of Correctional Services, p. 22.

6 Department of Correctional Services (2004 b), p. 52.
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There were, however, some concerns with the centralised decision-making processes within
the DCS. Already in the 1989/90 Annual Report it was noted that “an investigation was
launched into the development of a model for greater managerial autonomy and the
management of the SA Prison Service according to commercial principles”.65 An example of
devolution was the establishment of de-centralised staff appointment centres in each of the
provinces from 1 August 1992.°° Although senior management did recognise the problems
with centralised decision-making, it remained hesitant to address the demilitarisation of the
Department, and at that stage there was insufficient pressure on the DCS to make it question

its own paradigm.

3.1.4 Greater transparency

There are some indications that between 1990 and 1994 the Department attempted to engage
with democratisation. Examples were the establishment of Correctional Boards®’ for every
prison and the institution of a National Advisory Board on Corrections® in the 1991/2
financial year to facilitate greater community involvement in the prison system.®” The media
were also allowed greater access to prisons following the scrapping of section 44(f) of the
1959 Act, which had placed severe restrictions on their ability to report on prisons and
prisoners.70 In addition, in 1991 correctional supervision71 was instituted as a sentence option
in an effort to address prison overcrowding.”” The DCS also expressed deep concern about
the high number of children in prison, which indicates some awareness of rights issues.”

Moreover, in the period 1990 to 1994 the Department engaged increasingly with international

55 South African Prison Service (1990), p.1.

5 Department of Correctional Services (1992), p. 26.

87 Although provided for in law, few of these were ever established (Van Zyl Smit, D. (1992), p. 137).

% The National Advisory Board was established to advise the Minister on key issues.

% Department of Correctional Services (1992), p.1; Van Zyl Smit, D. (1992), p. 133.

70 Department of Correctional Services (1992), p. 1; Van Zyl Smit, D. (1992), p. 31.

! Correctional supervision is a community-based sentence requiring conditions such as house arrest, performing
community service, attendance of programmes, and so forth. The Criminal Procedure Act (51 of 1977) and the
Correctional Services Act make provision for a flexible range of options and combinations in respect of the
conditions to be imposed and whether or not part of the sentence will be served in prison. Offenders placed
under correctional supervision are monitored by the DCS.

2 Department of Correctional Services (1992), p.1; Luyt, W.F.M. (2001), p. 28.

73 Department of Correctional Services (1992), p.1.
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stakeholders and prison services in other countries.”* Some measures to improve transparency
took effect, and in 1992 an agreement was signed with the International Committee of the
Red Cross granting it access to visit prisons.”” The frequency of visits by judges and
magistrates to prisons increased slightly in the period 1990 to 1994, indicating a renewed
judicial interest in the prison system. The lifting of the state of emergency by President De
Klerk in February 19907 also enabled greater access to prisons, since the state of emergency
regulations imposed strong restrictions on access to prisons.78 In summary, it can be said that
there was some recognition that transparency is part and parcel of democracy; for all that,
though, the Department remained less than forthcoming about gross rights violations. It was
carefully, if not cosmetically, adapting its habits and practices without changing key aspects

of the institution.

3.1.5 Legislative reform

A number of legislative amendments were also pushed through between 1990 and 1994. Most
notable among them were: the removal of any references to racial discrimination, which thus
abolished de jure apartheid in the prison system in 1990 (as noted above in section 3.1.2); the
renaming of the Prison Service to the Department of Correctional Services, and the Prisons
Act to the Correctional Services Act; the introduction of legislative provisions on correctional
supervision; the establishment of correctional boards; and a relaxation of the use of prison

. . . .- 79
labour in order to enhance commercial activities.

In general, these various amendments t o the Correctional Service Act were highly specific in
nature and made in order to enable particular operational changes; conversely, there is no
evidence in the relevant Annual Reports that a need was identified to draft entirely new

legislation. Given the general uncertainty and fluidity of the political landscape in the period

™ For example, in 1989/90 the Department of Correctional Services had contact with only the Swaziland Prison
Service. By 1994 the Department of Correctional Services had visited, and received visits from, several African
prison services.

> Department of Correctional Services (1992), p.1.

" See relevant Annual Reports of the Department of Correctional Services 1990 to 1994

" The state of emergency was maintained in the then Natal province to deal with the violent conflict there

between IFP and ANC factions. (South African History On-line http://www.sahistory.org.za/dated-event/state-

emergency-lifted-natal Accessed 2 November 2011).
8 Van Zyl Smit, D. (1992), p. 277-279.
" Van Zyl Smit, D. (1992), p. 42.

108



February 1990 to April 1994, this is not entirely surprising. The net result was that the
Department was trying to tweak the 1959 Correctional Services Act to meet the requirements
of the emerging democratic order. The need for new and comprehensive legislation was
acknowledged only after the 1994 elections, in the Introduction to the 1994 White Paper by
the National Commissioner, General H. Bruyn.** What is perhaps indicative of the overall
uncertainty about strategic direction is the fact that the 1994 Annual Report of the DCS does
not contain vision and mission statements, whereas both the preceding reports, dating back to

1990, and the subsequent ones invariably do.*'

3.1.6 Lack of problem analysis

The preserving and inward-looking approach of the DCS senior management was also
manifested in the absence of a basic analysis of the problems facing the DCS and an
assessment of the internal constraints it would need to overcome in order to address them.
The Annual Reports and 1994 White Paper presented opportunities for this self-reckoning but
they were not utilised. Indeed, the 1994 White Paper was a hasty and limited response to the
need for prison reform.*” After submissions from the public were invited in early July 1994,
the final version was released on 21 October 1994.% By contrast, the 2004 White Paper is
remarkably honest about the internal challenges facing the DCS.** A further indication of the
lack of realism was that in the 1994 White Paper the Department associated itself with three
“challenges of correctional systems the world over”, namely, overcrowding, soaring crime
rates, and unrealistic expectations from the public as to what a prison system can achieve.® It
failed to individualise and take ownership of the problems it was facing or, more specifically,

recognise that South Africa of the 1990s was a special situation — it was not the “world over”.

80 Department of Correctional Services (1994), p. 2.

8! In the years to come, the vision and mission statements would frequently change, often subtly, but change
nonetheless; the longest period in which the vision and mission statement remained entirely unchanged was
between 2003/4 and 2007/8 (see relevant Annual Reports).

82 Van Zyl Smit, D. (2004) Swimming against the tide. In Dixon, B. and Van der Spuy, E. Justice gained —
crime and crime control in South Africa’s transition, Devon: Willan Publishing, p. 231.

%3 Department of Correctional Services (1994), p. 30.

% Sloth-Nielsen, J. (2007) The state of South Africa’s prisons. In S. Buhlungu, J. Daniel, R. Southall &
Lutchman, J. State of the Nation — South Africa 2007, HSRC Press, Cape Town, p. 393; Department of
Correctional Services (2004 b), pp. 57-62 and 109-110.

% Department of Correctional Services (1994 b), p. 1.
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The 1994 White Paper said little about corruption, gross human rights violations and the
prison sub-culture created amongst both prisoners and staff under the apartheid regime. It
preferred to speak in vague terms of “respect for human rights” and having a “professional
staff corps”, but added that management will not hesitate to maintain discipline and order.*®
Fundamentally, but erroneously, it was assumed that there existed a unified prison service
operating in solidarity. In the absence of a thorough problem analysis, the 1994 White Paper
offered two solutions: (1) a smaller prison service in order to fund it properly, or (2) a re-
assessment of the prison system “in the national economy in relation to other services and
backlogs in the country”.®” The emphasis remained very much on managerial and operational
effectiveness and efficiency, and purported ignorance of wider political changes. In effect the
DCS was asking for an increased budget without which the requisite standards could not be
met in conducting business as usual. It was a simplistic and inadequate assessment of the

situation.

With the economy stagnant at the time,*™ the emphasis on budgetary constraints was not
altogether surprising. The Department proposed in the 1994 White Paper to respond to these
in a number of ways: through a series of planned and existing programmes that would result
in increased productivity; training of staff; increased self-sufficiency; performance audits;
computerisation to increase efficiency; cost-effective prison architecture; and effective
community corrections.”” These measures were derived from the policy requirement in the
1994 White Paper that the Department would be run according to business principles.”® The
DCS made the proposals with some confidence, given that in 1992 it had received a
Certificate of Merit in the National Productivity Award Competition’' and was thus playing
to its strengths. Against a backdrop of competing demands on the national budget, the DCS
management virtuously proposed efficiency-increasing measures to improve on what they
were doing already with limited resources. However, they failed to recognise and engage

with the critical questions that were mounting up against their prevailing paradigm.

% Department of Correctional Services (1994 b), p. 2.

%7 Department of Correctional Services (1994 b), p. 1.

8 Picard, L.A. (2005) The state of the state — institutional transformation, capacity and political change in
South Africa. Johannesburg: P&DM Wits University Press, p. 17.

% Department of Correctional Services (1994 b), p. 2.

% Van Zyl Smit, D. (1992), p. 42.

%! Department of Correctional Services (1992), p. 1.
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3.1.7 Summary

Essentially, the DCS management in the period 1990 — 1994 did not realise it was in the
midst of a crisis that would require it to examine critically the foundational assumptions,
goals, procedures and practices of the prison system in order to comply with the requirements
of a constitutional democracy. There is little doubt that the process of rationalisation and the
establishment of a new department took up a considerable amount of senior management’s
time and energy.”” Moreover, both of these processes directed the focus of senior
management inwardly and placed the emphasis on institution-building rather on developing a
new institution aligned to the demands of the environment. In this respect, it was the pre-
1994 Prison Service that was taken up as the model for the new national Department of
Correctional Services — a Service which lacked transparency and displayed imperviousness to
external and critical views. As a result, the two processes (of rationalisation and the
establishment of a new department) did not serve to create a reformed institution; instead,

they replicated and fortified what was already, and problematically, in existence.

3.2 Staff corps

3.2.1 Failure to engage

By 1994 the DCS had a staff establishment of 29 701 for a daily average prison population of
113 856.” Racial transformation of the staff corps and human rights issues became
increasingly important between 1990 and 1994, as evidenced by staff of the Department
being involved in various incidents of industrial action in which the trade union POPCRU

(Police and Prisons Civil Rights Union) was frequently at the forefront.”* Some early

92 Presidential Review Commission of the Public Service (1998) Developing a culture of good governance
report of the presidential review commission on the reform and transformation of the public service in South
Africa. Pretoria: Government of the Republic of South Africa, para 2.5.2.

%Department of Correctional Services (1995) Annual Report 1994, Pretoria: Department of Correctional
Services, Table 8.

% See, for example: ‘POPCRU claims sit-in 3 are being denied facilities’. The Daily Mail, 8 August 1990; ‘3
fired, 174 suspended after warder strike’. The Citizen, 20 March 1990; ‘Prison Crisis’. The New Nation, 14 June
1990; ‘Sipiere los saakoorskorsing’. Die Burger, 5 June 1990. [Warders drop case over suspension]; ‘Robben
Island warders ease crisis’. The Weekly Mail, 4 April 1990; ‘POPCRU children’s picket broken up’. The Argus,
18 April 1990.
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advances were made to remove the most offensive discriminatory practices. Shortly after
1990, following industrial action, some reforms were introduced and black officials could
include their families on their medical aid; a better than expected salary increase was given;
night shift was no longer the preserve of black officials and subsequently shared with white
officials; black staff could also fill administrative posts and promotions were open to all.””
Despite these advances, the DCS management failed, in the period 1990 to 1994, to engage
with POPCRU constructively and instead tightened up legislation to prohibit DCS officials
from participating in industrial action or even showing sympathy with trade unions.”®

POPCRU would eventually become a formidable and destructive force in the DCS, as is

described further in this chapter (section 4.3).

3.2.2 Lack of racial transformation and low staff morale

In respect of transforming the racial profile of the DCS staff corps, the DCS senior
management was cautious, appearing virtually to ignore the writing on the wall. The 1994
Annual Report acknowledges that there were fears around job security but that “most
personnel members would not like to be branded as having been promoted in view of
affirmative action”.”’ This view was quite contrary to the affirmative-action approach

increasingly acceptable to the ANC-led government in 1994.%

The earliest reliable figures on the race and gender profile of the DCS staff corps is for 1996
and presented in Table 1 below. These are assumed to reflect by and large the situation as it
existed in 1994.” In 1996 the three-member Executive Council of the Department (the most
senior decision-making body in the Department) was an all white male structure and the 21-
member Management Board contained 14 white males.'” In short, while white males
constituted 31.8% of total staff in 1996, they dominated the senior management. Even two

years into the GNU there was little visible change in the top echelon of the DCS.

% Mtshelwane, Z. (1993) Recognize POPCRU, S4 Labour Bulletin, Vol. 17 No. 6, p. 71.

% Van Zyl Smit, D. (1992), p. 41; Mtshelwane, Z. (1993), p. 70; Gillespie, K. (2007) Caught between union and
state — warders’ place in transforming prisons, SA Labour Bulletin, Vol. 31 No. 1.

%7 Department of Correctional Services (1995), p. 2.

% Picard, L.A. (2005), p. 17.

% Department of Correctional Services (1998)4nnual Report 1997, Pretoria: Department of Correctional
Services, Table 51.

1% Department of Correctional Services (1998), Tables 52 and 53.
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Table 1 Race and gender profile of DCS staff, 1996.

Male Female | Total
White 31.8 6.1 37.9
Black 43.8 3.6 474
Coloured 12.2 1.0 13.3
Asian 1.3 0.1 1.3
Total 89.2 10.8 100.0

Negative sentiment and lack of confidence in the Department as an employer was also
reflected in resignation figures. In 1990 a total of 1573 officials resigned, an increase of
21.6% on the previous year.'"' In the four years between 1990 and 1994, the Department lost
3807 officials due to resignations, of whom 37% were officers and non-commissioned
officers.'”® There is little doubt that the loss of experienced and more senior staff had a
negative impact on operational performance. Also reflective of staff morale is termination of
employment due to medical boarding, a figure that increased from 60 in 1990 to 179 in

199410

By 1994 deep divisions within the staff of DCS were visible, but with the “old guard”
remaining very much in control. Moreover, an acrimonious relationship had developed
between the DCS management and the union POPCRU, resulting in several incidents of
industrial action. POPCRU’s political agitation in support of prisoners’ rights between 1990
and 1994'% was a thorn in the flesh of the Department and must have been regarded as an act
of betrayal by senior management. The Department eventually signed a recognition
agreement with POPCRU on 6 October 1994 and joined the Public Servants Association
(PSA) and the SA Nursing Council (SANC) in the Departmental Negotiating Chamber.'®®

1% South African Prison Service (1990) Annual Report 1990, Pretoria: South African Prison Service, p. 53.
192 South African Prison Service Annual Reports for relevant years.

19 South African Prison Service Annual Reports for relevant years.

1% Final Report of the Commission of Inquiry into unrest in prisons (1995) (hereafter Kriegler Commission), p.
40. Gillespie, K. (2007).

1% Department of Correctional Services (1995), p. 45.
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3.3 Prison population and system performance
3.3.1 Overcrowding and releases

Overcrowding at South African prisons dates back as far as 1965 and is not a new
phenomenon.106 By 1994 the occupancy level was comparatively favourable at 118%.""" The
reduction in occupation from 130% in 1989/90'® to 118% by 1994 was the result of two
factors: first, a number of special remissions and amnesties were granted between 1990 and
1994;'% second, the incorporation of the homeland prisons which were not overcrowded'"
led to more favourable national statistics. It was only from 1997 onwards that overcrowding

would reach unprecedented levels.'"!

After 1990, and against the backdrop of an increasing violent crime rate, the release policy of
the Department came under severe criticism from judicial officers and the public because it
was perceived as being too lenient and undermining sentences imposed by the courts.''? For
example, it was reportedly the practice that prisoners sentenced to less than six months were
released within 48 hours.'" In response, a new policy was developed and published as a
White Paper, coming into effect on 1 March 1994 after being signed into law.""® This did

away with the automatic remission of sentence and provided that a prisoner must serve the

1% Office of the Inspecting Judge (2006) Annual Report of the Judicial Inspectorate for Correctional Services

2005/6. Cape Town: Office of the Inspecting Judge, p. 24.

197 Department of Correctional Services (1995) Graph 2.

1% Department of Correctional Services (1995) Graph 2.

19 On 10 December 1990, 30 179 prisoners were released in an amnesty of seasonal goodwill; on 30 April 1991
a six-month amnesty and one-third amnesty for first offenders on 1 July 1991 saw the release of 25 467 and
9237 prisoners respectively (Kriegler Commission, p. 72).

"9 Department of Correctional Services (1995), p.3.

" Office of the Inspecting Judge (2006), p. 24.

"2 T idovho, G.J. (2003) A critical look at the past and current release policy of the Department of Correctional
services, SA Journal for Criminal Justice, Vol. 16, pp. 163-177; Van Zyl Smit, D. (2004), p. 235.

'3 Van Zyl Smit, D. (2004), p. 235.

"4 Department of Correctional Services (1994 a) Annual Report 1993, Pretoria: Department of Correctional
Services, p. 2.

115 Correctional Services Amendment Act No. 68 of 1993.
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entire sentence although part of it may be served in the community.”é However, a prisoner
could be considered for earlier release on parole and that date could be moved forward
through the earning of credits, granting relief for up to a maximum of one half of the
sentence.''” In the case of prisoners serving sentences of six months or less, it was assumed
that the prisoner has earned the maximum number of credits unless the Institutional

"8 had determined differently.'"” The new release policy did not appear to have a

Committee
noticeable effect on the size of the prison population as it was indeed the unsentenced
population that showed the most rapid increase. For example, at the end of 1993 there were
21 540 unsentenced prisoners, and by 1999 this figure had increased to 58 231, an increase of
170%."*° There was evidently no overarching strategy or policy, as changes to the release

policy were made in an ad hoc manner.

3.3.2 The erosion of security

Security was, however, an increasing concern, and from 1989/90 to 1994 the number of
annual escapes increased by 184%.'2' Expressed as a ratio per 100 000 of the prison
population, there were 79 escapes per 100 000 prisoners in 1989/90, but by 1994 this had
increased to 110 per 100 000 prisoners.'** An increase in escapes from prison in South Africa

can be correlated with large-scale socio-political upheaval as a similar trend was observed in

16 Department of Correctional Services (1994 a), p. 2.

75 9 Correctional Services Amendment Act No. 68 of 1993.

"8 The Institutional Committees, located at each prison, were created by the 1959 Prisons Act and had wide
ranging functions relating to, amongst others, the security classification of prisoners, transfer of prisoners to
other prisons, work allocation, gratuities paid, appointment of monitors, isolation of prisoners, the remission of
sentence, release dates and release on medical grounds. In most instances the Committee did not make final
decisions but referred recommendations to other officials or structures, such as the Head of Prison (Van Zyl
Smit, D. (1992), p. 134.)

95 9 Correctional Services Amendment Act No. 68 of 1993.

120 Muntingh, L. (2005) Surveying the prisons landscape — what the numbers tell us, Law, Democracy and
Development, Vol. 9 No. 1, p. 32

121 From 1989/90 to 1994 the number of escapes annually was 663, 746, 1126, 1 171 and 1 218 (see relevant
Annual Reports).

122 ee relevant Department of Correctional Services, Annual Reports 1989/90 to 1994
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1975/6'* and 23 36 escapes were recorded in that year.124 The erosion of the strict security
procedures, a deepening legitimacy crisis of the prison system, and political militancy
amongst both prisoners'®® and black staff (aligned to POPCRU) are regarded as core reasons
for the increase in escapes. A growing awareness of human rights by prisoners, uncertainty
about prisoners’ participation in the 1994 election and the expectation by prisoners that there
would be a general amnesty after the election, made the situation in the prisons extremely

volatile by 1994.'%

The volatility of the situation is demonstrated by the sharp increase in the number of unrest-
related incidents in prisons recorded between 1988 and 1994 (up to 8 November 1994), as

shown in Figure 1 below.'”’

Figure 1 Number of unrest related incidents reported in South African prisons 1988-1994

Number of unrest related incidents reported in South African prisons each
year
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The underlying tensions and strains came to the fore during the period February 1994 to June
1994 in the run-up to, and aftermath of, the first democratic election in April1994. Between
February 1994 and June 1994, there were 71 incidents of unrest at 53 prisons housing 77% of

the total prison population, resulting in injuries to 750 prisoners and 145 DCS officials, as

123 In 1976 Black youths engaged in widespread protests across South Africa against the apartheid government,
particularly against the policies of Bantu education; the protests are now known as the Soweto riots, after the
township west of Johannesburg where they started.

124 Department of Correctional Services (1992), p. 7.

125 Kriegler Commission, p. 39

126 Kriegler Commission, p. 20.

127 Kriegler Commission, p. 20.
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well as the death of 37 prisoners.128 Nearly a quarter of the country’s prisons experienced
unrest and violence. In response to these events, President Mandela appointed a Commission
of Inquiry headed by Judge Kriegler (hereafter the Kriegler Commission) to investigate the
causes of the unrest in prisons and make recommendations to prevent a repeat of such a

tragedy.

In the run-up to the 1994 elections it was in question whether prisoners would be enabled or
allowed to participate in the historic event. This gave rise to uncertainty and anxiety amongst
prisoners, culminating in protest actions;'*’ ultimately, all prisoners were made eligible to
participate in the elections. In their aftermath, there was an expectation among sentenced
prisoners that a general amnesty would be granted by the new government, *° and, in his
inaugural address on 10 May 1994, President Mandela did indeed create grounds for this
optimism."*! However, the newly elected government did not provide clarity on the issue and
left prisoners in the lurch. Tensions thus continued to build up, and erupted in widespread
unrest in prisons. It was only on 10 June 1994 that the government announced a six-month
remission of sentence, but many sentenced prisoners saw it as a slap in the face and it only
“acted as a trigger” for further unrest.'* It was the view of many prisoners, one with which
the Kriegler Commission agreed, that a six-month remission of sentence did not reflect the

historical significance of the transition to democracy.'”’

The events between February and June 1994 were unprecedented and brought to the surface
the deep-seated problems in the Department amongst both staff and prisoners as well as the
broader community. If there were ever any doubt about it, it was by now clear that the prison

system was in crisis. While the granting of amnesties and extending the franchise to prisoners

128 K riegler Commission, p. 26.

12 Muntingh, L. and Sloth-Nielsen, J. (2009) The Ballot as a Bulwark: Prisoners’ Right to Vote in South Africa.
In Ewald, A.C. and Rottinghaus, B. (eds) Criminal disenfranchisement in an international perspective,
Cambridge: Cambridge University Press, p. 230; Kriegler Commission, p. 19-21.

0 Van Zyl Smit, D. (2004), p. 237.

131 <As a token of its commitment to the renewal of our country, the new Interim Government of National Unity
will, as a matter of urgency, address the issue of amnesty for various categories of our people who are currently
serving terms of imprisonment.” (Statement of the President of the African National Congress, Nelson Mandela,
at his Inauguration as President of the Democratic Republic of South Africa, Union Buildings, Pretoria, 10 May
1994.)

132 Kriegler Commission, p. 75.

133 Kriegler Commission, pp. 99-100.
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did not lie within the discretion of the DCS, it was nevertheless clear that fundamental
legitimacy problems required urgent attention. As Van Zyl Smit has pointed out, the Kriegler
Commission had the opportunity to conduct a thorough investigation and make far-reaching
recommendations (as the British Woolf Commission of 1991 did in response to riots at
Strangeways prison) but failed to rise to the occasion.”** The Kriegler Commission was able
to identify various problems underlying the unrest (e.g. the nature of accommodation,
treatment of prisoners, conditions of detention and a sense of injustice), but it held back on
making weightier recommendations about the challenges facing the DCS and the appropriate
responses to them. The Kriegler Commission should therefore be regarded as something of a

missed opportunity.
3.3.3 Improved self-sufficiency

One often-neglected feature of the prison system at the time gives a good indication of senior
management’s inward focus: the DCS’s advanced level of self-sufficiency. Essentially this
refers to the ability of the Department to meet its own needs in respect of consumables (e.g.
food and clothing) and non-consumables (e.g. furniture). The aim of greatest possible self-
sufficiency existed for the prison system before and after 1994, and was ultimately included
as a goal in the 1998 Correctional Services Act. By 1993/4 the Department reported that it
was able to meet more than 60% of its own needs in respect of vegetables, fruit, red meat,
and pork."*> Closer analysis of the reported production figures indicates that self-sufficiency
was indeed on the increase between 1988 and 1994,"*° but in the years to follow it would
stagnate and, in some instance, decline.”’” The prison farms would also become the focus of

investigation by the Special Investigations Unit into corruption.

3.3.4 Summary of issues

By 1994 the internal performance of the prison system had been severely weakened in respect
of staff-management relations and security. The prison population and Black officials had
also become more politically aware and assertive, challenging the old regime and its vestiges.

It was the case, too, that certain functions (e.g. agricultural production) remained intact,

1% Van Zyl Smit, D. (2004), p. 237.
135 Department of Correctional Services (1994 a), p. 22.
13¢ See relevant Annual Reports of the Department of Correctional Services.

137 See relevant Annual Reports of the Department of Correctional Services 1994 to 2009/10.
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which is regarded as a consequence of senior management’s overt emphasis on improving
efficiency and minimising further strain on the national budget. However, this also points to
the inward-looking and preserving approach of the Department’s leadership at the time. The
DCS senior management maintained its focus on that with which it was familiar, and resisted
being drawn into the political changes shaping South Africa at the time. The entrenched
bureaucratic system developed under apartheid produced officials who worked within tightly
defined procedural and regulatory frameworks; there was little room for deviation from
procedure because apartheid policies had to be implemented without question.'*® The prison
system, by 1994, showed an increasing number of fault lines created, on the one hand, by the
need and calls for reform, and, on the other, by the lack of strategic vision from the senior

management, which remained rigidly stuck in the prevailing institutional culture.

4. The nature of the crises in DCS

This section provides a closer description of the nature of the crisis in the prison system after
1994. Two issues are important in this regard. First, the DCS was not unique in facing
problems of corruption and maladministration, as these were also experienced in other public
service institutions (see Chapter 6 section 2.1). Second, when President Mbeki appointed the
Jali Commission this was not the first time the DCS was investigated: to name but a few,
there had been earlier investigations by the DPSA, Public Service Commission (PSC) and the
Auditor General."”” The DCS was, however, substantially different from other public

% and thus

institutions in two ways. First, it was part of the justice and security cluster'*
important to the state’s ability to maintain law and order. Second, the state had patently lost

control of the DCS, a development reported as such to Parliament in 2000."*!

8 McLennan, A. (2009) The delivery paradox. In McLennan, A. and Munslow, B. (eds) The politics of service
delivery, Johannesburg: Wits P&DM Governance Series, p.25.

139 The Jali Commission noted that there had been 20 earlier investigations into the DCS. (Jali Commission, p.
885). Unfortunately, the Jali Commission does not in its final report indicate the time period over which these
investigations were undertaken, but it can be assumed that they were relatively recent.

9 DS, Department of Justice and Constitutional Development and the South African Police Services.
"“I<Staat het allebeheeroor DKD verloor, sé DG’. Die Burger, 15 April 2000. [State has lost all control over
DCS, says DG (Director General) - own translation.]; PMG Report of the meeting of the Portfolio Committee

on Correctional Services of 14 April 2000, http://www.pmg.org.za/minutes/20000413-audit-department-

correctional-services accessed 18 December 2011.
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This section will primarily focus on the period 1994 to 2004, and will do so for a number of
reasons. First, much of the Jali Commission’s investigations focused on it, and its final report
presents a comprehensive description of developments during this period. Second, in March
2004 the DCS adopted the White Paper on Corrections in South Africa, setting out a new
policy framework and strategic direction for the prison system. Third, by October 2004 the

full Correctional Services Act (111 of 1998) was brought into force,'**

thus providing the
prison system with a legal framework aligned to the Constitution. This historical
differentiation should not be interpreted to mean that the crisis in the DCS was resolved by
2004, but rather that a turning point was reached through institutional, legislative and policy
developments. Policy and legislative clarity and certainty were and remain important
requirements for prison reform. It is definitely the case that some of the problems manifested
during the period 1994 to 2004 remain in existence. It is also the case that, especially since
2004, DCS senior management and other government structures are engaging with these

challenges in a manner that should, at least at face value, be considered as sincere and aimed

at bringing about a prison system free from corruption and maladministration.

The scope and extent of the collapse of discipline and order in the DCS after 1994 is only
truly appreciated when a more detailed description is provided of how this crisis manifested
itself. Merely stating that there was “a collapse of order and discipline” or that “corruption
was rife” does not fully convey the seriousness of the situation, nor does it give insight into
the persistent reform challenges with which the Department continues to struggle. The crisis
manifested itself on various levels involving individuals, organised labour and the senior
management. The remainder of this section sets out the dimensions of the crisis, paying
special attention to: failures at strategy and policy levels; leadership instability; the actions of
organised labour; the manipulation of service benefits; the use of violence and coercion by
certain factions in the staff corps; and rights violations perpetrated against prisoners. An
important failure was the seeming directionlessness of policy initiatives: this is addressed in

the following section.

4.1 Strategy and policy development

142 Some parts came into force in July 2004 and the remainder, in October 2004.
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In Chapter 2 it was noted that during a crisis, policy sectors with low levels of
institutionalisation lack the capacity to implement and consolidate reforms, with the result
that the sector experiences coordination problems, “zig-zag policies and inter-organisational
friction”.'*? Policy development in DCS after 1994 until 2004 can indeed be described as
zigzag — there was little coherence, a central vision was lacking and policy developments
were detached from the then applicable core policy document, the 1994 White Paper.'** It
was indeed as Sloth-Nielsen observed: “[P]olicy changes that have in fact occurred during the
eight years subsequent to the release of the [1994] White Paper cannot for the most part be
linked in any way to it.”'*As previously noted, the 1994 White Paper was an inadequate
response to the situation at the time as it failed to deal with the fundamental issues of
transformation in the new democratic and constitutional order. It consequently failed to seize
the opportunity to reinvent the prison system as an institution founded on fundamental human

rights, the rule of law, transparency and accountability.

The policy initiatives that emerged thereafter were not necessarily inherently flawed, but it
can be safely assumed that, since they were detached from a coherent policy framework, they
created confusion and frustration among the staff and the public. What appeared was a range
of initiatives that were not always clear in their purpose and long-terms goals; the initiatives
also blurred management’s focus by frequently making promises and raising expectations
beyond what could be delivered. Moreover, in the course of having senior management
embark on so many different policy initiatives with so few results, confidence in their

leadership abilities came to wane.

The policy initiatives should also be seen against the backdrop of chronic overcrowding

146 which was frequently used as a

experienced by the prison system from 1994 onwards,
convenient scapegoat for the prevailing problems as well as for providing an all-too handy

excuse for not implementing recommendations.

'3 Boin, A. and T’Hart, P. (2000), p. 17, citing Kouzmin, A. and Jarman, A. (1989) “Crisis decision making —
towards a contingent decision path perspective’. In Rosenthal, U., Charles, M.T. and ‘T Hart, P. (eds) Coping
with crises: the management of disasters, riots and terrorism. Springfield: Charles C. Thomas, pp. 397-435.
144 Sloth-Nielsen, J. (2003) Overview of Policy Developments in South African Correctional Services. CSPRI
Research report No. 1, Bellville: Community Law Centre, p. 5.

145 Sloth-Nielsen, J. (2003), p. 5.

146 Pete, S. (2000) ‘The good the bad and the warehoused’: The politics of imprisonment during the run-up to

South Africa’s second democratic election, SA Journal for Criminal Justice, Vol. 13, p. 2.
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4.1.1 Unit management

The concept of unit management first appeared in the Annual Report of 1997 after a DCS
delegation visited the US on a study tour to investigate unit management in January 1997.'¥’
Unit management would see prisoners accommodated in smaller units (of less than 60
prisoners) to facilitate direct supervision, custody and control, and to contribute to

rehabilitation.'*®

The central aim was to move away from the warehousing of prisoners in
large communal cells and enable direct and active supervision of prisoners so as to facilitate
an integrated mode of service delivery. In 2000, the then Minister of Correctional Services,

Ben Skosana (IFP), saw unit management as key to the Department’s transformation:

This new system [unit management] of prison management is a fundamental
transformation of our prison system, in line with international best practice, to move
away from the prison-focused management approach to a prisoner-focused
management method. The new system provides for the management of prisoners in
smaller units, with greater interaction between correctional officials and prisoners.
Extensive training workshops are currently under way in the various provinces to
prepare prison staff for unit management. It is envisaged that the system will be
implemented in 27 prisons around the country during the course of this year. All the

recently built prisons have been designed along the lines of unit management.'*’

The Department would spend significant time and resources to promote unit managemen‘c,150

and by 2002 reported that it had been implemented at 42% of prisons (an estimated 100
prisons).””' A point frequently raised by commentators was that unit management required
particular prison architecture to enable the accommodation of prisoners in smaller units but
that the overwhelming majority of South Africa’s prisons were instead designed to warehouse

people in large communal cells. Slowly, more accurate information about the implementation

147 Department of Correctional Services (1998), p. 55.

8 Dissel, A. and Ellis, S. (2002) Reform and Stasis: Transformation in South African Prisons, Johannesburg:
Centre for the Study of Violence and Reconciliation, p. 5.

' Minister of Correctional Services (Hon. Skosana), Proceedings of the National Assembly, 12 May 2000, p.
109.

130 Sloth-Nielsen, J. (2003), p. 14.

3! Department of Correctional Services (2003) Annual Report 2002/3, Pretoria: Department of Correctional
Services, p. 123.
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of unit management emerged. In 2004 it was reported that a training manual for unit
management had been developed'*” and that it would be tested at 36 so-called Centres of
Excellence."”® In other words, four years after this innovation had been announced in 2000
and reportedly implemented at 42% of prisons, the Department revealed that it had developed
a training manual on unit management; it is consequently unclear what training Minister
Skosana had been referring to in 2000. In 2007 it was reported that unit management had
been implemented at the 36 Centres of Excellence, but that there were “challenges with
regard to adherence to national norms and standards”, and that it had been implemented at
50% of other prisons to “varying degrees”.'>* The “challenges” and “varying degrees” of
implementation are not explained in official publications, but it can be assumed that it is an
understatement of the problem and that the roll-out was far less extensive than had been

optimistically forecast.

At a time when the prison system was severely overcrowded and facing serious governance
and leadership problems as well as allegations of rights violations, as is described in more
detail below, unit management was an attempt to solve the wrong problem. It did not address
the fundamental nature of the prison system but rather attempted to import a prison-
management model from abroad. The focus should have been more modest, such as meeting

the minimum standards of humane detention.

4.1.2Super-maximum prisons

South Africa has two super-maximum security prisons, C-Max Pretoria'>> and Ebongweni in
Kokstad (KwaZulu-Natal), both established in the 1994 — 2002 period. Both prisons were
designed to be “escape-proof” and house the “worst of the worst”. It was envisaged that
prisoners detained there would be subject to an extremely harsh regime, and this was widely

condemned by human rights groups156 and later the Jali Commission."”’C-Max is the former

132 Department of Correctional Services (2005) Annual Report 2004/5, Pretoria: Department of Correctional
Services, p. 41.

133 Following the adoption of the 2004 White Paper, the DCS identified 36 prisons that would be the vanguard
to implement the 2004 White Paper; these are known as Centres of Excellence.

'3 Department of Correctional Services (2007) Annual Report, 2006/7, Pretoria: Department of Correctional
Services, p. 18.

155

C-Max stands for Closed Maximum Security.

136 pete, S. (2000), p. 5-6.
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death row cells at the Pretoria Central Prison that were converted after the abolition of the
death penalty in 1994. It now has capacity for 281 prisoners under C-Max conditions of
detention. Ebongweni, built over a period of four years, has space for 1 440 inmates and

became operational in 2002.

The need for super-maximum facilities in the South African prison system was substantially
overestimated and both prisons remain underutilised. For example, in February 2011 C-Max
was 45% full and Ebongweni a mere 37% full."*® Super-maximum prisons were also not part
of the 1994 White Paper.'*’ C-Max was an initiative from inside the DCS (Gauteng region) as
a specific response to the high level of violence experienced in the prisons of that province.'®
Ebongweni was, however, the brainchild of then Minister of Correctional Services, Sipo
Mzimela (1994-1998), and his advisors.'®! Planning of Ebongweni commenced prior to
planning for the conversion of death row into C-Max, but C-Max was completed well before
Ebongweni. Not only was the need for Ebongweni misguided, but the location of the facility
in the remote town of Kokstad and its specific locality there compounded problems. This
resulted in significant construction delays and additional costs. Ultimately, Ebongweni prison
would only be partly functional.'®® Costing R450 million to build, 194% over budget,

Ebongweni did little to address any of the problems the DCS was experiencing.'®’

An important reason forwarded for the construction of super-maximum facilities was the high

number of escapes, as discussed above in section 3.3.2. For example, in 1994 a total of 1218

157 Jali Commission, pp. 351-368.

138 Department of Correctional Services Management Information System (MIS)

139 Sloth-Nielsen, J. (2003), p. 14.

' Buntman, F. and Muntingh, L. (2012 forthcoming) Super-maximum prisons in South Africa,In Ross J (ed)
Globalization of Supermax Prison, Chapel Hill: Rutgers University Press.

1! Buntman, F. and Muntingh, L. (2012 forthcoming).

12 The physical structure and terrain of Ebongweni presented numerous difficulties that were not properly
investigated and assessed, and to date the prison is beset with practical and logistical problems. Amongst others,
poor ventilation at Ebongweni has resulted in a situation where large parts of the prison cannot be used (Sloth-
Nielsen, J. (2003), p. 21. Report of the Portfolio Committee on Correctional Services on its 2-6 August 2010
oversight visits to the Leeuwkop, Pretoria Female, Rustenburg, New Kimberley, Durban Westville and
Ebongweni correctional centres - dated 26 January 201 1.

http://www.pmg.org.za/docs/2011/comreports/110201pccorrectreport.htm)

163 Sloth-Nielsen (2003, p. 21) reflects the construction cost of Ebongweni as R360 million, but the DCS
website notes the final cost as R450 million (DCS website “Ebongweni Centre of Excellence,

http://www.dcs.gov.za/AboutUs/COE/centre/KZN/EbongweniMaxCC.aspx Accessed 16 December 2011).
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prisoners escaped from cus‘[ody.164 Escapes attracted significant negative media attention
directed at the DCS and added to public insecurity. However, a closer analysis of escape
statistics indicate a decline by the time C-Max opened (1997) and these had already stabilised
at much lower levels by the time Ebongweni admitted its first prisoners in 2002.'% There is
thus little reason to believe that the creation of super-maximum facilities reduced escapes.
The main reason for escapes was, according to the Jali Commission, not the inadequate
infrastructure, but rather collusion between officials and prisoners and/or negligence by
officials to adhere to security procedures.'® The DCS by its own admission acknowledged
that negligence was the major cause of escapes and that in some instances officials assisted
escapes.'®” The policy decision that saw the creation of super-maximum security prisons to
reduce escapes was not only misdirected but also resulted in wasteful and fruitless
expenditure. Moreover, it directed resources towards the wrong solution and distracted the

Department from the real challenges that were thwarting reform of the prison system.

4.1.3 Privatisation

Privately operated prisons were also not featured in the 1994 White Paper and must be seen
as a consequence of the national government’s policy decision to see wider private sector
involvement in public service procurement as a means to improve the economic position and
influence of black citizens.'®® It was also the case that Minister Mzimela favoured private
sector involvement in the prison system. Following a trip in 1997 to the US and UK, Mzimela
observed: “Wherever the private sector got involved, they have delivered a better service, and
have done it at less cost to the taxpayer.”'® There appears to have been very little debate

about the principle of private sector involvement in the prison system.170 Support for private

1% Department of Correctional Services (1995).

195 Buntman, F. and Muntingh, L. (2012 forthcoming).
1 Jali Commission, pp. 365.

17 Department of Correctional Services (2002) Annual Report 2001/2, Pretoria: Department of Correctional
Services, pp. 64-65; Department of Correctional Services (2003), p. 44; Jali Commission, pp. 275-389.

18 picard, L.A. (2005), p. 333.

1 Goyer, K.C. (2001) Prison privatisation in South Africa - issues, challenges and opportunities. Monograph
64, Pretoria: Institute for Security Studies, p. 38.

179 Cavadino, M. and Dignan, J. (2006) Penal systems — a comparative approach, London: Sage Publications, p.

320.
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sector involvement in the prison system was also found in his successor, Ben Skosana (IFP),
who signed the agreements in 2000 for two privately designed, developed, built and operated
prisons, known as Apops (Asset Procurement and Operating Partnership System) and with
each housing nearly 3 000 prisoners.171 The terms of the contracts were extremely favourable
to the contractors: not only were they signed for a 25-year term but guaranteed profits (25%

and 29%, respectively) linked to inflation were built in.'”

Numerous other problems have
also been noted in respect of the manner in which the contracts were awarded,'” including
corruption. However, in an address to the National Assembly in 2000 Minister Skosana

makes a number of astonishing admissions:

It is important to mention that in order to provide for the financing of Apops projects
within the MTEF [Medium Term Expenditure Framework] budgetary allocations,
financed posts of 4 404 and 1 424 will be frozen in budgetary terms in the 2001-02 and
2002-03 financial years respectively. This will result in a declining financed personnel
establishment of 39 534, 35 936 and 34 512 from those financial years respectively.
This freezing of posts will result in a very high correctional official-prisoner ratio
which will adversely affect the management of the department in the following specific
areas: Firstly, the implementation of the new unit management system; secondly, the
prevention of escapes by prisoners, which will impact on the safety of the community;
thirdly, the security of correctional officials and prisoners; and, fourthly, service

delivery.'™

Knowingly, the DCS had entered into an agreement that would be to its direct and immediate
detriment at a time when overcrowding and security were in a critical state. The anticipated
consequences of the Apops agreements Minister Skosana cites, are indicative rather of the

reasons not to enter into the agreements. The two privately operated prisons would remain a

"I Minister of Correctional Services (Hon. Skosana), Proceedings of the National Assembly, 12 May 2000, p.
110.

172 S]oth-Nielsen, J. (2003), p. 18.

'3 Sloth-Nielsen, J. (2003), pp. 16-19; Goyer, K.C. (2001); Berg, J. (2001) Private prisons: The International
Debate and its relation to South Africa, Acta Criminologica, Vol. 14 No. 3.

74 Minister of Correctional Services (Hon. Skosana), Proceedings of the National Assembly, 12 May 2000, p.
111.
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contentious issue in the DCS because of the costs involved;'” attempts at renegotiating the
contracts to terms more favourable to the partners also failed (see Chapter 5 section 4.4).
Apart from this manifestly poor decision-making, the Apops contracts also raised numerous
questions about the integrity of the contracting process and whether there were corrupt
influences and manipulation when the contracts were awarded. This has never been
confirmed, but the entire episode added to the poor image of the DCS and its senior
leadership. While the two private prisons may showcase superior standards in service
delivery,'’® it remains doubtful if they produced any benefits for the wider system and may
indeed have been detrimental due to the costs involved and the controversy created. The two
private prisons remain as somewhat unwanted, but irremovable, appendices to the prison

system.

4.1.4 Electronic monitoring

Electronic monitoring of parolees was not mentioned in the 1994 White Paper and is another
example of ad hoc planning. Presumably electronic monitoring of parolees is a cost-effective
and efficient way to keep track of offenders placed in the community. Using a transmitter, it
enables remote monitoring of offenders to verify that they are abiding by their conditions of
release, such as house arrest. Electronic monitoring therefore, its proponents argue, reduces
the need for officials physically to visit offenders on parole to monitor compliance with their
conditions of release from prison, specifically house arrest. To verify the cost-effectiveness of
electronic monitoring, the DCS conducted a pilot project from September 1997 to August
1998 in Pretoria.'”” The results were reportedly so encouraging that it was decided to roll out
electronic monitoring to the rest of the country. This would, apparently, have enabled
electronic monitoring of 10 000 parolees and probationers, with savings amounting to R100
million (US$14.7 million). The main benefit of electronic monitoring would, according to the

DCS, be that more prisoners could be placed on parole and correctional supervision and thus

'7> By 2004/5 the DCS was spending more than 6% of the total budget on 3% of the prison population
accommodated in the two private prisons (National Treasury (2004) National Medium Term Expenditure
Estimates: Vote 21 Correctional Services).

176 Cavadino, M. and Dignan, J. (2006), p. 321.

177 Department of Correctional Services (1998), p. 17.
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alleviate prison overcrowding by reducing the demand for prison space.178 On 31 March 1999
Cabinet approved the national roll-out of electronic monitoring.'”’ Nearly two years later, in
January 2001, a tender was advertised for the implementation of electronic monitoring in the
DCS, but a month later the tender was withdrawn due to some confusing phrases in the tender

180
document.

The project was, however, fatally flawed from the start as the technology used was not
suitable for South African conditions. The technology tested in the pilot project was landline-
based and dependent on electricity. Access to both a telephone landline and electricity
remains the preserve of the small South African middle class. This was even more so the case
in the late 1990s. Effectively, the poor, people living in rural areas, and people in the informal
settlements surrounding South African cities would be excluded from electronic monitoring.
However, it is indeed poor and Black South Africans that make up the overwhelming

majority of the prison population.

The inappropriateness of the technology was ultimately acknowledged in 2002: “The
electronic monitoring system should be effective in both the underprivileged and privileged
communities. A system that will only be operational in areas that have access to electricity
and telephone connections is not acceptable.”'®' The last mention of electronic monitoring of
parolees and probationers is in the 2002/3 Annual Report, noting that a feasibility study needs

to be undertaken.'®

In June 2003 the DCS reported to the Portfolio Committee that there had
been a reassessment of electronic monitoring and that, first, the tendering process did not
comply with Public Private Partnership process and, second, it was found that such

monitoring was effective in only 26% of urban areas and 19% of rural areas.'®

178 Department of Correctional Services (1998), p. 17.

17 Department of Correctional Services (2000) Annual Report 1999, Pretoria: Department of Correctional
Services, p. 45.

180 Department of Correctional Services (2001) Annual Report 2000/1, Pretoria: Department of Correctional
Services, p. 111.

81 Department of Correctional Services (2002), p. 82.

182 Department of Correctional Services (2003), p. 62.

'83 PMG Report of the meeting of the Portfolio Committee on Correctional Services of 17 June 2003,

http://www.pmg.org.za/minutes/20030616-legislation-implementation-parole-board-hivaids-rehabilitation-

policy-formulation-c Accessed 14 November 2011.
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After five years of testing, investigating and singing its praises, electronic monitoring of
parolees and probationers appears to have been shelved. The limitations of the technology
were evident from the start and would thus have rendered it inappropriate to the majority of
South African parolees and probationers at the outset, yet the Department persisted with

further investigations and testing, presumably at some cost.

4.1.5 Accommodation for prisoners

With the prison population rising rapidly from 1994 onwards, overcrowding soon took on
crisis proportions and solutions had to be found. One proposal that was briefly floated in
1997 was that disused ships could be converted into prisons, and in October 1997 Minister
Mzimela announced that negotiations to this end were well underway.'™ In the end this

retrogressive idea never materialised.

Conditions of detention deteriorated rapidly, with some prisons being more than 200 per cent
full.'®® In the late 1990s two new prisons were completed (Malmesbury and Goodwood), but
the construction costs were extremely high.'*® In August 2002 Minister Skosana unveiled his
plan for the construction of ten 3 000-bed prisons that would cost half as much to construct as
conventional prisons.'®” These so-called New Generation prisons would not only reduce
construction costs by relying on low-technology solutions but would also require less staff to
operate as a result of innovative design features, according to the architect, Mr. Paul Silver.'*
Less than a month after the Minister announced the New Generation prisons, the DCS

presented the prototype design to the Portfolio Committee on Correctional Services.'®

18 Pete, S. (2000), p. 22.

185 Pete, S. (2000), pp.9-14.

'8 Malmesbury was built for R139 million (US$ 20.4 million) to accommodate 1 692 prisoners, or R82 000 per
bed space (Pete, S. (2000), p. 9)

87 Tronke het in 3j.plek vir 30 000 méér’. Die Burger, 24 August 2002. [Prisons to have space for 30 000 more
in three years — own translation.]

'8 Tronke het in 3j.plekvir 30 000 méér’. Die Burger, 24 August 2002. [Prisons to have space for 30 000 more
in three years — own translation.]

'8 PMG Report of the meeting of the Portfolio Committee on Correctional Services of 17 September 2002,

http://www.pmg.org.za/minutes/20020916-new-generation-prisons Accessed 13 November 2011.
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The prototype design presented to the Committee sounded like a panacea to the problems of
the Department: it was cheap to build and operate; rehabilitation would be possible; it
adhered to unit management principles; and the construction process created employment for
small local contractors (to name a few). Notwithstanding these benefits, the proposal
immediately ran into resistance from the Portfolio Committee, which questioned the integrity
of the Department. Some members of the Committee dismissed the Department’s proposal as
“simply another marketing strategy”” whilst others questioned the need for new prisons since
overcrowding was, as they explained, the result of the growing awaiting trial population,
indicating systemic problems in the criminal justice system. After the initial excitement about

New Generation prisons, the issue seems to disappear.

However, in 2003/4 the Department announced that four sites (Leeuwkop, Klerksdorp,
Kimberley and Nigel) had been identified for the new prisons and that the tender process was
being finalised."” Yet progress was slow, and in 2006 it became apparent that the low
construction costs claimed by the architect Paul Silver in 2002 had little basis in reality.
When the Department briefed the Portfolio Committee in 2006 on the planned four new
prisons, the focus was on a procurement methodology."”' Two of the three methodologies'*
that were proposed involved co-financing by the private sector, indicating that the state did
not have sufficient funds to build the prisons. In the following five years there would be
numerous debates on the prison construction programme and, more specifically, about private
sector involvement.'”® The Department would frequently change its position and the Portfolio

Committee would remain sceptical on the issue. Ultimately in 2011, the proposed four public

190 Department of Correctional Services (2004) Annual Report 2003/4, Pretoria: Department of Correctional
Services, p. 17.
I PMG Report of the meeting of the Portfolio Committee on Correctional Services of 6 June

2006.http:// www.pmg.org.za/minutes/20060605-procurement-methodology-new-generation-prisons-briefing-

department Accessed 13 November 2011.
12 (1) A conventional procurement by DCS more commonly known as a Public Sector Comparator
procurement; (2) A complete Public Private Partnership with full services required rendered by the private
partner; and (3) A project finance model (partial Public Private Partnership) where specific core functions will
be provided by DCS and the balance by the private partner. (PMG Report of the meeting of the Portfolio

Committee on Correctional Services of 6 June 2006.http://www.pmg.org.za/minutes/20060605-procurement-

methodology-new-generation-prisons-briefing-department Accessed 13 November 2011)

193 Muntingh, L. (2010) ‘Love Me, Love Me Not’ — Public Private Partnerships in the Department of
Correctional Services, Paper delivered at seminar hosted by Institute for Security Studies, Cape Town, 28 July

2010.
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private partnerships prisons which had already been placed out on tender would be
scrapped,'”* to the ire of the bidders who had submitted costly bids. The only prison that was
ultimately built from this nearly decade-long saga was Kimberley’s new prison, for which the
budget was R250 million (US$ 36.7 million) but which ended up costing R857 million (US$
126 million), that is, 243% over budget.195

The prison construction debacle demonstrated the Department’s difficulties in following
through on policy decisions and executive orders. Even though the construction of eight new
prisons was approved, funds made available and announced by President Mbeki in his 2005

and 2006 State of the Nation Addresses,'*® the DCS was unable to deliver on these.

4.1.6 The policy gaps

The preceding discussion outlined the generally misdirected and frequently poorly executed
policy responses of the Department to the problems it was facing after 1994. Notwithstanding
the shortcomings of these policy initiatives, it is also notable that the Department failed to
respond to a number of critically important problems it was facing in the period 1994 to
2001. In this regard, three proverbial elephants were standing in the room: prisoners’ rights,
HIV and AIDS, and corruption. From the perspective of the Constitution, these were
fundamental problems requiring urgent and comprehensive action. Failure to address them

would mean a material failing on the transformative aspiration of the Constitution.

4.1.6.1 Human rights

In 1998 the DCS launched a human rights training programme aimed at re-training DCS

officials to inculcate a culture of human rights in the prison system. The training programme

197

(run by two NGOs and a tertiary education institution) ' was piloted at four prisons, namely

Rustenburg, Kroonstad, Nylstroom and Krugersdorp, and it is reported that “[i]f the results

194 “Plan to build prisons sacked’. IOL, 27 October 2011, http://www.iol.co.za/dailynews/news/plan-to-build-
prisons-sacked-1.1166283 Accessed 13 November 2011.
195 ‘Kimberley prison cost R600m more’. Beeld, 10 Feb 2010, http://www.property24.com/articles/kimberley-

prison-cost-r600m-more/11152 Accessed 13 November 2011.

196 Address of the President of South Africa, Thabo Mbeki, at the Second Joint sitting of the third Democratic
Parliament, Cape Town, 11 February 2005. State of the Nation Address of the President of South Africa, Thabo
Mbeki: Joint Sitting of Parliament, 3 February 2006.

197 Centre for the Study of Violence and Reconciliation, Lawyers for Human Rights and Technikon RSA.
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prove to be satisfactory, the project will be implemented at all prisons”.198 However, in the
following year no mention is made of it in the Annual Report, and it appears that the initiative
came to an end.'” While successive Annual Reports abound with phrases such as “upholding
the fundamental rights of offenders”, there is little evidence that the DCS was taking any
meaningful and targeted steps to train its staff on prisoners’ rights, prevent rights violations
and hold perpetrators accountable. In the new democratic order where prisoners are afforded

2 the DCS did little, save in rhetoric, to see that its

detailed rights by the Constitution,
officials are trained on prisoners’ rights and that the necessary structures are set up to monitor
and respond to rights violations. Even after the Judicial Inspectorate for Prisons became
operational in 2000 and raised numerous problems about the treatment of prisoners, the
Department generally failed to respond. The role of the Judicial Inspectorate is discussed

further in Chapters 4 and 6.

There is equally little to indicate that the DCS paid any real heed to the international human

rights law instruments pertaining to prisoners such as the UN Standard Minimum Rules for

18 Department of Correctional Services (1999) Annual Report 1998, Pretoria: Department of Correctional
Services, p. 52.
199 According to Ms Amanda Dissel, then based at the Centre for the Study of Violence and Reconciliation
(CSVR) and intimately involved with the training programme, 20 000 copies of a human rights training manual
were printed and given to the DCS, but she could not confirm if these were in fact distributed and supported
with training (telephonic interview, 17 November 2011).
299 Section 35(2) ‘Everyone who is detained, including every sentenced prisoner, has the right
a. to be informed promptly of the reason for being detained;
b. to choose, and to consult with, a legal practitioner, and to be informed of this right promptly;
c. tohave a legal practitioner assigned to the detained person by the state and at state expense, if
substantial injustice would otherwise result, and to be informed of this right promptly;
d. to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to
be released;
e. to conditions of detention that are consistent with human dignity, including at least exercise and the
provision, at state expense, of adequate accommodation, nutrition, reading material and medical
treatment; and

f.  to communicate with, and be visited by, that person's

i spouse or partner;

ii. next of kin;
1ii. chosen religious counsellor; and
iv. chosen medical practitioner.’
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the Treatment of Prisoners and the UN Convention Against Torture. It remains the situation
that the DCS still does not have a policy on the prevention and eradication of torture.”' The
results of this policy gap would manifest itself in continued assaults on prisoners as well as

significant numbers of unnatural deaths in prisons, discussed below in section 4.14.

4.1.6.2 HIV and AIDS

After 1994 the mortality rate of prisoners increased from 1.65 per 1000 in 1995 to 9.2 per
1000 in 2005, a near six-fold increase.”* It was commonly accepted that this was as a result
of AIDS. Moreover, it was well known that coerced sex is common amongst prisoners and
forms part and parcel of the prison gang culture (see Chapter 4 section 4.1), yet a policy
response to sexual violence remained lacking. In respect of HIV and AIDS, policies and
practices of the Department frequently fell short of desired standards in the past 17 years.203
The first HIV and AIDS policy, formulated in 1992, required that HIV-positive and high-risk
prisoners be segregated from the general population, but this changed two years later to bring
it into line with World Health Organisation guidelines; the segregation of prisoners was

204 A policy amendment was issued in 1996 to provide for a

removed from the DCS policy.
number of specific programmes, one of which was the establishment of Sexually Transmitted
Diseases (including HIV and AIDS) clinics at all prison hospitals. The clinics would be run
by nursing staff who would provide testing, counselling, treatment, and information about
STDs.”*” An additional policy prescribed condom distribution, which required that condoms
would be distributed on request and following the prisoner receiving information and/or

counselling from a nurse trained as an AIDS counsellor regarding the use of condoms and

high-risk behaviour.*® Having to request condoms obviously created a substantial barrier due

2" Muntingh, L. and Fernandez, L. (2008) A review of measures in place to effect the prevention and combating
of torture with specific reference to places of detention in South Africa, South African Journal on Human
Rights, Vol. 24 No. 1, p. 126.

292 Muntingh, L. and Tapscott, C. (2009) HIV/Aids and the prison system, In Rohleder, P. et al HIV/AIDS in
South Africa 25 years on. New York: Springer, p. 315.

293 Muntingh, L. and Tapscott, C. (2009), p. 314.

24 Goyer, K.C. and Gow, J. (2001) Confronting HIV/AIDS in South African prisons, Politikon, Vol. 28 No. 2,
pp-195-206.

%5 Goyer, K.C. and Gow, J. (2001), pp.195-206.

2% Goyer, K.C. and Gow, J. (2001), pp.195-206.
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to the stigma associated with male-on-male sex in prison. Notwithstanding the aims of this
policy, the mortality rate of prisoners accelerated. The 1996 policy remained in place until the
Framework for the Implementation of Comprehensive HIV and AIDS Programmes and
Services for Offenders and Personnel 2007-2011 was adopted in 2007.

Prisoners’ access to antiretroviral medication (ARV) remained elusive, and it was only after a
group of prisoners at Durban Westville prison in KwaZulu-Natal embarked on litigation in
20057 that the situation changed.””® Even when the KwaZulu-Natal High Court ordered the
Department to provide deserving prisoners with access to ARV, the Department appealed the
decision and wanted the order already granted suspended until the appeal was heard. The
request was not granted and after much foot-dragging the DCS commenced with setting up
accredited antiretroviral therapy (ART) centres. DCS staff was also not spared the effects of
HIV and AIDS, and the mortality rate of officials increased from 3/1000 in 1995 to 6.1/1000
by 2001.%% Despite the attrition of staff *'° there is little evidence that the DCS responded to
the situation in any meaningful way. It was only in the 2007 Policy Framework that both staff

and prisoners are targeted.”"'

By 2000 HIV and AIDS had become a highly politicised issue domestically and
internationally. The DCS had in its care a segment of the population known globally to have
a higher HIV prevalence rate than the general population,®'? and since 1995 the mortality rate
of prisoners had climbed sharply. With an estimated 350 000 people moving through the

213

prison system annually,”~ the Department had an important task to fulfil as prisons are

recognised vectors for HIV, AIDS and TB.*'* Their responsibility was not only to the people

27 EN and Others v Government of the RSA and Others (2007) (1) BCLR 84 (SAHC Durban 2006).

298 Muntingh, L. and Tapscott, C. (2009), pp. 306-307.

299 Muntingh, L. and Tapscott, C. (2009), pp. 315.

219 A DCS-commissioned survey found, for example, that 23% of officials in KwaZulu-Natal were HIV-positive
(Muntingh, L. and Tapscott, C. (2009), pp. 315).

' Muntingh, L. and Tapscott, C. (2009), pp. 314.

212 World Health Organisation (1993) WHO guidelines on HIV infection and AIDS in prisons, New York:
UNAIDS. UNODC (2007) HIV and Prisons in sub-Saharan Africa: Opportunities for Action, Vienna: UNODC.
13 Office of the Inspecting Judge (2006) Annual Report of the Judicial Inspectorate for Prisons 2005/6, Cape
Town: Office of the Inspecting Judge, pp. 12-13.

214 UNODC (2006) HIV/AIDS Prevention, Care, Treatment and Support in Prison Settings A Framework for an

Effective National Response, New York: United Nations.
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inside prison but to the broader community. Later research would establish that the
prevalence rate amongst male sentenced prisoners in South Africa is just below 20%, or
roughly one in five sentenced prisoners.”'’> Moreover, coerced sex between male prisoners
was a known phenomenon and strongly linked to the prisons gangs (see section 4.13 and
Chapter 5 section 7). Addressing HIV and AIDS in prisons was critically important, yet the
Department did little to prevent transmission and it was only after litigation that it

commenced with more tangible steps by providing access to ARV.

4.1.6.3 Corruption

In July 1996 the DCS established it own internal Anti-Corruption Unit (ACU) following a
Cabinet Committee decision requiring cooperation between different security agencies to
combat cormp‘[ion.216 The ACU would report directly to the Commissioner and its main
purpose was to investigate corruption. When the DCS briefed the Portfolio Committee on
Correctional Service on the performance of the ACU in 1998, it was already evident that it
was encountering significant problems, but most importantly it noted that “[m]anagers are in
some instances reluctant to act against transgressors”.”"” This should have been a clear
indication that the maintenance of discipline and order was in a poor state. The results
reported on were paltry: 28 officials were subjected to departmental disciplinary action and
six to criminal prosecutions. The results from 1999 looked slightly better, with 366 cases
reported, 202 being investigated and 30 cases referred to the police for investigation.”'® Yet

the DCS proclaimed that the “prevention and eradication of corruption is a priority for the

213 Lim’Uvune Consulting (2007) DCS HIV prevalence survey 2006, Unpublished report, Pretoria.

216 PMG Report of the meeting of the Portfolio Committee on Correctional Services of 13 May 1998,
http://www.pmg.org.za/minutes/19980512-inspecting-judge-overcrowding-and-anti-corruption-unit-briefing-0
Accessed 13 November 2011.

?I7 PMG Report of the meeting of the Portfolio Committee on Correctional Services of 13 May 1998,

http://www.pmg.org.za/minutes/19980512-inspecting-judge-overcrowding-and-anti-corruption-unit-briefing-0

Accessed 13 November 201 1. Other problems noted were: ‘Not sure that all corruption related matters are being
reported to the ACU (Anti-Corruption Unit); People withhold information; Personnel as well as prisoners are
afraid of being victimised; People are reluctant to give evidence at disciplinary hearings and court cases and
therefore prefer to stay anonymous; Some cases take time to investigate as it requires monitoring and
surveillance; Disciplinary steps are not always taken timeously.’

218 Department of Correctional Services (2000), p. 83.
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Department.”219 By 2000 the ACU had been reduced to five investigators for a department
employing more than 32 000 officials.”?’ It was evident that the Department’s rhetoric about

the prevention and eradication of corruption was at odds with reality.

External investigations into DCS would uncover widespread corruption, and notwithstanding
it being known to senior management that corruption was a problem by the late 1990s, the
overwhelming impression is that little more was done than establishing the ACU and then
assigning it so few resources that it was by and large rendered ineffective. Senior
management failed to address at policy level the biggest challenge that the Department was
facing, yet it was dabbling in other distractions such as unit management and electronic

monitoring.

4.2 Leadership instability

Instability at the most senior level of the Department severely undermined the functioning of
the Department and consequently prison reform. From 1994 to 2011 the DCS has had eleven
National Commissioners, of which seven were permanent appointments and the others acting

National Commissioners, as shown in Table 2 below.

Table 2

Name Status Start End Duration

General Henk Bruyn Permanent April 1994 | 71996 2 years

Mr. Khulekani Sithole | Permanent 71996 Nov 1999 2 > years

Mr.Thami Nxumalo Acting Nov 1999 May 2000 7 months

Rev. Lulamile Mbete Permanent May 2000 March 2001 | 10 months

Mr. Watson Tshivase | Acting April 2001 July 2001 3 months

Mr. Linda Mti Permanent Aug 2001 May 2007 6 years and 9 months

Ms Jabu Sishuba Acting May 2007 May 2007 1 month

Mr. Vernon Petersen Permanent May 2007 Oct 2008 1 year and 5 months

Ms Xoliswa Sibeko Permanent Oct 2008 Feb 2010 9 months active. She was
suspended in mid-July
2009 and remained
suspended until her
contract was terminated in
February 2010.

219 Department of Correctional Services (2000), p. 83.

220 PMG Report on the meeting of the Portfolio Committee on Correctional Services of 3 October 2000,

http://www.pmg.org.za/report/20001003-overcrowding-prisons-release-prisoners-escapes-anti-corruption

Accessed 13 November 2011.
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Name Status Start End Duration

Ms Jenny Schreiner Acting Feb 2010 May 2010 3 months

Mr. Tom Moyane Permanent May 2010 Present

The longest serving National Commissioner was Linda Mti, a former Member of Parliament
(ANC) and coordinator of the National Intelligence Co-ordinating Committee. He was
appointed shortly before the Jali Commission was established. Under Mti, the first
comprehensive strategic plan of the Department (known as Mvelaphanda) was developed in
2001 and the 2004 White Paper also published under his watch. Mti would, however, after his
departure from the DCS, be implicated in corruption indulged in whilst he was National

Commissioner (see Chapter 4 section 4.2).#!

The period 1994 to 2001 saw DCS sinking deeper into crisis. This can be ascribed at least in
part be to the high turnover of National Commissioners: five in seven years, of whom two
were acting in that capacity. Of particular significance during this period was Khulekani
Sithole. Prior to joining the DCS in the early 1990s, he was an inspector with the Free State
Department of Education and one of the first external appointments to the Department. He
was rapidly promoted from director level and subsequently appointed as National

? Sithole would ultimately resign amidst allegations of financial

Commissioner.”
mismanagement and corruption, and was called unfit for public office by Parliament’s
Standing Committee on Public Accounts (SCOPA).*** The DPSA would also be extremely
critical of Sithole and placed the blame on him for the chaotic state of human resources
management of the Department. Sithole is perhaps best remembered for his proposals that
disused mines be converted into prisons in order to alleviate overcrowding.”** The proposals

alienated him from human rights groups.225

221“The SIU’s case against Linda Mti’. City Press, 20 March 2011, http://www.citypress.co.za/SouthAfrica/The-

SIUs-case-against-Linda-Mti-20110320 Accessed 13 November 2011. See Chapter 5 for a fuller description.

*Telephonic interview with Mr. Gideon Morris, former employee of the DCS and erstwhile secretary to Mr.
Sithole (17 November 2011).
23 PMG Report on the meeting of the Portfolio Committee on Correctional Services of 10 November 1999,

http://www.pmg.org.za/minutes/19991109-closure-sitole-matter-overseas-trip Accessed 13 November 2011.

% “Mine-shaft prisons slammed: African bishops shocked by plan to lock up “animal” prisoners in underground

jail’. Anglican Journal, April 1997, http://findarticles.com/p/articles/mi_7042/is_4 123/ai_n28700589/

Accessed 13 November 2011. “There are criminals within our system who have made it clear that they are not

prepared to conform to the norms of a democratic society ... People like murderers, rapists, armed robbers who
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Leadership instability was not restricted to the National Commissioner’s position. Senior
officials in the Head Office and Regional Commissioners would frequently be in acting
positions, or being transferred from one position to another. Moreover, persons in senior
positions frequently lacked the skills and experience to deal with the problems the
Department was facing between 1996 and 2001. Leadership instability continues to be a
problem in DCS, and following Mti’s departure in 2007 and at the time of writing (December
2011), there have again been three permanently appointed National Commissioners in four

. . .. . . .. 226
years while four of the seven Regional Commissioners were acting in that position.

4.3 Operation Quiet Storm, Operation Thula and CORE
4.3.1 The Department of Public Service and Administration investigation

The decision taken by the Minister of Public Service and Administration in 1999 to have a
management audit conducted of the DCS was in part motivated by events in KwaZulu-Natal.

The audit team’s final report describes these as follows:

Comments by the CCMA?? arbitrator in the case [of] Bhengu v Department of
Corrections: " ... (the documentation) reads like something reminiscent of the goings
on in the most basic of banana republics. It is quite clear that in the Province of
KwaZulu-Natal from the beginning of December 1998 until February 1999 the situation
amongst top level management could only be described as absolutely chaotic ... on its

own version. The respondent has shown a clear inability to properly manage itself in

repeatedly transgress, they are animals. They must never see sunlight again.” — Department of Correctional
Services commissioner Khulekani Sithole, suggesting that dangerous criminals should be thrown down disused
mine shafts. (‘The words of wisdom, the wit, the bloopers’. Mail and Guardian, 23 December 1997,
http://mg.co.za/article/1997-12-23-the-words-of-wisdom-the-wit-the-bloopers Accessed 13 November 2011)
223 pete, S. (2000), p. 22.

2% Department of Correctional Services (2011) Annual Report 2010/11, Pretoria: Department of Correctional
Services, p. 4.
27 Commission for Conciliation Mediation and Arbitration. It is a statutory mechanism established by the

Labour Relations Act to deal with disputes between employers and employees.
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KwaZulu-Natal.... Management at both national and provincial levels had simply

ceased to function effectively....??*

There were thus early signs that in respect of human resources management, serious
governance problems had developed in the DCS and it was unable to manage its human
resource function according to the applicable policies and procedures. The DPSA
management audit traced the timeline of causation back to the appointment of National
Commissioner Khulekani Sithole (from mid-1996). He set, according to the DPSA, a

particularly poor example as the most senior official of the Department:

The beginnings of a breakdown of proper procedures in HR [human resources] matters
appear to coincide with the appointment of Commissioner Sithole. From the outset of
his tenure of office the new Commissioner apparently took full advantage of all the
powers of his office to the extreme in a campaign to surround himself with “place
men”. It is alleged that, with scant regard for the published criteria contained in
advertisements for posts, short lists were doctored and panel recommendations were

ignored or manipulated to select the “preferred” candidates.””’

The DPSA observed further that he used his authority to transfer staff to punish those who
opposed him to ensure that he was surrounded by his “favourites”. When this attracted
attention from investigators, records were altered to frustrate inquiries into the audit trail of
staff movements, appointments and promotions. The situation was aggravated by the
collusion between union elements and senior managers who were former office bearers, or
even still holding office, in the same unions and who remained union members.”** Evidence
was also found of properly appointed officials being physically removed from their offices
and inspectors of the DCS refused permission to enter prisons to fulfil their official duties. It
was ultimately the assassination of a whistleblower that prompted the appointment of the Jali

Commission.

4.3.2 The Jali Investigation

228 Department of Public Service and Administration (1999) Management Audit of the Department of
Correctional Services, Department of Public Service and Administration, Presented to the Portfolio Committee
on Correctional Services, 19 April 2000, p. 3.

229 Department of Public Service and Administration (1999), p. 15.

20 Department of Public Service and Administration (1999), p. 15-16.
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When the Jali Commission started its investigations some two and half years after the DPSA,

it found that in almost all the management areas investigated, including the Head Office, that:

[r]ecruitment drives, appointments, promotions and merit awards are constantly tainted
with allegations of malpractices, irregularities, nepotism and even corruption. The
common feature of these allegations is the manipulation of the processes by senior

officials in the employ of the Department.”'

In the Jali Commission’s investigations it became clear that the manipulation of appointments
and promotions was not being done in an ad hoc manner by individuals or small groups of
uncoordinated individuals.*** Evidence was submitted that the labour union POPCRU
planned to fast-track affirmative action in KwaZulu-Natal by removing “reactionary forces”
from senior positions and replacing them with “progressive people”.*> A meeting to develop
such a plan was held in 1996*** and attended by POPCRU members from KwaZulu-Natal and
surrounding regions as well as a representative from the POPCRU National Office. At this
meeting a plan was developed and code-named “Operation Quiet Storm”. A former office
bearer of POPCRU in KwaZulu-Natal, Mr. P. Ntuli, described Operation Quiet Storm as

follows to the Jali Commission:

In essence, ‘Operation Quiet Storm’ entailed the forcible removal of ‘reactionary
forces’ from their positions of power. This aim was to be achieved in stages, which
followed one another rapidly. Certain strategic and influential posts were to be targeted.
Once the incumbents were removed, our choice would be deployed to the vacant post.
In order to ensure the speedy implementation of ‘Operation Quiet Storm’, among the
strategies which would be employed were the following:

8.1 We would engage in long and arduous meetings with management — making

certain demands. The idea was to frustrate management to the point where they

would simply cave into our demands.

8.2 In certain instances, we would take management personnel as hostages —

refusing to allow them to leave the rooms in which we would detain them.

! Jali Commission, p. 189 and p. 249.

2 Jali Commission, pp.56-98.
33 The Jali Commission interpreted ‘progressive people’ to mean POPCRU members.

24 The Commission estimated that it was held before October 1996, but a precise date was not established.
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8.3 In other instances, we would prevent management from entering their offices:
we would lock the doors and ban entry by the use of doorstoppers.

8.4 We would embark on protest action and go-slows.

8.5 Some members would woo the secretaries of senior officers so that we would

.. . . 235
gather inside information.

Operation Quiet Storm primarily affected management areas in KwaZulu-Natal,° but was
also rolled out to the Eastern Cape, Free State and Gauteng Provinces.”’ This was evidenced
by similar unrest in the management areas of Upington, Bloemfontein, St Albans,
Johannesburg, Modderbee, and Krugersdorp.”*® A similar operation was launched in the

40 was to achieve its objectives

Eastern Cape, known as Operation Thula.”*” Operation Thula
by making the prisons ungovernable and would be achieved by: ignoring instructions from
senior management; proliferating the conveyance of contraband into the prisons; ignoring
escapes; organising members to take leave simultaneously to make it difficult to run the

prison; and turning the prison into a “G Hostel” (a filthy institution).**'

The Commission reported on numerous instances where POPCRU manipulated the
appointment of staff. At secret meetings the fate of officials would be decided and POPCRU
members then appointed into strategic positions in the DCS. Also on the agenda at these
secret meetings was the identification of persons perceived to be stumbling blocks to

“transformation” and therefore in need of removal.>*?

The Jali Commission conceded that a trade union may have campaigns or programmes of
action, but it was concerned about the criminal nature of Operation Quiet Storm.”** In essence
it blamed Operation Quiet Storm (and thus POPCRU and its leadership) for introducing a

culture of lawlessness in the Department as “it became the norm for unwanted members to be

233 Jali Commission, p. 57.

236 Pietermaritzburg, Ncome, Eshowe, Durban Westville, Sevontein, Waterval, Empangeni and Stanger.
7 Jali Commission, p. 73.

28 Jali Commission, p. 75.

239 Jali Commission, p. 76.

% Thula is isiXhosa for “keep quiet”.

41 Jali Commission, p. 76.

242

Jali Commission, p. 249.

3 Jali Commission, p. 62.
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forcibly removed from their positions and for unlawful actions to occur with impunity. This
culture spilled over to other provinces.”*** Operation Quiet Storm deliberately and flagrantly
ignored legal prescripts and established procedures for employer-employee negotiations and

the appointment of staff.

4.3.3 CORE

The manipulation of appointments and promotions were, however, not limited to the regions
and management areas of DCS. From evidence presented to the Jali Commission it was
apparent that since 1997 there had existed a small and secret group of senior officials in the
Head Office who would effectively control the Department, especially where this concerned
staff appointments at senior level.** The group became known as CORE, referring to a core
of officials who would oversee and advance racial transformation in the DCS. The Jali
Commission could not establish the identity of CORE’s leader but evidence pointed to three
DCS officials, one of whom was the National Commissioner at the time, Khulekani Sithole.
By the time the Jali Commission concluded its work in 2006, it pondered whether CORE was
still in existence and observed that while it may have changed membership, it was more than
likely still in existence. Evidence about CORE is sketchy, as many witnesses were not willing
to disclose their identities for fear of workplace victimisation or being murdered. CORE
wanted to see the appropriate persons appointed and had the power to do so since they were
operating at the most senior level of the Department. It held its meetings in secret, and since
there was no legal basis for such a structure within the management of the Department, no

minutes were kept. The Jali Commission described it as follows:

Thus began a process in which key appointments, promotions and removals were
determined at these secret meetings. Invariably, the CORE leaders refused to restrict
themselves to existing posts and positions. To the extent that it was necessary to

promote their ends, they created and abolished posts as well.

Implementing such decisions was not difficult since one of the CORE members headed

the work-study section in the Department and would act in terms of the resolutions

%% Jali Commission, p. 73.

245 Jali Commission, pp.82-92.
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taken at these secret meetings. Not only were the members of CORE intelligent, they

were also scheming and ruthless.**°

In a very short period, from 1996 to 1998, POCRU had introduced a culture of lawlessness
into the Department. Secret and criminal programmes of action, covert meetings, violence,
intimidation and ultimately murder had become the trademark of staff appointments in the
DCS. Prison reform and reinventing the prison system on the basis of constitutional values

was by then entirely impossible.

4.4 Manipulation of appointments, promotions and merit awards

Against the background of Operation Quiet Storm and the culture of lawlessness thereby
introduced, interference and manipulation in the appointment of staff were essentially

motivated by four objectives:**’ first, to secure employment for friends and family to

248

positions in the DCS;”™ second, to see the appointment of union-aligned staff to key human

resource management positions which would then enable further manipulated

249

appointments;**’ third, to reward corrupt officials for corrupt acts through promotions;**° and

246 Jali Commission, pp. 85-86

7 Muntingh, L. (2006) Corruption in the prison context, CSPRI Research Paper, Bellville: Community Law
Centre, p. 32., Jali Commission Chapter 5

248 Jali Commission, p. 251. An example in this regard is the following. M.Kosana, former head of Personnel
Provision in the Free State DCS, supervised the employment of two relatives and other people close to him, the
Jali Commission heard. He allegedly refused to recuse himself from the recruitment drive. His ex-wife, common
law wife, sister and another relative were appointed as candidate warders, according to evidence leader Vas
Soni. In a further recruitment drive, his brother was short-listed although he did not have a matriculation
certificate, which is a minimum requirement. Provincial Commissioner Willem Damons conceded that the
problem was not dealt with effectively when allegations of nepotism involving Kosana surfaced. (‘Nepotism in
Grootvlei — testimony’, News24.com, 25 July 2002, http://www.news24.com/xArchive/Archive/Nepotism-in-

Grootvlei-testimony-20020725 Accessed 9 November 2011, Muntingh, L. (2006), p. 34.)

%9 Jali Commission, p. 251. An example in this regard is the following. T Matshoko (a former POPCRU shop
steward) testified before the Jali Commission that former Eastern Cape Personnel Head, Meshack Mpemva, then
Deputy President of POPCRU, and St Alban’s Assistant Head, Erik Nweba, led the coup in the province that
resulted in MrsTseane’s (Regional Commissioner) ousting and enabled them ‘to treble their salaries from lowly

warders’. Mpemva allegedly told a (secret) house meeting that he had to be appointed as head of personnel so
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fourth, to receive personal (monetary or sexual) gratification from the corrupt appointment.251
These appointments were effected through the manipulation of shortlists for vacancies;
manipulation of selection committees (decisions and members); presentation of fraudulent
qualifications; payment of bribes to secure appointments; and granting of sexual favours in

exchange for appointments.

In its investigations into the DCS, which concluded in August 2000, the Public Service
Commission (PSC) found evidence of 427 officials being appointed without the necessary
qualifications or when holding fraudulent qualifications.”® The Department failed to follow
up on the submission of qualifications by new appointees and did not authenticate
qualification certificates proactively. In response, the PSC made extensive short-term and
long-term recommendations. The critical failure was a departure from established and well-

defined procedures for appointments in the public service.

The issue of merit awards came to the fore in 1999 when the Portfolio Committee on
Correctional Services asked the then National Commissioner, Sithole, to explain the merit
awards he had given to himself and a group of selected officials.”>* Whilst not of such high
monetary value, the awards had significance because of the seniority of the officials
concerned. Sithole explained that he had sought legal advice on the matter and the advice he
received allowed him to grant merit awards. However, a second opinion from the state law

advisor came forth after the awards had been made, and he realised that the awards were

that he could influence the appointment of POPCRU members. (The Sunday Times, 15 September 2002;
Muntingh, L. (2006), p. 34)

»%An example in this regard is the following. T Matshoka, a former POPCRU shop steward, testified before the
Jali Commission that Mdantsane Prison’s assistant head was appointed to the post in exchange for assistance

rendered in the ousting of Eastern Cape Provincial Commissioner, MrsTseane. (‘Jali told of “jobs for favours”,

News24.com, 18 September 2002, http:/www.news24.com/xArchive/Archive/Jali-told-of-jobs-for-favours-
20020918, Accessed 9 November 2011; Muntingh, L. (2006), p. 34).

2! Ex-POPCRU shop steward, T Matshoko, testified before the Jali Commission that personnel officer Louis
Tshatsu granted people jobs in exchange for sex. He also said that Tshatsu sold jobs to the public. For example,
a woman was sent to him with R1000.00 so that he could secure her a job. (‘Jobs at prison sold for sex and
money’. The Herald, 11 September 2002)

2 Muntingh, L. (2006), p. 32.

233 Jali Commission, pp. 196-197.

% PMG Report on the meeting of the Portfolio Committee on Correctional Services of 10 November 1999,

http://www.pmg.org.za/minutes/19991109-closure-sitole-matter-overseas-trip
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unlawful. Sithole explained that all monies were paid back on the day he had appeared before
SCOPA. It was, however, at that meeting that SCOPA concluded he was unfit for public
office and asked for his removal; he resigned shortly thereafter. Despite this debacle, it
appears that nothing was done at the time to rectify the situation with regard to the granting

of merit awards.

The Jali Commission concluded that the granting of merit awards was a problem in all the
management areas it investigated.”>> As was the case with the recruitment of staff, established
policies were not adhered to and controls were not in place. Results of these failures were
manifested in officials who did not qualify for merit awards receiving them; nepotism and
favouritism influenced decision-making; no records of assessments were kept; moderation
committees were unlawfully constituted; and recommendations made by the PSC were not

implemented.

4.5 Management and planning

Problems in the DCS were evident not only in respect of human resources management and
the treatment of prisoners (see sections 4.9 to 4.15 below), but also in the management,
planning and specifically financial management of the Department. In 2001/2 the DCS
received a qualified audit from the Auditor General based on the problems relating to the
medical aid scheme for the Department’s employees (Medcor) (see section 4.6.1 below). The
qualification was based on the continuing forensic investigation of Medcor, poor internal
controls and non-compliance with the Medical Aid Schemes Act (131 of 1998).256 The
Auditor General also raised a number of matters of emphasis, and these should be regarded as
strongly indicative of poor financial management: problems around the awarding of merit
awards; problems around leave administration and failure to implement recommendations
made the previous year; the high vacancy rate in the Department’s finance management unit;
non-compliance with internal auditing standards; poor internal controls; human resource

management problems; and poor management at prison pharmacies.””’ What was already

23Jali Commission, pp. 254-255.

%6 Report of the Auditor General to Parliament on the financial statements of Vote 19 — Correctional Services
for the year ended 31 March 2002. In Department of Correctional Services (2002), p. 118-119.

7 Report of the Auditor General to Parliament on the financial statements of Vote 19 — Correctional Services

for the year ended 31 March 2002. In Department of Correctional Services (2002), pp. 120-124.
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evident in this report by the Auditor General, as had been found by other external
investigations, was that the Department seemed either to ignore recommendations or lack the
ability to implement them. In the following year the Auditor General concluded: “An overall
comparison of this report with that of the previous report for 2001/2002 would clearly
indicate no improvement with regard to the financial and administrative management of the
department.”®® Since then, the DCS has received successive qualified audits from the
Auditor General, including 2010/11. A more detailed discussion of this is provided in

Chapter 4 (section 2.4.2).

The fundamental problems underlying the qualified audits were, however, already identified
in the Management Audit conducted by the DPSA and released in 2000, and must have been
available to the Department earlier.”>’ These related to poor planning and budgeting, limited
skills and urgent need for training amongst the leadership cadre; the absence of a service
delivery improvement programme; human resource management problems; standards of
service delivery; and the enforcement of standards and discipline. The overall situation in
respect of management and governance, as it stood at the end of 1999, is astutely summarised

in the DPSA report:

The Department has an impressive strategic plan with clearly formulated objectives,
measurable targets and a strategic management information system that allows the
monitoring of performance. By their own admission, management nevertheless still
struggles to align the strategic planning and budgetary processes. Macro planning
processes also appear to have little impact on the way that prisons are run. A serious
concern is the involvement of unions in the strategic planning process. There appears to
be no clear definition of roles and responsibilities between management and organised

labour.>°

The picture sketched is of an organisation that was neither under the control of its political

heads nor in control of itself: authority had become fragmented.

8 Report of the Auditor General to Parliament on the financial statements of Vote 20 — Correctional Services
for the year ended 31 March 2003. In Department of Correctional Services (2003), p. 78.

259 Department of Public Service and Administration (1999), pp. 1-2.

260 Department of Public Service and Administration (1999), p. 7.
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4.6 Manipulation of service benefits

Service benefits refer normally to those benefits that an employee receives in addition to
normal salary or wages, such as medical aid, pension fund, payment for overtime worked,
housing subsidies and vehicle allowances. Manipulating these benefits dishonestly and/or
beyond their original intention would amount to corruption. Even if this form of corruption
does not have a direct influence on prisoners, planned expenditure is misdirected. This type
of corruption is reflective of a culture of unethical behaviour that would indirectly affect
prisoners. Historically, four issues dominate the manipulation of service benefits in the DCS,
namely merit awards (discussed above), medical aid fraud (Medcor), sick leave, and payment

for overtime worked. The scale of corruption relating to these was indeed shocking.

4.6.1 Medical Aid

In its second interim report the Jali Commission reported on widespread and large-scale fraud
related to the DCS’s medical aid fund (Medcor), especially in KwaZulu-Natal. In response
the Directorate Special Operations (formerly the Scorpions) of the National Prosecuting
Authority started investigations; later the Special Investigations Unit (SIU) and the Asset
Forfeiture Unit also became involved. ' Since DCS employees did not contribute to the fund
and there was no ceiling on how much a fund member could claim, it was an open invitation

for fraudulent claims.

Reportedly, a medical practitioner and a colluding official would co-operate to charge an
innocent member’s medical aid account. The colluding official would obtain relevant
information that was required for the claim, which the medical practitioner would submit to
the fund. Once the fund paid out, the benefit was shared between the official and the medical
practitioner. Typically claims would be false, excessive and/or for non-medical goods. When
investigations started, the findings and the results were spectacular. For example, the Asset
Forfeiture Unit seized assets to the value of R31 million (US$4.5 million) from two
individuals and they were charged with more th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>