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ABSTRACT 

During armed conflicts, women experience more abuses than their male counterpart. 

Besides, the disruption of national security systems resulting form the social and 

political troubles, exposes women to more violation of their human rights in the post-

conflict setting.  

During the last decade, the international community has employed noteworthy efforts 

to protect women from the effects of armed conflicts, and to ensure the prosecution of 

violators of women’s rights in post-conflict situations. This included inter alia, the 

adoption of binding treaties calling for protection of women against sexual and gender 

based violence(GBV), and the creation of an international Criminal Court and 

International tribunals to prosecute persons for the most serious crimes of 

international concern, including sexual and gender violence. 

During the armed conflict that occurred in the Democratic Republic of Congo (DRC) 

between 1996 and 2003, a significant number of GBV acts were committed against 

women. Reports and statistical data from humanitarian organisations working in the 

DRC indicated an increase of GBV acts against women after the official cessation of 

the conflict. Moreover, reports indicated the emergence of GBV acts against women 

in areas that did not witness such acts during the conflict.  

The research paper interrogates, from a criminal justice angle, the response given to 

GBV acts perpetrated against women in the post-conflict setting. Furthermore, the 

research questions the access of women to justice and interrogates the challenges 

bedevilling this access at the national and international level. In addition, the research 

formulates recommendations aimed at enhancing the access of women survivor of 

GBV to justice, and for an effective prosecution of perpetrators of such acts.  
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CHAPTER ONE: INTRODUCTION 

1.1 Background to the study 

Gender- based violence (GBV) has been used worldwide in armed conflicts as a 

method to brutalise and instil fear in the civilian population, with women and girls as 

the special target.
1
 Since time immemorial, women have borne the effects of war by 

either being captured as spoils of war
2
 or as comfort women for soldiers.

3
 They have 

suffered acts such as rape and mutilation or were involuntarily infected with deadly 

and incurable diseases as an act to demoralise the enemy soldiers.
4
 ‘Sexual violence is 

as old a practice as war itself’ contend Kaufman and William.
5
 The level of atrocities 

perpetrated against women during armed conflicts led Brownmiller to observe that 

‘women’s bodies and their reproductive capacities serve as a battleground for injuring 

or eliminating outright an opposition group.’
6
  

However, despite the multitude of gender-based atrocities that has been perpetrated 

against women all over the world, real attention to GBV commenced seriously only in 

the 1990s when international attention focused on the atrocities committed against 

women in the former Yugoslavia and Rwanda.
7
 

In Africa, different forms of GBV perpetrated against women were reported in 

countries such as Sierra Leone,
8
 Rwanda

9
 and the Democratic Republic of Congo 

(DRC).
10

  

                                                 
1
 Sjoberg L, Via S & Enloe C Gender, War and Militarism: Feminist Perspective (2010) 114. 

2
 Sjoberg L, Via S & Enloe C (2010) 114. 

3
 Soh SC The Comfort Women: Sexual Violence and Postcolonial Memory in Korea and Japan (2008) 

27. 
4
 See generally Cook AB (ed) Women and War: A Historical Encyclopedia From Antiquity to the 

Present (2006).  
5
 Kaufman JP & Williams KP Women and War: Gender Identity and Activism in Times of Conflict 

(2010) 37.  
6
 Brownmiller S ‘Making Women's Bodies Battlefields’ in Stiglmayer A & Faber M (eds) Mass Rape: 

The War Against Women in Bosnia-Herzegovina (1994) 181. 
7
 Schiessl C ‘An Element of Genocide: Rape, Total War, and International Law in the Twentieth 

Century’ (2002) 4 Journal of Genocide Research 199. 
8
 See generally Physicians for Human Rights War-related Sexual Violence in Sierra Leone: A 

Population Based Assessment (2002); Taylor L “We'll Kill You if You Cry”: Sexual Violence in the 

Sierra Leone Conflict (2003) 15. 
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In the DRC, GBV was perpetrated massively during the armed conflict from 1996 to 

2003. It is estimated that the conflict led to ‘a minimum of tens of thousands of rapes 

of women’
11

 and to thousands of other forms of GBV.
12

 Congolese women suffered 

rape with extreme violence, including beating, wounds caused with machetes, genital 

mutilation, burns caused by drops of hot melted plastic and insertion of objects into 

their genital organs.
13

 Despite the official end of the war in 2003, armed opposition 

groups continued to operate in the east and the north of the DRC, where serious 

human rights violations, particularly GBV acts against women, continue to be 

perpetrated.
14

 For instance, reports by international humanitarian agencies working in 

the DRC indicate that 48 women were raped every hour between 2006 and 2007.
15

 

During the first six months of 2010, 7 685 rapes were reported, amounting to nearly 

double the cases reported in 2009.
16

 The DRC Minister for Gender, Family and 

Children stated that by the end of 2010, over one million women and girls had been 

raped in the DRC.
17

 In 2011, 47 rapes of women were reportedly perpetrated on new 

year’s day.
18

 In their study published in 2011, Peterman and Palermo estimate that 

approximately 1.69 to 1.80 million women in the DRC had been raped at least once in 

their lifetime.
19

  

                                                                                                                                            
9
 See generally Nowrojee B et al Shattered Lives: Sexual Violence During The Rwanda Genocide And 

Its Aftermath (1996). 
10

 See generally Cseste J & Kippenberg J The War Within The War: Sexual Violence Against Women 

And Girls in Eastern Congo (2002).  
11

 Pratt M & Werchick JD Sexual Terrorism: Rape as a Weapon of War in Eastern Democratic 

Republic of Congo (2004) 11.  
12

 Palermo T & Torpey J ‘Counting Sexual Violence in the Congo’ (2012) 11 Contexts 10. 
13

 Mukwege MD & Nangini C ‘Rape with Extreme Violence: The New Pathology in South Kivu, 

Democratic Republic of Congo’ (2009) 6 Plos Medicine 3. 
14

 UN ‘Report of the Secretary-General on the United Nations Organization Stabilization Mission in 

the Democratic Republic of the Congo (2012) UN Doc. S/2012/65 at paras 21-25& 29. 
15

 Peterman A, Palermo T & Bredenkamp C ‘Estimates and Determinants of Sexual Violence Against 

Women in the Democratic Republic of Congo’ (2011) 101 American Journal of Public Health 1065. 
16

 Human Right Watch ‘World Report 2011: Events of 2010’ (2011) 107. 
17

 Human Rights Watch telephone interview with Marie-Ange Lukiana, Minister for Gender, Family 

Affairs and Children (2009) cited in Kippenberg J Soldiers Who Rape Commanders Who Condone: 

Sexual violence and Military Reform in the Democratic Republic of Congo (2009) 14, 35 &40. 
18

 Human Right Watch ‘World Report 2012: Events of 2011’(2012) 105; Palermo T & Torpey J 

(2012)10; MONUSCO & UNHROHC ‘Report on the Investigation of the United Nations Joint Human 

Rights Office Into the Mass Rape and Other Human Rights Violations Committed in the Villages of 

Bushani and Kalambahiro, in Massisi territory, north Kivu, on 31 December 2010 and 01 January 

2011’(2011) 9. 
19

 Peterman A, Palermo T & Bredenkamp C (2011) 1060. 
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1.2 Statement of the research problem 

GBV is a serious global concern, especially in post-conflict societies where numerous 

challenges hinder efforts aimed at its prevention. As asserted by Anderson, GBV ‘is 

one of the great global security challenges of our time’.
20

 In response to, and as an 

acknowledgement of the gravity of GBV, an International Criminal Court
21

 and 

numerous international tribunals
22

 were created to insure accountability for most 

serious crimes of international concern, including GBV acts.  

The topic of this research is justified by two main problems regarding GBV acts 

committed against women in the DRC. The first problem is the increase in the number 

of GBV acts committed against women since the official end of the war. An estimated 

36 000 cases of rape were committed since 1996, the beginning of the armed conflict 

in the DRC, and 2004,
23

 one year after the official end of the conflict.
24

 Despite the 

end of the conflict, the promulgation of new national laws criminalising GBV, and the 

contribution of various international NGOs to the prevention of GBV; figures on 

GBV acts committed against women keep increasing and shows no signs of decrease.  

The second problem is the increase of the number of GBV acts perpetrated by non-

combatants. Previously perpetrated solely by armed men engaged in the conflict, the 

number of rapes of women perpetrated by non-combatants in the post-conflict DRC 

increased 17-fold (1 733 per cent) between 2004 and 2008; while the number of rapes 

perpetrated by combatants decreased by 77 per cent.
25

 Furthermore, there is an 

increase in the brutality with what GBV acts are committed: in 2007, 20 per cent of 

                                                 
20

 Anderson L , Advocacy and Women’s Rights Specialist for UN Action, with women in camps in the 

eastern DRC cited in Farmer A ‘Promoting Gender Justice in Conflict Zones’ (2009) 18 Perspectives 

5. 
21

 See Rome Statute establishing the International Criminal Court (1998) A/CONF.183/9. 
22

 Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious 

Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia 

since 1991 (1993) UN Doc. S/25704; Statute of the International Criminal Tribunal for Rwanda (1994) 

UN Doc. S/RES/955; Agreement for and Statute Of The Special Court For Sierra Leone (2002). 
23

 Ward C, Horwood C, McEvoy C et al The Shame of War: Sexual Violence Against Women and Girls 

in Conflict (2007).  
24

 The conflict was put to an end by the Sun City I agreements signed in Pretoria on 16 December 2002 

and the Sun City II agreements signed on 2 April 2003 in Sun City (Accord Global et Inclusif sur la 

Transition en RDC Signé à Pretoria (République d’Afrique du Sud) le 17 Décembre 2002 Adopté à Sun 

City le 1 Avril 2003). 
25

 Bartels S et al Now The World is Without Me: An Investigation of Sexual Violence in Eastern 

Democratic Republic of Congo (2010) 2. 
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women survivors of rape required reconstructive surgery, a higher percentage 

compared to previous years.
26

  

The above findings denote an increase in the exposure of women to GBV, and convey 

a need for further protection of women against GBV in the DRC. 

1.3 Research questions 

The research paper aspires to answer the following questions: 

i. To what extent has the DRC domesticated and implemented the 

international treaties proscribing GBV, which it had ratified?  

ii. To what extent have the GBV acts perpetrated during the armed conflict in 

the DRC, and its aftermath, been prosecuted at the national and 

international level?  

iii. To what extent do women survivors of GBV access the institutions of the 

legal system in the DRC and international level? What are the challenges 

they face?  

1. 4 Literature review 

There is an emergent global trend recognising the fact that men and women do not 

experience the same way violence and human rights abuse consequent to political 

disturbances.
27

 Subsequently, researches were undertaken questioning the access of 

women to justice and reparation for the abuse they endured as a result of political 

troubles. For instance, Ní Aoláin contends that GBV against women increases in post-

conflict situations and is often overlooked and under-reported.
28

 She also contends 

that policies have had too little success in improving women's lives in post-conflict 

situations, and further emphasises the need to provide justice for the victims and to 

guarantee prosecution of the perpetrators, notwithstanding the challenges that hinder 

the rule of law in transitional countries, such as in the DRC.
29

 Besides, Kirchner 

considers that the quest of justice for women victims of GBV acts perpetrated during 

                                                 
26

 UN SC ‘Final Report of The Group of Experts on the Democratic Republic of Congo’ (2008) UN 

Doc. S/2008/43; Mukwege M ‘Rape With Extreme Violence: The New Pathology in South Kivu, 

Democratic Republic of Congo’ (2009) Plos Medicine 4. 
27

 Duggan C, Abusharaf AM ‘Reparation for Sexual Violence in Democratic Transitions: The Search 

for Gender Justice’ in de Greiff P (ed) The Handbook of Reparations (2006) 624. 
28

 Ní Aoláin F, Laynes DF & Cahn N On The Front-Line: Gender, War, and The Post-Conflict Process 

(2011) 70.  
29

 Ní Aoláin F, Laynes DF & Cahn N (2011) 20. 
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conflicts can be reinforced by awareness-raising activities for the concerned 

societies.
30

  

Researching the same issue, Goetz explored the structural aspect of the access of 

women to justice for violence they endured during wars and suggest that these abuse 

can be addressed either ‘in truth and reconciliation processes’ or ‘in war crimes 

tribunals of whatever kind’.
31

 Hudson, in turn, explores the question from a normative 

angle by scrutinising the linkage between Resolution 1325
32

 and Convention on the 

Elimination of All Forms of Discrimination Against Women
33

 and contends that in 

order to reinforce gender and human security in post-conflict situations it is 

imperative to connect these two documents.
34

 She also asserts that, although GBV is 

being condemned more vocally today, it has been tolerated for a long time, and 

remains under-penalised.
35

 

Reacting to the need for accountability, Cos-Montiel
36

 is of the view that not only 

individual perpetrators should be held accountable for their acts, rather, there should 

be a possibility to hold institutions accountable if they do not provide equal access to 

women or allows them to participate without discrimination in accountability 

processes. Saris and Lofts accentuate the idea of accountability with the notion of 

“the need for reparation for victims” of GBV.
37

 Nevertheless, Goetz maintains that 

for women’s rights to translate into substantive improvements in their lives and for 

gender equality to be achieved in practice, women must be able to fully participate in 

public decision-making at all levels, and hold those responsible to account when their 

rights are infringed or their needs ignored.
38

  

                                                 
30

 Kirchner S War-time Rape: Sexual Terrorism in Eastern Provinces of the Democratic Republic of 

Congo (2008) 35.  
31

 Goetz AM Who Answers to Women?: Gender and Accountability (2008) UNIFEM. 
32

 UN SC Res. 1325 on Women, Peace and Security (2000) UN Doc. S/RES/1325. 
33

 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) (1979) 

UN Doc. A/34/46.  
34

 Hudson NF Gender, Human Security and the United Nations: Security Language as a Political 

Framework for Women (2010) 176. 
35

 Hudson BBA  nderstanding  ustice :An Introduction to Ideas, Perspectives, and Controversies in 

Modern Penal Theory  (2003) 84.      
36

 Cos-Montiel F ‘Institutionalising Equality: Putting Gender Issues at the Centre in Mexico and 

Sweden’ in Kabeer et al Global Perspective on Gender Equality: Reversing the Gaze (2008) 207.  
37

 Saris A & Lofts K ‘Reparation Programmes: A Gendered Perspectives’ in Ferstman C, Goetz M & 

Stephens A (eds) Reparations for Victims of Genocide, War Crimes and Crimes Against Humanity: 

Systems in place and Systems in the Making (2009) 81. 
38

 Goetz AM (2008).  
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Regarding GBV against women in the DRC, a large number of the available 

documentation is restricted to a description of the alarming extend to what GBV were 

committed. Little has been written on the extent to what women survivors of GBV 

accessed justice. Kippenberg undertook such scrutiny in 2005 as she examined the 

prosecution of sexual violence during the war in the DRC.
39

 However, a lot has 

changed since 2005: a new Constitution was adopted in 2006, national laws were 

significantly amended thereafter, criminalising GBV against women and increasing 

the punishment for such acts; and the international obligation of the DRC has 

considerably changed following the ratification of binding international treaties.  

1.5 Objectives 

The objectives of the research are: 

i) To explore the challenges impeding effective investigation, prosecution and 

sentencing of perpetrators of GBV in post-conflicts situations in general, and in 

the DRC in particular; and 

ii) To analyse the extent to what women survivors of GBV access the legal system in 

the DRC. 

iii) To address the scarcity of scholar literature on the access of women survivors of 

GBV to justice in the DRC, and to provide updated information on gender-justice 

in the DRC. 

1.6 Conceptual framework 

1.6.1 Gender-justice 

The concept of ‘gender-justice’ is rarely given a precise definition, and is often used 

interchangeably with notions of gender equality, gender equity, women’s 

empowerment and women’s rights.
40

 In the area of law, the concept ‘gender-justice’ 

means formal equal rights between men and women, and it also relates to uncovering 

gender biases entrenched in the legal processes which affect the ways women 

experience the law.
41

 Goetz uses the words ‘gender-justice’ to refer to inter alia, 

                                                 
39

 Kippenberg J ‘Seeking Justice: The Prosecution of Sexual Violence in the Congo War’ (2005) 17 

Human Right Watch 
40

 Kapur R ‘Challenging Liberal Subject: Law and Gender Justice in South Asia’ in Mukhopadhyay M 

Gender Justice, Citizenship and Development(2007) 117. 
41

 Kapur R (2007) 118. 
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emancipatory projects that advance women’s rights though legal change.
42

 She 

contends that ‘gender-justice’ is either an outcome, or a process. ‘Gender-justice’ as 

an outcome implies access of women to, and control over resources, combined with 

the ability to make choices.
43

 On the other hand, ‘Gender-justice’ as a process brings 

the additional essential element of accountability, and imply the responsibility and 

answerability of precisely those social institutions set up to dispense justice.
44

 

Using Goetz’s definition of gender-justice, this research paper uses the term ‘gender-

justice’ both as a process and an outcome. ‘Gender-justice’ as a process refers to the 

process hat was used by survivors of GBV in the DRC to get redress for the violation 

of their human rights. ‘Gender-justice’ as an outcome indicates the reparation 

obtained by survivors of GBV in the DRC for the abuses they suffered, and the extent 

to what perpetrators were taken accountable for their acts. 

1.6.2 Gender-based violence 

Two important authorities in the field of GBV in armed conflict and crisis are the 

Reproductive Health Response in Conflict (RHRC) Consortium and the Inter-Agency 

Standing Committee (IASC) Task Force on Gender and Humanitarian Assistance.  

The RHRC defines ‘gender-based violence’ as ‘an umbrella term for any harm that is 

perpetrated against a person’s will, and that results from power inequities that are 

based on gender roles.’
45

 The IASC uses a similar definition referring to ‘any harmful 

act that is perpetrated against a person’s will and that is based on socially ascribed 

(gender) differences between males and females.’
46

  

However, as the present research paper focuses on GBV directed against women, the 

definition given by the CEDAW seems more appropriate as it defines ‘gender-based 

violence’ as ‘violence directed against a woman because she is a woman or that 

                                                 
42

 Goetz AM ‘Gender Justice, Citizenship and Entitlements: Core Concepts, Central Debates and New 

Directions for Research’ in Mukhopadhyay M & Singh M Gender Justice, Citizenship and 

Development (2007) 17.   
43

 Goetz AM (2007) 17. 
44

 Goetz AM (2007) 18. 
45

 RHRC Gender-based Violence Tools Manual (2003)9.  
46

 IASC Task Force on Gender and Humanitarian Assistance Guidelines for Gender-based Violence 

Interventions in Humanitarian Settings: Focusing on Prevention of and Response to Sexual Violence in 

Emergencies (2005) 7.  
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affects women disproportionately’.
47

 

Although the words ‘gender-based violence’ are not limited to violence against 

women and girls, but includes violence against men, boys and transgender people; the 

present research paper uses the words 'gender-based violence' to refer to sexual and 

other acts perpetrated by men against women, including but not limited to rape, sexual 

mutilation, sexual slavery, forced impregnation, and domestic violence. This research 

focuses on GBV committed against women for the reason that women constitute the 

large majority of victims of GBV in post-conflict situations in general, and in the 

DRC in particular.  

1.6.3 Victims and survivors 

The expression ‘victims’ is progressively being replaced by the word ‘survivors’ to 

refer to persons who have suffered GBV. This is being done because of the concern to 

avoid stigmatisation of persons who have experienced sexual violence and suggests 

survival and resistance rather than passivity. However, in the legal system, the 

expression ‘victim’ reinforces the fact that the person has experienced a violation of 

their human rights and been a victim of a criminal act. The present research paper 

uses the words ‘victims’ and ‘survivors’ interchangeably to designate women who 

have suffered GBV.  

1.7 Methodology 

This research was conducted mainly by means of literature review where the focus 

was placed on existing materials on gender-justice. The information used in this 

research was obtained from secondary sources, such as, national legislation and 

government policies, case law, international treaties, protocols, and United Nations 

Resolutions (UN Res.). Moreover, the research used other relevant secondary sources, 

particularly textbooks, journal articles, reports and field studies. 

1.8 Chapter outline 

The research paper is divided into four chapters. 

                                                 
47
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Chapter One provides an introduction to the research. It delivers a background to the 

study, a statement of the problem, a literature review, the objectives of the research, a 

conceptual framework, the methodology used, and a chapter outline.  

Chapter Two provides an overview of the nature of GBV committed against women 

during the armed conflict in the DRC and in its aftermath. Furthermore, the Chapter 

navigates the international and national normative frameworks related to GBV.   

Chapter Three interrogates the access of Congolese women, survivors of GBV, to the 

national legal system. There after, the chapter enquire the extent to what these women 

access justice at the international level. Lastly, the Chapter highlights challenges 

encountered in the prosecution of GBV acts perpetrated in the DRC, both at the 

national and international level. 

The fourth Chapter restates the major findings of the research paper, provides a 

conclusion to the research, and formulates recommendations on the measures to be 

taken in order to reinforce the access of women survivors of GBV to the national 

legal system in the DRC and to international courts and tribunals. 
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CHAPTER TWO: GENDER-BASED VIOLENCE AGAINST 

WOMEN IN THE DRC 

2.1 Introduction 

A myriad of human rights violation were committed during the armed conflict that 

occurred in the DRC from 1996 to 2003. To date, the effects of the conflict still 

reverberate throughout the country, and human rights abuse continue to be committed 

in the post conflict setting, with devastating effects for women. After an introduction, 

this chapter provides a succinct description of the conflict in the DRC. Thereafter, the 

chapter categorises the diverse forms of GBV acts that were perpetrated against 

women during the conflict and its aftermath, and endeavour to provide statistics for 

each group. Afterwards, the chapter highlights the obstacles that hinder the reporting 

of GBV in the DRC in order to provide to the reader further information of the 

surroundings to the issue of GBV against women in the DRC. Lastly, the chapter 

undertakes an exposition of the international and national normative frameworks for 

the prosecution for GBV and for access to justice for survivors.   

2.2 The armed conflict and the post-conflict situation  

In 1996 an armed conflict arose in Zaïre between the government of the then 

President Mobutu Sese Seko wa Zabanga and the opposition, coalesced in the 

Alliance des Forces Démocratiques pour la Libération du Congo-Zaïre (AFDL).
48

 

Liberation was achieved in May 1997 when the AFDL forced the incumbent president 

to flee the country, and placed its leader. Afterwards, the leader of the AFDL, Laurent 

Désiré Kabila, ascended to presidency and renamed the country, the Democratic 

Republic of Congo, from its former name of Zaïre.
49

 Peace and prosperity did not, 

however, come with the change of government. In 1998 two-rebel movements, the 

Congolese Rally for Democracy in the Kivus (Rassemblement Congolais pour la 

Démocratie, RCD) and the Movement for the Liberation of the Congo in Orientale 

and Equateur provinces (Mouvement pour la Libération du Congo, MLC); staged a 

new uprising against Kabila’s government with the support of neighbouring 

                                                 
48
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countries.
50 

By 1999 the war had reached a military impasse. The DRC was divided 

into four zones. Rebel armed groups controlled three of the zones (the MLC in the 

north, RCD-Goma in the east and RCD-ML in the northeast), and one zone (the west) 

was under the control of the government.
51

 To ensure the protection of the civil 

population during this impasse, the UN established a peacekeeping mission, the 

United Nations Organisation Mission in the Democratic Republic of the Congo 

(MONUC) in 1999.
52

 The conflict officially came to an end in July 2003 with the 

signature of ‘global and inclusive accords’ in Sun City. The accords established a 

power-sharing government comprised by representatives from all armed and unarmed 

factions to the conflict.
53

  

The conflict in the DRC is reported to have led to the death of 5.4 million persons 

and the internal displacement of around 1.4 million people, while 322 000 fled into 

neighbouring countries seeking asylum.
54

 

The present research is undertaken whilst rebel movements from neighbouring 

countries and national armed groups are still active in the east and north of the 

country, where the armed conflict is continuing.
55

 The following section provides an 

overview of the forms of GBV that were committed against women during the 

conflict and in its aftermath, and attempts to provide data for each category of GBV. 

                                                 
50

 RCD was backed by Rwanda and MLC was backed by Uganda. Karbo T & Mutisi M (2010) 386.  
51

 Wallace  MN, Grignon F & Kisangani EF (2006) 49.    
52

 Protection of civilian was not the only mandate of MONUC. For details on the mandate of MONUC 

see UN SC Res. 1279 on the Situation Concerning the Democratic Republic of Congo (1999) UN Doc. 

S/RES/1279. Since June 2010, the name of MONUC changed to MONUSCO and amendments were 

made to its mandate. However, protection of civilians in imminent danger remained the priority of 

MONUSCO, although the overall mission shifted slightly to supporting national institutions. See UN 

SC Res. 1925 (2010) on the Situation Concerning the Democratic Republic of Congo UN Doc. 

S/RES/1925. 
53

 Sun City agreements (I) signed in Pretoria on 16 December 2002 and Sun City agreements (II) 

signed on 2 April 2003 (Accord Global et Inclusif sur la transition en République Démocratique du 

Congo-signé à Pretoria (Republique d’Afrique du Sud) le 16 Mai 2002); Apuuli KP ‘The Politics of 

Conflict Resolution in the Democratic Republic of Congo (DRC):  The Inter-Congolese Dialogue 

process’ (2004)  4 African Journal on Conflict Resolution 75-76; Mangu AMB ‘The Conflict in the 

Democratic Republic of Congo and the Protection of Rights under the African Charter’ (2003) 3 

African Human Rights Law Journal 242; Coleman KP International Organisations and Peace 

Enforcement: The Politics of International Legitimacy (2007) 120.  
54

 Amnesty International ‘Report 2011: The State of the World’s Human Rights’ (2011) 33. 
55

 UN SC (2012) UN Doc. S/2012/65 at paras 21-25 &29; UNHCR ‘Renewed Clashes and Insecurity 

Causing Displacement in Eastern DRC’ (2012) available at http://www.unhcr.org/4f1967a19.html 

(accessed 15 April 2012). 

 

 

 

 

http://www.unhcr.org/4f1967a19.html


 15 

2.3 Nature and data of GBV  

Congolese women suffered the most human rights abuse that occurred during the 

conflict in the DRC. The war was allegedly ‘being fought on their bodies’,
56

 a 

statement based on the widespread use of rape of women.  

Activity reports of NGOs running humanitarian programmes in the DRC, the main 

source of information in the absence of a national system of collection and 

centralisation of data on GBV,
57

 display alarming data of acts of rape, as shown in the 

following subsection. 

2.3.1 Rape 

Rape is ‘one of the ways in which women are targeted in conflict situations’.
58

   

Referring to the use of rape during conflicts, Wallström stated that ‘[r]ape is cheaper, 

silent and has longer-lasting effects on society than bullets’.59 Rape of women was 

used by all parties to the conflict in the DRC as a weapon of war.
60

 In the DRC, any 

girl and woman could be attacked and raped at any time.
61

 Between 1996 and 2004, 

only 36 000 cases of rape were reported. However, ‘a minimum tens of thousands of 

rapes’
62

 are estimated to have been perpetrated during the conflict and to have 

remained unreported.
63
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After the official end of the war in 2003, GBV continued to be reported. For instance, 

25 000 new cases of rape were reported in eastern DRC in 2005.
64

 Another 13 000 

new cases of rape were reported in 2006,
65

 and in 2007 about 48 women were raped 

every hour.
 66

 For the year 2008, 15 996 new cases of rape were reported in the Kivu 

provinces.
67

 At the end of the first semester of 2009, approximately the equivalent of 

the new cases of rape reported for the entire year 2008, were recorded.
68

 On new 

year’s day 2011, 46 women and one girl were raped.
69

 Although the above data only 

mention rape of women, Congolese men have likewise suffered sexual violence, 

however at a lower scale.
70

   

The majority of the rapes committed against women in the aftermath of the conflict in 

the DRC took place in north and south Kivu (the Kivus) where militia groups are still 

active.
71

 Nevertheless, cases of rapes were also reported in areas located far from the 

conflict zones of the east, such as in Equateur and Kinshasa.
72

 The viciousness, the 

cruelty, and the magnitude of rape in the DRC led to the labelling of the country as 

‘the rape capital of the world.’
73

  

As shown in this subsection, the reported number of cases of rapes of women in the 

DRC is alarming. Furthermore, the number continues to increase despite the end of 
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the conflict. The UN Senior Advisor and Coordinator on Sexual Violence at MONUC 

contends that the number of rape cases that have been documented in the DRC 

represents less than 50 per cent of the actual number of rapes of women that have 

occurred in the DRC.
74

  

The displayed data illustrates a substantial increase of rape of women in the post-

conflict setting in the DRC. However, rape is not the only form of GBV that was 

committed against women in the DRC. The following subsection examines other 

forms of GBV acts committed against women in the DRC.  

2.3.2 Other forms of GBV 

Repeatedly, women endure various forms of GBV in post-conflict settings. In the 

DRC, new forms of GBV against women appeared during and after the end of the 

conflict, as a consequence of the alteration of the protection that was given to women 

by the society prior to the conflict. For instance, Mukengere and Nangini reported that 

72 per cent of rapes perpetrated in south Kivu were accompanied with other forms of 

violence, such as, beating, wounds with machetes, genital mutilation, burns by drops 

of heated plastic, and insertion of objects into genital organs. Such violence had not 

been noticed prior the conflict.
75

  

Other reports of international organisations succinctly mentioned other forms of 

GBV, such as, abduction,
76

 forced labour, cutting off of breasts, intentional 

transmission of sexually transmitted diseases, sexual enslavement, and enforced 

pregnancy.
77
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While overlooked, the family is often the place where various forms of GBV are 

committed against women in post-conflict settings.
78

 For instance, it is being noticed 

that women in the DRC, particularly in south Kivu, are no longer protected from 

GBV in the home setting. During the conflict, women were attacked far from 

inhabited areas, while farming or collecting firewood. However, this changed in the 

aftermaths of the conflict and women are experiencing GBV in their own homes.
79

 

The safety women enjoyed in the family setting is exacerbated by the fact that 

domestic abuse, such as beating and forced sexual intercourse with in-laws, is not 

considered an offence in some tribes of the DRC. In 2012, 86 per cent of women in 

Equateur province suffered domestic abuse either from their partners or from in-

laws.
80

 One should note that domestic violence against women in the DRC has been 

reported all around the country, both in zones undergoing conflict and in the parts of 

the country that have peace. 

Other forms of GBV against women reported in the DRC are sexual harassment and 

sexual exploitation by staff members of international humanitarian organisations 

operational in the DRC. These forms of GBV appeared in the post-conflict setting, 

when approximately 150 cases of sexual abuse and exploitation of women and young 

girls by international humanitarian staff members, including pornographic videos and 

photos, were reported in the northeast of the DRC since 2004.
81  

Available data on other forms of GBV committed against women in the DRC are 

significantly limited compared to those on rape. This is due to the fact that activity 

reports of international humanitarian organisation that serves as main source of data 

on GBV acts focussed on rape. Thus, it can safely be concluded that there is a lack of 

sufficient data on other forms of GBV perpetrated against women in the DRC. 

However, the lack of data on other forms of GBV does not imply that Congolese 

women did not suffer GBV other than rape. This assumption can be backed by Ní 

Aoláin’s assertion that in pots-conflict situations, GBV against women increases, may 
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be more severe, and may manifest more diverse forms than the known acts, since 

external mediation structures of such violence are entirely absent or are not 

effective.
82

  

A quick overview of the above third section of the chapter shows that rape and other 

forms of GBV acts were perpetrated against women at a large scale during the 

conflict in the DRC and in its aftermath. Deplorably, the exact number of GBV acts 

perpetrated during the conflict in the DRC is difficult to capture. Furthermore, 

although the available data display alarming numbers, they are yet to reflect the 

reality of the abuse endured by women.  

Stockpiling data on GBV is not an easy task, specifically in the DRC where the 

process faces various challenges. The following section examines the challenges to 

reporting GBV acts against women in the DRC. 

2.4 Obstacles to reporting GBV in the DRC 

Various authors, scholars, human rights and humanitarian actors agree on the 

assumption that all GBV acts committed against women during the conflict in the 

DRC and its aftermath were not documented. This is a supposition made from the 

several obstacles jeopardising the process of reporting GBV acts, among which the 

main obstacles are examined bellow. 

2.4.1 Lack of reporting structures  

Many health institutions such as hospitals were destroyed during the conflict in the 

DRC, mostly in the east. Furthermore, judicial institutions such as courtrooms were 

demolished. Subsequently, survivors of GBV acts have to walk for hundreds of 

kilometres to access heath centres and judicial institutions, and are likely to suffer 

more abuses on they way.
83
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2.4.2 Restriction of movements  

Some regions of the national territory of the DRC are currently under the control of 

militia groups who hold the population hostage in those areas. Therefore, women 

survivors of GBV acts cannot go out of the controlled regions to access reporting 

structures such as police or humanitarian organisations that provides medical 

assistance and which will document the cases in their activity reports. This thus leaves 

a significant number of GBV acts not reported. 

Although the above-mentioned challenges confirm the assumption that available 

statistics of GBV acts perpetrated against women in the DRC are under 

representative, a different analysis of the post-conflict setting in the DRC led to an 

opposite assumption. This second assumption, explained in the next subsection, is that 

available data on GBV acts committed against women in the DRC are over 

representative. 

2.4.3. Poverty and lack of tracking system  

Women in the DRC are disproportionately affected by poverty and marginalisation 

subsequent to the predominant patriarchy in the Congolese society.
84

 The armed 

conflict aggravated vulnerability of women by destroying the societal fabric, thus 

reducing the protection women received from the society, and exposing them to 

greater poverty and vulnerability.
85

  

As a consequence of the conflict, women bear the burden of tending for the family, as 

the majority of men were killed during the conflict or are no longer able to continue 

the economic activities that were the mainstay of the family during peace-time. 

Facing poverty and lacking alternative means to provide for their basic needs and the 

needs of their dependents, women who did not experience GBV may lie about their 

personal experience in order to obtain assistance provided only to survivors of GBV 

by humanitarian organisations.  
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Moreover, it is impossible to know with exactitude whether a case of GBV has not 

been counted more than once. Some women have been raped more than once, at 

different times and places, by different individuals, and received assistance form 

different humanitarian organisations. Considering the absence of a national tracking 

system that could detect a case reported several times,
86

 it is difficult to know with 

exactitude whether a case was not reported more than one time. Furthermore, in the 

early years after the end of the conflict, no coordinated method was used to collect 

available data on GBV acts. Thus it is difficult to know whether all women who 

received assistance from humanitarian organisation effectively survived GBV acts, as 

women who received medical assistance for sexually transmitted disease might have 

been included among the data of survivors of GBV.  

The absence of a coordinated and centralised system of data on GBV has resulted in 

the release of contradictory information on GBV cases in the DRC. For instance, 

reporting the number of rapes perpetrated in south Kivu province for the year 2008, 

the medical sub-commission to combat sexual violence
87

 reported 10 644 cases while 

the UNFPA figure was 2 883 rape cases.
88

 

It is evident that due to existing challenges hindering the reporting of GBV acts and 

the lack of an effective system of management of received information, existing data 

on GBV perpetrated against women in the DRC are not accurate.  

Another aspect on which no precise information is available is the identification of the 

perpetrators of GBV acts. The following section examines the profile of perpetrators 

of GBV acts committed against women during the conflict in the DRC and in its 

aftermath, and attempt to provide information on the extent to which each category of 

perpetrators is responsible for reported GBV cases. 
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2.5 Profile of perpetrators  

Individuals from various groups of the society perpetrated GBV acts against women 

during the conflict in the DRC and in its aftermath. For the purpose of this research, 

perpetrators of GBV acts has been regrouped into three main groups: Combatants 

(referring to all parties to the conflict irrespective of the groups to what they 

belonged), civilians (to denote persons who did not take an active part to the conflict), 

and humanitarian actors (to refer to citizens of foreign countries who came to the 

DRC as staff members of humanitarian organisations).  

2.5.1 Combatants   

The war in the DRC pitted the regular army (the FARDC) against diverse national 

armed groups. Both the regular army and armed groups received support from 

neighbouring countries that sent their soldiers to fight on the side of either the 

FARDC or the rebel armed forces.
89

 The FARDC and the armed groups are jointly 

assessed the responsibility for 81 per cent of GBV acts perpetrated in conflict zones, 

and 24 per cent of GBV perpetrated in non-conflict areas.
90

  

After the official end of the conflict, members of the rebel movements moved to the 

FARDC through a process called brassage
91

 provided for in the Lusaka and Sun City 

Agreements. New integrated brigades composed of former members of rebel groups 

and members of the FARDC were created. The integrated brigades are allegedly 

responsible for 54 per cent of the rapes reported in the first semester of 2007 in the 

Kivu provinces,
92

 and continue to perpetrate rape in the east.
93

 Despite their signature 

to the Sun City and Lusaka ceasefire agreements and their inclusion in both the 
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repatriation-foreign-armed-groups-the (accessed 16 April 2012); Baaz M& Stern M ‘Making Sense Of 
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FARDC and governmental institutions, certain armed groups involved in the conflict 

of 1996 to 2003 remained active in the east of the DRC where they are alleged to be 

responsible for 3 per cent of the documented acts of GBV.94  

Furthermore, new militia groups were created in the aftermaths of the conflict and are 

alleged the commission of GBV in the territories under their control.
95

 Armed 

opposition groups from neighbouring countries, such as Rwanda and Uganda, 

established their base in the east of the DRC where they are alleged to be responsible 

for GBV acts in the villages under their control. For instance, in the case for the 

Rwandan rebels the Interahamwe and the Ugandan rebels regrouped in the LRA and 

the ADF/NALU.
96

 

Once again, the lack of a centralised reporting system is a major obstacle. It is 

difficult to assert with certainty the number of GBV acts perpetrated by each armed 

group, and those perpetrated by the regular army. While telling their stories, victims 

often refer to clothing and the spoken language to classify their aggressor as 

belonging to one group or another. Most of the women survivors, unable to make a 

distinction among the various military clothes; consider any aggressor in military 

clothing as a member of the FARDC. On the other hand, an aggressor who speaks 

Kinyarwanda language is an Interahamwe. This has influenced the behaviour of 

perpetrators of GBV in the DRC. In order to mislead the victims, perpetrators have 

developed the tendency to pretend to be Interahamwe by speaking Kinyarwanda 

language or to be members of the FARDC by wearing military uniforms.
97

  

It is to be noted that soldiers of the regular armies from the neighbouring countries 

that were involved in the conflict in the DRC are alleged to have also perpetrated 

GBV acts against women.
98

 This includes members from the regular armies of 

                                                 
94

 Van Woudenberg A et al (2003) 44. 
95

 Davis L ‘Justice-Sensitive Security System Reform in the Democratic Republic of Congo’ 

(2009) 14. 
96

 Dahrendorf N ‘MONUC and the Relevance of Coherent Mandates; The Case of DRC’ in Hänggi H 

& Scherrer V (eds) Security Sector Reform and UN Integrated Missions: Experience from Burundi, the 

Democratic Republic of Congo, Haiti and Kosovo (2008) 72.  
97

 Maedl A (2011) 130.  
98

 UN& UN HROHC ‘Report of the Mapping Exercise Documenting the Most Serious Violations of 

Human Rights and International Humanitarian Law Committed Within the Territory of the Democratic 

Republic of the Congo between March 1993 and June 2003’ (2010) 25. 

 

 

 

 



 24 

Burundi and Rwanda, respectively alleged the responsibility of 26.6 per cent
99

 and 1.8 

per cent
100

 of the rapes perpetrated in south Kivu.
101

  

Although not on the front line, members of the National Congolese Police (Police 

Nationale Congolaise, PNC) also took part in hostilities. However, their involvement 

in perpetrated GBV started to be narrated recently when ‘a disturbing increase of 

police personnel involved as perpetrators of sexual violence, especially against 

women in detention’ was documented.
102

 The number of rapes and other GBV 

perpetrated by members of the police cannot, however, be affirmatively asserted due 

to the challenges that hinder the reporting system, displayed above.   

Another group of members of regular armies of foreign countries also perpetrated 

GBV acts in the DRC; UN peacekeepers (both civilian staff and military) serving 

under the peacekeeping organisation in the DRC. The following sub-section navigates 

the involvement of peacekeepers in the commission of GBV against women in the 

DRC. 

2.5.2 UN peacekeepers 

In early 2004, the sexual abuse of women by peacekeepers of MONUC was thrust 

into international awareness by the media when articles on the abuse of women by 

peacekeepers were published widely in local and international newspapers. 103 
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Following internal investigations, UN authorities acknowledged the existence of 

tangible proof that civil and military peacekeepers serving under MONUC perpetrated 

GBV against women in the DRC. The abuse included rape, enforced prostitution, 

child pornography, and request for sexual intercourse in exchange for jobs.
104

 

Civil servants of MONUSCO are not the only civilians to have perpetrated GBV 

against women in the DRC. The following subsection provides information on 

Congolese nationals who perpetrated GBV against women.  

2.5.3 Civilians 

The enactment of GBV acts during the conflict in the DRC was a preserve of men in 

uniform: members of the regular army and rebels of armed opposition groups. 

However, in the post-conflict situation, cases of GBV perpetrated by civilians 

emerged and became rampant. For instance, between 2004 and 2008, rapes 

perpetrated by civilians increased 17 fold (an overwhelming 1 733 per cent), while the 

number of rapes perpetrated by armed combatants decreased by 77 per cent.
105

 

It appears that diverse groups of person perpetrated GBV acts that amounted to grave 

breaches of international humanitarian law (IHL). There is, therefore, a need to 

specify the applicable international instruments for the criminalisation and the 

prosecution of those acts. The next section undertakes an analysis of the normative 

and structural international framework on GBV applicable in the DRC. 

2.6 International normative frameworks related to GBV 

Since the late 1800s, GBV has been prohibited and codified as part of IHL.
106

 

Although it contained no specific and clear mention of rape and despite the fact that it 

is not an international instrument, the Lieber Code of 1863 is one of the oldest 
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documents to have criminalised rape and sexual violence by qualifying it as ‘wanton 

violence’.
107

 Afterwards, the Geneva Conventions of 1949 were the first multilateral 

international agreements to explicitly mention and prohibit rape.
108

 The Geneva 

Conventions of 1949 stated the basic principles of prosecution for GBV acts, 

implicitly and explicitly prohibiting both States and non-state actors from committing 

rape and other forms of GBV during both international and internal armed 

conflicts.
109

 The Second Protocol Additional to the Geneva Conventions of 1949 

further places an obligation upon States to investigate alleged crimes of GBV 

committed during internal armed conflicts by their nationals including members of the 

armed forces, and to prosecute the perpetrators for war crimes.
110

 The Basic 

Guidelines of the Reparation Principle define victims and outline the duty of States to 

provide them with effective remedies.
111

  

The prohibition of GBV against women is also enshrined in international human 

rights law (IHRL) under the Convention for the Suppression of the Traffic in Persons 

and of the Exploitation of the Prostitution of Others of 1949;
112

 the International 

Covenant on Civil and Political Rights (ICCPR) of 1966;
113

 the Convention on the 
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Rights of the Child (CRC) of 1989;
114

 the CEDAW of 1979,
115

 and the Declaration on 

the Elimination of Violence against Women (DEVAW) of 1993.
116

 

Since 2000, the UN has increasingly paid attention to GBV and adopted particular 

resolutions, such as, Resolution 1325 on Women, Peace and Security;
117

 and 

Resolution 1820
118

 on Widespread Sexual Violence in Conflict. Both Resolution 1325 

and 1820 have recognised that armed conflicts exposes women to increased levels of 

GBV, a major threat to women’s physical integrity and rights. Among others, the UN 

has condemned the widespread rape of girls and women that occurred during the 

conflict in the DRC and has implicated the government of the DRC and non-state 

armed groups as perpetrators of GBV.
119

 Resolution 1960 of 2010 on Women, Peace 

and Security ‘calls upon parties to armed conflict to make and implement specific and 

time-bound commitments to combat sexual violence’.
120

 Moreover, the reports of the 

UN Secretary-General on ‘Women, Peace and Security’
121

 dedicate considerable 

space to GBV as a violation of the basic rights of women and girls during armed 

conflict, and emphasise the need to take concrete measures to put an end to the 

impunity enjoyed by the perpetrators of GBV. 
 

At a regional level, the African Union (AU), of which the DRC is a member, has 
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likewise turned its attention to GBV. Protection of women against GBV is embodied 

in the African Charter on Human and Peoples' Rights of 1981
122

 and in the Protocol to 

the African Charter on Human and Peoples' Rights on the Rights of Women in Africa 

of 2003.
123

 Under this Protocol, States of the AU undertake to protect women during 

armed conflicts from all forms of sexual violence and exploitation and to ensure that 

such acts of violence are regarded as war crimes, crimes of genocide and crimes 

against humanity, and that the perpetrators of such crimes are brought to justice in the 

appropriate courts of law.
124

 

Apart from international legislation, developments in the protection of women from 

GBV in the international arena have been accelerated by the creation of international 

criminal tribunals. The International Criminal Tribunal for the Former Yugoslavia 

(ICTY);
125

 the International Criminal Tribunal for Rwanda (ICTR);
126

 and the Special 

Court for Sierra Leone.
127

 These Tribunals paid particular attention to GBV against 

women and provided an extended definition of rape.
128

 Furthermore, the Rome Statute 

of 1998 established a permanent international court, the International Criminal Court 

(ICC).
129

  

For the first time in international law, rape, enforced prostitution, forced pregnancy, 

enforced sterilisation and other forms of sexual violence of comparative gravity could 

be prosecuted as ‘war crimes’.
130

 When the above acts are knowingly committed as 

part of a widespread or systematic attack on a civilian population, they could 

constitute ‘crimes against humanity’.
131

 Rape could also constitute genocide
132

 or 
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amount to torture.
133

 The Rome Statute of 1998 brought about a notable feature 

stating an unprecedented commitment to guarantee a participatory role of victims in 

the proceedings of the ICC, with particular attention to female victims.
134

  

Clearly, there exists an ample international treaties providing for the possibility to 

prosecute the GBV acts that were perpetrated against women in the DRC during the 

conflict and its aftermaths. The majority of these treaties have been ratified by the 

DRC. Furthermore, as the DRC has a monist system, ratified international treaties can 

be directly referred to in domestic courts. Besides, the ICC has the authority to 

prosecute GBV acts perpetrated in the DRC that amount to grave breaches to IHL.  

In addition to the available international normative framework providing legal basis 

for the prosecution of GBV acts perpetrated in the DRC during the conflict and in its 

aftermath, it is important to explore the local normative framework applicable to the 

GBV acts perpetrated in the DRC as all GBV acts did not constitute grave breach to 

IHL and are thus not prosecutable at the international level. The following section 

analyses the existing normative and structural framework for the prosecution of GBV 

at the national level. 

2.7 GBV in national the legislation of the DRC  

Subsequent to the ratification of international treaties, the DRC revised its domestic 

laws to match international standards. Below are the main domestic laws that were 

revised regarding GBV. 

2.7.1 The Military Justice Code and the Military Criminal Code of 2002  

The Military Code was the first national instrument enacted with the aim of upgrading 

the protection of women against GBV. In 2002, a new Military Justice Code
135

 and a 

Military Criminal Code
136

 were enacted, replacing the old Military Justice Code of 

1972.
137

 The Military justice Code of 2002 defines acts of sexual violence as a war 

crime and as a crime against humanity.
138

 These definitions are almost similar to 
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those provided in the Rome Statute. However, Adjami and Mushiata contend that the 

definitions of ‘war crime’ and as a ‘crime against humanity’ given by both of the 

Military Codes are unclear.
139

 In addition, the Military Criminal Code of 2002 

establishes the principle of command responsibility
140

 and thus opens a door for the 

prosecution of high-ranking officers as accomplices when they have tolerated serious 

human rights violations, including GBV, perpetrated by their subordinates.  

2.7.2 The Constitution of 2006 

In 2006 a new Constitution was adopted by the DRC. The Constitution of 2006 

embraced international standards on the protection of women against GBV. Thus, it 

repealed the gender discriminative provisions embodied in the previous Constitution, 

the Constitution of 1988,
141

 and explicitly prohibited discrimination on the basis of 

sex. The Constitution of 2006 proclaimed ‘parity’ between men and women,
142

 which 

automatically gave to women the right to equally access institution of the national 

legal system for the redress of their rights in the event of any abuse. Furthermore, the 

Constitution of 2006 specifically mentions sexual violence and provides:  

‘any sexual violence committed against any person with the intention to destabilise or to 

displace a family and to make a whole people disappear is established as a crime against humanity 

punishable by law.’
143

 

In the same year of the adoption of the new Constitution, two additional laws 

specifically addressing GBV were adopted. An overview of these laws is given 

below. 

2.7.3 The Laws on sexual violence of 2006 

In 2006 the Congolese Criminal Code of 1940
144

 was amended by Law N° 06/018 of 

2006 on sexual violence.
145

 This law criminalised new acts as GBV, such, as the 

insertion of objects into the female genital organs,
146

 rendered possible rape within 
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marriage, established that men could also be victim of rape,
147

 thus broadening the 

scope of acts that can constitute GBV.
148

 Another noticeable improvement brought by 

law N° 06/018 of 2006, is the removal of consideration of the moral character of a 

victim of rape, mentioned under article four of the Criminal Code of 1940.
 
This article 

provided that if the sexual character of the victim had been questionable at any time in 

the past, for instance if the victim had been alleged acts of prostitution or adultery, 

this could constitute a mitigating circumstance for the defendant.
149 

The Criminal Procedure Code of 1959
150

 was also amended in 2006 by another law 

on sexual violence, notably Law N° 06/019 of 2006.
151

 The innovations brought about 

by this law include: the withdrawal of the release on bail of alleged perpetrators of 

GBV;
152

 the obligation that the duration of judicial proceedings for rape must not 

exceed three months;
153

 the institution of a right of victims to be seen by a doctor and 

a psychologist; and the obligation to guarantee corporal security and psychological 

wellbeing of victims and witnesses of GBV during legal proceedings.
 154

 

Notwithstanding the significant amendments brought to the Criminal Code and the 

Criminal Procedure Code, the laws on sexual violence of 2006 present noteworthy 

disadvantages for survivors of GBV. One of the weaknesses is that the amount of 200 

000 Congolese Francs (CDF) ($US 221) allocated to survivors of forced sexual 

intercourse with animals;
155

 genital mutilation;
156

 intentional contamination with an 

incurable disease;
157

 and sexual enslavement,
158

 is insignificant compared to the 

damage borne. Moreover, survivors of sexual harassment and victims of enforced 

marriage are respectively entitled to ridiculous amounts of 50 000 CDF (US$ 55) and 

100 000 CF (US$ 111).  
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Another weakness of the 2006 laws on sexual violence is the absence of an 

established reparation amount for victims of forced sterilisation, enforced pregnancy, 

and forced prostitution. Luckily, this deficiency can be addressed by a disposition of 

the Civil Code of 1987 which stipulates that ‘any act whatsoever that causes harm to 

another obliges the person by whose offence the harm was caused to make amends for 

this harm’.
159

 Furthermore, the Civil Code of 1987 implies State and command 

responsibility,
160

 principles enshrined in international standards of reparation.
161

 

2.8 Conclusion  

Although the armed conflict that arose in 1996 was officially put to an end in 2003, 

the DRC is yet to enjoy peace, particularly in the east where certain armed rebel 

groups are still active. Available data form international humanitarian organisation 

shows that GBV against women was perpetrated at a large scale during the conflict 

and in its aftermath. Alarming numbers of rape and acts including, sexual mutilation, 

cutting off of breasts, intentional transmission of sexually transmitted diseases, sexual 

enslavement, enforced pregnancy and so forth were reported.  

However, available data on GBV acts committed against women in the DRC are 

certainly inexact, with regards to substantial obstacles that hinder the process of 

reporting GBV. Thus, there is an imperative need for accurate data on GBV acts in 

order to guarantee prosecution of perpetrators.  

There exist a large amount of normative international and national framework that 

addresses the GBV crimes perpetrated against women in the DRC. Furthermore, 

international structural frameworks, such as the ICC, can contribute to the quest of 

access to justice for women survivors of GBV acts committed in the DRC by 

prosecuting perpetrators of GBV acts that amounted to serious breaches of IHL. 

The next chapter questions the extent to which the available national and international 

laws and institutions have been used to facilitate the access of women survivors of 

GBV to justice and to guarantee prosecution of perpetrators.  
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CHAPTER THREE: ACCESS OF SURVIVORS OF GENDER-

BASED VIOLENCE TO THE LEGAL SYSTEM IN THE DRC 

3.1 Introduction  

Prosecution of the crimes perpetrated during conflicts in order to ensure 

accountability of perpetrators and justice for victims is one of the critical issues in 

post-conflict countries. Accountability calls for the taking into consideration of the 

needs of victims in a traditional criminal justice system that is perpetrator-centric.
162

 

About the crimes committed in the DRC, the United Nations Special Representative 

of the Secretary-General for Children and Armed Conflict, Coomaraswamy stated that 

it is imperative for ‘concrete and targeted’ punitive measures to be taken against 

violators so as to transform the ‘climate of impunity’.
163

  

This chapter examines the extent to which women survivors of GBV acts perpetrated 

during the conflict and its aftermaths accessed the national and international legal 

system for redress.  

The chapter provides an overview of prosecution of GBV acts within the national 

legal system of the DRC, examines the level of participation of women survivors in 

the prosecution of GBV, and questions their access to reparation. Thereafter, the 

chapter examines the prosecution of GBV acts perpetrated against Congolese women 

at the international level. Lastly, the chapter discuss the impact of impunity for GBV 

acts perpetrated during the conflict on the security of women in post-conflict 

situations.  

 

3.2 Prosecution of GBV at the national level  

The Parliament of the DRC passed a law on amnesty in 2009
164

 for acts of war and 
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rebellion perpetrated in the Kivu provinces between June 2003 and 7 May 2009.
165

 

This amnesty covers all infringements perpetrated by Congolese citizens, civilians 

and combatants, with the exception of acts amounting to genocide, war crimes and 

crimes against humanity.
166

 The implication of this amnesty is that all acts of GBV 

perpetrated during the period in question are not prosecutable, except once qualified 

as genocide, war crimes and crimes against humanity.  

Although this amnesty is a noticeable restraint on the prosecution of GBV in the 

DRC and excludes a significant number of victims of GBV from accessing justice, 

some rapes perpetrated in the DRC during the period covered by the amnesty, have 

been documented as constitutive of war crimes.
167

 However, given that Congolese 

judicial decisions are not routinely published due to the lack of resources, it is 

difficult to provide exhaustive and detailed information on the cases of GBV 

prosecuted as war crimes. However, this research paper used reports of NGOs as 

source of information. 

Military tribunals in the DRC have competence over crimes perpetrated by the 

military, members of armed groups, and civilians who commit acts with military 

assets, such as, guns or wearing military uniform.
168

 With regard to the information 

that combatant members of the armed groups parties to the conflict in the DRC are 

responsible for a large number of acts of GBV perpetrated during the conflict and in 

its aftermath, military judicial institutions have the jurisdiction over such acts. The 

next subsection examines prosecution of GBV acts within military courts. 

3.2.1 Prosecution in military courts  

In 2008, MONUC's Rule of Law Division in conjunction with the American Defence 

Institute of International Legal Studies (DILLS) trained military prosecutors and 

magistrates, and officers on sex crime investigation with the aim to increase the 

prosecution of military perpetrators of GBV.
169
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In April 2006, the Military Court of Mbandaka gave its decision in the case involving 

soldiers of the ninth FARDC battalion, for various acts including rape of women 

perpetrated in Songo-Mboyo in 2003. The Court sentenced seven military personnel, 

among whom were two lieutenant-colonels, to life imprisonment for inter alia rape as 

a crime against humanity.
170

 The accused appealed in June 2006, and one of them was 

released by the Appeal Court of Kisangani. The sentence was confirmed for the others 

six defendants and an amount of US$ 165 317 was allocated to victims by the Court. 

Each survivor of rape was allocated US$, 5 000 and US$ 10 000 was allocated to the 

family of a woman who died as a result of rape.
171

 The highpoint of this case was that 

the Military Court of Mbandaka incorporated the provisions of the Rome Statute in 

their judgement, for the first time in the history of the Congolese courts. This is a 

pointer that international instruments are being used directly by national judicial 

courts; it is permissible in the monist system of the DRC, and complies with the 

Constitution of 2006. However, the low-point is that the sentenced prisoners escaped 

several months later and remain at large.
172

 

Another reported case of prosecution for GBV in military courts is the prosecution of 

a member of the Maï-maï militia group Kalonga Katamasi Alimasi in 2005 by the 

military court of Kindu.
 173

 Kalonga was charged with the rape of a woman and her 

abduction for three months, committed in 2004 in Kimanga Village. The accused was 

sentenced to death for rape as crime against humanity,
 174

 and was ordered to pay, 

jointly with the government of the DRC, US$ 20 000 to the victims. However, it 

should be noted that the judgement was given in the absence of the Kalonga who had 

escaped.  

In the Bavi case, Captain Mulesa Mulombo and 12 other military personnel of 

FARDC were prosecuted before the Military Court of Bunia for inter alia rape of 

women as crimes against humanity in Bavi/Gety village in August and September 

2006.
175

 The Appeal Court of Kisangani sentenced Captain Mulesa to life 

imprisonment for war crimes, and 12 of his accomplices to a maximum of 15 years of 
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imprisonment. The government of the DRC was jointly ordered to pay US$ 481 000 

to the victims.
176

  

In 2007, in the Military Court of Bunia 17 soldiers of the 1
st
 Integrated FARDC 

Brigade were prosecuted for various acts including the rape of seven women.
177

 

However, in the decisions both of the Military Court of Bunia and, at the appeal level, 

the Military Court of Kisangani, rape was not mentioned as being among the acts 

condemned.
178

  

Mambusa Mohindo and 62 other mutineer members of the MLC were prosecuted for 

acts including the rape of 46 women committed in July 2005 in Mbandaka.
179

 The 

Military Court of Mbandaka sentenced nine of the accused to life imprisonment for 

crimes against humanity, one to 20 years of imprisonment and two to five years of 

imprisonment.
180

 Furthermore, 29 were sentenced to a period of imprisonment 

varying between 12 and 14 months, and 15 others were released. At the appeal level, 

sentence was confirmed for eight of the accused and only three were sentenced for 

crimes against humanity. The government was jointly ordered to pay US$ 126 000 to 

all the victims including those of rape.  

In 2009, Kyungu Mutanga Gédéon was sentenced to death by the Military Court of 

Kipushi for inserting a stick in the genital parts of one of a woman as a crime against 

humanity.
181

 

In the DRC, the prosecution of high ranked officers for GBV acts committed by them 

or by men under their command is rare. A number of criminal cases against high 

ranked officers for GBV acts are pending in domestic military courts, but perpetrators 

are yet to be held accountable. One example is the case of Colonel Mosala accused of 

the rape of one girl aged 14 years committed on 18 may 2005.
182

 An arrest warrant 

was issued against him on 13 February 2006, but military authorities are opposed its 
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implementation.
183

 A similar example is the case of Major Pitchen against whom the 

military prosecutor of Bukavu issued an arrest warrant for rape on 13 February 

2006.
184

 

The only notable case of prosecution of a high ranked officer of FARDC for GBV is 

the one involving General Jérôme Kakwavu, former leader of the UDC/FAPC.
185

 

The trial of Kakwavu started on 25 March 2011 at the High Military Court in 

Kinshasa and is still ongoing.
186

 

In her study on the reasons for rape in the DRC, Kelly established that in some cases 

the military leadership do not consider rape as a violation of women’s rights, but 

rather as a contribution to the war.
187

 Furthermore, from the interview of combatants 

undertaken by Baaz and Stern in the east of the DRC, it could be concluded that from 

the perspective of soldiers, rape becomes possible and ‘normalised’ in particular 

wars.
188

 Subsequently, a different perception of GBV and other violations perpetrated 

against women may explain the reluctance of military authorities to prosecute 

FARDC members for acts of GBV against women, thus living an extensive number of 

perpetrators unpunished.
189

  

The scarcity of prosecution of members of the FARDC for acts of GBV has 

undermined the efforts that have been made by survivors and NGOs seeking the 

prosecution of both high ranked officers and low-ranking soldiers who perpetrated 

GBV during the conflict and its aftermaths.
190

 Very little has been done to invoke the 

criminal responsibility of FARDC top officials for the GBV perpetrated by 

themselves and by troops under their command.
191
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The subsequent paragraph navigates prosecution of GBV within rebel-armed groups 

prior to their inclusion into FARDC.  

3.2.2 Prosecution within rebel-armed groups 

3.2.2.1 The Gbadolite trial by the Movement of Liberation of Congo (MLC) 

In 2002 the MLC rebel group created a military court known as the Conseil de Guerre 

de Garnison de Gbadolite, which heard cases against 20 MLC combatants by 

February 2003.
192

 Two accused were found guilty of rape and were respectively 

sentenced to one year and to ten months of imprisonment. These prosecutions took 

place in reaction to GBV perpetrated by MLC forces in October and November 2002 

during military operations known as Effacer le Tableau (Erase the Blackboard) 

carried out in Mambasa territory.  

3.2.2.2 Prosecution by the Congolese Rally for Democracy (RCD-Goma) 

The RCD-Goma opposition group also prosecuted one of its combatants for GBV in 

2003. The soldier, alleged to have raped a 13 years old girl, was found guilty of rape 

and was sentenced to five years imprisonment.
193

 His accomplice, alleged to have 

accompanied the rapist and to have driven away the victim’s brother, was acquitted. 

However, one year later, the military prosecutor stated that the convicted person had 

escaped from prison in June 2004.
194

  

Access to justice and legal remedies, including reparations, are important points in 

addressing GBV perpetrated during conflicts and their aftermaths. In the aftermath of 

the conflict in the DRC, international humanitarian organisations and the UN included 

GBV in their programmes. A large number of humanitarian organisations provided 

medical and psycho-social assistance to victims of GBV, while a smaller number 

implemented programmes addressing the legal aspect of GBV by providing judicial 

assistance to victims of GBV or facilitating their access to the legal system.  
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The American Bar Association Rule of Law Initiative (ABA-ROLI) is recognised for 

its programmes reinforcing the access to justice in the DRC. ABA-ROLI have 

reportedly provided pro bono legal assistance to nearly 1 100 survivors of GBV for 

the period between January 2008 and March 2010 in the Kivu provinces. The ABA-

ROLI filed roughly 550 cases with the national police, resulting thus far in 118 trials 

and 72 convictions.195 The ABA-ROLI has also conducted GBV centred mobile courts 

aimed at bringing justice to women in isolated villages. In order to ensure fair trials, 

the ABA-ROLI has financed, and continues to finance, lawyers for both perpetrators 

and victims. Further, the ABA-ROLI has conducted training sessions for police, 

prosecutors, judges and lawyers to promote the effective investigation and 

prosecution of GBV. Finally, the ABA-ROLI also established a legal aid clinic in 

Goma (north Kivu province), which has provided judicial awareness to 700 people 

between 2008 and 2010, many of whom are women.  

From the above information, it is clear that the number of GBV acts prosecuted at the 

national level is very little. The next section examines the extent to which GBV acts 

perpetrated in the DRC, are prosecuted at the international level.  

3.3 Prosecution of GBV at the international level  

Some of the GBV acts perpetrated in the DRC are prosecutable at the international 

level. This includes the GBV acts that constituted grave breaches of IHL, GBV 

committed by members of regular armies from neighbouring countries, and GBV 

perpetrated by UN peacekeepers. The next section investigates the extent to which 

GBV perpetrated in the DRC, amounting to grave breaches of IHL, has been 

prosecuted at the ICC.  

3.3.1 Prosecution at the ICC 

Consequent to signature of Rome Statute on 8 September 2000 and ratification on 11 

April 2002, the government of the DRC referred the situation of crimes committed in 

its territories to the jurisdiction of the ICC and asked the prosecutor to investigate the 
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crimes.
196

 The ICC officially opened investigations in the DRC on 23 June 2004.
197

 

However, investigations were initially restricted to the Ituri district and have not dealt 

with crimes perpetrated elsewhere in the DRC. In 2008 the ICC Prosecutor Ocampo 

announced that his office would open a third investigation into crimes committed 

during the ongoing conflict in the Kivus.
198

 Ocampo stated that pursuant to ‘positive 

complementarity’, his office would explore sharing information about its 

investigations with Congolese judicial authorities for prosecution of other crimes 

falling within the jurisdiction of national judicial institutions. Since the 

announcement, the Office of The Prosecutor has provided few details about the status 

of investigations in the Kivus. 

To date, only three cases arising from the situation in the DRC have been examined at 

the ICC, of which only one has led to indictment for GBV acts. The first case is 

Prosecutor v Thomas Lubanga Dyilo, who is being prosecuted for enlisting and 

conscripting children under the age of 15 years into the Patriotic Force for the 

Liberation of Congo-FPLC.
199

 The initial indictments against Lubanga comprised 

rape and sexual violence as war crimes and crimes against humanity, though they 

were not confirmed.
200

 In May 2010, the lawyers of victim participants together with 

international NGOs
201

 petitioned the ICC to consider additional charges against 

Lubanga, and include sexual slavery and cruel and unusual treatment, in order to 

reflect the routine rape of child soldiers.
202

 The request to expand the charges against 

Lubanga to include GBV was rejected, as the Office of The Prosecutor suggested that 
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amending the indictments against Lubanga would be detrimental to the due process 

rights of the accused.
203

 During the trial hearing that started on 26 January 2009 and 

despite numerous testimonies of the young girl soldiers on the repeated rape they 

suffered on the hands of their commanders,
204

 the Trial Chamber clearly indicated that 

it could not consider issues of sexual violence in the context of the judgment. 

However, the Trial Chamber stated that issues of GBV might be relevant at the 

sentencing stage and could be taken into consideration at the reparation phase.
205

 Dov, 

in his criticism of the failure of the Trial Chambers to add charges of GBV in the 

indictments against Lubanga, contends that there is no clear reasoning explaining the 

refusal of the Trial Chamber to consider sexual violence charges against Lubanga.
206

  

However, it is important to note that because no evidence of GBV was put forward in 

the confirmation of charges hearings, any such evidence that emerged subsequently in 

the trial could not be used because it would exceed the ‘facts and circumstances’ as 

confirmed in the pre-trial phase of the case. The Rome Statute of 1998 provides that 

‘the Court may base its decision only on evidence submitted and discussed before it at 

the trial’, not at the confirmation of charges hearing.
207

  

On 14 March 2012 Trial Chamber I of the ICC gave its first verdict and convicted 

Lubanga.
208

 However, the sentence will be imposed at a later date, and it’s only then 

that the Trial Chamber I will have to decide whether girl child soldiers can receive 

reparation for GBV they endured.  

Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui
209

 is another case 

examined by the ICC and which include an indictment for GBV acts. Katanga and 
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Ngudjolo are jointly prosecuted for crimes including sexual slavery as a crime against 

humanity and as war crime, under the Rome Statute of 1998.
210

 The charges on GBV 

against Katanga and Ngudjolo were confirmed on 26 September 2008,
211

 the trial 

started on 24 November 2009 and is still ongoing. On 15 may 2012, the closing 

statements on the trial of Katanga and Ngudjolo were being given.
212

 

Prosecutor v Bosco Ntaganda is another case under examination at the ICC for crimes 

perpetrated in the DRC. Although international and national human rights NGOs 

reports mention cases of GBV perpetrated by armed groups under the leadership of 

Ntaganda (the FPLC and the CNDP
213

), no charges of GBV appears in the 

indictments against Ntaganda. Human rights activists deplore the limited scope of the 

charges against Ntaganda and seek revision of the indictments to include inter alia 

crimes of rape and sexual violence ‘in order to ensure that ICC investigations and 

prosecutions are representative of crimes committed’ in the DRC.
214

 

A fourth case, Prosecutor v Callixte Mbarushimana
215

 was opened at the ICC and 

comprised GBV indictments. On 28 September 2008 an arrest warrant was issued 

against Mbarushimana, alleged executive secretary of the Rwandan rebel group the 

FDLR-FCA,
216

 for inter alia rape acts perpetrated in the Kivus between January 2009 

and 20 august 2010 that amounted to crime against humanity and war crime.
217

 

However, charges against Mbarushimana were declined, and on 16 December 2010 

the Pre-trial Chamber I decided by majority to release him.
218 
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The ICC established a ‘Victims Trust Fund’ with the mission to help the most 

vulnerable victims affected by crimes within the jurisdiction of the ICC.
219

 It supports 

rehabilitation of victims (and their families) to directly meet their physical, material 

and psychological needs linked to the harm caused by crimes within the jurisdiction 

of the ICC. This considerably limits the number of survivors of GBV that can benefit 

from assistance of the Victims Trust Fund. To date, the Fund is reported to have 

assisted over 5 000 victims of GBV in the DRC and northern Uganda.
220

  

It can be concluded that so far the ICC has failed to prosecute GBV acts perpetrated 

against women during the conflict in the DRC, a failure seen by Sharratt as indicative 

of the way human rights advocacy has come to overlook women.
221

 However, 

Congolese women victims of GBV encountered numerous challenges to access the 

ICC and the advantages of the Trust Fund. The following sub-section analyses the 

challenges that obstructed access of women survivors of GBV to the ICC. 

3.3.1.1 Challenges to the access of women survivors of GBV to the ICC  

For the first time in the history of internationalised Criminal Courts, victims were 

given the opportunity to participate in the proceedings before an Internationalised 

Criminal Court, the ICC.
222

 In its interpretation of article 68(3) of the Rome Statue, 

Trial Chamber I concluded that the participation of victims is not limited to 

investigation of cases as it ‘does not exclude the stage of investigation of a 

situation’.
223

  

However, Congolese women encountered difficulties in accessing the ICC due 

primarily to the lack of information on the existence and the functioning of the ICC, 

but also due to the lack of a witness protection system in the DRC. Victims of GBV 

refused to testify against the perpetrators arrested at the ICC for fear of reprisal from 
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members of the armed groups to which the perpetrators belonged, and which are still 

active in the east of the DRC.
224

 

The ICC is not the only international court that has the competency to examine acts of 

GBV perpetrated during the conflict of the DRC. The International Court of Justice 

(ICJ) have the legal competence to prosecute GBV acts committed by members of 

regular armies of neighbouring countries involved in the conflict in the DRC. The 

next subsection analyses the extent to which Congolese women victims of GBV 

accessed justice at the ICJ. 

3.3.2 Prosecution at the International Court of Justice  

The ICJ subscribes to the Principle of country responsibility for acts perpetrated by its 

nationals in another country.
225

 Troops from neighbouring countries party to the 

conflict in the DRC, such as, Uganda, Rwanda, Burundi and Angola, allegedly 

perpetrated GBV. Thus they could, and should, be held responsible for serious 

violations of human rights committed by their national armies. 

Consequently, the Security Council considered that in connection with the three wars 

in Kisangani in 1999 and 2000, ‘the Governments of Uganda and Rwanda should 

make reparations for the loss of life and the property damage they have inflicted on 

the civilian population in Kisangani’.
226

 Uganda was ordered to pay reparations to the 

DRC for serious violations of human rights and of IHL committed by its armed forces 

on DRC territory, taking into account the invasion of DRC territory and the military 

occupation of Ituri by Uganda.
227

 However, the DRC requested that the two parties 

reach an amicable agreement as to the sum due in reparations by Uganda, which 

would be determined by the ICJ only in the case of a disagreement between the 
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parties. At the time of writing of this research, negotiations on this matter are still 

underway, and are linked to a wide-ranging process of normalisation of relations 

between the two countries. This is likely to have a negative effect on the rights of 

victims in the name of good neighbourly relations and other diplomatic 

considerations.
228

  

On the other hand, the ICJ has not taken any decision against Rwanda, as Rwanda 

does not accept the jurisdiction of the ICJ.
229

  

A third group of GBV acts perpetrated against women in the DRC can be prosecuted 

at the international level: GBV perpetrated by UN peacekeepers serving under the UN 

mission in the DRC, MONUC-MONUSCO. The next subsection analyses the extent 

to which peacekeepers have been prosecuted in their countries. 

3.3.3 Prosecution in United Nations Troop Contributing Countries 

In 2004, the UN undertook an extensive investigation to uncover the existence and 

extent of GBV perpetrated by UN peacekeepers deployed under MONUC. The 

investigation panel examined 77 cases from December 2004 to June 2005, and found 

that 46 cases were substantiated.
230

 Hence, UN officials acknowledged the 

commission of GBV against women by peacekeepers in the DRC.
231

  

However, prosecution of peacekeepers is subject to the following conditions. First, 

UN peacekeepers are covered by an immunity provided by the Vienna Convention of 

1961.
232

 Thus, no prosecution can be instituted against them at the local level. 
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Secondly, consequent to the agreements between the UN, Troop Contributing 

Countries (TCC) and host states; military and civilian UN personnel are subject to the 

exclusive jurisdiction of their sending State.
233

 Thus, alleged perpetrators of GBV or 

any other criminal acts are sent back to their home countries, upon whom the 

obligation to prosecute is incumbent. Further, following dispositions of Resolution 

1422 of 2002, peacekeepers who are nationals of countries that are non-signatories of 

the Rome Statute are immune from prosecution at the ICC for acts perpetrated in 

peacekeeping operations.
234

  

In the DRC, 17 peacekeepers were repatriated and disciplinary action had been 

initiated against eight civilian personnel in 2005.
235

 In 2009, 11 military personnel 

serving under MONUSCO were repatriated on disciplinary grounds,
236

 and 

substantiated investigation reports were submitted to concerned countries with the 

requirement to take swift disciplinary action.
237

 However, there is ‘no guarantee that 

they [perpetrators] will be disciplined’ or prosecuted in their countries, as the UN can 

only repatriate to his country a peacekeeper alleged to have perpetrated sexual 

offences, but cannot supervise the prosecution in the country of origin.238 However, 

one case of prosecution of peacekeepers in their national countries for GBV 

perpetrated in the DRC transpired. Didier Bourguet,
239

 a UN senior official from 
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France handed over to French authorities in 2004,
240

 was sentenced by a French 

tribunal in 2008 to nine years imprisonment for the rape of two girls.
 241

 

Failure to prosecute more peacekeepers for GBV perpetrated against Congolese 

women, left ‘a feeling of impunity’ among the local population.
242

 Prosecution of 

GBV acts perpetrated in the DRC faces numerous challenges both at the national and 

international level. The next section navigates those challenges.  

3. 4 Obstacles to the prosecution of GBV  

3.4.1 Challenges to prosecution of GBV at the national level 

Numerous obstacles hinder the access of women to the judicial system in the DRC. 

The majority of these obstacles are closely related to the post-conflict setting. As in 

most post-conflicts countries, the reconstruction of the judicial system is the highest 

challenge in the DRC. Most judicial structures are either weak or not fully operational 

and unable to guarantee complete prosecution of perpetrators. Subsequently, survivors 

of GBV and witnesses who testify in GBV cases are exposed to reprisal, re-

victimisation, and stigmatisation.
243

  

Both military and civil institutions of the judicial system in the DRC face the same 

challenges regarding functioning. One of the challenges is an overall lack of 

resources, with only 0.03 per cent of the country’s annual budget allocated to the 

justice sector.
244

 The lack of resources limits investigation capacity of judicial 

institutions and has had a negative impact on available infrastructures. In his report on 

the DRC from 11 April 2008, the UN Special Rapporteur on the Independence of 

Judges and Lawyers noted the impact of financial constraints on access to justice 

when he wrote that: ‘The main reason for the shortage of judges and courts, low 
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salaries and the deplorable material conditions in which they perform their duties is 

the negligible share of the budget allocated to the judicial authority.’
245

 

The legal system in the DRC suffers a shortage of judges and magistrates as noted by 

Leandro above. This is exemplified by the lack of sufficiently trained judges to 

operate at the Constitutional Court created in 2006, which has been noted by the 

Ministry of Justice.
246

 In 2009, the DRC had 2 150 magistrates both civilian and 

military, making for a ratio of 25 000 litigants per judge.
247

 In comparison with the 

international recommended minimum ratio of one magistrate per 3 000 to 5 000 

litigants,
248

 the judge to litigants ratio in the DRC is very high. Furthermore, access to 

justice is exacerbated by the limited capabilities of the judges to deal with a majority 

of issues, especially the lack of strong knowledge on international law and capacity to 

conduct comparative research. The limitations of the skills of judges resulted in low 

conviction rate for GBV acts.  

At present there is no functioning school for magistrates in the DRC. Trainings on 

basic notions of international law are offered by NGOs operating in the DRC, but 

remain insufficient to effectively enhance the capacity of judges and magistrates to 

undertake effective adjudication with regard to GBV cases. There is a significant need 

to reinforce the capacity of judges and magistrates on international law, especially 

international human rights law and international humanitarian law as espoused in 

treaties and other international instruments to which DRC is a state party.
 249

  

Corruption is another challenge to the legal system in the DRC, and has reduced the 

trust of the overall population in the judicial system. The corruption in the legal 

system has led the UN Rapporteur to state that in the DRC ‘[j]ustice is thus for sale to 

those who can afford it’.
250
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The military branch of the legal system in the DRC faces particular obstacles. 

Interference from hierarchy is frequent, and seriously hinders the independence of 

judges. This is exemplified by the delay or failure in the prosecution of GBV 

perpetrated by FARDC officials and members of armed opposition groups. Military 

interference and a culture of unaccountability in the military structures has also led to 

the non-prosecution of members of armed opposition groups who joined FARDC 

through the brassage process. Furthermore, lawyers and advocates in cases involving 

high ranked officers are often threatened and intimidated.
251

Another obstacle to 

prosecution of GBV in military courts is the provision of the Military Criminal Code 

of 2002 stipulating that military judges must have a similar or higher rank than the 

defendants.
252

 This reduces the chances of prosecution of high ranked officers, as 

high ranked military magistrates are rare. 

The detention system, one of the last steps of the judicial system, is also not 

effectively operational in the DRC. Frequent escapes of inmates from detention 

facilities combined with the lack of a witness protection system expose survivors of 

GBV to re-victimisation. In addition, the DRC was ranked 168 out of 182 countries in 

the worldwide corruption perceptions ranking of countries in the 2011 report, clearly 

indicating that corruption is endemic in the DRC.
253

 Prisoners bribe penitentiary 

officers who let them ‘escape’ from prisons.
254

   

Dysfunctions in the judicial system of the DRC have seriously eroded the trust of the 

population regarding its capacity to render justice to survivors of GBV. The 

Congolese population often resort to non-judicial resolution for GBV cases that 

occurs in their communities, through arrangements between the perpetrator’s family 

and the family of the survivor. In some instances, survivors are encouraged to marry 

the perpetrators of rape, or to accept gifts as compensation for assault.
255

  

A further challenge that affects the prosecution of GBV acts in the DRC is the lack of 

accurate data and underreporting of cases of GBV.
256
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In an attempt to respond to the challenges constraining inter alia the access to justice 

for women survivors of GBV, the government of the DRC presented a draft law to 

Parliament in August 2011 on the establishment of a specialised mixed court 

composed of national and international judicial staff to try perpetrators of the most 

serious crimes committed in the DRC between 1993 and 2003.
257

 However, the draft 

was rejected by the Senate, which asked the government to harmonise its proposal 

with other draft laws to combat serious human rights violations in the DRC. No 

information transpired on the advancement in the drafting of new laws by the 

government. 

Women in the DRC face particular obstacles, attached to their gender. These 

obstacles, which worsen the access of women survivors of GBV to justice, are 

exposed in the next subsection.  

3.4.2 Specific challenges to women  

3.4.2.1 Illiteracy and ignorance of laws 

In the DRC, 42.8 per cent of the national female population is illiterate.
258

 Only 10.7 

per cent of adult women have reached a secondary or higher level of education 

compared to 36.2 per cent of their male counterparts.
259

 Education is one of the 

obstacles that restrain women from accessing justice in the DRC. These women 

cannot read or write, and do not speak or understand French, the official language in 

which trials and proceedings are conducted. As a consequence, women are reluctant 

to engage in a process that will be held in a language that they do not understand. 

Furthermore, there is no available national pro bono legal assistance service available 

to all women in the DRC, further exacerbating the plight of women survivors of GBV 

with regard to access to justice.  

There is also a general misunderstanding of the criminal justice system as a whole, 

national and international, in the DRC, an ignorance that is most pronounced among 
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women due to their level of education and literacy. For instance, a study undertaken 

by the ICC noted that only 27 per cent of the Congolese population in the eastern 

DRC and 28 per cent in the capital city Kinshasa are aware of the existence of the 

ICC.
260

  

3.4.2.2 Societal barriers and national legislation 

Society in the DRC is marked by strong patriarchy. For examples widows are 

considered to be the property of the decreased husband’s family in some traditions in 

the DRC and therefore are exposed to suffer GBV from members of his family.
261

 

Furthermore, access of married women to the judicial system is limited by the Civil 

Code of 1987 which requires married women to have written authorisation from their 

husband prior to taking any judicial action.
262

 The Family Code expressly provides 

that ‘a married woman must obtain the authorisation of her husband to effect all legal 

acts for which she must present herself in person’.
263

 The married woman does not 

need the authorisation only if the author of violence is her husband.
264

 This reflects 

the dependence of women on men in Congolese society, and reflect the rejection and 

discrimination women would face while trying to access the judicial systems without 

assistance form a male member of the community. Rejection and ostracisation of 

sexually assaulted women is frequent in all the parts of the DRC. In 2005, 12.5 per 

cent of raped women were expelled from their homes after experiencing sexual 

violence, and 6 per cent were similarly treated in both in 2006 and 2007.
265

 Often this 

rejection is further exaggerated for victims who suffer from fistula, victims who 

become pregnant and bear children as a result of rape, or victims who contract 

sexually transmitted diseases, including HIV/AIDS.
266

 Moreover, blurred lines of 
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‘consent’ add to women’s vulnerability. Any man in the extended family or in the 

community can have access to her without the woman being able to refuse. The 

notion of consent is non-existent and therefore cases are not reported as violations.
267

 

3.4.2.3 The place given to women in the judicial system  

As a result of cultural barriers, women often do not make complaints of, or report rape 

as soon as they are perpetrated, rendering it difficult for forensic doctors to collect 

evidence of the offence. Furthermore, judges often tend to display a discriminatory 

attitude regarding the complaints of women victims of rape,
268

 and most communities 

stigmatise women who have been raped and hold them equally responsible for the 

shame and humiliation that they have suffered.
269

 

3.4.2.4 Economic obstacles 

The DRC was ranked 142 out of 146 countries by the 2011 Development Index, 

which indicated that 80 per cent of the 67 million population of the DRC live on less 

than US $2 per day.
270

 Economic constraints are a further barrier for women survivors 

of GBV. They lack money to pay required justice fees or do not obtain justice when 

combatting economically strong perpetrators. For instance, the position of women in 

South Kivu is characterised in economic terms by the ‘feminisation of poverty’, 

exacerbated by the lack of policies and mechanisms for the advancement of women. 

Economic instability aggravates the vulnerability of women to GBV.
271

 

3.4.3 Challenges to prosecution of GBV at the ICC  

The jurisdiction of the ICC over GBV perpetrated in the DRC is limited by the 

doctrine of complementarity, and ought only to relate to the prosecution of crimes of 

‘sufficient gravity’. As such, the ICC cannot shoulder full responsibility for enforcing 

international norms for all acts of GBV perpetrated during the conflict in the DRC. It 
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is crucial that the government of the DRC do its part to complement the work of the 

ICC.272  

Another challenge is the fact that contrary to the ICTY and the ICTR, the ICC did not 

emphasise prosecuting GBV perpetrated in the DRC. Furthermore, the ICC has failed 

to place other acts, such as, ‘enforced prostitution’ and ‘forced pregnancies’ 

mentioned in the Rome Statute at the centre of prosecutions.  

3.5 Impact of impunity of GBV on the safety of women  

The large number of civilian perpetrators can only be due to the collapse of the state 

security apparatus and the crumbling of social and communal protection mechanisms. 

Impunity of military perpetrators who used rape as a weapon of war has permeated 

society, as a result of which women collectively suffer harm. It was reported that 

husbands and other intimate partners perpetrated 22.5 per cent of the documented rape 

in the DRC in 2010.
273

 Such revelations contradict the general perception that only 

combatants perpetrated rape and other forms of GBV in the DRC. Although the law 

considers assault to be a crime, it does not specifically address spousal abuse, and 

police rarely intervene in domestic disputes. No reports of judicial authorities have 

shown that any action has been taken in domestic jurisdictions in cases of domestic or 

spousal abuse.
274

 

Furthermore, the rare victims of GBV who were able to overcome the challenges to 

access to the judicial system and who were able to bring their case to court and get a 

judgment that condemns the perpetrators and awards them reparations in the form of 

damages, there is great frustration. The indemnity awards are not paid, even in the 

cases where the state has been held liable in solidum. This is a matter of widespread 

concern to judicial officers and provincial government authorities, as well as civil 
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society and the victims themselves. The failure to pay these awards is undermining 

the judiciary and the confidence of victims in the justice system.
275

 

3.6 Conclusion 

This chapter indicates that there is no accurate information on the extent to what GBV 

perpetrated during the conflict in the DRC and in its aftermaths has been prosecuted 

at the national level. In the absence of a national system of centralisation of lawsuits, 

the rare available information on the prosecution for GBV transpired in reports from 

international human rights organisations. 

A fact emerging from these reports is that the few instances of prosecution for GBV is 

far infinitesimal compared to the number of GBV perpetrated, leaving the majority of 

perpetrators unpunished. This is due in part to the challenges that hinder the 

functioning of the legal system in the post-conflict setting prevailing in the DRC.  

Congolese women faces specific challenges inherent to the patriarchal nature of the 

DRC society while attempting to access the criminal justice system for the redress of 

GBV abuses they endured. Some of the specific challenges include lack of financial 

and educational empowerment and patriarchal legislative instruments, among others. 

While there exist various programs that directly support victims of GBV, notably 

medical services and socio-economic support, there is a largely unmet tremendous 

need of justice for survivors of GBV. Furthermore, the high level of impunity has 

deteriorated the safety and well being of women, exposing them to further abuses. 

Despite various challenges, some progress has been made in the prosecution for GBV 

acts, with the assistance of international humanitarian organisations. Subsequently, 

military courts have prosecuted a limited number of GBV acts. This has also been 

complimented, although in a limited way, by prosecutions at the international level; 

two ongoing cases and one finalised, at the ICC level.  

The next chapter of this research paper provides conclusions and formulate 

recommendations on measures to be taken in order to reinforce access of women 

survivors of GBV to the legl system in the post-conflict situation in the DRC. 
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CHAPTER FOUR: CONCLUSIONS AND RECOMMENDATIONS 

4.1 Introduction  

As generally observed during conflict situations, GBV were perpetrated against 

women in the conflict that prevailed in the DRC from 1996 to 2003. After the official 

end of war in 2003, GBV have continued to be perpetrated against women at a larger 

scale, not only in areas that are still experiencing active conflict activities, but have 

also extended to areas in relative calm. The number of civilians as perpetrators has 

increased, combined with GBV committed by staff of humanitarian organisations. 

4.2 Research questions answered  

The present research was aimed at responding to three important, but related 

questions. The present section provides a synopsis of the research findings in relation 

to the three questions. 

4.2.1 Research question 1: To what extent has the DRC implemented the 

international treaties proscribing GBV, which it had ratified? 

The research found that the DRC has domesticated most of the international treaties 

concerning GBV that it had ratified. For instance, the Military Justice Code and the 

Military Penal Code were amended in 2002 to, not only include prohibition of GBV, 

but also to confer power to the military courts to prosecute GBV as war crimes and 

crimes against humanity. The Constitution adopted in 2006 prohibits GBV as war 

crime and crimes against humanity. Furthermore, amendments were made to the 

Penal Code and the Civil Procedure Code in 2006 through two laws on sexual 

violence: the law N° 06/018 of 2006 and law N° 06/019 of 2006. These laws 

broadened the definition of acts constituting GBV by including acts such as enforced 

pregnancies, rape within marriage and other acts into acts constituting GBV against 

women. However, despite the above progressive developments with regard to the 

domestication of international treaties, their actual implementation in practice has 

been minimal due to the political, financial and institutional challenges that have 

bedevilled the DRC after the conflict. The above challenges have limited the potential 

of the domestic normative and institutional structures to respond effectively to the 

plight of women survivors of violations, especially with regard to access to justice, 
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the punishment of the perpetrators of GBV and the payment of reparations to the 

survivors of GBV. Moreover, regressive paternalistic laws and practices that remain 

in force, such as those requiring married women to obtain written authorisation from 

their husbands for them to be able to initiate judicial action, have also limited the 

ability of women survivors of violence to access justice and reparations.   

4.2.2 Research question 2: To what extent have GBV perpetrated during the 

armed conflict in the DRC and its aftermaths been prosecuted at the national 

and the international level?  

Concerning the prosecution of GBV at the international level, the research showed 

that only one case involving indictments on GBV is being examined at the ICC 

against Germain Katanga and Mathieu Ngudjolo Chui. The prosecution of 

Mbarushimana for, inter alia, GBV perpetrated by members of the FDLR against 

women in the Kivus have been cancelled. On another note, in the prosecution of 

Thomas Lubanga, charges of GBV could not be confirmed despite numerous 

testimonies of GBV endured by girl child soldiers enrolled in the FPLC. Similarly, no 

GBV acts are part of the indictments against Bosco Ntaganda despite reports of 

human rights NGOs displaying a number of acts perpetrated by troops of FPLC and 

CNDP under his control.  

At the ICJ level, the research found that among neighbouring countries alleged of 

commission of GBV in the DRC, only Uganda has been condemned for human rights 

violations including GBV. The research has also indicated that there has been no 

report of prosecution of UN peacekeepers in the UN troop contributing countries for 

GBV acts perpetrated in the DRC, although GBV perpetrated by peacekeepers were 

widely reported and were acknowledged by UN officials.  

Analysis of access to justice for women survivors of GBV at the national level 

suffered a major challenge due to the lack of sufficient information or a law-reporting 

database where decided cases are reported. Congolese judicial decisions are not 

published, either in a law report or in a journal, nor are they centralised. Thus while 

gathering information on prosecution of GBV at the national level, it has been 

extremely difficult to provide exhaustive and detailed information on the number of 

GBV cases that has been examined by domestic civil and military court, and the 

 

 

 

 



 58 

number of perpetrators that were found guilty. However, scarce information on the 

prosecution of perpetrators within military courts could be gleaned from reports of 

international humanitarian organisation and were provided in chapter three. Contrary 

to the first years of the post-conflict situation when prosecution of GBV was only 

directed at junior army officers, there is a growing number of prosecutions of high 

ranked FARDC military officers, such as the trial of General Jérôme Kakwavu, 

Lieutenants-Colonel Eliwo Ngoy and Bokila Lolemi, and Colonel Mosala. Another 

encouraging fact is that GBV perpetrated outside conflict zones of the east are also 

being prosecuted as in the example of the prosecution of GBV in Mbandaka, Equateur 

province.  

4.2.3. Research question 3: To what extent do women survivors of GBV access 

the institutions of the legal system in the DRC and international level? What are 

the challenges they face?  

The research found that women faced difficulty in accessing the ICC due primarily to 

the lack of information on the existence and the functioning of the ICC, and also due 

to the lack of a witness protection system in the DRC. Victims of GBV refused to 

testify against the perpetrators arrested at the ICC for fear of reprisal from members 

of the armed groups to which the perpetrators belonged, and which are still active in 

the east of the DRC.  

Challenges to the access of women to the domestic judicial system were displayed in 

chapter three and were compartmented into two groups: challenges related to the 

judicial system and challenges related to women. The judicial system of the DRC 

faces numerous challenges that obstruct its functioning including, minimal budget, 

corruption, understaffing and lack of infrastructures. These challenges considerably 

reduce the capacity of the judicial system to prosecute GBV effectively. Furthermore, 

women survivors of GBV continue to experience excessive discrimination within the 

judicial system as judges overlook complaint of women.  

Challenges on the side of women include societal barriers influencing the place given 

to women in the Congolese society, which is a result of the patriarchal system that is 

prevailing in the DRC. Ignorance and economic constraints are other challenges 

specifically affecting women’s access to the judicial system.  
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4.3 Conclusions   

The research has highlighted the difficulty in determining the actual extent of GBV 

perpetration in the DRC due to a lack of accurate data and a coordinated 

documentation of the GBV incidences in the DRC. A reliance on GBV data provided 

by the international humanitarian organisations working in the DRC, some of which 

are at times contradicting, makes it difficult to determine the actual extent of the 

problem, making it even more difficult to design adequate responses to the problem. 

The need for an efficient and coordinated data collection, collation and documentation 

strategy is therefore key in the development of responses to the GBV situation in the 

DRC, of which access to justice is but one. 

Although the DRC has established legislation and mechanisms for addressing GBV 

perpetrated during the conflict, GBV acts are not efficiently prosecuted. A significant 

number of perpetrators were not held accountable for their acts, and survivors of GBV 

seldom accessed the judicial system. Moreover, the research has demonstrated that the 

inadequate access of women to the judicial system and the minimal trial of 

perpetrators of GBV have generated a general impunity in the DRC. This impunity 

resulting from the insufficient prosecution of perpetrators has further exposed women 

to more instances of GBV, as has been indicated by the massive rise in the number of 

GBV perpetrated after 2003, and the increased involvement of civilians in the 

perpetration of GBV.  

4.4 Recommendations  

Although political and financial challenges prevailing in the post-conflict situation in 

the DRC limits the availability of means to address the problem of access of survivors 

of GBV to the judicial system, a number of actions can be undertaken in order to 

address the challenges that obstructs the access of women to the judicial system in the 

DRC.  

The research paper thus proposes the following recommendations: 

4.4.1 Reinforcement of the judicial system  

Further efforts are necessary to reform the justice system encompassing both military 

and civilian courts and reinforcing all stages of the criminal justice processes. There is 
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an urgent need to strengthen the penitentiary system, as it is one of the steps that 

allow enforcement of judgment produced by courts. This aspect of the criminal justice 

system plays an important deterrent role, as it ensures that perpetrators sentenced to 

imprisonment spend their time behind bars, sending a strong message on the 

seriousness of prohibition of GBV, and consequently strengthening the security of 

women. Reinforcement of the judicial system should be done through the allocation 

of a more consistent budget for the running of the judicial system. Reform of the 

judiciary should also encompass the appointment of more women as police 

investigating officers, prosecutors, magistrates and judges to enhance the reporting, 

investigation, prosecution and punishment of GBV perpetrators.  

4.4.2 Revision of domestic laws  

There is a need for judicial reform to enhance the access of women to the judicial 

system, in compliance with the international and national instruments that forbid 

latent discrimination against women. For instance, the imposition of an authorisation 

from the husband for a married woman to access the judicial system should be 

removed from the Civil Code. The process of legislative reforms should be 

consultative and must draw from the experiences of women survivors of GBV. In 

reviewing (discriminatory) legislation, due consideration needs to be directed at 

guaranteeing that all existing loopholes in domestic legislation which foster 

discrimination are fully plugged. 

4.4.3 Sensitisation on women’s rights  

There is a need for intensive sensitisation on the rights of women to eradicate the 

perception that the rights of women are not part of the corpus of human rights, and 

thus the perception of GBV as normal acts. Post-conflict gender-justice is a key 

component of post-conflict reconstruction in the DRC. Its implementation needs to be 

understood as a broad strategy of fostering reconciliation by prioritising the access of 

women survivors of GBV to the judicial system. Consistent with the former, its 

implementation should be emphasized, as it conveys a strong message that a just 

society does not turn a blind eye to the violation of women’s rights. 
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4.4.4 Follow up of prosecution of GBV acts at the international level 

A follow up on the prosecution of GBV should be undertaken at the international 

level, both at the ICC and in the countries of origin of UN peacekeepers responsible 

of GBV. If accountability is to prosper and impunity is to be dealt with, the need for 

the zealous implementation of the laws on GBV at all levels cannot be 

overemphasised. 

4.4.5 Women’s access to legal aid programmes  

With regard to the long-term strategies, it is suggested that authorities establish 

targeted programmes to address and ameliorate the challenges women survivors 

encounter in accessing the judicial system such as widespread illiteracy and ignorance 

of the law.   

In relation to institutions, there is a need for the establishment of a pro bono judicial 

assistance programme that will provide advice, explanation and assistance especially 

to women, including survivors of GBV, on the functioning of the domestic judicial 

system and accompany victims through the whole process and duration of the judicial 

proceedings. 

4.4.6 Addressing compensation of women victims of GBV 

The authorities in the DRC need to finalise the settlement of compensation in relation 

to the perpetration of GBV committed by neighbouring national armies during their 

campaign on DRC territory. The former needs to be undertaken as a crucial 

component of the broad healing process essential for sustaining stability in the 

aftermath of conflict.  

Furthermore, the state must be prompted to fulfil its obligation of damages towards 

survivors of GBV to whom reparation have been given by judicial institutions. In this 

regard, a scaled plan of payment of reparation to survivors of GBV, which takes into 

account the capacity of the state, should be established and commence to function in 

order to send a strong signal that GBV are a priority for the DRC and that they are 

being addressed. 
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As the DRC consolidates its post-conflict reconstruction programmes, post-conflict 

gender justice needs to be treated as a fundamental pillar of the restoration of state 

institutions, thus acknowledging that women are the backbone of the DRC and that 

they have endured untold suffering from which they need reparation. 
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