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ABSTRACT 

The South African Constitution, 1996 has placed the right to sufficient water as a 

Constitutional right. The provision of this right by the Constitution intends to redress 

the violation of human rights, to ensure that South Africa’s scarce water resources 

are protected from pollution and that every South African, including the poor and 

the marginalised, enjoys them. Consequently, the Constitution has placed a legal 

obligation on the government to realise the right to have access to sufficient 

water. In order for the government to fulfil its obligation to provide water as a right 

for present and future generations, it will need to implement the relevant 

legislation effectively to protect the country’s water resources. This study analyses 

Section 27 of the Constitution, which provides for the right to access to water, and 

the role of sustainability in conserving and protecting water resources, given the 

recurring water challenges. 
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Access to water is a fundamental human need, and therefore a basic human 

right. Contaminated water jeopardizes both the physical and social health of all 

people. It is an affront to human dignity – Kofi Annan. 

 

1. Introduction 

1.1.1. Background Information 

Water is an indispensable element for life, to which social and economic 

developments are closely tied. It is therefore important to ensure that water 

resources are protected from pollution and contamination. The protection of 

water resources is integral at this point in time as the world is facing a water crisis 

due to factors such as climate change, water scarcity and mismanagement of 

water resources. It is argued that more than 2 billion people across the world are 

affected by water shortages in over 40 countries.1 In addition to this, 1.1 billion 

people do not have sufficient drinking water, and 2.4 billion people have no 

provision for sanitation.2 It is evident that water scarcity is a global challenge, with 

South Africa being one of the hardest hit countries.3  

 

1.1.2. South Africa’s Precarious Water Situation 

South Africa is one of the many nations with water challenges as it is the 30th driest 

country in the world.4 South Africa is characterised by low annual rainfall along 

with a high natural evaporation rate.5 With an average rainfall of 450 mm per 

annum, South Africa is a water scarce country with 98% of available water already 

allocated.6 The recurring water stress is worsened by several factors such as 

climate change and water pollution that limit the amount of water we have at our 

disposal.7 Other contributing factors include population increase, as well as the 

                                                           
1 Salman. M. A., and McInerney-Lankford. S., The human right to water: Legal and policy dimensions. Law, Justice and 

Development. 2004 The International for reconstruction and Development/The World Bank, 1. 
2 Beyerlin. U. & Marauhn. T., International Environmental Law, Hart, Oxford. (2011), 87. 
3 WWF-SA. Scenarios for the Future of Water in South Africa (2017), 1. 
4 CSIR. A CSIR perspective on water in South Africa, 2010, 4. 
5 Hedden. S and Cilliers. J. Parched prospects: The emerging water crisis in South Africa. Institute for Security Studies, 

African Futures Paper 11 (2014), 2. 
6 CSIR. A CSIR perspective on water in South Africa, 2010, 4. 
7 Ibid. 
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modern day-to-day consumption patterns that compromise our water resources; 

these include energy, industry and mining activities.8  In some areas, these impacts 

have resulted in severe degradation of the quality of water, and have impaired 

the integrity of aquatic life in freshwater systems.9 

The changing rainfall patterns are resulting in water shortages, but freshwater 

challenges are not only an issue of water availability; it is perhaps first and foremost 

an issue of declining water quality.10 The quality of freshwater resources has been 

on a steady decline owing to increased pollution meaning 40% of the freshwater 

systems are now in a critical condition, while 80% are threatened.11 Given the level 

of water scarcity in the country, water-intensive industries such as mining will 

challenge the existing balance.12  

The CSIR report “Perspective on Water” highlights the deteriorating water quality of 

South Africa’s major river systems, water storage reservoirs and ground water 

resources.13 The report mentions that South Africa faces an enormous task in 

dealing with the problems posed by key water quality issues such as acid mine 

drainage, eutrophication (or nutrient enrichment) and salinisation.14 As a water-

scarce country with little arable land and a dependence on coal-fired power, 

South Africa’s economy is arguably testing the limits of its resource constraints. 

 

1.1.3. The Constitutional Perspective 

In the post-apartheid era, the South African Constitution provides the legal 

foundation and sets out the rights and duties of its citizens as supreme law of the 

country. It is one of the few Constitutions in the world that recognises the 

justiciability of socio economic rights. Section 27(1)(b) of the Constitution provides 

that “everyone has the right to have access to sufficient food and water”.15 This 

                                                           
8 Supra note 5 at 5. 
9 Ibid. 
10 Supra note 5. 
11 Ibid. 
12 Ibid. 
13 Supra note 5 at 64. 
14 Ibid. 
15 Ibid. 
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places a duty on the state to provide the beneficiary with access to the right. The 

beneficiary is also under an obligation to use his or her own resources to fulfil this 

right, and the state must provide an opportunity for the beneficiary to realise the 

right.16 The phrase presents a bridge between the obligation of the state to 

respect, protect, promote and fulfil, and the complementary duty of the 

beneficiary to be an active participant in the provision, use and protection of the 

right. Section 27(2) states that the state must take "reasonable legislative or other 

measures, within its available resources, to achieve progressive realisation of this 

right".17 Although water cannot be provided to everyone immediately, the duty is 

on the state to immediately begin to take steps towards the progressive realisation 

of the rights contained in Chapter 2 of the Constitution. 

A number of South African cases have dealt with the issue of socio economic 

rights. One case that directly dealt with the right to access to sufficient water in 

Section 27(1)(b) of the Constitution is Lindiwe Mazibuko and Others v City of 

Johannesburg and Others.18 Mazibuko is the first South African case to reach the 

appellate courts regarding water as an affirmative, constitutionally protected right 

based in the South African Constitution. In this case, the Constitutional Court held 

that Section 27 of the Constitution obliges the government to take reasonable 

legislative and other measures to seek the progressive realisation of the right to 

access to water.19 The progressive realisation of the right to access to water, 

contained in the Constitution and applied in the Mazibuko case,20 denotes an 

acknowledgement that the attainment of socio economic rights has a progressive 

vision of achievement and thus cannot be immediate.  This approach presents a 

tension between section 27 of the Constitution and the Committee on Economic, 

Social and Cultural Rights’ (CESCR) minimum core approach. Given that the South 

African government ratified the CESCR on 18th January 2015, which entered into 

                                                           
16 Pejan. R., ‘The right to water: The road to justiciability’. International literature review. 36, (2004), 1208. 
17 Section 27 (2) of the Constitution of the Republic of South Africa, 1996. 
18 Mazibuko v. City of Johannesburg (2008) 4 All SA 471. 
19 Ibid. 
20 Ibid. 
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force on 12th April 2015;21the “progressive realisation” and “minimum core” debate 

is invoked. 

Both Section 27 and the ICESCR provide for the right to access to water, but they 

take different approaches, which imposes a tension between the two legal tools. 

The General Comment No. 15 of the ICESCR deals with the right to water.22  The 

contradiction is that in General Comment 3, the Covenant further holds that states 

have the obligation to ensure the satisfaction of minimum essential levels of the 

socio economic rights.23 Section 27 of the Constitution provides for the obligation 

of the state to take reasonable legislative and other measures to realise human 

rights,24 whereas the Covenant refers to “all appropriate means, including 

particularly the adoption of legislative measures”.25 Section 27 further limits the 

input of resources to the resources available, while the Covenant requires an input 

to the maximum of the state’s available resources. Another significant difference is 

that section 27 aims at the progressive realization of the right to access to water,26 

while the Covenant aims at progressively achieving the full realisation of the right.27 

These consequential differences are discussed further in the study as well as the 

ramifications of South Africa’s ratification of the CESCR. 

 

1.1.4. The Issue of Sustainability 

Water is at the very core of sustainable development, critical to the survival of 

people and the planet. Factors such as pollution, population increase and 

mismanagement of water resources pose a threat to this resource that is crucial to 

humankind.28 Sustainable development, as seen in the context of this challenge, is 

strongly connected to the availability of sufficient quantity and quality of water for 

the preservation of healthy ecosystems and is critical for socio- economic and 

                                                           
21 ECSR-Net ‘The Government of South Africa ratifies the ICESCR’,20 July 2015. Available at: https://www.escr-

net.org/news/2015/government-south-africa-ratifies-icescr. Accessed on (04 February 2017). 
22 United Nations Committee on Economic, Social and Cultural Rights (CESCR), General Comment No.15, 2002 
23 CESCR, General Comment No.3. The nature of States parties obligations (a2(l) of the Covenant) UN doc. E/1991/23, 

par. 1. 
24 Section 27 of the South African Constitution, 1996. 
25 Article 2 (1) of International Covenant on Economic, Social and Cultural Rights, 1966. 
26 Supra note 21. 
27 Ibid. 
28 Supra note 2. 
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human development.29 In response to challenges facing water resources, the UN 

General Assembly adopted the Sustainable Development Goals (SDGs) in 

September 2015. The importance of water as an integral part of all human 

development and ecosystem needs is emphasized through the dedicated Water 

Goal Sustainable Development Goal 6.30 

Sustainable Development Goal 6 includes six targets and two suggestions for 

means of implementation. Targets 6.1 and 6.2 focus on the availability, 

affordability and quality of water supply and sanitation.31 Targets 6.3 to 6.6 focus 

on different dimensions of a sustainable water resources management. Target 6.3 

aims to improve the quality of water, halve the share of untreated wastewater and 

increase recycling and safe reuse.32 It aims to improve the quality of water by 

reducing pollution caused mostly by mining impact by year 2030.33 Target 6.4 

focuses on ensuring sustainable water withdrawals in order to address water 

scarcity and substantially reduce the number of people suffering from water 

scarcity.34 These targets share a common purpose with section 27, which is to 

protect water resources. The success of the SDGs is therefore partly dependent on 

aligning the stipulated targets and goals with the legislation and governance 

processes.  

 

1.1.5. Water Laws in South Africa 

The constitutional mandate to meet the most basic water requirements is fulfilled 

through various national policy documents, regulations and statutes. The 

Department of Water and Sanitation (DWS) is responsible for the governance of 

water; it is responsible for implementing the legal instruments relating to water, 

which are the Water Services Act No 108 of 1997, and the National Water Act No. 

                                                           
29 Bhaduri et al. Sustainable Development Goals: A water perspective. Federal Ministry of Education and Research. 

(2015),  16. 
30 Glazewski. J., Environmental Law in South Africa, 3rd Edition, Butterworths, 2013, 15. 
31 Transforming Our World: The 2030 Agenda for Sustainable Development (UNGA Resolution A/RES/70/1, 25 

September 2015) (‘2030 Agenda’). 
32 Ibid. 
33 Ibid. 
34 Ibid. 
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36 of 1998. The National Water Act (NWA) is underpinned by constitutional 

imperatives to redress past social imbalances.35 Both the National Water Act and 

the Water Services Act must have regard to the constitutional imperatives to have 

the environment protected from degradation and water resources protected from 

pollution. 

The NWA gives effect to socio economic rights provided for in the constitution. 

Section 2 of the Act provides the purpose of the Act, which is to protect the 

nation’s water resources, taking the following factors into account: 

a) Meeting the basic human needs of present and future generations; 

b) Promoting equitable access to water; 

c) Redressing the results of past racial and gender discrimination; 

d) Promoting the efficient, sustainable and beneficial use of water in the public 

interest; 

e) Facilitating social and economic development; 

f) Provide for growing demand for water use; 

g) Protecting aquatic and associated ecosystems and their biological diversity; 

h) Reducing and preventing pollution and degradation of water resources; 

i) Meeting international obligations; 

j) Promoting dam safety; 

k) Managing floods and droughts.36 

The abovementioned provisions highlight the firm entrenchment of water rights in 

the NWA, both in section 2 and section 4 of the Act, which provides that everyone 

may use water resources to support their livelihoods.37 This objective brings the 

South African water dispensation in line with international standards. Under the 

NWA, there are several institutions and administrative bodies created to make sure 

that they give effect to the Act. These institutions include Catchment 

Management Agencies, Water Management Institutions, Water Use Associations, 

International Water Management and the Water Tribunal, and their core role is 

ensure that water resources are managed in a manner that realizes the 

                                                           
35 Supra note 30 at 507. 
36 Section 2 of the National Water Act, 1998. 
37 Ibid. 
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constitutional right to access to sufficient water. These will be discussed in-depth 

later in the study.  

The National Water Act is an important legal document in South Africa, and it must 

be seen against the legislative background of the Water Services Act 108 of 1997, 

which provides a regulatory framework for local authorities to supply water and 

sanitation services in their respective areas. While the NWA is concerned with the 

overall management and conservation of the nation’s water resources, the 

objective of the Water Services Act is to provide for: 

(a)  the right of access to basic water supply and the right to basic sanitation 

necessary to secure sufficient water and an environment not harmful to 

human health and well-being; 

(b)  the setting of national standards and norms and standards for tariffs in 

respect of water services; 

(c) The preparation and adoption of water services development plans by 

water services authorities; 

(d) A regulatory framework for water services institutions and water services 

intermediaries; 

(e) The establishment and disestablishment of water boards and water services 

committees and their duties and powers; 

(f) The monitoring of water services and intervention by the Minister or by the 

relevant Province; 

(g) Financial assistance to water services institutions; 

(h) The gathering of information in a national information system and the 

distribution of that information; 

(i) The accountability of water services providers: and 

(j) The promotion of effective water resource management and 

conservation.38 

More specifically, the Water Services Act is concerned with abstracting, 

transferring, treating and distributing water and sanitation to users and the removal 

                                                           
38 Supra note 36. 
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of waste water and sewerage.39 The Act however does not deal with issues of 

water resource management and allocation, such as questions concerning 

respective rights of different users, the quantity allocated to a particular user and 

the use to which allocated water is put. These matters are the subject of the 

National Water Act.40 

Both the National Water Act and the Water Services Act are complimentary and 

provide a framework for sustainable water resources management. The Acts have 

definitely transformed the regulatory regime governing water pollution control in 

South Africa by abolishing a private rights system of water allocation and replacing 

this system with a public rights system. This allows for water to be treated in an 

integrated fashion as a resource common to all wherever it occurs in the 

hydrologic cycle.41 They have also provided a mechanism for the state to give 

effect to certain constitutional obligations, such as the duty to provide equitable 

access to water, environmental protection and sustainable resource use, justifiable 

social and economic development, and effective recognition of the country’s 

international obligations.42  

 

1.2.  Research question 

This study seeks to understand the influence of sustainability in addressing water 

scarcity and the degradation of water resources, and in giving effect to water 

rights provided for in section 27 (1)(b) of the Constitution. The study seeks to 

address this question by analysing Section 27 (1)(c) of the Constitution, which 

provides for the right to access to water, and the influence of sustainability in 

conserving and protecting water resources, given the recurring water challenges.    

 

1.3.  Relevance of the study 

                                                           
39 Supra note 8 at 538. 
40 Supra note 8 at 539. 
41 Francis. R., Water Justice in South Africa: Natural Resources Policy at the Intersection of Human Rights, Economics, 

and Political Power. Georgetown International Environmental Law Review, 18 (2005), 149. 
42 Stein. R., Water Law in a Democratic South Africa: A County Case Study Examining the Introduction of a Public 

Rights System. Texas Law review, 83 (2004), 2167. 
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South Africa is currently experiencing a water crisis as a result of low rainfall, high 

water demand and water pollution. It is therefore essential to ensure that there is 

sustainable management of water resources. Over 70% of the water used in both 

rural and urban areas in South Africa is surface water drawn from rivers, streams, 

lakes, ponds and springs.43 The over-use, poor management and contamination of 

these water sources are significant environmental challenges. Positive changes in 

legislation implemented in post-apartheid South Africa have begun to address 

some of the most immediate threats posed by different factors that are straining 

the country’s scarce water resources, but there are still many areas of water use 

and regulations that need to be addressed to give effect to the role of 

sustainability in realising the right to access to water. The contamination of water 

by activities such as mining poses a threat to this right. Given that Section 27 of 

Constitution provides for the right to access to water, this study analyses the role 

that can be played by tools such as the Sustainability Development Goal 6 and 

water legislation to promote sustainability.  

 

1.4. Provisional Literature Review 

1.4.1.   The Inception of Water Rights Debate  

The South African Constitution reflects human rights principles that are embedded 

in international law, and these principles permeate all subsequent water policies 

and legislation.44 The analysis of the right to water under the South African 

Constitution must therefore be referenced against an understanding of the 

developments that have led to a conceptualisation of water as a human right as 

this has immediate bearing on the concept of a ‘right to water’ as framed by 

South African legislation. The debate surrounding water resources and the right to 

water on a global platform started in earnest in the 1970s.45 In 1972 the United 

                                                           
43 Department of Water Affairs and Forestry.  Resource Directed Measures for Protection of Water Resources.  

Volume 2: Integrated Manual, Version 1.0. Pretoria, South Africa (1999), 3. 
44 Supra note 23 at 1.  
45 Filmer-Wilson. E., ‘The human rights-based approach to development: The right to water’. Netherlands Quarterly of 

Human Rights, 23 (2). 2005, 226. 
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Nations Conference on the Human Environment, held in Stockholm, identified 

water as one of the natural resources that needed to be safeguarded.46  

Salman47 states that this prioritisation of legal protection of water resources on the 

international platform was also noted in 1977 when the United Nations held the 

Mar del Plata Water Conference in Argentina.48 It is argued that the debate on the 

right to water can be traced to this conference,49 which declared for the first time 

that “all people, whatever their stage of development and their social and 

economic conditions, have the right to have access to drinking water in quantities 

and of a quality equal to their basic needs.”50 The Mar del Plata Water 

Conference is therefore arguably the starting point for the debate on the right to 

water, and it has indeed provided the basis for the present-day discussions 

surrounding issues of the human right to water.51  

However, it is argued that the International Convention on Economic, Social and 

Cultural Rights (ICESCR) was the first main international legislation on 

socioeconomic rights.52 Salman argues that the United Nations Committee on 

Economic, Social and Cultural Rights (CESCR) heightened the debate on the issue 

of the human right to water, and how to give effect to it.53 The Committee 

provided clarity on the nature and scope of the ICESCR and formulated a specific 

General Comment No. 15 on the right to water, which outlines the parameters of 

states parties’ obligations.54 

 

1.4.2.  Reviewing Water Legislation  

                                                           
46 Declaration of the United Nations Conference on the Human Environment, June 16, 1972, U.N. Doc. 

A/CONF.48/14/Rev.1, Sales No. E. 73.II.A.14 (1973); reprinted in 11 I.L.M. 1416 (1972). 
47 Supra note 1. 
48 Report of the United Nations Water Conference, Mar del Plata, March 14–25, 1977, U.N. Publication, Sales No. 

E.77.II.A.12 (1977), 66. 
49 Supra note 1 at 8. 
50 Supra note 48. 
51 Supra note 1 at 9. 
52 Gleick. P., The Human Right to Water, Water Policy. Vol. 1:5 (1999), 487 
53 Supra note 1 at 9. 
54 Committee on Economic, Social and Cultural Rights (CESCR), 2002. 
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The enactment of the Constitution55 brought the South African legal system into a 

new era, by including a bill of fundamental human rights (Bill of Rights), which 

makes provision for limited socio economic rights. The Constitution also makes 

provision for the establishment of state institutions supporting constitutional 

democracy. The inclusion of section 27 of the Constitution has granted every South 

African the right to have access to sufficient water56 and has resulted in the rare 

opportunity for South Africa to reform its water laws completely. This is embodied in 

the enactment of the Water Services Act57 and the National Water Act,58 which 

have been briefly discussed above. 

These are essential legislative measures taken by South Africa to give effect to 

water rights. These legal tools are a milestone achievement for the young 

democracy; however, they have been scrutinised by a number of scholars who 

engage on the effectiveness of the legislation in realising the right to access to 

water. Pejan argues that although water legislation refers to human rights 

principles, it does not expressly incorporate them into its provisions.59 This is most 

apparent in the way which the NWA views violations of water right.60 The Act views 

violation as non-compliance through actions such as polluting water sources or not 

registering with Catchment Management Areas.61 The approach taken by the Act 

is good at ensuring that water sources are protected from pollution; however, it 

does not address the violations of the government’s obligations to respect, protect 

and fulfil the right to water.62  

It is also argued that the legislation fails to include adequate remedies for 

individuals to enforce their right to water.63 This raises challenges to the justiciability 

of the right to water as people, particularly the less privileged are still less 

                                                           
55 Constitution of the Republic of South Africa, 1996. 
56 Section 27 (1) (b) of the Constitution, 1996. 
57 Water Services Act 108 of 1997. 
58 National Water Act 36 of 1998. 
59 Supra note 13 at 1207. 
60 Ibid. 
61 Ibid. 
62 The General Comment reaffirms the fundamental importance of the human right to water by stating that the 

human right to water is indispensable for leading a life in human dignity. It is a prerequisite for the realization of other 
human rights. 
63 Supra note 13 at 1208. 

http://etd.uwc.ac.za/
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empowered to fully enjoy water rights. Taking into account the high inequality in 

South Africa, it is difficult for everyone to access courts and have their rights 

enforced. In order to have full access to courts as envisioned by the Constitution, a 

certain level of literacy, education and resources are required.64 As a result, many 

individuals whose rights could be violated may not be able to pursue their claims. 

Similar arguments have been made by scholars such as Bond and Dugard,65 who 

criticized the judgement in the aforementioned Mazibuko case.66 They argue that 

the South African Constitutional Court has failed to advance a pro-poor 

practice.67 Bond and Dugard also argue that the South African courts have failed 

to act as an institutional voice for the poor. Njuh Fuo further argues that the 

Constitution has not provided content as to what qualifies as sufficient quantity or 

quality of water.68 This is highlighted in Mazibuko case,69 where the Court argued 

that courts are ill-placed to make these assessments. The Courts and legislation are 

criticised for not appropriately paving a specific role for themselves as institutional 

voices for the poor.70 It is argued that violations of the right to water may therefore 

not be easily adjudicated unless other mechanisms are developed for this 

purpose.71  

 

1.4.3.   The role of Sustainability in giving effect to Section 27 

The protection and restoration of water resources is a serious challenge. It is 

therefore essential to examine the role of sustainability when dealing with the right 

to access to sufficient water. Scholars such as Seetal and Quibell argue that it is 

increasingly accepted that sustainable development requires improving access to 

                                                           
64 Ibid. 
65 Bond. P., and Dugard. J., ‘Water, Human Rights and Social Conflict: South African Experiences’, 2008(1) Law, Social 

Justice & Global Development Journal (LGD). Available at: 
http://www.go.warwick.ac.uk/elj/lgd/2008_1/bond_dugard.  
66 Supra note 17. 
67 Supra note 65.  
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water resources, particularly to the marginalised poor.72 Inadequate access to 

water traps people in a cycle of poverty, poor health, and pollution that they find 

difficult to escape without active intervention.73 

The importance of the role played by sustainability is highlighted in Loucks’ 

definition of sustainability in the context of water resource management. He 

defines sustainability as ”water resource systems that are managed to satisfy the 

changing demands put on them, now and on into the future, without system 

degradation.”74 Water is at the very core of sustainable development, critical to 

the survival of people and the planet.75  

Bhaduri argues that the decision to incorporate a dedicated water goal (SDG 6) 

among the 17 SDGs is a clear recognition that water is not only part of many other 

SDGs, but in many aspects their precondition.76 He argues that there is a well-

perceived need to institutionalise an intergovernmental framework which 

accounts for this importance and cross-cutting features of water and the solution 

of water related problems. In his argument, he states that many water related 

problems arise from inadequate and dysfunctional governance settings, 

irrespective of whether the physical scarcity is prevalent or not.77 A lack of 

institutional capacity is the central factor to explain poor performance of water 

governance in many countries. An effective implementation of the SDGs therefore 

requires adaptive and effective governance that will align the SDGs with water 

legislation in order to conserve water resources and protect water rights. 
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CHAPTER TWO 

2. International Perspective  

2.1. Introduction 

The human right to water was recognised as a human right by the United Nations 

(UN) General Assembly on 28 July 2010. The right entitles everyone to sufficient, 

safe, acceptable, physically accessible, and affordable water for personal and 

domestic use.78 There is a broad range of international human rights treaties that 

provide for the access to water. It is essential to understand these because the 

South African Constitution reflects human rights principles that are embedded in 

international law, and these principles permeate all subsequent water policies and 

legislation.79 It is therefore imperative that the analysis of the right to water under 

the South African Constitution is referenced against an understanding of the 

developments in international law that have led to a conceptualisation of water 

as a human right as this has immediate bearing on the concept of a ‘right to 

water’ as framed by South African legislation. This chapter will evaluate these 

international perspectives of the human right to water and the legal foundations 

of the right. The potential legal foundations will be considered in detail, particularly 

the significance of General Comment No. 15 of the Committee on Economic, 

Social and Cultural Rights (CESCR)80 on the right to water, given that the issuance 

of the General Comment has been a milestone in the emergence of the human 

right to water. 

 

2.2. The origin and development of water rights 

The right to water of sufficient quality and quantity has been acknowledged as a 

human right globally, and South Africa has embedded this right in the constitution. 

Thielbörger argues that for the term ’human right to water’ to be effectively 

recognised, it should need to meet certain criteria.81 It would need to be 
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comprehensive, legally binding and self-standing.82 The right must be 

comprehensive and applicable to all human beings, not only to particular groups 

or individuals, and must be accepted as binding by states.  

To assess the effectiveness of the right to water, this study examines international 

conventions and treaties that provide for the human right to water. International 

human rights instruments play a huge role in influencing court decisions in South 

Africa. The South African Constitution requires South African courts to take into 

account relevant international law in interpreting the Bill of Rights.83 Section 233 of 

the Constitution further mandates that every court must prefer a reasonable 

interpretation of South African legislation that is consistent with international law 

norms to one that is not.84 It is therefore imperative to analyse the international 

human rights instruments that may influence the efforts to realise water rights in 

South Africa and to discuss how these instruments may be applied in the South 

African context to address water challenges and contribute to the realisation of 

the right of access to water provided in Section 27 of the South African 

constitution.  

There are various international treaties and soft law instruments that recognise the 

right to water and encourage party States to give effect to this right. It is essential 

to analyse the relationship between treaties and soft law in order to have an 

understanding of the role played by these tools in giving effect to water rights. The 

relationship between treaties and soft law is less often explored, but it is not less 

important, and has great practical relevance to the work of international 

organisations.85 The difference between soft law and treaties lies in that soft law is 

not binding and treaties are hard law which is always binding.86 However, an 

agreement involving states may be binding even if it is not a treaty, which means 

that the distinction between hard and soft agreements is not simply synonymous 

with the distinction between treaties and non-treaties.87 Moreover, in instances 
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where soft law begins to interact with binding treaties, its non-binding character 

may be lost or altered.88 On the other hand, treaties may be either hard or soft, or 

both.89 The distinction between a treaty and soft law is clearly not a clear cut, as 

these two interact in several different senses as highlighted above. It is therefore 

imperative to understand the stance taken by international water tools to 

understand their authoritative power of enforcing their principles and commands. 

This realisation of the right to water in international instruments dates back to the 

1970s. In 1972 the United Nations Conference on the Human Environment, held in 

Stockholm, identified water as one of the natural resources that needed to be 

safeguarded.90 This was stated in Principle 2 of the Stockholm Declaration on 

Human Environment, which states that “the natural resources of the earth 

including the air, water, land, flora and fauna must be safeguarded for the benefit 

of the present and future generations through careful planning or management, 

as appropriate”.91 Since the Stockholm Declaration was adopted in 1972, a wide 

consensus of the world community has undertaken the arduous chore of drafting, 

adopting, ratifying and implementing a plethora of hard and soft law instruments, 

and policy documents at the national, regional and international levels.92 These 

sources of international law express many of the aspirations contained within and 

inspired by both the declarations. 

Prior to the 1972 United Nations Conference on the Human Environment, there 

were basic human rights instruments which did not mention the human right to 

water, but contributed to the foundation of human rights. These were the 1948 

Universal Declaration of Human Rights (UDHR),93 and two human rights treaties, the 

International Covenant on Civil and Political Rights (ICCPR),94 and the International 

Covenant on Economic, Social and Cultural Rights (ICESCR).95 The latter will be 
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discussed further in this study as it led to the inception of General Comment 15, 

which explicitly provides for the right to water. The abovementioned human rights 

instruments do not expressly define water as a human right, but access to drinking 

water is described by the United Nations as human right.96 The human right to 

water has been read into such instruments due to its character as an essential 

ingredient for the existence of human life.97 

From abovementioned human rights instruments, the Universal Declaration of 

Human Rights is termed as a soft law mainly because it was passed by the UN 

General Assembly as a declaration but has not provided for the stakeholders to be 

legally bound to abide by the articles or to enforce them.98 The preamble of the 

declaration says that the UDHR is a “common standard of achievement for all 

people and all nations” and the nations must strive to achieve this standard. 

Although a soft law, the Universal Declaration of Human Rights served as the 

foundation for two binding UN human rights covenants, the ICCRP and the ICESCR 

both mentioned above. The ICCPR and the ICESCR are two legally binding 

documents that have been signed and ratified by many countries. These two 

covenants enforce most of the human rights given in the UDHR, but did not focus 

on water rights. However these instruments did play a role in leading to the 

realisation of water rights as the ICESCR led to the inception of the Committee on 

Economic, Social and Cultural Rights (CESCR), which addressed the issue of the 

human right to water. 

The prioritisation of legal protection of water resources on the international 

platform was also noted five years after the 1972 United Nations Conference on 

the Human Environment, in 1977 when the United Nations held the Mar del Plata 

Water Conference in Argentina.99 The Conference was devoted exclusively to 

discussing the emerging water resources problems.100 The discussions which led to 
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the designing of the Mar del Plata Action Plan included a number of 

recommendations and resolutions dealing with various issues including assessment 

of water resources, water use and efficiency, environment, health and pollution 

control, as well as policy and planning. Salman101 argues that the debate on the 

right to water can be traced to this conference. Resolution II on ’Community 

Water Supply’ declared for the first time that “all people, whatever their stage of 

development and their social and economic conditions, have the right to have 

access to drinking water in quantities and of a quality equal to their basic 

needs.”102 To meet this statement, the Resolution called for full international 

cooperation, entailing the mobilisation of physical, economic, and human 

resources, so that water is attainable and is justly and equitably distributed among 

the people within the respective countries.103 

This Resolution unquestionably represented a milestone towards the realisation that 

all people have the right to have access to drinking water in quantities and quality 

equal to their basic needs.104 As such, the Mar del Plata Water Conference can be 

considered the starting point for the debate on the right to water, and it has 

indeed provided the basis for the present-day discussions surrounding issues of the 

human right to water.105 

Other international declarations and resolutions that considered the right to water 

include the Convention on the Elimination of Discrimination against women 

(CEDAW), which in Article 14 (2)(h), obliges State parties to ensure the right to 

enjoy adequate living conditions, particularly in relation to water supply.106 Other 

international human rights treaties include the Convention on the Rights of the 

Child (CRC), which commits state parties to implement children’s rights to health 

by taking appropriate measures to combat diseases and malnutrition through, 

including among other things, the provision of clean drinking water.107 All these 
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conventions are hard law which is legally binding on the member parties and 

hence hold states accountable for realising water rights. 

In addition to the aforementioned international instruments, the African region has 

regional treaties that make reference to human rights and the right to water. These 

include the African Charter on Human Rights and Welfare of the Child,108 and the 

Protocol to the African Charter on Human and People’s Rights on the Rights of 

Women in Africa.109 These regional treaties provide for the right to water and both 

require states parties to ensure the entitlement of the rights provided. Article 3 of 

the African Charter on Human and Welfare of the Child provides that every child 

shall be entitled to the enjoyment of the rights and freedoms recognised and 

guaranteed in the Charter. These include the right to health and health services 

provided in Article 14 of the Charter, which provides that every child shall have the 

right to enjoy the best attainable state of health, and that state parties to the 

Charter shall take measures to ensure the provision of safe drinking water.110 This 

holds State parties accountable for ensuring that every child is guaranteed access 

to safe drinking water.111  

The Protocol to the African Charter on Human and People’s Rights on the Rights of 

Women in Africa also provides for the right to access to clean drinking water in 

Article 15 which provides that State parties shall ensure that women have the right 

to nutritious and adequate food.112 To that end, State parties shall take 

appropriate measures to provide women with access to clean drinking water.113 

These treaties explicitly provide for the right to access to water and are binding to 

states parties. However, these treaties are limited in categories of persons which 

they provide with the right. They do not equally apply to all human beings. They 

protect the rights of women, children or a specific group of people, and exclude 

other groups that are not considered to be vulnerable. Thielbörger therefore 
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argues that none of these treaties, by themselves can be regarded as sufficient 

recognition of a human right to water because of their exclusive nature. He argues 

that a right to water by definition has to be applicable to all humans.114 

The provision of the right to access to water to all people regardless of their 

socioeconomic conditions is emphasised in the 1992 UN Conference on 

Environment and Development, which highlighted in Agenda 21 that all people 

have the right to have access to drinking water, regardless of their social and 

economic conditions.115 Two years later, the programme of Action of the 

International Conference on Population and Development in Cairo stated that 

human beings have the right to an adequate standard of living, including 

adequate water and sanitation.116 The United Nations General Assembly (UNGA) 

also emphasised the right to food and clean water as a fundamental right in 

resolution 54/175.117 

In 2010 the United Nations General Assembly released resolution 64/292, which is 

entirely dedicated to ”the human right to water and sanitation”. It also explicitly 

recognises the right to safe and clean drinking water and sanitation as a human 

right.118 All these declarations have recognised the right to water in an explicit way 

by singling it out and identifying it as a “self-standing” entitlement. They have also 

assumed the right to be a right for all human beings, regardless of gender, race or 

socio economic status, making it a comprehensive right.119 Nonetheless, these 

rights are not directly legally binding, they do not have the status of international 

hard law, and based on this, Thielbörger argues that they are unsuitable to be the 

sole legal source for a right to water.120 This entails that they do not provide a legal 

recognition of the human right to water that would be legally binding for states. 
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Selman further argues that the resolutions emanating from the various water 

conferences and forums have been vacillating between treating access to water 

as a basic need and as a right, but have not attempted to define either term or 

distinguish them from one another.121  

The debate on the issue of the human right to water, and how to give effect to it, 

was arguably heightened in November 2002, with the Committee on Economic, 

Social and Cultural Rights (CESCR) declaration that “the human right to water 

entitles everyone to sufficient, safe, acceptable, physically accessible and 

affordable water for personal and domestic uses”.122 This was built upon the 

International Covenant on Economic, Social and Cultural Rights (ICESCR) of 1966, 

and entered into force in 1976.123 The ICESCR initially did not explicitly mention the 

human right to water, but played a huge role in the realisation of the right to 

water. Article 11 of the ICESCR holds that “the states parties to the covenant 

recognize the right of everyone to an adequate standard of living”.124 The human 

right to water was understood to be an integral part of officially recognised human 

rights, a necessary precondition for the realisation of the right to an adequate 

standard of living.125  

Likewise, the 1948 Universal Declaration of Human Rights (UDHR) implicitly 

recognised the aforementioned right in article 25, by stating that ”everyone has 

the right to a standard of living adequate for the health and wellbeing of 

themselves and of their family, including food, clothing, housing, as well as 

medical care and necessary social services”.126 Gleick argues that in the writing of 

the aforementioned texts of the UDHR, water, like air, was seen as so fundamental 

to preserving a right to life that the drafters of these conventions did not consider it 

necessary to spell it out.127 Like the legal instruments discussed above that 
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recognise the right to water, the ICESCR does not explicitly mention the human 

right to water, but plays a huge role in the realisation of the right. 

 

2.3. General Comment 15 

In 2002 the United Nations Committee on Economic, Social and Cultural Rights 

(CESCR) adopted General Comment No. 15 on the right to water. In formulating 

General Comment 15 the Committee acknowledged that it was essential to 

concentrate on the human rights aspects since all the problems of the world could 

not be solved under the rubric of water.128 The General Comment concerning 

water was contemplated for many years, and the UN Sub-Commission on Human 

Rights eventually identified an urgent need for increased attention and 

commitment by all decision makers to the right of everyone to drinking water 

supply and sanitation.129 The General Comment is by far the most relevant of all 

judicial or quasi-judicial recognitions of the right to water, and the one which 

elaborates the most on the normative contents of such a right.130  

The General Comment starts by declaring water a limited natural resources and at 

the same time a public good fundamental for health and life, indispensable for 

leading a life with human dignity. In paragraph 2, it explicitly states that “the 

human right to water entitles everyone to sufficient, safe, acceptable, physically 

accessible and affordable for personal and domestic uses.”131 State parties are 

obliged to respect, protect and fulfil the right to water.132 This demonstrates that 

the CESCR committee recognised the right to water as a fundamental human 

right. 

Given that the General Comment is the most relevant legal instrument providing 

for the right to water, it is essential to address the provisions of the General 

Comment in order to understand its implications. The General Comment outlines 

                                                           
128 Tully. S., A Human Right to Access Water: A Critique of General Comment No. 15, 23 Netherlands Quarterly of 

Human Rights, 23(1), (2005), 48. 
129 Supra note 127 at 49. 
130 Supra note 81 at 64. 
131 United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 15, para 2. 
132 Ibid, para 20. 

http://etd.uwc.ac.za/



30 
 

the normative content of the right to water. While acknowledging that different 

circumstances and conditions may influence the access to water, the CESCR 

committee claimed that everyone, on the basis of non-discrimination, has the right 

to sufficient, safe, accessible and affordable water of an acceptable quality.133 

Thus, water must be present in continuous sufficiency for personal and domestic 

use, in particular for the purpose of drinking, sanitation, washing of clothes, food 

preparation, and personal and household hygiene. According to Thielbörger, 

water quality refers to the fact that water must be free of microorganisms, 

chemical substances and radiological hazards so that water quality does not 

jeopardise people’s health.134  Water accessibility demands that water must be 

within physical reach.135 Water safety means that physical security is ensured in the 

process of accessing water from water sources. Water affordability entails that the 

costs of accessing water must be realisable for all, including vulnerable and 

marginalised groups.136 State parties are therefore called upon to respect, protect 

and fulfil the aforementioned aspects of the right to water. 

The General Comment obliges state parties to ensure non-discriminatory access to 

the minimum essential amount of water for personal and domestic use, 

accessibility in reachable distances, and equitable distribution of water within the 

limits of availability.137 To meet these obligations, the adoption of national water 

strategies and action plans, the creation of water access monitoring systems, 

measures to minimise water related diseases, and programmes to help the most 

vulnerable groups are requested.138 

The General Comment is clearly a milestone in the recognition of the right to 

water. It explicitly advocates for the right to water, with great elaboration on the 

normative content of the right. It establishes normative content and describes the 

contours of a self-standing right. It argues that the right should not belong to 

certain groups, but to all human beings. The General Comment is however 
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critiqued for only being an authoritative interpretation of the ICESCR and not 

being part of legally binding international hard law. Critics argue that General 

Comments are interpretations of an expert committee, and do not have the legal 

force to create new direct legal obligations for States.139 However, as seen in the 

Mazibuko case, the interpretations of the covenant are highly valuable and 

influential on court cases.  

In Mazibuko, the Johannesburg High Court based its ruling on General Comment 

No. 15. Tsoka J pointed out that the effect of concepts such as “availability” and 

“accessibility” in terms of the Comment, “is that the right to water must be 

accessible equally to the rich as well as to the poor and to the most vulnerable 

members of the population”.140 The Court held that the State is under an obligation 

to provide the necessary water services on a non-discriminatory basis.141 The High 

Court relied on General Comment No. 15, and held that the State was under an 

obligation to provide necessary water services on a non-discriminatory basis, 

concluding that the State should allocate 50 litres per person per day. In this 

finding, Tsoka J recognised that he was supporting the notion of a “minimum core 

obligation” in relation to water services, which he held to be not inconsistent with 

the Constitutional Court’s decisions in prior socio economic rights cases that will be 

discussed in this study such as the Grootboom case and the Treatment Action 

Campaign case.  

The respondents subsequently appealed the High Court’s decision to the Supreme 

Court of Appeal, which also referred to General Comment 15, reiterating that a 

right of access to sufficient water cannot be anything less than a right of access to 

the quantity of water that is required for dignified human existence.142 The Court 

ordered the City to provide households with an amount of 42 litres per person per 

day; an interim measure while the City reformulated and adopted a water  policy 

that was reasonable, based on the court’s interpretation of section 27 (1)(b) of the 
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Constitution.143 In taking this decision, the Court acknowledged that it would be 

irresponsible for a court to usurp the function of the City without knowing the cost 

implications of ordering the City to provide 42 litres per person per day to all its 

residents who cannot afford to pay for such water. Hence the Court only issued an 

interim water quantity while the City reviewed and reformulated its water policies.  

The applicants appealed against the SCA’s findings to the Constitutional Court, 

which found that the City’s free basic water policy was reasonable and that the 

State was under no constitutional obligation to provide any particular amount of 

water in terms of Section 27(1)(b) of the Constitution, but under an obligation to 

take reasonable legislative and other measures progressively to realise the 

achievement of the right of access to sufficient water, within its available 

resources.144 The ruling of the Constitutional Court departed from the “minimum 

core” approach in favour of the progressive realisation of the right of access to 

sufficient water. However, the Mazibuko ruling demonstrates the influential role of 

General Comment No. 15 on South African courts. Regardless of South African 

courts adopting the “progressive realisation” approach, General Comment 15 has 

a potential role in contributing to the realisation of the right of access to water in 

South Africa. This role is discussed further in Chapter 4, which analyses the role of 

the “progressive realisation” and the “minimum core approach”   concepts in 

giving effect to the realisation of the right of access to water, and highlighting the 

important role that General comment 15 has to play in the South African legal 

system, which has been strengthened by South Africa’s ratification of the CESCR.  

 

2.4. A Critique of General Comment 15 

General Comment 15 is clearly the most relevant international tool that recognises 

the right to water, explicitly defining the universal entitlement to sufficient, safe, 

acceptable, physically accessible and affordable water for personal and 
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domestic use.145 It is also relevant to South African water law as it has been 

referenced in the Mazibuko case, and because the South African government 

ratified the CESCR, which entered into force in April 2015.146 The relevance of the 

General Comment in South African law means that one needs to take cognisance 

of the critiques posed against it.  

The General Comment takes a firm minimum core approach, and has been met 

with criticism from those who oppose the minimum core approach and those who 

have pointed out shortfalls in General Comment 15. In the South African context, 

where the constitution provides for a progressive realisation of socio economic 

rights, the general critique against the General Comment is that it takes the 

minimum core approach. This approach entails that the right of access to water 

must be realised immediately. Such an approach may be seen as not 

accommodating for governments that do not have the capacity to immediately 

meet the minimum core requirements of the Committee. The South African 

Constitutional Court therefore held that the right of access to water provided in 

Section 27 does not require the State upon demand to provide every person with 

sufficient water at one go, but rather required the State to take reasonable 

legislative and other measures progressively to realise the achievement of the right 

of access to sufficient water, within available resources.147 The Court highlighted 

that the purpose of entrenching socio-economic rights in the constitution was to 

ensure that the State continues to take reasonable legislative and other measures 

progressively to achieve the realisation of the rights to the basic necessities of 

life,148 as it could not have been expected that the State could immediately 

provide for the millions of South Africans who did not have access.149 

The General Comment’s “minimum core” approach is the mainly criticised 

element as seen in South Africa where the court refused to take this approach in 

implementing Section 27 of the Constitution. In addition to this general critique, 
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scholars have criticised the General Comment for its lack of indication of how 

minimum water must be measured, and for only focusing on governments whilst 

ignoring the responsibility of individuals and the private sector to minimise water 

wastage and pollution. Tully highlights that the General Comment provides little 

indication of how a clean, reliable, sufficient or minimum water supply is 

measured.150 The Committee defers to guidelines developed by the World Health 

Organisation (WHO) intended for adoption as national standards. General 

Comment 15 only defines ‘safe’ as free from microorganisms, chemical substances 

or radiological hazards and adequacy.151 Given this reference to the WHO, there 

are concerns that there are differing opinions on the question of the quantity of 

water required to satisfy basic human needs.  

The WHO recommends at least twenty litres accessible from a source located 

within one kilometre of where the users are settled.152 This estimation was later 

increased to forty litres located within two hundred metres of each household.153 It 

has also been suggested that fifty litres will provide sufficient water for drinking as 

well as meet the requirements of human hygiene including bathing, basic 

sanitation and food preparation.154 By lacking indication of how minimum water 

must be measured, the committee’s recommendation lacks firm guidance, and it 

opens room for States to impose different inconsistent interpretations of what they 

deem a sufficient measurement of adequate water as seen in the Mazibuko155 

case where both the High Court and Supreme Court of appeal suggested 

different measurements of water to be considered as adequate.  

Critics also argue that General Comment 15 ignores the responsibility put upon 

individuals and the private sector to minimise the wastage and degradation of 

water resources.156 The principal consumers of General Comment 15 are 

governments. It is argued that by imposing human rights responsibilities upon 
                                                           
150 Tully. S., A Human Right to Access Water: A Critique of General Comment No. 15, 23 Netherlands Quarterly of 
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governments the Committee prefers mechanisms of governance and not markets 

for ensuring universal water access.157 This approach by the General Comment 

does not effectively address water challenges in countries that have endorsed 

neoliberal policies such as South Africa. South Africa has neoliberal policies that 

focus on economic growth as the overriding focus for achieving sustainable 

development.158 For the General Comment to effectively address sustainable 

development, it needs to take an approach that takes into account all the 

spheres that influence that realisation of water rights, including all sectors and 

private individuals that utilise water resources.  

General Comment 15 has clearly played a pivotal role in recognising the right to 

water but it has also been met with a fair amount of criticism as highlighted above. 

The general critique has been on its minimum core approach which has been 

explicitly challenged by the South African Constitution. However, the ratification of 

the CESCR by the South African government means that South Africa is now 

bound by the General Comment, which may be consequential as the South 

African Constitutional Court rejected the minimum core approach in favour of the 

progressive realisation of socio economic rights. The consequences of ratifying the 

CESCR by the South African government will be further discussed in Chapter 4 

which analyses the interpretation of both the ‘minimum core’ approach and the 

‘progressive realisation’ approach towards the realisation of socio-economic 

rights, and how these two contrasting concepts may both contribute to the 

realisation of the right of access to water in South Africa. 

 

2.5. Conclusion 

The South African Constitution reflects human rights principles that are embedded 

in international law, and these principles permeate all subsequent water policies 

and legislation.159 This chapter has analysed the right to water under the South 

African Constitution with reference to the developments in international law that 
                                                           
157 Ibid. 
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have led to a conceptualisation of water as a human right in South Africa. Of all 

the international human rights tools discussed in this chapter, General Comment 15 

is by far the most relevant of all judicial or quasi-judicial recognitions of the right to 

water, and the one which elaborates the most on the normative contents of such 

a right.160 The General Comment is clearly a milestone in the recognition of the 

right to water. It explicitly advocates for the right to water, with great elaboration 

on the normative content of the right. It establishes normative content and 

describes the contours of a self-standing right arguing that the right should not 

belong to certain groups, but to all human beings. It has, however, been critiqued 

for its minimum core approach, (which is discussed in detail in chapter 4) for only 

being an authoritative interpretation of the ICESCR and not being part of legally 

binding international hard law, as well as its narrow approach that only focuses on 

governments. However, regardless of the criticism, the interpretations of the 

covenant are highly valuable and influential on cases, as seen in the South African 

cases that are discussed in chapter 3 of the study. 
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  CHAPTER 3 

3. The Constitution 

3.1. Introduction 

The increasing level of water stress in South Africa has seen an evolution of water 

laws and consequent change in the nature and structure of water rights, which is 

intrinsically related to the increasing demand for water and political scenes that 

have unfolded in the country.161 The need to regulate and control the supply and 

demand of water by policy measures is necessitated by the need to supply water 

resources on sustainable basis to all water users.162 

The objective of granting water rights is fundamentally related to improving water 

management and using scarce water resources on a sustainable basis. This section 

looks at the South African constitution, which is the supreme law of the country, 

and analyses the role it plays in protecting water rights.  

   

3.2. Historic Context of Water Rights in South Africa 

 

The development of a water policy and legislation in South Africa should be 

understood within the context of the country’s historic transition from pre-colonial 

era to the democratic period. The country changed hands from the Dutch to the 

British and then to the Afrikaners, and very recently to a democratic Government 

of National Unity representing all ethnic groups in the country. Water rights 

regulation has also changed throughout this transition.  

Prior to colonisation of South Africa, water rights in the precolonial society were 

governed by African customary law.163 During that period, water rights were just 

common knowledge, not contested among people, and only came up when 

communities felt that there was an unfair allocation of water resources. Water was 
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a free resource until the introduction of colonialism which introduced laws that 

provided water rights to colonialists, the Dutch, British and Afrikaners.164   

The immigration of European settlers introduced a paradigm shift in water rights in 

South Africa. The introduction of colonial water rights policies left the Africans 

excluded. Various legislations aimed at dispossessing black Africans, preventing 

their access to land and water.165 The arrival of the Dutch in 1652 invoked the 

application of Roman-Dutch Law in South Africa.166 The Roman water law was the 

primary water governing system. It recognised three classes of water rights, private, 

common, and public.167 The private water is owned by individuals, the common 

water was for use by everyone, giving everyone the right to use without limit and 

permissions; and the public water was owned by the state and subject to state 

control.168 However, these laws also excluded the Africans and suppressed their 

rights by giving them limited access to land and water through policies such as the 

Group Areas Act of 1950. 

When the democratically elected government first came into power in 1994, it was 

estimated that between twelve and fourteen million people had no access to safe 

water.169 As a result of the legacy of apartheid, the people that are deprived of 

access to adequate water are mostly the formerly oppressed by the appalling 

apartheid policies and urban planning.170 The post-apartheid government sought 

to address the social inequities and environmental concerns that were a legacy of 

apartheid. These concerns were of paramount importance in the South African 

Constitution as highlighted in Section 24 which provides that” 

“everyone has the right (a) to an environment that is not harmful to their 

health or wellbeing, and (b) to have the environment protected for the 

benefit of present and future generations, through reasonable legislative 

                                                           
164 Supra note 161 at 695. 
165 Supra note 161 at 702. 
166 Ibid. 
167 Ibid. 
168 Supra note 161 at 695. 
169 White Paper on a National Water Policy for South Africa, Pretoria, April 1997. Available at 

www.dwa.gov.za/Documents/Policies/nwpwp.pdf. (Accessed on 15 October 2017). 
170 Humby. T., The Human Right to Water in South Africa and the Mazibuko Decision. Le Cahiers de droit, vol 51, 

(2010), 526. 

http://etd.uwc.ac.za/

http://www.dwa.gov.za/Documents/Policies/nwpwp.pdf


39 
 

and other measures that prevent pollution and ecological degradation; 

promote conservation; secure ecologically sustainable development 

and use of natural resources while promoting justifiable economic and 

social development.”171  

The social inequities in relation to water are addressed by Section 27 which 

provides for the right to water, and states that the state must take reasonable 

legislative and other measures, within its available resources, to achieve the 

progressive realisation of these rights.172 These two fundamental rights form the 

backbone of South African water law, and will be discussed further in this study. 

The interpretation of the human right to water in South Africa must therefore be 

understood within the historical context, and the context of water challenges 

faced in the country and the socio-economic constraints. The following sections 

will discuss the right of access to water as provided by the constitution and the role 

that has been played by the courts in giving effect to this right. 

 

3.3. Section 27 

The South African Constitution is premised on upholding the rule of law. It seeks to 

redress the errors of the past through the Bill of Rights. It proclaims in Section 27 

(1)(b) that everyone has “the right to have access to sufficient food and water”, 

and that “the State must take reasonable legislative and other measures, within its 

available resources, to achieve the progressive realisation of these rights.” The right 

to water is one of the various socio economic rights provided in the Constitution 

such as the right to housing, health care, food and social security.173 This 

demonstrates the constitution’s commitment to socio economic rights. The full 

realisation of this right in South Africa requires considerations regarding sufficiency, 

physical accessibility, safe and quality, as well as dignity of water services. These 

dimensions have been referred to in international human rights instruments such as 
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General Comment 15 of the Committee on Economic, Social and Cultural Rights in 

determining the normative content of the right to water.174 

Section 27 of the Constitution provides for a right to have access to water. In 

analysis of this provision, the ‘access to’ qualification means that the State owes a 

duty only to people without the means to ensure access to water.175 The 

assumption is that those who have means already have access to water, since 

they can afford it, and thus cannot claim it from the State.176 Section 27 goes 

further to provide that the State must take reasonable legislative and other 

measures, within its available resources to achieve the progressive realisation of 

each of these rights. The reasonableness provides the specification against which 

the measures must be tested.177 The ‘measures’ will include local, provincial or 

national government legislation as well administrative measures.178   

 

The right to water as stipulated in the constitution is a substantiated right in that it 

guarantees sufficient access to the right in the Constitution. This right is given 

legislative effect by the Water Services Act.179 Section 3(1) of the Water Services 

Act provides everyone with the right to have access to a basic water supply, 

which is defined as “the prescribed minimum of water supply services needed for 

reliable supply of a sufficient quantity and quality of water both to formal and 

informal households, to support life and personal hygiene”.180 However, this 

definition does not state the specific content of the right to basic water supply. This 

content is developed in the Regulations Relating to Compulsory National 

Standards and Measures to Conserve Water.181 According to Regulation 3 of the 

aforementioned Water Regulations, the minimum standard for basic water supply 

is: 
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a) The provision of appropriate education with respect to effective water use 

and; 

b) A minimum quantity of portable water of 25 litre per person per day or 6 

kilolitres per household per month: 

a. At minimum flow rate of not less than 10 litres per minute; 

b. Within 200 metres of a household and;  

c. With effectiveness such that no consumer is without a supply for more 

than 7 full days in any year.182 

The 25 litres of water per person per day guaranteed by Regulation 3(b) of the 

Water Regulations as the quantity of basic water supply is consistent with the 

WHO’s  requirement of minimum amount of water needed to support life in the 

short term per person per day.183 However, this provision must be understood as 

forming the basic guideline and not necessarily the sufficient quantity of water 

required for purposes of the right to water as entrenched in international and local 

human rights instruments.184 As seen in Mazibuko, the High Court and Supreme 

Court of Appeal judgements confirm that the sufficient amount of water for 

purposes of section 27(1)(b) should vary between 42 litres and 50 litres of water per 

person per day. The government’s Strategic Framework for Water service 

acknowledges that 25 litres of water per day is a bare minimum, insufficient for 

domestic use.  The provision is a minimum recommendation. Motsoeneng argues 

that sufficiency means that water and the sanitation services provided to people 

must be able to meet their minimum sanitary and water consumption needs to 

ensure an acceptable standard of living.185 The Strategic Framework for Water 

service also expresses the government’s commitment to continuously and 

progressively revise the quantity and basic water supply. 

The Constitutional Court judgement resists providing explicit guidance as to the 

meaning of ‘sufficient’ water unlike previous courts. The Constitutional Court 
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emphasized the progressive realisation of socio-economic rights to ensure that the 

State continues to take reasonable legislative and other measures progressively to 

achieve the realisation of the rights to the basic necessities of life.186 The approach 

by the Constitutional Court implies that the entitlement provided in Section 27 is an 

entitlement to hold the State accountable to progressively take measures to 

ensure that everyone enjoys the basic necessities of life. Section 27 also states that 

the right must be accessible, which entails that in addition to being sufficient 

access to water and sanitation must also be physically and economically 

accessible and take into account the cultural needs of people and their physical 

vulnerabilities.187 Water must be accessible to households in the physical and 

economic sense.188 Access and use of water services provided must not hinder the 

health or physical safety of the people using the water, and any provisions created 

in the realization of the right must not exclude anyone on the basis of costs, 

disability, or gender.189 

In determining the components of the right to be progressively realised by the 

state, guidance may be taken from the General Comment No. 15 which states 

that the right to water has two main components, of which the first is that the 

quantity and quality of water should be sufficient and adequate for domestic 

purposes, the right to health, human dignity and life.190 Most importantly, the 

manner adopted for realising the right must ensure intergenerational 

sustainability.191 The Comment clearly emphasises that the approach taken 

towards realising the right to access to water must ensure sustainability for the 

present and future generations. The second component requires that water must 

be physically and economically accessible to all, without any discrimination, on a 

continuous basis.192 For this to be achieved, information relating to the right to 

water should be equally accessible to all so as to ensure that people can utilise the 
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information in addressing water issues;193 and to ensure sustainability for the present 

and future generations, the right provided by section 27 of the Constitution must 

be realised in a way that integrates sustainable practices with the existing water 

policies and laws. This would give effect to the sustainable development principle 

provided by Section 24(b) of the Constitution, discussed in the following section, 

which aims to prevent the degradation of the environment including water 

resources, and to promote a sustainable use of natural resources.  

 

3.4. Section 24 

The analysis of Section 24 of the Constitution is paramount for this study as the 

study addresses the issue of water rights and water sustainability. South Africa’s 

definition of sustainable development is influenced by the globally accepted 

definition provided by the Brundtland Commission, which is entrenched in the 

Constitution under Section 24. Section 24(b)(ii) of the Constitution guarantees 

everyone the right to having the environment protected for the benefit of present 

and future generations, through reasonable legislative and other measures that 

secure ecologically sustainable development and use of natural resources while 

promoting justifiable economy and social development.  

Whilst, the social inequities in relation to water are addressed by Section 27 

discussed above,194 Section 24 of the Constitution provides for an environmental 

right which deals with issues such as environmental degradation, socio-economic 

injustice and the lack of legal gateways for public participation in environmental 

policy making. Section 27 is directly linked to water whilst Section 24 is linked to 

water pollution. These two fundamental Sections of the constitution form the 

backbone of South African water law. 

The origin of Section 24 dates back to the interim constitution in 1993. It was initially 

introduced under the interim Constitution which was promulgated as an Act of the 

South African parliament in 1993 and replaced by the Constitution in 1996. The 

interim Constitution contained a Bill of Rights which provided an environmental 
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right in Section 29. This section provided that “every person shall have the right to 

an environment which is not detrimental to his or her health or wellbeing”.195 

Section 29 of the Interim Constitution was then replaced with Section 23,196 which 

was then redrafted to become the current Section 24. This section of the study 

discusses the interpretation of Section 24 and its role in contributing to sustainability 

of water resources. 

Section 24 is divided into two parts, (a) and (b), of which section 24(a) provides 

that ”everyone has the right to an environment that is not harmful to their health or 

wellbeing”. This subsection represents what can be described as a negative 

fundamental human right; whereas section 24(b)(iii) can be seen as a positive 

social fundamental right which allows for formal participation by the right holder.197 

This right also has an element of a directive principle of State policy directive. It 

holds the State accountable for developing the law through reasonable legislative 

and other measures to prevent pollution, promote conservation, and secure 

ecologically sustainable development, while promoting justifiable economic and 

social development.198 

Section 24(a) contains a negative obligation placed upon the State and all other 

entities and persons to desist from preventing or impairing the right to an 

environment that is not harmful to health or wellbeing. Section 24(b), on the other 

hand, implies a positive obligation on everyone by requiring that the environment 

be protected through legislative and other measures to prevent pollution and 

ecological degradation, and that the environment be ecologically sustainable. In 

the context of Section 24(b), ‘ecologically sustainable’ would mean development 

or use of resources which allows the ecosystem to cope, adapt, or reorganise 
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without sacrificing the provision of ecosystem service.199 From this definition, 

‘ecologically sustainable’ can be inferred to mean prevention of environmental 

degradation so as to minimise the perturbation or maximise the adaptation. In this 

sense, Section 24(b) requires that natural resources such as water must be used in 

an ecologically sustainable manner, which entails avoiding depleting the 

available water resources, and retaining adequate ecosystems to adapt to the 

level of water use and water demand. Section 24(b)(iii) requires that in addition to 

the positive duties imposed by (i) and (ii), the development and use of natural 

resources must be ecologically sustainable. The overall purpose of Section 24(b) is 

to protect the environment for the present and long term. The State must therefore 

take reasonable legislative and other measures to ensure the prevention of 

pollution and secure ecologically sustainable development, which entails 

sustaining water resources. 

Scholarly analysis of the meaning of Section 24 widely accepts that this provision 

imposes both negative and positive obligations on the state as mentioned 

above.200 These duties arise from an inclusive reading of Sections 24 and 7(2) of the 

Constitution. Section 7(2) of the Constitution determines that “the state must 

respect, protect, promote and fulfil the rights in the Bill of Rights”.201 With this said, 

the judicial interpretation of the state’s obligations contained in this right are 

crucial to guide the conduct of the legislature and the executive in relation to 

environmental governance. In this respect, judicial guidance has been limited due 

to the absence of cases dealing with the positive obligations contained in section 

24.202 However, this limitation does not prevent the legislative or executive 

branches of government from their duty to design and implement a regulatory 

framework that gives effect to the provision of Section 24. The State is obliged to 
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take reasonable legislative and other measures to ensure that the pollution and 

degradation of water resources is prevented. 

Regarding water sustainability and sustainable development, Section 24(b) clearly 

gives force to the principle of sustainable development by explicitly providing for 

the wellbeing of present and future generations. In addition, Section 24(b) 

provides that the right to have the environment protected for the benefit of 

present and future generations must be achieved through reasonable legislative 

and other measures. In the Mazibuko case, the views of the Court on the 

reasonable measures required for the effective content of other socio-economic 

rights in the Constitution are relevant for interpretation.203 As suggested in 

Mazibuko, the Court will have regard for the relief sought and the circumstances of 

the applicants in considering whether or not reasonable measures have been 

taken.204 Section 24 thus places a positive obligation on the State to make 

decisions that would ensure the protection of the environment, in this instance 

protecting water resources from degradation and pollution, and to execute this 

governance function in a manner that would ensure the sustainability of water 

resources.  

 

3.5. Interpretation Through Courts 

The courts play a huge role in upholding the Constitutional right to water. In South 

Africa, the Constitutional Court is the Supreme Court established by the 

constitution to address constitutional matters and matters concerning justice. The 

Court has a huge role to play as a transformative institution in the realisation of the 

right of access to water. The Constitutional Court has been praised for upholding 

human rights and setting a global example, but has also been met with criticism 

from those who accuse the Court of failing to advance equality of access for poor 

people. This section will discuss the role played by South African courts in the 

realisation of the right to access to water and addressing water challenges.  
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In an attempt to address water challenges and uphold the constitutional right to 

water, the first most effective approach is to use the law to enable equal access 

to water. South Africa is one of the few countries which provide a constitutional 

right to access to water. While the South African rights-based approach has been 

described as progressive and innovative, the way in which it could function to 

address water challenges in South Africa was previously unclear in the absence of 

judicial interpretation of the right. It was uncertain whether the right would be 

interpreted as an entitlement to a specified quantity of water, with a 

corresponding obligation on the State to immediately provide such quantity, or as 

an expectation that the State would progressively ensure access to sufficient 

water over time, with a corresponding obligation on the State to take measures to 

progressively realise the right.205 Therefore, the first call would be to clarify and 

challenge the constitutional right to water.  

This first step was taken by the Mazibuko case, which provided clarity on the 

interpretation of the right to water. The case raised two issues, the question of what 

constitutes access to sufficient water, and whether the State is under a 

constitutional duty to provide such a specified quantum.206 In addressing these 

issues, the Court’s ruling was met with divided views, some praising the Court for its 

ruling, and some accusing it as a less user-friendly approach, which entails an 

obligation of the state to respond to the basic social and economic needs of the 

people by adopting reasonable legislation.207 

Prior to discussing the different views of the role played by the Mazibuko case in 

providing clarity on the role of the courts in realising socio-economic rights, it is 

imperative to look at other socio-economic cases brought to the Court before 

Mazibuko, which influenced the outcome of Mazibuko and the approach of the 

Court in dealing with socio-economic issues. Examining relevant court cases that 

have dealt with socio-economic rights and Section 27 of the Constitution in 
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particular, would provide an understanding of the Court’s interpretation of the 

right to sufficient water. 

There are five important socio economic cases that have reached the 

Constitutional Court, where the Court has been called to assess whether 

governmental authorities had complied with their constitutional obligation to take 

reasonable legislative and other measures, within their available resources, to 

achieve the progressive realization of specific social and economic rights. These 

cases are Soobramony v. Minister of Health (Soobramony)208, the Government of 

the Republic of South Africa v. Grootboom (Grootboom),209 Minister of Health v. 

Treatment Action Campaign (TAC),210 Khosa v. Minister of Social Development 

(Khosa),211 and Mazibuko v. City of Johannesburg.212 In Soobramony the appellant 

was refused treatment on the basis that the hospital did not have sufficient 

resources to provide dialysis treatment to all patients; treatment was only offered 

to patients that were eligible for a kidney transplant. The appellant challenged this 

decision, relying on section 27 (3) of the Constitution which provides that no one 

may be refused emergency treatment.213 In Grootboom,214 a group of squatters 

were evicted from a piece of land in a village in the Western Cape Province. They 

challenged their eviction based on section 26 of the Constitution, which provided 

them with the right to adequate housing, and section 28 which provides for 

childcare rights.215  

The third case, TAC,216 concerned the policy of the South African government 

which responded to the HIV/AIDS pandemic, in particular with its programme 

concerning the transmission of HIV between mothers and their children at birth. 

The government was challenged for restrictions in its drug programme which was 

only available to limited research and training sites, and to a limited number of 

mothers with HIV. The applicants contended that these restrictions were 
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unreasonable when seen from the perspective of the South African Bill of Rights, in 

particular Sections 7(2),217 27218 and 28(1).219  

The fourth case, Khosa,220 involved a number of Mozambican citizens with 

permanent residence status in South Africa who were disqualified for social 

assistance under the Social Assistance Act of 1992 and the Welfare Laws 

Amendment Act because they were not South African citizens. The applicants 

contended that the exclusion of all non-citizens from the social assistance scheme 

was inconsistent with the obligations of the state under Section 27(1)(c) of the 

Constitution to provide social security to everyone. 

 The Mazibuko case is the final and most important case for this study.221  This case 

concerned shacks that caught fire in Phiri, Soweto. Residents attempted to 

extinguish the fire using the prepaid water meter supply that the Johannesburg 

Water company had recently installed to control the residents’ water supply. 

However the water pressure was insufficient to put out the fire and after a while the 

pre-paid meter water supply automatically disconnected due to insufficient water 

credit. Residents were then compelled to use ditch water scooped with buckets in 

desperate attempt to put out the fire. The residents only managed to put out the 

fire after the shack had burnt to the ground. It was only when the tenant 

occupying the shack returned from work when everyone discovered that the 

tenant’s two children had been sleeping in the shack and both died in the fire. This 

tragic incident highlights the water problems that result in indignity and inhumanity  

that people in less privileged areas such as Phiri have had to endure as a result of 

cost-recovery water meters, which have come at the expense of Phiri residents’ 

basic needs and their human rights guaranteed by the constitution. This case 

provided the South African Constitution to interpret the right to access to sufficient 
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water for the first time and to clarify the nature of the State’s obligations which flow 

from this human right.  

The Mazibuko case plays a significant role in this study. This section will discuss the 

three judgements provided by the High Court, Supreme Court of Appeal and the 

final Constitutional Court judgement, as well as the role played by this judgement 

in determining South African water rights. The Johannesburg High Court found that 

regulation 3(b) was in itself unconstitutional in that it established a minimum 

standard for the provision of water services; it found that the City of 

Johannesburg’s restriction of its free basic water allocation to 6 kilolitres per 

household per month was insufficient. It was held that the standard should instead 

be an allocation of 50 litres per person per day. In this finding, the judge supported 

the notion of a minimum core obligation. 

The respondents appealed the High Court’s decision to the Supreme Court of 

Appeal, and just like the High Court, the Supreme Court of Appeal read section 

27(1)(b) as a requirement for the Court to determine what constitutes sufficient 

water, and determine whether the State had taken reasonable measures to 

progressively realise what had been determined as sufficient. The Court referred to 

General Comment No. 15 and held that the right to access to sufficient water 

cannot imply anything less than the quantity of water that is required for dignified 

human existence. However, unlike the High Court’s recommendation of 50 litres 

per person per day, the Supreme Court of Appeal ruled that 42 litres per person 

per day should be the sufficient quantity. The Court ordered the City of 

Johannesburg to reformulate and adopt a water policy that was reasonable, 

based on the Court’s interpretation of Section 27(1)(b). 

The applicants applied against the Supreme Court of Appeal’s findings to the 

Constitutional Court, which is the highest court in constitutional matters. The 

Constitutional Court found that the installation of prepaid water meters in Phiri was 

lawful, and that the City’s free basic water policy was reasonable. In reaching this 

conclusion, the Court found that the State was under no constitutional obligation 

to provide any specific amount of water in terms of Section 27(1)(b) of the 

Constitution. The Court held that the right does not require the State upon demand 
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to provide every person with sufficient water at one go, but rather required the 

State to take reasonable legislative and other measures progressively to realise the 

achievement of the right of access to sufficient water, within available 

resources.222 

The Court clarified that it had rejected the ’minimum core’ argument in both the 

Grootboom and Treatment Action Campaign cases. The Court however pointed 

out that what applicants were asking for in Mazibuko went beyond the minimum 

core, as they were asking for the amount deemed necessary for a dignified life. 

The Court expressly rejected the argument that it should adopt a quantified 

standard determining the content of the right and not merely its minimum 

content.223 In substantiating its decision, the Court highlighted that at the time the 

Constitution was adopted; millions of South Africans did not have access to the 

basic necessities of life. It could have not been expected that the State could 

immediately provide those necessities. The Court stated that the purpose of 

entrenching the socio-economic rights in the South African Constitution was to 

ensure that the State continues to take reasonable legislative and other measures 

progressively to achieve the realisation of the rights to the basic necessities of 

life.224 This implies that the entitlement provided in Section 27 is an entitlement to 

hold the State accountable to progressively take measures to ensure that 

everyone enjoys the basic necessities of life. 

The aforementioned cases demonstrate that the socio economic rights 

entrenched in the Constitution enable or challenge the government to pursue 

substantive equality by enacting policies that enable previously disadvantaged 

groups to have their basic needs met. However, the Constitutional Court’s 

approach to the socio-economic cases discussed above has been met with 

scholarly criticism, particularly the Mazibuko case which was seen as a significant 

case in addressing water issues in South Africa. Critics of the judgement argue that 
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the Constitutional Court demonstrated a limited understanding of its role in 

enforcing social and economic rights.225 

Dugard highlights that the Constitutional Court was designed to promote a post-

apartheid vision founded on values of dignity, equality, non-racialism, and non-

sexism, the supremacy of the constitution and the rule of law.226 She argues that 

despite this clear pro-poor approach, the Constitutional Court has not yet 

appropriately forged a specific role for itself as an institutional voice for the poor.227 

The Court is accused of failing to utilise its direct access mechanism in the interests 

of poor people.228 The people in South Africa do not have easy access to the 

justice system; the difficulties of accessing justice are exacerbated by socio-

economic inequalities and the remoteness of law from most people’s lives.229 In 

absence of legal aid for constitutional matters, poor people are largely unable to 

take cases through the normal judicial process, which is both lengthy and costly.230 

The Constitutional Court’s exclusive approach is noticeable in its uptake of cases. 

The Court receives an average of 50 registered cases per year, and delivers an 

average of 23 judgements per year.231 This means that the Court only hands down 

a written judgement in roughly half the cases it registers and the remaining cases 

are decided by the judges privately in chambers.232 These figures indicate that the 

Court has a low caseload compared to constitutional courts elsewhere in the 

world, and hands down written judgements in a comparatively high proportion of 

the registered applications.233 To effectively redress the existing inequalities and 

realise socio-economic rights such as the right of access to water, the Court must 

actively utilise the direct access mechanism to the benefit of poor people and do 

all that it can to facilitate access by the poor. 
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The South African Constitution is designed to protect everyone’s rights; however, 

for such rights to be protected there is a need for legal representation. Legal 

representation lies at the core of access to justice and poor people are unlikely to 

be able to afford legal representation. To address this challenge, Section 35(3)(g) 

of the Constitution gives accused persons the right to a legal practitioner at state 

expense.234  However, in civil matters and non-criminal constitutional matters there 

is no general right to legal representation.235 This gap in the legal system leaves 

poor people at a vulnerable position with no access to legal representation. 

Given such challenges, it is argued that the South African Constitution has not 

been actively pro-poor in comparison to other countries, despite the existence of 

rules standing favourable to public interest litigation.236 Section 38 of the 

Constitution provides that anyone may approach a competent court, alleging 

that a right in the Bill of Rights has been infringed or threatened.237 Regardless of 

this provision, the South African experience has been to some extent opposite to 

that of comparable countries such as India.238 Although the Court’s direct access 

rules are premised on an inclusive public interest ideal, in practice the Court has 

interpreted these rules in a very restrictive manner. In comparison to India, the 

number of cases involving poor people decided by the South African 

Constitutional Court, and taking into account the vast difference in the size of 

population between the two countries, the South African Constitutional Court is 

arguably a less accessible institution than the Indian Supreme Court.239 The Indian 

Supreme Court is able to treat each letter or petition addressed to it as a court 

order initiating legal proceedings, allowing direct access to many poor litigants 

each year.240 On the other hand, the South African Constitutional Court refuses 

many applications for direct access by stating that applicants for direct access 

should show that they have exhausted all other remedies of procedures,241 and 
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that the applicant must have reasonable prospects of success based on the 

substantive merits of his or her case.242 

A study examining how people are treated when they directly apply for assistance 

from the Constitutional Court found that applications presented to the Court’s 

registry office by unrepresented applicants, consisting mostly of poor people who 

cannot afford legal fees for representation, are usually turned away with the 

advice to seek legal support elsewhere.243 They are usually advised to take their 

complaint to the South African Human Rights Commission or to the Legal Aid 

Board.244 The lack of success rate from the limited cases brought to the Court by 

institutions such as the South African Human Rights Commission provides evidence 

that the alternative avenues for redress recommended by the Court do not prove 

very useful.245 Given this trend, it is of concern that the Constitutional Court does 

not monitor the outcomes of cases turned away due to lack of legal 

representation.   

The Constitutional Court’s approach to granting access is seen as conservative; 

critics argue that the Court increasingly risks becoming an elite institution that is 

failing poor people with regard to access, and favouring socio-economically 

empowered individuals and groups.246 This is seen in the abovementioned socio 

economic cases where non-government organisations had to intervene to 

represent the poor people that could not afford legal representation. In defence 

of the approach taken by the Constitutional Court, it is argued that allowing 

widespread access to courts would lead to courts getting flooded with applicants 

and that the quality of the legal procedures will be reduced.247 Dugard counters 

this argument by stating that the Constitutional Court is currently not under threat 

of receiving excessive applications and that it may have the capacity to hand 

                                                           
242 Dormehl v Minister of Justice 2000 (2) SA 825 (CC) para 5; MEC for Development Planning and Local Government in 

Gauteng v Democratic Party 1998 (4) SA 1157 (CC) para 32. 
243 Dugard. J., Court of first instance? Towards a prop-poor jurisdiction for the South African Constitutional Court. 

South African Journal on Human Rights. University of the Witwatersrand . (2006), 274. 
244 Dugard. J., Court of first instance? Towards a prop-poor jurisdiction for the South African Constitutional Court. 

South African Journal on Human Rights. University of the Witwatersrand . (2006), 274. 
245 Dugard. J., Court of first instance? Towards a prop-poor jurisdiction for the South African Constitutional Court. 

South African Journal on Human Rights. University of the Witwatersrand . (2006), 274. 
246 Dugard. J., Court of first instance? Towards a prop-poor jurisdiction for the South African Constitutional Court. 

South African Journal on Human Rights. University of the Witwatersrand. (2006), 275. 
247 Supra note 233 at 277. 

http://etd.uwc.ac.za/



55 
 

down decisions in more than the approximately 25 cases it currently does a 

year.248 She argues that the Constitutional Court judges can address this concern 

by not entertaining all applications themselves and instead introduce a system of 

screening and assigning legal assistants to filter spurious claims from meritorious 

ones, forwarding only genuine constitutional complaints to the judges.249 This may 

help address the Court’s concern of taking up too many cases. 

The Court has clearly played a huge role in promoting a post-apartheid vision 

founded on values of dignity, equality, and the supremacy of the constitution and 

the rule of law. However, there is still a need to implement a pro-poor approach by 

appropriately forging a specific role for itself as an institutional voice of the poor 

and ensuring that the poor have equal access to justice and to have their rights 

protected. 

In addition to the issue of accessibility for the poor, the Court has also been 

criticised for focusing on the meaning of the right to access and quantity of water 

sufficient for purposes of Section 27 (1)(b) of the Constitution, without giving much 

attention to the quality of water.250 The Constitution guarantees everyone the right 

to have access to sufficient water, but it does not provide content as to what 

qualifies as sufficient quantity or quality of water.251 The Court argued that courts 

are ill-placed to make these assessments for both institutional and democratic 

reasons.252 However, it does address the issue of quantity when arguing against 

using the minimum core approach, and neglected the issue of water quality, 

which is essential for sustainability. Water quality is essential for SDG 6, as one of its 

targets is to improve water quality by reducing pollution, eliminating dumping and 

minimizing release of hazardous chemicals and materials, halving the proportion of 

untreated wastewater and substantially increasing recycling, and implementation 

of safe reuse globally by 2030.253 These targets are non-binding, which means 

states are not legally obliged to meet the targets, but they provide guidance for 
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states to address issues such as water challenges. The South African government 

also played a key role in the negotiations and processes that led to the 

development of the 2030 Agenda for Sustainable Development, including its 17 

SDGs.254 It is therefore essential for the government to work towards aligning its 

policies with SDGs and for the Courts to realise and address the importance of 

water quality in the transition towards sustainability in an attempt to meet SDG 6 

targets.  

 

3.6. Conclusion  

The Constitution has a huge role to play in addressing water challenges. Its 

Sections 24 and 27 discussed above, provide for the provision and sustainability of 

water resources in South Africa. Given that the degradation and mismanagement 

of water resources mostly affects the poor and the marginalised, the constitution 

seeks to protect people’s water rights by providing for the right to an environment 

not harmful to health and wellbeing, for the present and future generation, as well 

as the right to sufficient water.  

Section 27 plays an essential role in law by providing for the right of access to 

sufficient water. The provision and role of this section has been previously unclear 

and ambiguous, however the Mazibuko case provides clarity on the provision of 

this section, and on the roles of the government and the courts respectively. From 

this case, it is understood that Section 27 obliges the state to take reasonable 

legislative and other measures within its available resources to achieve the 

progressive realisation of the right of access to water, and the courts play the role 

of a watchdog, monitoring whether the government progressively works towards 

fulfilling their constitutional obligation. As discussed above, General Comment 15 

may be used as a guiding instrument to determine the components of the right to 

be progressively realised by the State. The Comment provides that the quantity 

and quality of water should be sufficient and adequate for domestic purposes, the 

right to health, human dignity and life;255 and that the manner adopted for 
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realising the right must ensure intergenerational sustainability.256 These provisions 

seek to enable the sustainability of water resources in a way that takes into 

consideration the quantity and quality of water resources in the short term and 

long term. 

On the other hand, Section 24 does not directly speak to water resources; it is 

rather linked to water pollution through its provision that the environment must be 

protected from pollution for the present and future generations. It provides that 

natural resources such as water must be used in a way that is ecologically 

sustainable. The integrated application of Section 27 and Section 24 is therefore 

fundamental for the sustainability and provisions of water resources as these 

address the issue of access to water, pollution and sustainability. 

Taking into account the provisions of the constitution’s Section 24 and Section 27, 

the role played by the Constitution may have been met with criticism for its 

reluctance in taking a firm stance on the issue of the minimum content of water 

deemed sufficient and for taking a non-poor approach; the constitutional 

challenge of the right to water is seen as a major intervention that addresses the 

lack of water services from a strategic point of view.  

As highlighted in socio economic cases such as Mazibuko discussed in this study, 

the constitution holds the state accountable for setting reasonable standards and 

upholding the constitutional right to access to water by effectively implementing 

water policies and progressively working towards fulfilling socio economic rights. If 

effectively implemented and obliged to, the provisions of the constitution may 

play a huge role in the sustainability of water resources in a way that prevents the 

degradation of water resources, while striving towards ensuring that everyone has 

access to sufficient water. 
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CHAPTER 4 

4. Minimum core vs Progressive realisation 

4.1. Introduction 

There are two primary competing conceptual approaches to the realisation of 

socio economic rights. One embraces a resolute “minimum content” of rights and 

the other takes a “reasonable” approach to realising human rights.257 It is essential 

to understand the interpretation of these two conceptions as they are at the core 

of socio-economic rights and play an influential role in interpretation of South 

African water legislation. The South African Constitution, which is the supreme law 

of the country, takes the “progressive realisation” approach towards the realisation 

of socio-economic rights and redressing issues such as the lack of access to water, 

especially in poor communities. This approach entails taking reasonable legislative 

and other measures progressively to achieve the realisation of the rights to the 

basic necessities of life.  

On the other hand, General Comment 15, which has also been referenced by 

South African courts, takes the “minimum core approach”, which obliges member 

States to give immediate effect to ensure access to the minimum essential amount 

of water that is sufficient for personal and domestic use.258 Given that South Africa 

is bound both by the Constitution and the ICESCR as of 2015, it is imperative to 

understand the “minimum core” approach and the “progressive realisation” 

concepts, and their role in strengthening the realisation of the right of access to 

water in South Africa and the transition towards sustainability.  

An analysis of both the “minimum core” approach and the “progressive 

realisation” concepts is essential for this study as these two concepts play a huge 

role in the realisation of socio economic right, particularly the right of access to 

water. Given the limited amount of water resources, an essential element for 

wellbeing, which is also at the core of socio economic rights; it is imperative that 

the implementation of socioeconomic rights is subjected to obligations that hold 

the state accountable to realise the rights provided. The “progressive realisation” 
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approach and the “minimum core” approach are the two main concepts guiding 

the realisation of socio economic right. An analysis of these two approaches is 

essential for this study because they play an influential role in South African water 

law and have been extensively discussed in the Constitutional Court. The South 

African Constitution recognises that socio economic rights have to be recognised 

over time and that the progress towards full realisation is dependent on the 

availability of resources. However, the minimum core approach has also played 

an influential role in South African law, and has proven to be valuable in the 

realisation of socio economic rights. This chapter will therefore discuss both the 

minimum core approach and the progressive realisation approach concepts, and 

the role they can play in contributing towards the realisation of the right or access 

to water and the sustainability of water resources. 

 

4.2. Minimum Core Approach 

The minimum core approach seeks to confer a minimum legal content for 

socioeconomic rights.259 The approach inherits its structure from German basic law, 

which protects the essential content of a constitutional right from potential 

limitation.260 The United Nations Committee on Economic and Social Rights was the 

first international body to articulate the notion of a minimum core. General 

Comment 3 of the Committee states that “a minimum core obligation to ensure 

the satisfaction of, at the very least, minimum essential levels of each of the rights is 

incumbent upon every State party”.261 Article 12 of the ICESCR further states that 

“a State party cannot under any circumstance whatsoever, justify its non-

compliance with core obligations which are non-derogable”.262 As highlighted in 

Chapter 3, General Comment 15 clearly outlines that the minimum core approach 

provides for core obligations that need to be fulfilled immediately.263 The 

approach is based on the assumption that there are fundamental obligations 
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appertaining to each right, the immediate fulfilment of which is of such central 

importance for the realisation of the right that failure to achieve it would lead to 

the right losing its significance as a human right.264 

General Comment 15 identifies a number of obligations that are of immediate 

effect, namely the obligation: 

● to ensure access to the minimum essential amount of water that is sufficient 

and safe for personal and domestic uses to prevent diseases; 

● to ensure physical access to water facilities or services that provide 

sufficient, safe and regular water; that have a sufficient number of water 

outlets to avoid prohibitive waiting times and that are at a reasonable 

distance from the household; and 

● to take measures to prevent, treat and control diseases linked to water, 

particularly ensuring access to adequate sanitation.265 

These core obligations apply unless the state can show that its resources are 

demonstrably inadequate to allow it to fulfil its duties.266 It is believed that by 

articulating a concrete minimum content to a certain right, it is possible to achieve 

maximum gains in realising the right, as deviations will be more easily 

ascertained.267 Scholars holding this view argue that the failure to identify tangible 

content within the socio economic rights makes these rights a meaningless 

rhetoric.268 They argue that people who are deprived of essential services such as 

water are ill-served by rights which do not translate into any tangible guarantees. 

In their argument, they hold that the minimum core approach is essential because 

it prevents governments from citing the lack of resources for lack of progress, whilst 

people are deprived of their rights.  
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However, the minimum core approach has encountered some criticism, 

particularly in the South African context where the Court referred to the concept in 

a number of cases. The South African Constitutional Court held that it is impossible 

to provide everyone with immediate core services; it held that the State can only 

be expected to reasonable.269 In the Mazibuko case, the Constitutional Court 

rejected the “minimum core” approach. It held that although certain rights are 

guaranteed in the Constitution, they will not be realised immediately and must be 

subject to “progressive realisation.”270 The Court found that the Constitution 

requires the state to take reasonable legislative and other measures progressively 

to achieve the right of access to sufficient water within available resources.271 

Critics of the minimum core approach argue that it creates the danger that courts 

will transgress the boundaries of their institutional legitimacy and capacity. It is 

argued that through defining and enforcing minimum core obligations, courts may 

be tempted to usurp government’s policy-making functions.272 They also argue 

that the minimum core approach may encourage minimalism in social 

provisioning.273 Liebenberg argues that the minimum core concept lacks 

responsiveness to the diverse needs and circumstances of different groups of 

people.274 The underlying concern is that the concept of minimum core obligations 

may result in the exclusion or marginalisation of the needs of various groups of 

people that do not fit the background norms informing the definition of core 

obligations.275 This argument takes the view that the minimum core approach does 

not consider factors such as gender and location as people have different needs, 

and countries have  differing capacities to meet people’s needs. Another critique 

of the minimum core approach is its dependence on a two-tiered approach to 

the adjudication of positive socio-economic rights claims.276 This approach requires 

distinguishing between core needs, those that implicate survival and non-core 
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needs, those that relate to fulfilling a range of purposes and flourishing as a human 

being.277 However, the difficulty is that social needs are interconnected and there 

is no clear-cut distinction between core and non-core needs.  

Clearly, it is difficult to effectively implement the minimum core approach due to 

complexities of challenges that encounter the realisation of socio-economic rights, 

particularly in the South African context. As argued by the Constitution, it is difficult 

to provide everyone with immediate core services due to the limit of resources 

and the extent of challenges faced. However, the minimum core concept does 

have the potential to play a valuable role in socio-economic rights adjudication 

by signalling the high priority, which should be attached in social policy, to 

ensuring that the urgent material needs of vulnerable and disadvantaged groups 

receive immediate attention.278 The minimum core concept can encompass other 

foundational constitutional values such as participatory democracy, equality, 

freedom and human dignity.279 The minimum core concept can also be important 

in the evaluation of the reasonableness of the State’s measures in realising 

socioeconomic rights. 

 

4.3. Progressive Realisation 

The “progressive realisation” approach requires states to take steps towards the 

realisation of human rights. These steps have to be deliberate, concrete and 

targeted, and must be undertaken with the aim to progressively achieve the full 

realisation of rights.280 States thus must take steps forward continuously toward the 

full realisation of the human right to water.281 They have to effectively make an 

expeditious move towards the full realisation of the right to water and to show 

progress towards the goal, even during periods of resource scarcity.  
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There are three arguments concerning the understanding of progressive 

realisation. First, there must be immediate and tangible progress towards the 

realisation of rights.282 This approach requires the state to take steps and make 

efforts to fulfil their obligations and ensure full realisation.283 The second argument is 

that states cannot pursue deliberate retrogressive measures, as progressive 

realisation implies that deliberate retrogressive measures are not permissible and 

have to be fully justified by reference to the totality of rights.284 Retrogressive 

measures can only be justifiable where the state can show that retrogressive 

measures are necessary to achieve equity in the realisation of the right or a more 

sustainable basis for adequate realisation of the rights.285  

The third argument is that progressive realisation requires that special measures for 

vulnerable and disadvantaged groups be put in place.286 States are required to 

do more than simply abstain from taking measures that might have a negative 

impact on the enjoyment of their rights.287 States are obliged to take positive 

action to reduce structural inequality and to give appropriate preferential 

treatment to vulnerable and marginalized groups.288  This understanding of the 

“progressive realisation” concept is adopted by the South African Constitution and 

implemented by the Courts; as seen in Grootboom where the Court observed that 

though the right could not be realised immediately, the state must take steps to 

achieve the goal of the Constitution, which is that “the basic needs of all in our 

society be effectively met”.289 The Court also expressed this view in Mazibuko, 

where it held that water policies formulated by the state will need to be reviewed 

and revised to ensure that the realisation of social and economic rights is 

progressively achieved.290 
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As highlighted in the arguments presented above, to achieve the full realisation of 

socio-economic rights progressively; the State must take steps that: 

● Are balanced and flexible, and provide appropriately for short, medium and 

long-term needs; 

● Facilitate access over time by lowering legal, administrative, operational 

and financial hurdles to fulfilling the rights; 

● Make a service accessible to a greater number of people over time and 

also ensure that a wide range of people benefit as time progresses; and 

● Include concrete targets and goals that are linked to timeframes.291 

Setting goals and targets with specified time frames would allow the State to plan 

and monitor its own progress. This would also help institutions such as South African 

Human Rights Council (SAHRC), the Commission for Gender Equality (CGE), non-

government organisations and the general public to monitor and hold the State 

accountable for realising socio economic rights progressively. 

The “progressive realisation” concept recognises that the full realisation of socio-

economic rights would generally not be achieved in a short period of time due to 

complexities and challenges in providing basic needs to all. The provision provides 

the Court, non-governmental organisations, civil society and other institutions with 

the platform to monitor and hold the state accountable of utilising the available 

resources to progressively fulfil the constitutional mandate of providing access to 

basic needs. It also ensures that where there is a shortage of resources, the state 

still takes reasonable legislative and other measures, or to at least demonstrate 

that that necessary measures have been taken thereof.  

 

 

4.4. Comparison of Section 27 and the ICESCR  

 The South African Constitution and General Comment 15 both recognize the 

realization of socio-economic rights. Both instruments provide for the realization of 

the right of access to water, but apply different concepts in their provisions to fulfil 

the right, the “minimum core” approach and the “progressive realization” 
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approach. It is important to note that even though General Comment 15 takes the 

minimum core approach, the Covenant does recognize the progressive realization 

of socio economic rights in General Comment 3. However, this study puts more 

emphasis on General Comment 15 in comparison to Section 27 as it is directly 

linked to the right to water.  

Given that the South African government ratified the ICESCR as of 2015 and is now 

bound by both the Constitution and the ICESCR, these instruments must be 

analysed in terms of water rights and their role in giving effect to the realization of 

water rights in this country. After all, the South African Constitution requires the 

South African courts to take into account relevant international law in interpreting 

the Bill of Rights.292 Section 233 further mandates that every court must prefer a 

reasonable interpretation of South African legislation that is consistent with 

international law norms to one that is not.293  It is therefore imperative that the 

application of the constitution is reviewed against the background of relevant 

international laws.  

Section 27 and General Comment No. 15 of the CESCR covenant take different 

approaches to realising human rights. Section 27 provides for the obligation of the 

state to take reasonable legislative and other measures to realise human rights,294 

while Article 2(1) of the CESRC Covenant refers to “all appropriate means, 

including particularly the adoption of legislative measures”.295 Section 27 further 

limits the input of resources to the resources available, while the Covenant requires 

an input to the maximum of the state’s available resources. Another significant 

difference is that section 27 aims at the progressive realization of the right to 

access to water,296 while Article 2(1) of the Covenant aims at progressively 

achieving the full realisation of the rights.297  These are consequential differences 

that need to be addressed in order to have consistency in national and 

international laws.  
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The aforementioned difference is demonstrated in the Mazibuko298 case where the 

High Court and the Supreme Court of Appeal referred to the international human 

rights jurisprudence, which determined a minimum core content of the right in 

section 27(1) (b) of the Constitution by quantifying the amount of water deemed 

sufficient for a dignified life.299 Contrary to that, the Constitutional Court overturned 

the Appeal Court’s decision and held that the right of access to sufficient water 

does not require the state to provide upon demand every person with sufficient 

water.300  Rather, it requires the state to take reasonable legislative and other 

measures progressively to realise the achievement of the right of access to 

sufficient water, within available resources.301 The Court stated that, the positive 

obligations imposed upon government by the constitutional social and economic 

rights will be enforced by courts in at least the following ways: (a) where 

government takes no steps to realise the rights; (b) where the government's 

adopted measures are unreasonable; and (c) where the government fails to give 

effect to its duty under the obligation of progressive realization to continually 

review its policies to ensure that the achievement of the right is progressively 

realised.302 

This brings into question the available resources and the minimum core debate, in 

which the Constitutional Court has said that the availability of resources is a 

determining factor in what can be justified as reasonable action by the state to 

progressively realise socio economic rights.303 The ICESCR holds that States Parties 

must apply the maximum of their available resources to realise the socio 

economic rights of their citizens.304 General Comment 3 of the ICESCR holds that 

states have the obligation to ensure the satisfaction of minimum essential levels of 

the socio economic rights.305 In South Africa, the Constitutional Court in 
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Grootboom avoided the issue of providing direction or criteria on the obligation to 

take measures using available resources.306 The Court stated that “it is essential 

that a reasonable part of the national housing budget be devoted to this, but the 

precise allocation is for national government to decide in the first instance.307 

This establishes that the South African Courts have an institutional role of holding 

the government accountable while leaving the primary policy-making function of 

assessing, calibrating and realizing social economic rights to the legislative and 

executive branches.308 If the government takes no steps to realize economic and 

social rights; the courts must intervene and take action to make sure that the 

government takes reasonable measures. The obligation of progressive realization 

imposes a duty on the government to continually review its policies.309  

The progressive realisation and the minimum core approach have both proven to 

be important for the realisation of water rights.  However, the Constitutional Court 

rejected the minimum core approach but it made this ruling before the South 

African government ratified the CESCR in 2015. The ratification of the CESCR entails 

that South Africa is bound by the Covenant; which brings into question how 

Section 27 and General Comment 15 can be applied in South African water law, 

given their different approaches to realising water rights. 

In terms of Section 231(2) of the South African Constitution, South Africa is bound 

by international agreements that have been approved by resolution in the 

National Assembly and the National Council of Provinces.310 This entails that the 

South African government is bound by international laws and treaties ratified by 

the government. However, regarding the Bill of Rights, the Constitution in Section 

39(1)(b) employs public international law only as an aid to interpret the rights 

contained in the Bill.311 In this respect, based on a similar provision in the Interim 

Constitution, the Court held that there is no duty on South Africa to give effect to 

public international law; the provision merely requires a court to consider it in view 
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of the peculiarities of the South African Bill of Rights.312 This implies that international 

law must be employed as aid interpretative aid.313 Section 233 of the Constitution 

provides that a Court must prefer any reasonable interpretation of legislation that 

is consistent with international law.314 The Constitution clearly requires courts to 

follow international law where possible. Given this understanding, the South African 

courts have a duty to fulfil the constitution, and to do so, need to refer to relevant 

international law. This role of the courts has been highlighted in the cases discussed 

above, where the Court referred to the minimum core approach provided in 

CESCR in deciding whether the State fulfilled its role of providing basic services. 

The minimum core approach may play a valuable role in socio-economic rights 

adjudication by signalling the high priority that should be attached in social policy 

to ensure that immediate attention is given to water challenges. The minimum 

core approach may be used to provide a common platform from which states 

can embark on the “progressive realisation” of socio economic rights. It could be 

used to set a minimum target of which the state may progressively work towards 

achieving. Under General Comment 3, the Committee states that any assessment 

as to whether a State has discharged its minimum core obligation must also take 

account of resource constraints applying within the country concerned.315 

General Comment 3 references Article 2(1), which obligates each State party to 

take necessary steps to the maximum of its available resources to ensure that the 

minimum core obligations are met, and where they cannot be met, the State must 

demonstrate that every effort has been made to use all resources in attempt to 

meet the minimum obligations.316 The Covenant imposes a duty on State parties to 

take steps “to the maximum of its available resources, with a view to achieving 

progressively the full realisation of the rights recognised in the Covenant by all 

appropriate means, including the adoption of legislative measures.”317 According 
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to General Comment 3, the concept of progressive realisation constitutes 

recognition of the fact that full realisation of socio economic rights will not be 

achieved in a short period of time. It acknowledges that countries may face 

challenges towards the realisation of recognised rights.318 Thus, it imposes an 

obligation to effectively take an initiative to move towards the goal. Under this 

view, the minimum core approach under General Comment 15 may lay a 

foundation for State parties’ journey in progressively meeting their legal 

commitment to provide for social and economic rights.319 This approach entails 

that the minimum core content of a particular right may contribute to preparing 

the steps the progressive realisation efforts should take. 

The minimum core concept can also encompass other foundational constitutional 

values such as participatory democracy, equality, freedom and human dignity.320 

Therefore, while applying the progressive realisation approach to address water 

challenges in South Africa as provided in Section 27 of the Constitution, the 

minimum core approach in General Comment 15 can play an important role in 

the evaluation of the reasonableness of the State’s measures in realising socio 

economic rights. 

 

4.5. Conclusion 

There are two primary competing conceptions of socioeconomic rights, one 

embracing a resolute “minimum content” of rights and the other taking a 

“reasonable” approach to realising human rights. The minimum core approach 

seeks to confer a minimum legal content for socio economic rights; whereas the 

progressive realisation approach entails taking reasonable legislative and other 

measures progressively to achieve the realisation of the rights. These two concepts 

have played an influential role in South African Courts on the issues of socio-

economic rights provided in the constitution. 
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The minimum core approach is criticised for creating the danger that courts may 

transgress the boundaries of their institutional legitimacy and capacity. It is argued 

that through defining and enforcing minimum core obligations, courts may be 

tempted to usurp government’s policy-making functions.321 This approach has also 

been criticized for encouraging minimalism in social provisioning.322 There are 

concerns that the concept lacks responsiveness to the diverse needs and 

circumstances of different groups of people.323 The Constitutional Court rejected 

the minimum core approach and held that in the South African context it is 

difficult to provide everyone with immediate core services due to the limit of 

resources. The Court held that although certain rights are guaranteed in the 

Constitution, they will not be realised immediately and must be subject to 

progressive realisation. However, the ratification of the CESCR by the South African 

government meant that South Africa could not ignore the Covenant’s General 

Comment 15, which took the minimum core approach. 

This opens an opportunity for the South African government to use the minimum 

core to provide a platform from which the government can embark on the 

progressive realisation of the right of access to water. The minimum core approach 

may contribute to preparing the steps that progressive realisation efforts should 

take. The two concepts may play a huge role in giving effect to the progressive 

realisation of socio economic rights and contribute towards the sustainability of 

water resources through holding the state accountable to protect water rights 

and ensuring that water resources are used in a sustainable way. 
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CHAPTER 5 

5. The Sustainability of Water Resources 

5.1. Introduction 

The availability and use of water varies depending upon the needs and the 

circumstances of each society. Although water is a renewable resource in theory, 

its availability at any particular location and at any particular point in time is a 

reflection of the vagaries of the hydrosphere, in particular those of the water cycle 

and climate change.324 The demand on water resources both in South Africa and 

globally has been increasing dramatically because of industrialisation, 

urbanisation, demographic changes and economic growth. The pressure on the 

scarce water resources has inspired and justified the move towards sustainability.  

Water resources play an essential role in sustaining human life. In many parts of the 

world there is not enough water to sustain life, or at least water that is drinkable 

without causing diseases. Alongside water scarcity and increasing water use for 

various industries, the population of the world has doubled over the last 60 years, 

while at the same time the use of water across the world has increased fourfold.325 

This has resulted in increasing pressure on water resources. There are a number of 

indicators of pressure on water resources, which include: 

● a reduction in water supply notwithstanding measures to save water and to 

rationalise its use; 

● deteriorating quality of water with implications for public health; 

● the impacts of climate change upon ecosystems; 

● increasing salinity in estuaries and the movement of sea water into aquifers; 

● increasing salinisation of the soil; 

● increasing salinisation of groundwater; 

● more frequent catastrophic floods and droughts; and 

● increasing water pollution.326 

 

                                                           
324 Fisher. D., The Law and Governance of Water Resources: The Challenge of Sustainability. New Horizons in 

Environmental and Energy Law (2009), 15. 
325 Supra note 325 at 16. 
326 Ibid. 

http://etd.uwc.ac.za/



72 
 

These pressures on water resources are likely to produce an increasingly uneven 

availability of water in many areas, accompanied by increasing degradation of 

the water resources themselves and of the environment of which they are part. 

This is seen in South Africa where the current water crisis is worsening. The water 

crisis experienced in South Africa is caused by a combination of low rainfall, high 

evaporation rates, an expanding economy and an increasing population whose 

geographical demands for water do not conform to the distribution of exploitable 

water supplies.327 The situation is worsened by the declining supply of freshwater 

resources as a result of increased pollution caused by industry, urbanisation, 

afforestation, mining, agriculture and power generation.328 The hardest hit area is 

the Western Cape Province as it at the brink of running out of water supply. Other 

parts of the country are also at a threat of running out of water supply. It is 

reported that in the Eastern Cape the dam levels have dropped drastically over 

the past year.329 In May 2017, three districts in the Eastern Cape declared a state 

of disaster due to the water drought, and two more were said to follow suit.330 The 

Gauteng Province also faces a potential water shortage as water levels in Lesotho 

dams that supply the province with water are also reported to have low water 

levels.331 

The increasing demand for water, deteriorating water quality and the uneven 

distribution of the available scarce water resources across the country has raised 

the question of how the law can address these challenges through enforceable 

rules designed to achieve sustainable development. This chapter discusses the 

notion of sustainable development and its role in addressing water challenges. The 

study will analyse the Sustainable Development Goals, particularly Goal 6 and its 

targets to understand how this goal may contribute to addressing water 

challenges and the realisation of the right of access to water. 
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5.2. Sustainable Development 

The notion of sustainable development has long been recognised. It only became 

institutionalised and formalised recently due to unsustainable developments that 

have led to challenges such as the deterioration of water resources. It has been a 

globally agreed upon approach that the key to good governance of water 

resources is sustainable development. The idea of sustainable development is to 

integrate the social, economic and ecological aspects of the use and 

development of natural resources for present and future generations in making 

decisions about these resources and in undertaking operations in relation to them. 

Over recent years there have been diverse analyses of sustainable development. 

This notion famously became the basis for the discourse about managing natural 

resources after the publication of the report of the World Commission on 

Environment and Development in 1987, known as the Brundtland report.332  

A useful point of commencement in discussing the notion of sustainable 

development is to consider the literal meaning of the relevant expressions. The 

term ‘sustainable’ in relation to the resources of the environment, means that these 

resources are able to be kept continuously in their current state. If this is linked to 

development, it means that the use or transformation of the resources of the 

environment is able to be continued for the future.333 Sustainable development 

thus incorporates a combined notion of the development of resources and of their 

conservation. Fisher identifies three elements of sustainability, namely: 

● the economic perspective, which focuses on  resource development; 

● the ecological perspective, which focuses on environmental protection; 

and 

● the social perspective, which focuses on conservation for the present and 

future human needs.334 

                                                           
332 World Commission on Environment and Development ‘Our Common Future’ Brundtland Report 1987. 
333 Fisher. D., The Law and Governance of Water Resources: The Challenge of Sustainability. New Horizons in 

Environmental and Energy Law (2009), 23. 
334 Ibid. 

http://etd.uwc.ac.za/



74 
 

The idea of sustainable development was historically developed in a fragmented 

way.335 While aspects of sustainability appear among the principles stated in the 

Stockhom Declaration of 1972, it was probably not until the publication of the 

World Conservation Strategy in 1980, that an attempt was made to formalise the 

meaning of sustainable development. It was therein stated to be “the integration 

of conservation and development to ensure that modifications to the planet 

secure the survival and wellbeing of all people”.336 The strategy went on to explain 

how development may be sustainable, stating that “for development to be 

sustainable it must take account of social and ecological factors, as well as 

economic ones; of the living and non-living resource base; and of the short term as 

well as the long term advantages and disadvantages of alternative action”.337 This 

explanation incorporates the notion of conserving resources for the future as well 

as social, ecological and economic factors in making decisions and undertaking 

activities in relation to resources. The WCED’s “Our Common Future”Brundtland 

report defined sustainable development  as a process of change in which the 

exploitation of resources, the direction of investments, the orientation of 

technology development and institutional changes are all in harmony and 

enhance both current and future potential to meet human needs and 

aspirations.338 This entails that development must meet the needs of the present 

generation without compromising the ability of future generations to meet their 

own needs. 

Other subsequent international instruments such as the Rio Declaration of 1992 and 

the Johannesburg Declaration of 2002 have also reiterated this notion. It is 

therefore clear that sustainable development incorporates the assessment of 

economic, ecological and social perspectives. The integration of these three 

perspectives arguably brings together not only three disciplines and their 
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methodologies, but also three different sets of underlying values that may improve 

the governance of water. 

The notion of sustainable development prioritises working towards achieving basic 

needs for all humankind including those living in poverty.339 It also points to the 

limitation imposed by the technological, cultural and social structures on the 

environment’s ability to meet the needs of present and future generations.340 The 

definition of sustainable development provided by the Brundtland report clearly 

advocates for equity between the current and future generations. It aims to 

simultaneously promote environmental protection and economic growth to 

achieve full economic potential in a sustainable manner. Sustainable 

development should therefore ensure a progressive transformation of the 

economy and society in a manner that promotes equity and protects the rights of 

present and future generations. 

Regarding the role of sustainable development on the management of water 

resources, in many discussions sustainable development is usually applied to 

natural resources at large, not specifically on water. This is mostly because water is 

a natural resource and part of the environment. Therefore any reference to natural 

resources of the environment necessarily includes water and water resources 

unless they are specially excluded. This is seen in a number of international 

instruments such as the Stockholm Declaration of 1972 and the Rio Declaration of 

1992 which were concerned with the environment and with natural resources 

generally. Neither declaration dealt specifically with water, although the 

Stockholm Declaration specifically included water as one of the natural resources 

of the earth. However, prior to the Rio Conference in 1992, the international 

community had directed its attention to water resources at a conference 

convened in Ireland earlier that year. At the Ireland conference, the international 

community subscribed to the Dublin Statement on Water and Sustainable 

Development of 1992. The preface of the Dublin Statement on Water and 

Sustainable Development states that ”concerted action is needed to reverse the 
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present trends of overconsumption, pollution, and rising threats from drought and 

floods”.341 It listed four guiding principles as the basis for future action, namely: 

● freshwater is a finite and vulnerable resource, essential to sustain life, 

development and the environment; 

● water development and management should be based on a participatory 

approach involving users, planners and policy-makers at all levels; 

● women play a central part in the provision, management and safeguarding 

of water; and 

● water has an economic value in all its competing uses and should be 

recognised as an economic good.342 

The first and the fourth principles are substantive and they incorporate the three 

elements of sustainable development, namely social, economic and 

environmental. Based on these four guiding principles, the Conference 

participants developed recommendations which enable countries to tackle their 

water resources problems on a wide range of fronts. The major benefits to come 

from implementation of the Dublin recommendations will be:  

● sustainable urban development; 

● water conservation and reuse; 

● protecting aquatic ecosystems; 

● resolving water conflicts; 

● alleviation of poverty and disease;  

● agricultural production and rural water supply; and 

● protecting against natural disasters.343 

 

It is evident that the notion of sustainable development is relevant for the 

management of water resources. The notion has a function to perform within 

legislation and the governance water resources. However, the sustainability of 

water resources has been met with several challenges. The main challenge to the 
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sustainable management of water resources is that the concept of sustainable 

water resources management is poorly understood and implemented by 

policymakers as well as water resources planners and managers.344 There is a lack 

of specific measures of sustainability when it comes to allocating water and setting 

water quality objectives; this complicates the task of defining acceptable or 

allowable levels of change in quantity or quality, and this can result in an 

ambiguous level or degree of compliance to stipulated provisions.345  

In the South African context, many of the challenges facing the sustainability of 

water resources and the gaps towards the practical implementation of water 

legislation lie in the domain of cooperation structures within institutional and 

political agencies.346 The existing governance systems and their performances are 

characterised by knowledge gaps and a scarcity of the necessary data pertaining 

to aquifers. Water managers and policy makers need to make the adaptive water 

management approach a high priority as a means to overcome the challenges 

facing the water sector. It is crucial that the principles taken to assist in the 

implementation of adaptive water management are consistent with ecological 

and socio-economic requirements.347  

Another challenge is that the economy of South Africa is dependent on water 

intensive activities such as industries, agriculture, energy and mining. The South 

African economy has historically been built on water intensive sectors that 

contribute to the degradation of water resources.  Activities such as mining pose a 

severe strain on the environment in the form of acid mine drainage (AMD).348 

According to the South African Environment Outlook Report, acidification as a 

result of mining activities is one of the biggest water quality threats to the 

environment in South Africa.349 Clearly, water intensive industries pose a threat to 
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the scarce water resources of South Africa and they make the transition towards 

sustainability a challenge because they are the pillar of the economy.   

The sustainable use and development of water must seek to balance the water 

available at any particular point in time and space with the demand for water for 

various uses identified above, as well as domestic water use and the need for 

enough water to safeguard human health and the aquatic ecosystem. The 

available water must be of sufficient quality to satisfy the different users of water 

and safeguard life”.350 This is reiterated in Aswathanayara’s translation of the 

Brundtland Report‘s definition of sustainable development. The Brundtland Report 

defines sustainable development as the kind of development that meets the 

needs of the present without compromising the ability of the future generations to 

meet their own needs. Aswathanayara translates this definition specifically in 

relation to water resources, wording it as follows: “sustainable development of 

water resources encompasses those patterns of water resources utilisation that will 

enhance social and economic benefits for the present and future generations, 

without impairing the eco-hydrological processes”.351  This implies that for water 

use to be considered sustainable, it must not lead to the degradation of water 

resources, avoid irreversible damages to water resources and conserve the ability 

of the resource to extend its services. 

The concept of sustainability and its translation to water resources plays a 

pervasive role in strategies to avoid and alleviate water scarcity. However, it is a 

simple idea, its translation into effective institutional and legal arrangements is 

difficult, as well as its application in particular sets of circumstances. Its functions 

within the legal system remain a mystery.352 However, sustainability’s essential role 

in addressing water scarcity and water degradation issues cannot be overlooked. 

It is certainly emerging as an element of the context in which water resources are 

used and developed.353 The international community has accepted sustainable 

development as a goal, with the United Nations’ Sustainable Development Goal 6 
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striving to ensure access to water for all the people. Thus, while the normative 

status of sustainable development is likely to remain somewhat ambiguous, it 

certainly has a function to perform within the legal arrangements for water 

resources governance.   

 

5.3. Sustainable Development Goals 

The Sustainable Development Goals (SDGs) were formulated to succeed the 

Millennium Development Goals (MDGs). The development of SDGs was widely 

seen as an ambitious challenge, as these goals cover a much broader range of 

issues than their predecessors. They are also universal unlike the MDGs which 

mostly focused on developing countries, and have to serve as guideposts for a 

difficult transition to sustainable development, which eluded the international 

community since the Earth Summit in 1992.354 The provision of water plays a key 

role i as it is linked to many of the 17 SDGs. The goals are formulated as individual 

goals, but they are interlinked. The targets and indicators relating to freshwater 

systems are found not only in the dedicated water goal, SDG 6, but also in other 

goals and indicators. Water challenges are addressed in SDG 6, but are also linked 

to SDG 2 on food security, SDG 3 on human health, SDG 11 on resilient cities and 

SDG 15 on protecting ecosystems and conserving biodiversity. To achieve SDG 6, 

one needs to understand all the SDGs as a whole as they are interlinked and 

designed to be advanced simultaneously.  

The SDGs were drafted by the UN General Assembly’s Open Working Group on 

Sustainable Development Goals in 2014 when it submitted a proposal for a set of 

goals that consider economic, social and environmental dimensions to improve 

peoples’ lives and protect the planet for future generations.355 These goals and 

targets seek to build on the MDGs and complete what they did not achieve. The 

MDGs were adopted to address inhuman conditions that people lived under, 

particularly in developing countries. The MDGs were adopted as an outcome of 
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the Millennium Summit of the UN Millennium Declaration in 2000, and were to be 

achieved by 2015. The eight goals were: 

1. The eradication of extreme poverty; 

2. To achieve universal primary education; 

3. To promote gender equality and empower women; 

4. To reduce child mortality; 

5. To improve maternal health; 

6. To combat HIV/AIDS, malaria and other diseases; 

7. To ensure environmental sustainability and; 

8. To build a global partnership for development.356 

 

These goals were meant to be achieved by 2015 and several of the targets set 

aside each goal were achieved.357 According to the MDGs Report, the number of 

people living in extreme poverty had declined by more than half in 2015.358 The 

report also highlights improvements in primary education enrolment, gender 

disparities, health care and environmental performance. However, the report also 

accepts that despite these successes, the poorest and most vulnerable people 

have been left behind. Regardless of the 15 year struggle to achieve the MDGs, 

there are continuing challenges being faced by humanity such as a widening gap 

between the rich and poor, poverty and hunger, climate change and 

environmental degradation.359 Thus, the UN felt the need to define a new set of 

goals with a new deadline. This led to the emergence of the 17 SGDs as part of the 

2030 Agenda for Sustainable Development. The 17 SDGs with 169 targets cover a 

broad range of sustainable development issues.360  
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These goals and targets seek to build on the MDGs by seeking to realise human 

rights for all.361 These goals and targets came into effect as of 1 January 2016 and 

will guide decisions taken over the next 15 years.362 South Africa played a key role 

in the negotiations and processes that led to the development of these goals. 

Aspects of these negotiations were informed by the priorities of South Africa’s 

National Development Plan (NDP).363 The involvement of South Africa in the 

formulation of SDGs makes the SDG goals important for South Africa, and requires 

that South Africa takes necessary steps to achieve the goals. These goals are 

focused on the five Ps of people, planet, prosperity, peace and partnership.364 

They also have an underlying objective of ensuring development for all. However, 

while the goals are comprehensive and their associated targets are practical, the 

achievement of the SDGs may be easier said than done. This is because of some 

inherent inadequacies in the understanding and adoption of the concept of 

sustainable development. 

 

The notion of sustainable development has been around since 1987.365 However, it 

is argued to not have been able to improve the development paradigm.366 The 

notion of sustainable development incorporates three sectors, the economic, 

social and environmental sectors.367 However, since the adoption of sustainable 

development, the transition towards achieving it has been skewed towards only 

the environmental sector.368 The other two sectors have contributed little, though 

consistently, towards ensuring a shift to the sustainable development paradigm.369 
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There is a need for this approach to change if sustainable development is to be 

effectively achieved. The three elements of sustainability need to be incorporated 

in the pursuit of sustainable development; the economic element may contribute 

to the development of water resources, the social element may contribute to 

achieving human rights, and the environmental may contribute to the 

conservation of water resources. All three elements have an equally important role 

to play towards achieving each sustainable development goal, none of which 

can be met in isolation. 

 

To achieve sustainable development, states need to work to implement the 

development agenda at national, regional and global levels by setting their own 

national targets guided by the global level of ambition but taking into account 

national circumstances.370 The targets of the SDGs are defined as aspirational and 

global, with each government setting its own national targets guided by the 

global ambition but taking into account national circumstances. Each 

government is expected to decide how these aspirational and global targets 

should be incorporated into national planning processes, policies and strategies.371 

States are expected to develop response actions to the implementation of the 

agenda.  These response actions should support the transition to the Sustainable 

Development Goals and build on existing policies, legislation and planning 

strategies. 

 

5.4. Sustainable Development Goal 6 

The role of SDG 6 is to ensure access to water and sanitation for all by 2030. This 

goal is set on the basis that clean water for drinking and domestic use has been a 

long-term challenge in developing countries mainly due to lack of sufficient 

material to make available water safe for domestic water use, and partly due to 

the scarcity of water resources as a result of less rainfall, climate change and high 

water demand. 
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Sustainable Development Goal 6 was discussed by international leaders at the 

summit on Sustainable Development Goals, which led to the following eight 

targets set with regard to the implementation of SDG 6 by the year 2030: 

● To ensure each and every person can access a source of safe drinking 

water at an affordable cost by ensuring appropriate treatment is done to 

fresh but unclean water sources, and ensuring that there is sufficient supply 

of safe water to residential areas such that no one is more than 100 metres 

away from the nearest tap; 

● To achieve equitable global access to adequate hygiene and sanitation, 

and end open defecation, giving more priority to the needs of children 

under five, girls, women and people in vulnerable situations. This will be done 

by providing free sanitary towels to girls and women in developing nations 

who cannot afford them, potties to mothers of little children, portable toilets 

and sinks to people living in slums, and special sanitation facilities for the 

disabled and people in other forms of vulnerable situations; 

● To increase quality of water for drinking and household use by eliminating 

release of hazardous substances into water sources and reducing pollution 

in general, substantially reducing the global percentage of untreated waste 

water, and promoting safe reuse and recycling, especially in countries with 

dry climates where water shortage is likely to be experienced;  

● To increase efficiency in water-use in all sectors by holding global 

campaigns to teach people how to minimise water wastage, and why it is 

necessary; 

● To enhance proper management of freshwater resources at all levels, 

including via transboundary cooperation if necessary. Most natural 

freshwater sources such as lakes and rivers are not, or are poorly managed, 

and thus pollution is not controlled, contributing to the gradual deterioration 

of general water conditions, and diminution of the proportion of safe water 

for drinking and indoor use; 

● By 2020, to ensure all water-catchment areas such as forests and mountains 

are well protected by discouraging human settlement and preventing the 

uncontrolled and illegal cutting of trees in these areas; 
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● To promote and support participation of immediate communities in 

enhancing and improving sanitation and water management; and 

● To expand capacity-building support and international cooperation to 

developing countries in sanitation and water related programmes and 

activities, including reuse and recycling technologies, waste water 

treatment, water efficiency, desalination and water harvesting.372 

The implementation of the eight targets of SDG 6 mentioned above was set to 

start immediately as of 2016. An effective implementation of these targets should 

assist with curbing the effects of the current water and sanitation situation before it 

hits an uncontrollable and unmanageable level. 

Given that the South African Constitution requires the South African courts to take 

into account relevant international instruments in interpreting the Bill of Rights, it is 

essential that the targets of SDG 6 are aligned with South African water laws in 

order to ensure that the government works towards meeting these targets and 

realising the right of access to water. SDG 6 aims to ensure that everyone has 

access to safe drinking water by 2030, a target which is in line with Section 27’s 

provision that everyone has the right to access to sufficient water and that the 

state must take reasonable legislative and other measures within its available 

resources to achieve the progressive realisation of these rights. In the realisation of 

these rights, the State must ensure that its actions are aligned with the SDG targets 

as a way of progressively realising the right to access to water. Policy documents 

such as the NDP provides that the vision of sustainable development is to create 

investment in infrastructure and services to provide South Africans with access to 

clean water,373 but it does not provide the steps to be taken and has not set 

targets to achieve this vision. The plan focuses on the transition to a low carbon 

economy and focuses less on addressing water challenges. The inclusion of SDG 6 

in the formulation of SDGs shows the importance of water when planning for 

development and the need for a solution to water challenges to be included in 

policy documents. It is therefore important that policies and development plans 
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are reviewed to include the vision of SGD 6 and its targets. These targets may be 

deemed ambitious but they provide the State with a guideline towards achieving 

the realisation of rights provided in Section 27. 

 

5.5. Conclusion  

 Water resources play an essential role in sustaining human life. It is at the very core 

of sustainable development, critical for the survival of people and the realisation of 

other sustainability goals in the UN Sustainable Development Goals. The increasing 

demand for water, deteriorating water quality and the uneven distribution of the 

available scarce water resources has raised the question of how the law can 

address these challenges through enforceable rules designed to achieve 

sustainable development. This led to the prioritisation of sustainable development 

goals, particularly SDG 6 that ambitiously aims to address water challenges. 

The notion of sustainable development is relevant for the management of water 

resources. It has a function to perform within legislation and the governance water 

resources. However, as discussed above, the sustainability of water resources has 

been met with a number of challenges, the main challenge being the poor 

understanding and implementation of the concept of sustainable water resources 

management by policymakers and water resources planners and managers. 

Knowledge gaps and the scarcity of the necessary data pertaining to water 

resources is a huge challenge facing the government. Water managers and policy 

makers need to make the adaptive water management approach a high priority 

as a means to overcome the challenges facing the water sector. SDGs can offer 

an opportunity to strategically formulate policy interventions and solutions. Having 

an effective implementation of SDG 6 and other water related goals and targets 

will contribute towards achieving water rights. Reviewing the South African water 

legislation against the SDG 6 targets will assist the government to work towards 

meeting these global targets, whilst locally fulfilling the provisions of the 

constitution. 
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CHAPTER 6 

 

6. Recommendations  

6.1. Introduction 

Water is an important element for life that is at the core of sustainable 

development and is critical for socio economic development, healthy ecosystems 

and for human survival. The increasing water demand and water scarcity calls for 

urgent intervention in the management of water resources. The growing 

population, and focus on economic growth and development is straining scarce 

water resources and this is worsened by the current drought as a result of low 

rainfall and poor management of water infrastructure. South Africa currently faces 

a water crisis; it is expected to face a water deficit of 17% by 2030, and this 

shortage will be worsened by climate change.374 The water situation has seen the 

drought being declared a national disaster due to its magnitude and the impact 

on businesses and livelihoods.375 

Socio economic development has been directly hampered by the current 

drought. The drought has taken its toll on all sectors and shaved off 0.2 

percentage points from South Africa's economic growth in 2015.376 These water 

challenges are affecting economic growth and are making the realisation of the 

right to access to water and sustainable development (provided in Sections 27 

and 24 of the Constitution respectively) a challenge as water resources are 

depleting. Given the challenges discussed in this study, it is imperative to ensure 

that there is a sustainable management of water resources. State institutions must 

work towards protecting water resources and supplying people with sustainable, 

safe water. The private sector as well as civil society also have a role to play in 

efforts towards a sustainable future. This chapter discusses the water challenges 

highlighted in this study, and makes recommendations based on preceding 

arguments, for addressing water challenges and giving effect to sustainability and 

the progressive realisation of the right to access to water.  
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6.2. Water Sustainability Challenges 

The water challenge in South Africa is mainly a result of several factors such as 

climate change, water pollution, population increase, and the growth of water-

intensive industries such as mining, agriculture, and production. As seen in many 

parts of South Africa, the changing rainfall patterns are also largely contributing to 

water shortages, and the quality of freshwater resources has been on a steady 

decline. 

The protection and restoration of water resources is a serious challenge in South 

Africa. This has led the notion of sustainability to be at the centre of discussions on 

water challenges. It is increasingly accepted that sustainable development 

requires improving access to water resources, particularly to the marginalised 

poor.377 Inadequate access to water traps people in a cycle of poverty, poor 

health, and pollution that they find difficult to escape without active 

intervention.378 

Water is at the very core of sustainable development, critical to the survival of 

people and the planet.379 These challenges are worse in South Africa, but they are 

also experienced in many countries. In response to these challenges facing water 

resources, the UN General Assembly adopted the Sustainable Development Goals 

(SDGs) in September 2015, with SDG 6 explicitly dealing with water issues. The 

decision to incorporate a dedicated water goal (SDG 6) among the 17 SDGs is a 

clear recognition that water is not only part of many other SDGs but in many 

aspects their precondition.380 There is clearly a need to institutionalise an 

intergovernmental framework that would account for water related problems and 

provide solutions. This would address the water related problems that arise from 

inadequate and dysfunctional governance settings. As witnessed in South Africa 

amid the water crisis, the lack of cooperation within the government has led to the 
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worsening of the water crisis through political tensions and delays in implementing 

mitigation measures to address the crisis. The lack of institutional capacity is clearly 

the central factor to explain poor performance of water governance. In order to 

effectively implement the SDGs, there must be an adaptive and effective 

governance strategy that will align the SDGs with water legislation in order to 

conserve water resources and protect water rights. 

 

6.3. Aligning General Comment 15 with Section 27  

The South African Constitution is one of the few constitutions that provide for the 

right to access to water. It reflects human rights principles that are embedded in 

international law, and these principles permeate all subsequent water policies and 

legislation.381 As such, the South African Constitution requires the South African 

courts to take into account relevant international law in interpreting the Bill of 

Rights.382 It is therefore imperative to take into consideration international human 

rights instruments that may contribute to the realisation of water rights and 

sustainability in South Africa. The study discussed various international instruments 

that address socio economic rights, but had more emphasis on General Comment 

15 as it is by far the most relevant of all judicial or quasi-judicial recognitions of the 

right to water, and it elaborates on the normative contents of such a right.383 It is 

also relevant to South African water law as it has been referenced in Mazibuko 

case. The South African government also ratified the CESCR, which entered into 

force in April 2015.384 This made the relevance of the General Comment more 

imperative in South African water law. 

The South African Constitution and General Comment 15 both recognize the 

realisation of socio-economic rights. Both instruments provide for the realization of 

the right of access to water, but apply different concepts in their provisions to fulfil 

the right, the “minimum core” approach and the “progressive realization” 
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approach, both discussed in Chapter 4. The argument presented in this study holds 

that regardless of the different approaches between General Comment 15’s 

“minimum core” approach and Section 27’s “progressive realisation” approach, 

they both have proven to be important for the realisation of water rights, and have 

a role to play in the realisation of the right to access to water and sustainability of 

water resources. After all, even though General Comment 15 takes the minimum 

core approach, the Covenant does recognize the progressive realisation of socio 

economic rights in General Comment 3. 

The minimum core approach may play a valuable role in addressing water 

challenges in South Africa by signalling the high priority that should be attached in 

social policy to ensure that immediate attention is given to water challenges. This 

approach may be used to provide a common platform from which states can 

embark on the “progressive realisation” of socio economic rights. It may be used 

to set a minimum target by which the state may progressively work towards 

achieving and may lay a foundation for the government’s journey to progressively 

meet its legal commitment to provide access to water in a sustainable way.  

The minimum core concept can also encompass other foundational constitutional 

values such as participatory democracy, equality, freedom and human dignity.385 

As such, while applying the progressive realisation approach to address water 

challenges in South Africa as provided in Section 27 of the Constitution, the 

minimum core approach in General Comment 15 may play an important role in 

the evaluation of the reasonableness of the State’s measures in realising 

socioeconomic rights. 

 

6.4. The role of the Courts 

The courts play a huge role in upholding the Constitutional right to water. As 

discussed in the study, the Constitutional Court provided clarity of Section 27 and 

the duty of the government in realising the right to access to sufficient water. This 
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highlights the important role of the courts in interpreting water laws, and as a 

watchdog to ensure that the government does fulfil its role to realise the right to 

access to water and the sustainability of water resources as stipulated in Section 27 

and Section 24 respectively.  

Prior to Mazibuko, it was uncertain whether the right would be interpreted as an 

entitlement to a specified quantity of water, with a corresponding obligation on 

the State to immediately provide such quantity, or as an expectation that the 

State would progressively ensure access to sufficient water over time, with a 

corresponding obligation on the State to take measures to progressively realise the 

right.386 The Court played a huge role in providing clarity on the interpretation of 

the right to water. In dealing with the Mazibuko case, the Court raised two issues, 

the question of what constitutes access to sufficient water, and whether the State 

is under a constitutional duty to provide such a specified quantum.387 In addressing 

these issues, the Court held that it is an obligation of the state to respond to the 

basic social and economic needs of the people by adopting reasonable 

legislation.388 By so doing, the Court provided clarity on the role of the State, which 

is to take reasonable legislative and other measures progressively to achieve the 

realisation of the right to access to water. This demonstrates that the courts gave a 

role to contribute to sustainability by providing clarity on the provisions of the 

Constitution, and holding the government accountable to take all the necessary 

steps to provide access to sufficient water and protect water resources.  

The State therefore needs to take reasonable legislative and other measures 

progressively to realise the achievement of the right of access to sufficient water, 

within available resources. It needs to continuously review its policies and 

development plans to make sure that they stay updated to address the faced 

water challenges. As highlighted that development documents such as the NDP 

are designed to address development and water challenges, these development 

documents need to be aligned with the targets of SDG 6 in order to have an 
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integrated effort to address water challenges and work towards a set target. This 

would help the government to work towards a goal, with clearly outlined initiatives 

to be taken, and for progress to be easily measured against set targets. Such an 

integrated approach would combine the objectives of all instruments designed to 

address water challenges and provide the platform for all organs of state to work 

together towards realising the right to access to sufficient water and achieve 

water sustainability.  

The Court has clearly played an effective role in in providing guidance towards 

the realisation of the right to access to sufficient water. However, the Court has 

been criticised for only focusing on the meaning of the right to access and 

quantity of water sufficient for purposes of Section 27 (1)(b) of the Constitution, 

without giving much attention to the quality of water.389  In order to effectively 

play the role of interpreting law and holding the State accountable to fulfil its 

duties, the Court needs to also address the issue of water quality because it is 

essential for sustainability. SDG 6 emphasizes the importance of water quality by 

providing a target to improve water quality by reducing pollution, eliminating 

dumping and minimizing release of hazardous chemicals and materials, halving 

the proportion of untreated wastewater and substantially increasing recycling and 

safe reuse globally by 2030.390 This is in line with the Constitution’s Section 24, which 

deals with the pollutions of water resources. The Courts must therefore highlight the 

importance of water quality, and challenge the government to protect water 

resources from any form of pollution and degradation through aligning its efforts 

with the targets of SDG 6. In so doing, the courts would play an important role in 

the effort towards water sustainability and the realisation of the right to access to 

water, in partnership with the government and the civil society.   

 

6.5. Aligning SDG 6 with Development Strategies 

                                                           
389 Kok. A., and Langford. M., ‘The Right to Water’ in Brand. D and Heyns. C., Spcop-Economic Rights in South Africa. 

Pretoria University Law Press. (2005), 191. 
390 United Nations Sustainable Development Goals, SDG 6, 2015. 
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The SGDs, although not binding, have an important role in addressing the current 

water crisis in South Africa. The goal and targets of SDG 6 may be used as a 

guideline to set plans towards the goal for eradicating drought within set 

timeframes. It is therefore essential for SDG 6 to be aligned with South African 

water legislation and development plans.  

The SDGs were designed to consider economic, social and environmental 

dimensions to improve people’s lives and protect the planet for future 

generations.391 Given that South Africa played an important role in the 

development of SDGs, SDG 6 should be taken into consideration in plans designed 

to deal with the water drought. As highlighted in the study, some aspects of South 

Africa’s input to the formulation of SDGs were informed by the priorities of South 

Africa’s National Development Plan (NDP).392 It is therefore essential for documents 

such as the NDP to be aligned with SDG 6. Like the SDGs, the NDP has set a vision 

to be achieved by 2030. However, the development plan does not provide a 

detailed outline of the importance of water resources and the urgent need for 

water sustainability, as well as the steps towards addressing water challenges. It 

only emphasises on creating investment in infrastructure and services to provide 

South Africans with access to clean water,393 but does not provide how the 

government aims to do so nor provides the steps to be taken to address water 

challenges. This study argues that development plans such as the NDP and water 

legislation should be aligned with SDG 6 and its targets to achieve a sustainable 

water resources management. 

Efforts towards addressing water challenges need to fulfil Section 24’s principle of 

sustainable development and to progressively give effect to Section 27. Aligning 

development plan and water management strategies, as well as policies with SDG 

6 would help integrate the efforts to achieving sustainable water management 

and provide guidance to the government in fulfilling it constitutional obligation to 

provide access to sufficient water and protect water resources from degradation. 

 

                                                           
391 Supra note 355 at 3. 
392 National Development Plan 2030: Our future – make it work (2012), 197 – 216. 
393 Supra note 392 at 199. 
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6.6. Integrating all Sectors 

South African water legislation shares the same vision with SDG 6, which is to 

address water challenges and improve access to clean water for all. For this to be 

achieved, the current water policies, water management plans, and their 

implementation, need to be aligned with instruments designed to address water 

challenges such as the UN’s SDG 6. In efforts to achieve water sustainability, there 

needs to be an inclusion of all sectors in efforts towards addressing water 

challenges. It is important to note that the existing water challenges cannot be 

resolved through government interventions alone. There is a need to involve the 

private sector through inviting investors and getting both the private sector and 

civil society involved in water management. 

 Many of the challenges in dealing with the water crisis in South Africa lie in the 

domain of cooperation structures within institutional and political agencies.394 This 

has been witnessed in Cape Town where it was known that there would be water 

shortages, but mitigation measures were delayed. Poor preparation for the crisis 

and political indifferences worsened the situation. As seen in Cape Town, the 

South African Human Rights Commission had to intervene and monitor the 

situation as it had received complaints from various individuals and organisations 

regarding the poor management of the water crisis.395 Political tensions have led 

to the Human Rights Council being involved to monitor the situation and ensure 

that there is cooperation in dealing with the water crisis.396 This highlights a lack of 

accountability from the government and the need for the Courts, civil society 

organisations to intervene and hold the government accountable of dealing with 

the water crisis. The government needs to proactively review its strategies and 

water management plans to ensure that they are designed to address the 

                                                           
394 Supra note 346. 
395 The South African Human Rights Commission. SAHRC monitoring water crisis in Cape Town, (27 January 2018). 

Available at: https://www.sahrc.org.za/index.php/sahrc-media/news-2/item/1091-sahrc-monitoring-water-crisis-in-
cape-town. (Accessed on 03 February 2018). 
396 The South African Human Rights Commission. SAHRC monitoring water crisis in Cape Town, (27 January 2018). Available at: 

https://www.sahrc.org.za/index.php/sahrc-media/news-2/item/1091-sahrc-monitoring-water-crisis-in-cape-town. 

(Accessed on 03 February 2018). 
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increasing water demand and to mitigate factors such as climate change and 

pollution that have contributed to the water crisis. 

The country’s economic development paradigm needs to recognise the 

increasing pressure on water resources and shift towards a more balanced 

approach that is based on the interlinked management of waters resources. Its 

vision needs to be aligned with the targets of SDG 6 in a way that explicitly outlines 

the measures to be taken to meet these ambitious goals. This can be achieved 

through involving all sectors of society as everyone has a role to play in addressing 

water challenges. 

The government needs to build effective institutions to pursue water sustainability 

with transparency, accountability, clear metrics, and openness to the participation 

of all key stakeholders. Strategies designed to address the water crisis need to be 

aligned with SDG 6 targets in order achieve sustainability and progressively work 

towards mitigating the water crisis in order to realise the right to access to water. 

The Courts need to monitor the government and hold it accountable ensuring that 

it takes all necessary measures to protect water resources, whilst striving towards 

progressively providing access to water. The private sector has a huge role to play 

through developing technologies, organisational models and management 

systems needed for the sustainability of water resources. The civil society needs to 

hold both government and the business sector accountable, while also practicing 

a sustainable use of water resources. 

 

6.7. Conclusion  

South Africa is experiencing a water crisis, which has led to the notion of water 

sustainability being the focal point of addressing water challenges. There is a 

decline in freshwater resources as a result of various factors including climate 

change, low rainfall, population increase, and growing industries. This has led to 

many areas across the country facing water shortages, with the City of Cape Town 

facing the possibility of being the first major city in the world to run out of water. 
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Sustainability is strongly connected to the availability of sufficient quantity and 

quality of water for the preservation of healthy ecosystems and is critical for socio 

economic and human development.397 It is therefore essential for water 

management plans put in place to be implemented in a way that gives effect to 

water sustainability. This study has discussed the issues surrounding water provision 

in South Africa in the context of sustainability and the realisation of the right of 

access to sufficient water. The study’s arguments are based around the 

Constitution’s provisions for the right to access to sufficient water in Section 27, and 

for the protection of water resources in Section 24. Section 27 is directly linked to 

water provision and Section 24 is linked to water pollution. These two fundamental 

Sections of the constitution form the backbone of South African water law. They 

play an important role in the protection of people’s water rights, taking 

sustainability into consideration to ensure that these rights are enjoyed by the 

present and the future generations. 

In the South African context, many of the challenges facing the sustainability of 

water resources and the gaps in the practical implementation of water legislation 

lie in the domain of cooperation structures within institutional and political 

agencies. The study has argued that these provisions by the constitution can be 

empowered by aligning national water legislation and water management plans 

with international water laws and development goals such as the ICESCR’s 

General Comment 15 and the UN’s SDG 6. These instruments aim to address water 

challenges and promote the provision of water to all and the protection of water 

resources. 

The ICESCR’s General Comment 15 may play a valuable role in addressing water 

challenges in South Africa. It may be used to signal the high priority that should be 

attached in social policy to ensure that immediate attention is given to water 

challenges, and to provide a common platform from which states can embark on 

the “progressive realisation” of socio economic rights. The General Comment’s 

“minimum core” approach may be used to set a minimum target that the state 

may progressively work towards achieving; and may lay a foundation for the 

                                                           
397 Bhaduri et al. Sustainable Development Goals: A water perspective. Federal Ministry of Education and Research. 

(2015),  16. 
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government’s journey to progressively meet its legal commitment to provide 

access to water in a sustainable way. The UN’s SDG 6 may also contribute 

immensely to addressing water challenges in South Africa. The goal aims to ensure 

access to water and sanitation for all by 2030 and minimise water pollution, a 

purpose shared with both Sections 24 and 27 of the Constitution. Aligning SDG 6 

with South Africa’s development plans and water management plans will ensure 

that SDG 6’s targets are embedded in the strategies designed to address water 

challenges and hold the government accountable to progressively work towards 

meeting the provided targets. 

To address the water crisis, the government needs to build effective institutions to 

pursue water sustainability and provide the platform for the participation of all key 

stakeholders from all sectors. Water management plans need to be aligned with 

SDG 6 targets and the government needs to be monitored by the Courts as well as 

civil organisations. Combined efforts between all sectors, and an effective 

implementation of water sustainability measure should assist with mitigating the 

water drought and contribute towards the progressive realisation of the right to 

access to water. 

Word Count: 31 199 words  

http://etd.uwc.ac.za/



97 
 

6. BIBLIOGRAPHY 

A. Primary sources 

Case law 

1. Besserglik v Minister of Trade, Industry and Tourism 1996 (4) SA 331 (CC). 

2. Government of the Republic of South Africa and Others v Grootboom and 

Others (CCT11/00) [2000] ZACC 19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 

October 2000). 

3. Dormehl v Minister of Justice 2000 (2) SA 825 (CC). 

4. Khosa v. Minister of Soc. Dev., 2002 (10) BCLR 1033 (CC) (S. Afr.). 

5. Mazibuko and Others v City of Johannesburg and Others (CCT 39/09) [2009] 

ZACC 28; 2010 (3) BCLR 239 (CC) ; 2010 (4) SA 1 (CC). 

6. Minister of Health v Treatment Action Campaign (TAC) (2002) 5 SA 721 (CC). 

7. Member of the Executive Council for Development Planning and Local 

Government, Gauteng in Gauteng v Democratic Party and Others, 1998 (4) 

SA 1157 (CC). 

8. Soobramoney v Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC 

17; 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (27 November 1997). 

 

Domestic legislation 

1. The Constitution of the Republic of South Africa Act 108 of 1996. 

2. National Climate Change Response White Paper, 2011. 

3. National Water Act 36 of 1998. 

4. National Environmental Management Act 107 of 1998. 

5. Water Services Act No 108 of 1997. 

 

International instruments 

1. Committee on Economic, Social and Cultural Rights (CESCR), 2002. 

http://etd.uwc.ac.za/



98 
 

2.   Declaration of the United Nations Conference on the Human Environment, 

16 June 1972, U.N. Doc. A/CONF.48/14/Rev.1, Sales No. E. 73.II.A.14 (1973); 

reprinted in 11 I.L.M. 1416 (1972). 

3. High Level Panel on Water, Action Plan. 21 September 2016, pp 3 – 24. 

4. International Covenant on Economic, Social and Cultural Rights 1966. 

5. Maastritcht Guidelines on Violations of Economic, Social and Cultural Rights, 

(1997). Available at 

www1.umn.edu/humanrts/instree/Maastrichtguidelines_.html. (Accessed on 

08 October 2017). 

6. Transforming Our World: The 2030 Agenda for Sustainable Development 

(UNGA Resolution A/RES/70/1, 25 September 2015) (‘2030 Agenda’). 

7. United Nations Millennium Development Goals Report, 2008, 1-56. 

8. United Nations. Sustainable Development Goals (2012). Available at 

http://www.un.org/sustainabledevelopment/sustainable-development-

goals/. (Accessed on 07 March 2017). 

9. Universal Declaration of Human Rights, GA Res 217A (III), UN Doc A/810 at 71 

(1948), concluded on 10 December 1948. 

10. Way, C., The Millennium Development Goals Report. United Nations, New 

York, (2005), 4 – 71. 

11. World Commission on Environment and Development, Our Common Future 

(the Brundtland Report) 1987. 

 

B. Secondary sources 

Journals 

1. Algotson. E., and Murombo. T., Water Supply and Sanitation in South Africa: 

Environmental Rights and municipal Accountability, Lawyers for Human 

Rights, (2009), 2-26. 

2. Ahmed. A and Mustofa. J., Roles of Soft Law in Environmental Protection: An 

overview. Global Journal of Politics and Law Research, 4(2), (2016), 1-18. 

3. Bhaduri. A., Bogardi. J., Siddqi. A., Voigt. H., Vörösmarty. C., Pahl-Wostl. C., 

Bunn. S., Shrivastava. P., Lawford. R., Foster. S., Kremer. ., Renaud. F., Bruns. A 

http://etd.uwc.ac.za/

http://www.un.org/sustainabledevelopment/sustainable-development-goals/
http://www.un.org/sustainabledevelopment/sustainable-development-goals/


99 
 

and Rodriguez. O., Sustainable Development Goals: A water perspective. 

Federal Ministry of Education and Research. (2015), 7-22. 

4. Biswas A. K., Integrated Water Resources Management: A Reassessment A 

Water Forum Contribution. International Water Resources Association.  29 (2), 

(2004), 248. 

5. Bruns. R. B., Ringler. C., and Meinzen-Dick. R., Water Rights Reform: Lessons 

for Institutional Design. International Food Policy Research Institute. (2005), 3-

165. 

6. Chenwei. L., Unpacking ‘Progressive Realisation’, its Relation to Resources, 

Minimum Core and Reasonableness, and some Methodological 

Considerations for Assessing Compliance. De Jure 46 (2013), 742–69. 

7. CSIR. A CSIR perspective on water in South Africa (2010), 1 – 78. 

8. Dugard. J., Rights, regulation and resistance: The Phiri water campaign. 

Centre for Applied Legal Studies, University of Witwatersrand, pp 1-21. 

9. Dugard. J., Court of first instance? Towards a prop-poor jurisdiction for the 

South African Constitutional Court. South African Journal on Human Rights. 

University of the Witwatersrand, (2006), 261-282. 

10. Feris. L.A., The Role of Good Environmental Governance in the Sustainable 

Development of South Africa. Potchefstroom Electronic Law Journal (2010), 

72-99. 

11. Ferreira. G and Ferreira-Snyman. A., The Incorporation of Public International 

Law into Municipal Law and Regional Law against the Background of the 

Dichotomy between Monism and Dualism. Potchestroom Electronic Law 

Journal, 17(4), (2014), 1472-1497. 

12. Filmer-Wilson. E. The human rights-based approach to development: The 

right to water. Netherlands Quarterly of Human Rights, 23 (2). 2005, pp 226. 

213-241. 

13. Francis, R., Water justice in South Africa: natural resources policy at the 

intersection of human rights, economics and political power. Georgetown 

International Environmental Law review 18(1), (2005). 

14. Gabru, N. 'Some Comments on Water Rights in South Africa', (2005) 

Potchefstroom Electronic Law Journal 1: 1-33. 

15. Gleick. Peter, 'The Human Right to Water', Water Policy, 1(5), (1999), 487-503. 

http://etd.uwc.ac.za/



100 
 

16. Gudmundur. A and Asbjorn. E., The Universal Declaration of Human Rights: a 

common standard of achievement. (1999), 1. 

17. Hedden. S and Cilliers. J. Parched prospects: The emerging water crisis in 

South Africa. Institute for Security Studies, African Futures Paper 11 (2014), pp 

1-16. 

18. Heleba. S., The Right of Access to Sufficient Water in South Africa: How Far 

Have we Come? Law, Democracy and Development (2011), 15-27. 

19. Knüppe. K., The challenges facing sustainable and adaptive groundwater 

management in South Africa. Water SA, 37(1), (2011), 67-79. 

20. Kok. A., and Langford. M., ‘The Right to Water’ in Brand. D and Heyns. C., 

Spcop-Economic Rights in South Africa. Pretoria University Law Press. (2005), 

191. 

21. Kumi. E., Arhin. A. A., and Yeboah. T., Can post-2015 sustainable 

development goals survive neoliberalism? A critical examination of the 

sustainable development-neoliberalism nexus in developing countries. 

Environment, Development and Sustainability. (2014), 539-554. 

22. Le Blanc. D., Towards Integration at Last? The Sustainable Development 

Goals as a Network of Targets. United Nations Division for Sustainable 

Development, 23, (2015), 176 – 187. 

23. Loucks. D. P., Sustainable water resources management. Water 

International, 25(1), (2000), 3-10. 

24.  Nigam. A., Right to Water in International and National Perspective. IOSR 

Journal of Humanities and Social Science, 19 (4) (2014), 10 – 14. 

25. Njuh Fuo. O., The Right of Access to Sufficient Water in South African: 

Comments on Federation for Sustainable Environment and Others v Minister 

of Water Affairs (2012) ZAGPPHC. 

26. Pejan. R., The right to water: The road to justiciability. International literature 

review, 36, (2004), 1208. 

27. Pienaar. G. J and Van der Schyff. E., The reform of water rights in South 

Africa. Law, Environment and Development Journal (2007), 181 – 194. 

Available at http://www.lead-journal.org/content/07179.pdf. Accessed on 

22 September 2016. 

http://etd.uwc.ac.za/



101 
 

28. Salman. M. A., and McInerney-Lankford. S., The human right to water: Legal 

and policy dimensions. Law, Justice and Development. 2004 The 

International for reconstruction and Development/The World Bank. Pp 1-149. 

29. Sands. P., Principles of International Environmental Law. Cambridge 

University Press. (2003), 253. 

30. Scott. A and Coustalin. G., The Evolution of Water Rights, Natural Resources 

Journal 35 (4), (1995), 821-979. 

31. Seetal. A. R and Quibell. G., Water Right Reform: Lessons for Institutional 

Design. International Food Policy Research Institute, (2005), pp 153-165. 

32. Singh. G., Sustainable Development Goals 2016 – 2030: Easier Stated Than 

Achieved. Journal of Innovation for Inclusive Development. 1(1), (2016), 1 – 

2. 

33. Stein. R., Water Law in a Democratic South Africa: A County Case Study 

Examining the Introduction of a Public Rights System. Texas Law Review, 83 

(2004), 2167-2176. 

34. Ukwandu. D. C., Water use and Sustainable Development in South Africa. 

University of South Africa, (2009), 107 – 176. 

35. Verschuuren J. (2006). Sustainable Development and the Nature of 

Environmental Legal Principles. 9(1); 209-211. 

36. Williams. L. A., The Justiciability of Water Rights: Mazibuko v. City of 

Johannesburg. Willametter Journal of International Law and Dispute 

Resolution, 18. (2010), pp 211 – 255. 

37. Yeshanew. S., Combining the “minimum core” and “reasonableness” model 

of reviewing socio-economic rights. African Human Rights Law Journal. 9(3). 

(2016), 8-12. 

 

Books 

1. Aswathanarayana. U., Water Resources Management and the Environment. 

A.A. Balkema Publishers (2001), 388. 

2. Beyerlin U. & Marauhn T., International Environmental Law, Hart, Oxford. 

(2011), 3-15. 

http://etd.uwc.ac.za/



102 
 

3. Fisher. D., The Law and Governance of Water Resources: The Challenge of 

Sustainability. New Horizons in Environmental and Energy Law (2009), 21 – 46. 

4. Kirchhoffer DG Human Dignity In Comparative Ethics (2013) Amherst: Teneo 

Press. 

5. Glazewski J. I., Environmental Law in South Africa, (2013) 3rd Edition, 

Butterworths/LexisNexis, 1-28. 

6. Brand. D., Gevers. C., Govender. P. L., Mailula. D., Ntlama. N., SIbanda. S 

and Stone. L., South African Constitutional Law in Context (2014) Cape 

Town: Oxford University Press. 

 

Reports 

1. CSIR., A CSIR Perspective on Water in South Africa. CSIR Report No 

CSIR/NRE/PW/IR/2011/0012/A, (2010), 4 - 64.   

2. Department of Water Affairs and Forestry.  Resource Directed Measures for 

Protection of Water Resources.  Volume 2: Integrated Manual, Version 1.0. 

Pretoria, South Africa (1999), 1-45.   

3. Department of Water Affairs and Forestry. Free Basic Water Implementation 

Strategy, (Version 2), (2002), 3-44. 

4. Department of Water Affairs, Water for Growth and Development 

Framework, version 7, (2009), 9 – 46. 

5. National Development Plan 2030: Our future – make it work (2012), 197 – 216. 

6. Report of the United Nations Water Conference, Mar del Plata, March 14–25, 

1977, U.N. Publication, Sales No. E.77.II.A.12 (1977). 

7. South African Environment Outlook: A report on the state of environment. 

Department of Environmental Affair and Tourism. 2006, 1-371. 

8. South African Human Rights Commission. 3rd Economic and Social Rights 

Report, Chapter 8:  The right to sufficient water.2001, 297 – 322. 

9. The 2030 Water Resources Group. Charting Our Water Future: Economic 

Frameworks to inform decision making. (2009), 10 - 36. 

10. World Health Organisation. Minimum water quantity needed for domestic 

uses. WHO Regional Office for South-East Asia. (2005), 1-4. 

http://etd.uwc.ac.za/



103 
 

11. WWF-SA. Scenarios for the Future of Water in South Africa (2017), 1 – 23. 

12. World Conservation Strategy: Living Resource Conservation for Sustainable 

Development. International Union for Conservation of Nature and Natural 

Resources, (1980), 2 - 20. 

 

Online sources 

1. Bond, P and Dugard, J, ‘Water, Human Rights and Social Conflict: South 

African Experiences’, 2008(1) Law, Social Justice & Global Development 

Journal (LGD). Available at: 

http://www.go.warwick.ac.uk/elj/lgd/2008_1/bond_dugard. (Accessed on 

25 March 2017). 

2. Centre for Environmental Rights highlights mining’s socio-economic 

challenges. (2016). Available at: www.mining review.com/news/centre-for-

environmental-rights-highlights-minings-socio-economic-challenges. 

(Accessed on 29 September 2016). 

3. CESCR. An evaluation of the obligation to take steps to the “maximum 

available resources” under an optional protocol to the Covenant. 

Statement, UN Committee on Economic, Social and Cultural Rights, 38th 

Session, 30 April–18 May. UN doc. E/C.12/2007/1. Available at: 

http://huachen.org/english/bodies/cescr/docs/statements/Obligationtotak

esteps-2007.pdf . (Accessed on 28 February 2017). 

4. Danchin. P., A Human Right to Water? The South African Constitutional 

Court’s Decision in the Mazibuko Case. Available at: 

http://www.ejiltalk.org/a-human-right-to-water-the-south-african-

constitutional-court%E2%80%99s-decision-in-the-mazibuko-case/. (Accessed 

on 12 January 2017). 

5. De Vos. P., Water is life (but life is cheap). Centre for Law and Social Justice. 

Available at 

http://www.writingrights.org/2010/07/21/waterislifebutlifeischeappierredevos

/ . (Accessed on 27 March 2017). 

http://etd.uwc.ac.za/

http://www.writingrights.org/2010/07/21/waterislifebutlifeischeappierredevos/
http://www.writingrights.org/2010/07/21/waterislifebutlifeischeappierredevos/


104 
 

6. ECSR-Net. The Government of South Africa ratifies the ICESCR, 20 July 2015. 

Available at: https://www.escr-net.org/news/2015/government-south-africa-

ratifies-icescr. (Accessed on 04 February 2017). 

7. ENCA News. SA drought declared national disaster, Day Zero pushed back. 

Published on 13 February 2018. Available at: https://www.enca.com/south-

africa/sa-drought-declared-national-disaster. (Accessed on 13 February 

2018). 

8. Macharia. J and Clarke. D., South Africa's water crisis spreads from Cape 

Town. Reuters. Available at: https://www.reuters.com/article/us-safrica-

drought-lesotho/south-africas-water-crisis-spreads-from-cape-town-

idUSKBN1FK27A. (Accessed on 03 February 2018). 

9. The Citizen. Eastern Cape water crisis worsens. Available at: 

https://citizen.co.za/news/news-cns/1800939/eastern-cape-water-crisis-

worsens/. (Accessed on 01 January 2018). 

10. The South African Human Rights Commission. SAHRC monitoring water crisis 

in Cape Town, (27 January 2018). Available at: 

https://www.sahrc.org.za/index.php/sahrc-media/news-2/item/1091-sahrc-

monitoring-water-crisis-in-cape-town. (Accessed on 03 February 2018). 

  

http://etd.uwc.ac.za/

https://www.enca.com/south-africa/sa-drought-declared-national-disaster
https://www.enca.com/south-africa/sa-drought-declared-national-disaster
https://www.reuters.com/article/us-safrica-drought-lesotho/south-africas-water-crisis-spreads-from-cape-town-idUSKBN1FK27A
https://www.reuters.com/article/us-safrica-drought-lesotho/south-africas-water-crisis-spreads-from-cape-town-idUSKBN1FK27A
https://www.reuters.com/article/us-safrica-drought-lesotho/south-africas-water-crisis-spreads-from-cape-town-idUSKBN1FK27A
https://citizen.co.za/news/news-cns/1800939/eastern-cape-water-crisis-worsens/
https://citizen.co.za/news/news-cns/1800939/eastern-cape-water-crisis-worsens/
https://www.sahrc.org.za/index.php/sahrc-media/news-2/item/1091-sahrc-monitoring-water-crisis-in-cape-town
https://www.sahrc.org.za/index.php/sahrc-media/news-2/item/1091-sahrc-monitoring-water-crisis-in-cape-town


105 
 

 

 

 

 

University of the Western Cape 

Private Bag X17, Bellville 7535, South Africa  

Telephone:  ++27-21- 959 2255/959 2762  Fax:  ++27-21- 959 1268/2266 

Email:  jvanbeverdonker@uwc.ac.za 

 

  
 

 

 

FACULTY OF LAW 

 

 

 GENERAL PLAGIARISM DECLARATION 

Name: …Kukhanya Ncube………. 

Student number: …3476746….… 

1. I hereby declare that I know what plagiarism entails, namely to use another’s work and to 

present it as my own without attributing the sources in the correct way. (Refer to University 

Calendar part 1 for definition) 

2. I know that plagiarism is a punishable offence because it constitutes theft. 

3. I understand the plagiarism policy of the Faculty of Natural Science of the University of the 

Western Cape. 

4. I know what the consequences will be if I plagiarise in any of the assignments for my course. 

5. I declare therefore that all work presented by me for every aspect of my course, will be my 

own, and where I have made use of another’s work, I will attribute the source in the correct 

way.  

  

---KT NCUBE--------------         --19/02/2018--------- 

Signature       Date 

 

http://etd.uwc.ac.za/

mailto:mapolles@uwc.ac.za

	TITLE PAGE
	ACKNOWLEDGEMENT
	ABSTRACT
	TABLE OF CONTENTS
	KEYWORDS
	ACRONYMS
	CHAPTER ONE: Introduction
	CHAPTER TWO: International Perspective
	CHAPTER THREE: The Constitution
	CHAPTER FOUR: Minimum core vs Progressive realisation
	CHAPTER FIVE: The Sustainability of Water Resources
	CHAPTER SIX: Recommendations
	BIBLIOGRAPHY



