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ABSTRACT 

International standards recognise the basic right of all women and girls to make 

free choices about reproduction including the number if any, spacing and timing of 

their children without being subjected to discrimination, coercion, or violence. The 

enjoyment of this right by many women in the world has overtime been interfered 

with through forced sterilisation which has a salient history beginning with the 

eugenics movement in the 20th century indicating a disproportionate impact on 

the poor, ethnic minorities, women with disabilities, transgender group, as well as 

women living with HIV.   Access to justice for forced sterilisation as an 

infringement on women’s reproductive rights has been possible through litigation 

both at domestic and international courts.  However, forced sterilisation which 

occurs before the State party ratified the relevant treaty relied on or became 

subject to the jurisdiction of the human rights organ to entertain individual 

communications presents unique and difficult legal question for human rights law. 

The reason is that, as prescribed by the rule against retroactivity, the wrongfulness 

of an act must be established based on the obligations in force at the time when the 

act was performed. As such communications, the facts of which occurred before 

the State’s ratification of the treaty or acceptance of the jurisdiction of the treaty 

monitoring organ are generally inadmissible. 

The doctrine of continuing violation of human rights as an exception to the rule 

against retroactivity is based on the reality that an act or an omission which occurs 

before the ratification of a human rights treaty may keep affecting the right(s) of a 

person protected under it. However, determining if forced sterilisation has 

consequences that create a continuing violation of treaty rights of the affected 

person presents real difficulties considering that it violates several rights such as 

the right to dignity, right against torture, non-discrimination amongst others.  This 

study thus seeks to determine whether forced sterilisation is a continuing 

violation having regard to the rights negatively affected by it and their possible 

continuing nature.  In doing this, the thesis takes a contextual approach informed 

by the theory of intersectionality, which prioritises understanding the context that 

shapes the vulnerability to and the experience of the impact of forced sterilisation 

on affected women. This is used to determine if such lasting impact compromises 
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the enjoyment of certain rights or result in their continued violation beyond the 

date of ratification of the treaty or becoming subject to the jurisdiction of the 

human rights organ. 
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CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND 

International standards recognise the basic right of all women and girls to make 

free choices about reproduction including the number if any, spacing and timing of 

their children without being subjected to discrimination, coercion, or violence.1 

The enjoyment of this right by many women in the world has overtime been 

interfered with through forced sterilisation. It has a salient history indicating a 

disproportionate impact on poor and often marginalised women.2 This abuse 

which began early in the twentieth century in Europe and America was motivated 

by eugenic principles leading to hundreds of thousands of people being forcefully 

sterilised in a bid to improve the genetic quality of the human population.3  Forced 

sterilisation has continued to be used against vulnerable and marginalised women 

for several reasons including as a means of population control.4 

Catalina Devandas, the United Nations Special Rapporteur on the Rights of Persons 

with Disabilities, in her report to the United Nations General Assembly showed the 

widespread systemic violence of forced sterilisation of women and girls with 

 
1 Convention on the Elimination of all Forms of Discrimination against Women (1981) article 10(h), 
12 and 16(e); Committee on the Elimination of all Forms of Discrimination against Women General 
Recommendation No. 19: Violence against Women (1992) para 22, Beijing Declaration and 
Platform for Action (1995) para 94; Protocol to the African Charter on Human and Peoples Rights 
on the Rights of Women in Africa (2004) article 14. 
2 Kelly ME ‘Sterilization abuse: A proposed regulatory scheme’ 1979 DePaul Law Review 736. 
3 Reilly PR ‘Involuntary sterilization in the United States: A surgical solution’ (1987) 62(2) 
Quarterly Review of Biology 153. 
4 It has been noted that a range of incentives or coercive pressures has been employed to secure 
agreement to sterilisation, including offers of money, food, and housing, as well as threats of losing 
welfare aids or their lives, fines or punishments, together with misleading information about the 
procedure. Under some government programs, rewards have equally been given to health workers 
who met sterilisation targets. Those most targeted by such programs are people living in poverty, 
indigenous people and ethnic minorities. See OHCHR, UN WOMEN, UNAIDS, UNDP, UNFPA, UNICEF 
& WHO Eliminating forced, coercive and otherwise involuntary sterilization: An interagency 
statement (2014).  Miranda JJ & Yamin AE ‘Reproductive health without rights in Peru’ (2004) 363 
Lancet 68. Thousands of forced sterilisations of Native American women (especially Quechua 
women) occurred during the presidency of Albert Fujimori in Peru between 1990 and 2000 as a 
means of controlling population growth and reducing poverty. Factors that made this group a 
target of sterilisation included negative stereotypes, socio-economic status as well as a widely held 
belief of racial inferiority, etc. See Vasquez del Aguila E ‘Invisible women: Forced sterilization, 
reproductive rights, and structural inequalities in Peru of Fujimori and Toledo’ (2006) 6(1) Studies 
in Research and Psychology 109.   
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disabilities around the world.5  This is just one of the several groups of vulnerable 

women that already have and are at risk of being forcefully sterilised. In different 

parts of the world such as Africa, Europe,6 Latin America7 and Asia, forced 

sterilisation has been disproportionately used against poor women belonging to 

an ethnic or racial minority,8 women with disabilities,9 transgender group,10 as 

well as women living with HIV (for example South Africa, Namibia, and Chile).11   

Forced sterilisation in Africa is a challenge hindering women’s enjoyment of their 

reproductive rights. Although not a prevalent issue in all parts of Africa, it has been 

particularly recorded as an invasive procedure used mostly against women in 

South Africa,12 Namibia,13 and Kenya14 especially those living with HIV.15 The 

 
5 Report of the United Nations Special Rapporteur on the Rights of Persons with Disabilities 
Catalina Devandas, ‘Sexual and Reproductive health and rights of girls and young women with 
disabilities’ UN Doc. A/72/133, 14 July 2017 para 29-33. 
6 Zampas C & Lamackova A ‘Forced and coerced sterilization of women in Europe’ (2011) 114(2) 
International Journal of Gynaecology and Obstetrics 163; Tomasovic EK ‘Robbed of reproductive 
justice: The necessity of a global initiative to provide redress to Roma women coercively sterilised 
in Eastern Europe’ (2010) 41 Colombian Human Rights Law Review 765. 
7 Getgen JE ‘Untold truths: The exclusion of enforced sterilizations from the Peruvian Truth 
Commissions Final Report’ (2009) 29(1) Boston College Third World Law Journal 1. 
8 A good example is Roma women in Slovakia. See Tomasovic EK ‘Robbed of reproductive justice 
(2010) 765; European Roma Rights Centre (ERRC) 'Coercive and Cruel: Sterilization and its 
consequences for Romani Women in the Czech Republic (1996-2016)' (2016) Report of the ERRC 
available at http://www.errc.org/cms/upload/file/coercive-and-cruel-28-november-2016.pdf 
(accessed 9 November 2017).  
9 There have been recent reports of forced sterilization of disabled women in Australia without 
much being done by the government to put a stop to it. See Elliott C ‘Victims of violence: The forced 
sterilization of women and girls with disability in Australia’ 2017 Laws 2. 
10 There appears to be a glimmer of hope for this group given the ECHR decision in AP, Garcon and 
Nicot v France Nos. 79885/12, 5247/13, 52596/13, ECHR 2017, Judgment of 6 April 2017 where it 
held that conditioning the recognition of gender identity on medical procedures or sterilising 
treatments amounted to forcing transgender individuals to choose between exercising their right 
to respect for private life or their right to respect for their physical integrity. See para 131. 
11The African Commission on Human and Peoples Right noted the occurrence of this practice in its 
resolution 260 on Involuntary Sterilization and the protection of human rights in Access to HIV 
Services, ACHPR/Res.260(LIV)2013.  See also McLaughlin LC ‘The price of failure of informed 
consent law: Coercive sterilization of HIV-positive women in South Africa’ (2014) 32 Law and 
Inequality 69.   
12 Essack Z & Strode A ‘''I feel like half a woman all the time”: the impacts of coerced and forced 
sterilisations on HIV-positive women in South Africa’ (2012) 26(2) Agenda 24; McLaughlin LC 'The 
price of failure of informed consent law’ (2014) 69; Strode A, Mthembu S, & Essack Z. “She made up 
a choice for me”: 22 HIV-positive women’s experiences of involuntary sterilization in two South 
African provinces’ (2012) 20 Reproductive Health Matters 61. 
13 Gatsi J, Kehler J, and Crone T ‘Make it everybody’s business’ (2010) available at 
https://athenanetwork.org/assets/files/Coerced%20sterilization/Make%20it%20everyone's%20busi
ness...%20--%20Report.pdf (accessed  7 November, 2017) ; Mallet JJ and Kalambi V ‘Coerced and 
forced sterilization of HIV-positive women in Namibia’ (2008) 13(2-3) HIV AIDS Policy Law Review 
77–78. 
14 African Gender and Media Initiative ‘Robbed of Choice: Forced and coerced sterilization 
experiences of women living with HIV in Kenya’ (2012) available at 
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discriminatory attitude against HIV positive women initiated by healthcare 

providers is borne out of the erroneous belief that they are incapable of taking 

care of their children as a result of their health challenge.16  It is however not all 

HIV positive women that are affected, it particularly affects those who are equally 

poor.17  The reports revealed that most women were either uninformed of the 

procedure or given consent forms to sign while in labour without an explanation of 

its contents and in some cases under duress or threat of denial of medical 

services.18 Some women only become aware of the procedure long after it is 

performed due to their inability to get pregnant.19 

Considering the history, nature, and consequences of forced sterilisation, the need 

to provide reparation to those affected cannot be overemphasised.  Undoubtedly, 

litigation in domestic or international courts presents a more direct route to 

accessing justice for forced sterilisation.20 As such, it has been subjected to 

litigation as a human rights violation both before domestic and international 

courts. In VC v. Slovakia,21  NB v. Slovakia22 and IG and Others v. Slovakia,23 

involving the forceful sterilisation of some Slovakian women, the European Court 

of Human Rights found a violation of the rights against torture, cruel, inhuman and 

degrading treatment as well as the right to private and family life and ordered the 

State to pay monetary compensation in favour of the applicants. The Inter-

American Court in IV v. Bolivia24 also found forced sterilisation to violate a 

woman's right to exercise her reproductive choices without coercion or 

discrimination. As a guarantee of non-repetition, the court also required the State 

 
https://profiles.uonbi.ac.ke/kihara/files/report-on-robbed-of-choice-forced-and-coerced-
sterilization-experiences-of-women-living-with-hiv-in-kenya.pdf (accessed 7 November 2017). 
15 Nair P ‘Litigating against the forced sterilization of HIV positive women: Recent developments in 
Chile and Namibia’ (2010) 23 Harvard Human Rights Journal 224. 
16 International Community of Women Living with HIV/AIDS (ICW) ‘The Forced and Coerced 
Sterilization of HIV Positive Women in Namibia (2009) 8. 
17 International Community of Women Living with HIV/AIDS (2009) 8. 
18International Community of Women Living with HIV/AIDS 8; Kossen J 'Rights, respect, 
responsibility: Advancing the sexual and reproductive health and rights of young people through 
international human rights law' (2012) 15(2) University of Pennsylvania Journal of Law and Social 
Change160.  
19 International Community of Women Living with HIV/AIDS 8. 
20 Nair P ‘Litigating against the forced sterilization of HIV positive women’ (2010) 227 
21 V.C. v Slovakia Application No.18968/07 ECtHR Judgment of 8 November 2011. 
22 N.B. v Slovakia Application No. 29518/10 ECtHR judgment of 12 June 2012. 
23 I.G. & Others v. Slovakia Application No. 15966/04 European Court of Human Right (ECtHR) 
Judgment of 13 November 2012. 
24 I.V. v Bolivia Case No. 12.655 IACtHR judgment of 30 November 2016. 
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to ensure that consent to sterilisation is always prior, full, and informed. The 

Namibian Supreme Court in the case of Government of the Republic of Namibia v. 

LM and Others25 held the State liable for failure to ensure informed consent was 

obtained before the sterilisation of three HIV positive women. The CEDAW 

Committee in AS v. Hungary26 found the State responsible for its failure to provide 

a woman with the necessary information and ensure consent to sterilisation is 

obtained. These cases demonstrate a determination by human rights activists, 

international human rights bodies as well as domestic courts to put an end to the 

forced sterilisation of women as well as the provision of reparation to victims.  

In the cases cited above, the State parties were held accountable because they 

were bound to protect the reproductive rights of the victims and their actions 

were subject to review by the treaty monitoring bodies, having ratified the 

relevant human rights treaties, and accepting to be subject to their individual 

communications procedures (crucial date).27 In the case of Government of the 

Republic of Namibia v. LM. And Others, the case was not affected by the relevant 

statute of limitations.  Accessing justice may however be a different issue 

altogether if these conditions do not exist. It remains to be seen what relevant 

criteria human rights treaty bodies would consider in holding States accountable 

for forced sterilisation which occurred before the State party became bound by the 

relevant instrument or subject to the contentious jurisdiction of the human rights 

organ.  

1.1.1 Accessing justice for human rights violations occurring before the 
crucial date 

It is not an easy task to erase the memories of events especially the human rights 

abuses of the past. In Europe for example, the past has enormous relevance due to 

the many wars and their aftermath involving mass expulsion, arbitrary seizure, 

and confiscation of properties, amongst others. Without considering others as less 

relevant, worthy of note are the abuses perpetrated in Latin America in the height 

 
25 Government of the Republic of Namibia v LM and Others, Case No. SA 49/2012, [2014] NASC 19 (3 
November 2014) (Namibia, Supreme Court). 
26 A.S. v Hungary Comm. No. 4/2004 CEDAW Committee Judgment of 29 August 2006. 
27 The crucial date is the date the State party ratified the human rights treaty or the Optional 
protocol allowing individual communications, or the date of making a declaration accepting to be 
subject to the individual communications jurisdiction of the human rights organ. 
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of the cold war; various human rights violations by dictatorial and repressive 

regimes (for example South Africa during apartheid); and cases of forced 

sterilisation in Europe and America in the 20th century which though dated in 

history remain fresh in the minds of persons affected who continually yearn for 

justice. Most of these events occurred when the State parties involved had neither 

ratified human rights treaties nor accepted the contentious jurisdiction of human 

rights organs. In all of these, what is the possibility of holding States accountable 

for past abuses?  

One of the difficulties in human rights law is how to deal with past violations as 

demonstrated in the case of Janoweic v. Russia.28 Holding a State accountable for 

past violations is difficult where at the time the acts were committed, the State  

had either not acquired human rights protection obligations or had not accepted 

the contentious jurisdiction of human rights institutions.29 This problem is not 

limited to injustices of the past, it also touches on issues even though relatively 

recent, but occurred at the time when the state party had not yet ratified the 

human rights treaty (or protocol) relied on. Can human rights law solve all such 

problems of the past? The answer largely depends on several issues which touch 

on the rule against retroactivity of human rights treaties and if the issue falls 

within the recognised exceptions.    

The protective shield of a human rights treaty in principle only becomes effective 

once it has entered into force as the general rule under international law is that 

treaties do not apply retroactively.30 Temporal jurisdiction finds its roots in the 

principle of non-retroactivity in article 28 of the Vienna Convention on the Law of 

Treaties (VCLT),31 which provides that 

Unless a different intention appears from the treaty or is otherwise 

established, its provisions do not bind a party in relation to any act or 
 

28 Janowiec v Russia, App. Nos. 55508/07 and 29520/09, Eur. Ct. H.R.1, 19 (2013). In this case, the 
relatives of prisoners of war who were massacred during World War II unsuccessfully attempted to 
get justice for the harm done in the 1940s. 
29 Koch J ‘The difficulty of temporal jurisdiction in Janowiec and Others v Russia’ (2015) 38(3) 
Boston College International and Comparative Law Review 57. 
30 Vandenhole W The Procedures before the UN Human Rights Treaty Bodies: Divergence or 
Convergence? (2004) 289. 
31 United Nations, Vienna Convention on the Law of Treaties between States and International 
Organisations or between International Organisations, 12 March 1986. 
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fact which took place or any situation which ceased to exist before the 

date of the entry into force of the treaty with respect to that party.  

The rationale of the non-retroactivity rule is that treaties are meant to guide future 

conduct, meaning that states must be given notice before they are held 

accountable.32 In essence, the wrongfulness of an act must be established based on 

the obligations in force at the time when the act was performed.33 As such, 

providing redress for past human rights violations present a unique and difficult 

legal question for international human rights law. The difficulty is because they 

were committed before the State signed the relevant international instrument 

relied upon. A major hurdle for persons seeking justice will be to satisfy the treaty 

body concerned that the communication is admissible ratione temporis.34  

The non-retroactivity principle is not cast in stone as it may not be applied in cases 

where the events predating the entry into force of the treaty have consequences 

which may raise the question of a continuing violation.35 The doctrine of 

continuing violations takes cognisance of the fact that in reality, an act or an 

omission committed before the ratification of a human rights treaty may keep 

affecting the right(s) of a person protected under it after ratification.36 It acquired 

significance on account of the jurisprudence of bodies charged with monitoring 

human rights treaties in which they have been confronted with interesting 

problems arising from the timing of complaints concerning acts or omissions of 

 
32 Blanchard S ‘State consent, temporal jurisdiction, and the importation of continuing 
circumstances analysis into international investment arbitration’ (2011) 10(3) Washington 
University Global Studies Law Review 428. 
33 Elias TO ‘The doctrine of intertemporal law’ (1980) 74(2) The American Journal of International 
Law 286; R Higgins, ‘Time and Law: International Perspectives on an Old Problem’ (1997) 46 
International and Comparative Law Quarterly 506. See also article 13 of the International Law 
Commission (ILC), Draft Articles on the Responsibility of States for Internationally Wrongful Acts, 
November 2001, Supplement No. 10(A/56/10) chp.I.V.E.1. It provides that ‘an act of a State does 
not constitute a breach of an international obligation unless the State is bound by the obligation in 
question at the time the act occurs.’  
34 Jurisdiction ratione temporis or temporal jurisdiction refers to the jurisdiction of a court or 
tribunal over a proposed legal action in relation to the timing of the facts leading to it. 
35 Mikaelsen L European Protection of Human Rights: The Practice and Procedure of the European 
Commission of Human Rights on the admissibility of applications from individuals and States 
(1980)100.  
36 It serves to mitigate the effects of the non-retroactivity rule. Van Pachtenbeke A & Haeck Y ‘From 
De Becker to Varnava: The state of continuing situations in the Strasbourg case law’ (2010) 1 
European Human Rights Law Review, 47. Shelton D Remedies in International Human Rights Law 
(2015) 8.1.1, 262. Buyse A ‘A lifeline in time – Non-retroactivity and continuing violations under 
the ECHR’ (2006) 75 Nordic Journal of International Law, 66-67.    
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States which predates the time they became parties to the relevant human rights 

treaty or protocol. 

The doctrine of continuing violations has been applied by various human rights 

monitoring bodies in asserting a right to force States to remedy violations that 

occurred before the signing of a human rights treaty. A violation is said to be 

continuing where the act constituting the breach continues or the initial breach 

produces continuing effects which continues to be in violation of a right. As simple 

as it may appear, determining jurisdiction ratione temporis over continuing 

violations often present real difficulties. The contentious issue human rights 

bodies have had to address in expanding the limits of their temporal jurisdiction is 

distinguishing a continuing violation from an instantaneous act which only has 

lasting consequences which do not violate the rights of the applicant. 

The International Law Commission (ILC) has attempted to clarify the distinction 

between an instantaneous act with lasting consequences and a continuing 

violation in Article 14(1) of the ILC Draft Articles dealing with the extension in 

time of the breach of an international obligation.37 The ILC sees a continuing 

violation as one that has commenced but has not ceased at the relevant time.38 

Upon cessation, it no longer has a continuing character, even though certain effects 

of the act may continue.39 The ILC acknowledges that in reality internationally 

wrongful acts may have prolonged consequences for example sufferings from 

earlier acts of torture or economic impacts of expropriation of property even if the 

torture has ceased or the property has passed. It is of the view that such lasting 

consequences do not, however, entail that the breach itself is a continuing one.40 

Human rights organs have attempted to further clarify what acts should be 

considered continuing in determining temporal jurisdiction over alleged breaches 

occurring before the critical date. In human rights jurisprudence, as will be shown 

in the thesis, a predictable test for determining a continuing violation as opposed 

to an instant act with lasting consequences has not been developed as a result of 

several interpretations of continuing violations adopted overtime. 

 
37 ILC Draft Articles (2001) para 3 60. 
38 ILC Draft Articles (2001) 60 para 5 60. 
39 ILC Draft Articles (2001) para 5 60. 
40  ILC Draft Articles (2001) para 6 60. 
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1.1.2 The case of forced sterilisation 

Forced sterilisation from the decisions cited above is a violation of women’s 

reproductive rights. Although the African human rights organs41 have not given 

any decision regarding the violation of women’s sexual and reproductive rights 

through forced sterilisation, accessing justice for forced sterilisation would likely 

not be a challenge as it amounts to a State's violation of its duty to protect 

women’s reproductive rights in the African Charter and particularly African 

Women's protocol. The African Commission has also demonstrated its stand 

against forced sterilisation through its Resolution 260 on involuntary 

sterilisation.42  

In a bid to access justice for forced sterilisation, temporal limitations based on the 

rule against retroactivity might be a challenge. These would involve cases of forced 

sterilisation which occurred before the State ratified the relevant treaty or became 

subject to the jurisdiction of the human rights organ. An example would be a case 

occurring before the Protocol to the African Charter on Human and Peoples’ Rights 

on the Rights of Women in Africa (African Women’s Protocol) entered into force 

for a State. Applicants before the African Court will most likely have to overcome 

temporal limitations as only eight out of thirty States that have ratified the African 

Court Protocol have made a declaration permitting individual communications. 

This is particularly the case as some women get to know about the procedure 

years later after unsuccessfully trying to get pregnant. Namibia, Kenya, and South 

Africa with recorded cases of forced sterilisation are yet to make the relevant 

declaration. It is thus important to consider how the continuing violations doctrine 

can be used to overcome temporal limitations in the quest for justice. 

The CEDAW Committee has had an opportunity to determine whether a case of 

forced sterilisation amounts to a continuing violation in AS v. Hungary.43 In that 

case, the author was sterilised without her consent while undergoing a caesarean 

section and as such alleged a violation of her rights including access to health-

 
41 Including the African Commission, African Committee on the Rights and Welfare of the Child and 
the African Court on Human and Peoples’ Rights. 
42 African Commission on Human and Peoples’ Rights Resolution 260 on Involuntary Sterilisation. 
43 AS. v Hungary (2006). 
 

http://etd.uwc.ac.za/ 
 



9 
 

related information, health, and reproductive autonomy. On the issue of 

admissibility ratione temporis, the author claimed that the effects of the violations 

are continuing. As a result of having been sterilised without her full and informed 

consent, she lost her reproductive capacity. She also noted the permanent nature 

of sterilisation and the near impossibility of reversal surgery. The CEDAW 

Committee in ruling on admissibility referred to the permanence of a sterilisation 

procedure and the difficulty and low success rate of a reversal surgery which is 

dependent on several conditions. Based on this, the Committee held that forced 

sterilisation amounts to a continuing violation of the author’s rights and that 

admissibility ratione temporis is justified.44 The Committee therefore considered 

the merits of the communication. The criteria used by the Committee are unclear 

and it failed to articulate how the continuing violations doctrine applies in the case 

of forced sterilisation having regard to the rights allegedly violated.    

1.2 PROBLEM STATEMENT 

The continuing violations doctrine has had a limited application by the African 

human rights organs unlike the other regional human rights institutions and 

Human Rights Committee. The tests used for defining a continuing violation have 

largely been developed by these other bodies which could serve as a guiding 

precedent for the African Human Rights organs. However, the extent to which the 

decision in AS v. Hungary concerning forced sterilisation serves as a useful guide is 

questionable.  The challenge in the admissibility decision in AS v. Hungary is that 

the Committee mostly had regard to the facts giving rise to the breach without 

considering the rights allegedly violated and the context in which the violation 

occurred.  The issue of admissibility was clearly whether there was a continuing 

violation of the rights involved. No mention of the rights violated was made in the 

admissibility decision. 

Forced sterilisation infringes the right of women to decide on the number and 

spacing of their children leaving lasting consequences for a woman’s physical and 

mental health.45 It also violates several internationally protected rights which 

include amongst others the right against torture, and other cruel, inhuman and 

 
44 AS. v Hungary (2006) para 10.4. 
45 CEDAW General Recommendation NO. 19: Violence against Women (1992) para 22. 
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degrading treatment or punishment,46 non- discrimination, the right to physical 

and mental integrity, the right to dignity, private and family life, personal liberty, 

health, reproductive autonomy, and the right to be free from gender-based 

violence.47 Forced sterilisation has also been considered as interfering with the 

right to protection of the family as well as of mothers and children.48   

The determination of a continuing violation concerning acts such as forced 

sterilisation which violates several recognised rights could present real difficulties. 

Faced with a possible violation of all these rights mentioned above, it becomes the 

duty of the tribunal to employ a proper approach to determine the existence of a 

continuing violation in such circumstances having regard to the rights allegedly 

violated.  In employing a factual assessment, a human rights body could make the 

error of holding as admissible complaints of alleged violations that do not possess 

a continuing character.   

The doctrine of continuing violations seeks to determine if a violation is 

continuing. This must be differentiated from the continuance of the act itself which 

may create a state of affairs but not be a continuing violation. Forced sterilisation 

is not a violation in itself; rather it amounts to a violation of several human rights. 

As such, in determining a continuing violation, emphasis must be placed on 

determining if the rights allegedly violated are continuing. The determination of a 

continuing character, in this case, is not just an examination of the individual rights 

in their general application, but also in the context of forced sterilisation. The 

CEDAW Committee failed to make this assessment in AS v. Hungary. Upon the 

Committee’s reasoning of the permanence of the procedure, it declared the case 

admissible and considered all the rights allegedly violated on the merits without 

 
46 Sifris R ‘Conceptualising involuntary sterilization as ‘severe pain or suffering’ for the purposes of 
torture disclosure’ (2010) 28(4) Netherlands Quarterly of Human rights 525. Article 1 of the United 
Nations Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or 
Punishment, 1465 UNTS 85, entered into force 26 June 1987. See also the Human Rights Committee 
General Comment 28: The Equality of rights between men and women, 29 March 2000, para 20 
where it was noted that forced sterilisation has implications for the protection against torture 
contained in article 27 of the ICCPR. See also Committee on the Rights of Persons with Disabilities 
General Comment No. 3 on women and girls with disabilities (2016) CRPD/C/GC/3 32. 
47 Durojaye E ‘Involuntary sterilization as a form of violence against women in Africa’ (2017) 1 
Journal of Asian and African Studies 11; Centre for Reproductive Rights and Vivi Positivo ‘Dignity 
denied: Violation of the rights of HIV-Positive Women in Chilean health facilities’ (Report) (2010, 
Centre for Reproductive Rights, New York) 28.  
48 Committee on Economic, Social and Cultural Rights General Comment No. 5 on persons with 
disabilities (1994) para 30 -31. 
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considering their continuing nature in the context of forced sterilisation. If it is 

thought that the procedure creates a permanent state of affairs as suggested by the 

CEDAW Committee, the question is, are those rights mentioned above continually 

violated as a result of the permanent state of affairs created by the forced 

sterilisation?     

The precise scope and limits of the continuing violations doctrine have not been 

exactly defined in a human rights treaty or international instrument; rather the 

subject has been developed over time in case law and special works on the issue. 

As such, several interpretations have been given on what constitutes a continuing 

violation as opposed to an instant act with lasting consequences.  Considering the 

inconsistencies over time, it becomes important to delineate what the doctrine 

should cover and what it should not. This research aims to demonstrate a more 

reliable approach which would be to consider the nature of the right allegedly 

violated, the duty involved as well as the context in which the breach occurred. 

This undertaking would be important in several regards. It would amongst others, 

ensure that only alleged violations that are indeed continuing are considered 

admissible for assessment on the merits. It would equally stand to address the 

concerns raised regarding the undue expansion of temporal jurisdiction by human 

rights organs in applying the continuing violations doctrine which will be 

highlighted in the literature review.  

1.3 LITERATURE REVIEW 

Pauwelyn,49 Buyse,50 Kozheurov,51 Loucaides,52 Koch,53 Digon,54 Pachtenbeke and 

Haeck,55 Heri,56 Bjorge,57 Moynihan58 amongst others have assessed the case law 

 
49 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ of an International Obligation: Selected 
Problems (1996) 66(1) British Yearbook of International Law, 415 
50 Buyse A ‘A lifeline in time’ (2006) 66. 
51 Kozheurov Y ‘The case of Janowiec and Others v Russia: Relinquishment of jurisdiction in favour 
of the court of history’ 2013 Polish Yearbook of International Law 227. 
52 Loucaides L ‘The concept of “continuing” violations of human rights’ in The European Convention 
on Human Rights: Selected Essays (2007), Martinus Nijhoff Publishers. 
53 Koch J, The difficulty of temporal jurisdiction in Janowiec and Others v Russia’ (2015) 38 (3) 
Boston College International and comparative Law Review 43. 
54 Digon R ‘Jurisdiction Ratione Temporis under NAFTA Article 1116(2)’ (2008) Paper 74, Student 
Scholarship Papers 19. 
55 Van Pachtenbeke A & Haeck Y ‘From De Becker to Varnava: The state of continuing situations in 
the Strasbourg case law’ (2010) 1 European Human Rights Law Review 47. 
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of the European human rights organs in determining temporal jurisdiction and the 

possible continuing nature of a violation. Likewise, Martin,59 Pasqualusi, 

Ormachea,60 Digon,61 Gibson,62 Hall,63 have examined the application of the 

doctrine by the Inter-American organs. Altiparmak attempted to do a comparison 

of the Strasbourg Organs, the Inter-American, as well as the HRC decisions on 

continuing violations.64  

As it is clear from the case law, the literature has shown that a consistent and 

predictable test for determining continuing violations is yet to be developed as the 

jurisprudence so far has not been able to establish the relevant criteria. This is 

because the continuing violations doctrine has not been clearly defined in a treaty 

but has been developed to date in case law and special works on the issue. Most 

authors are of the view that the case law on the issue has not sufficiently dealt with 

one real problem. The problem lies in distinguishing a continuing violation from 

an instant act with lasting consequences.65 As a result, the case law of the human 

rights organs has not created a consistent and predictable test for determining 

continuing violations. Pachtenbeke and Haeck noted that the case law of the ECHR 

has not established a single standard upon which all acts and situations can be 

 
56 Heri C ‘Enforced disappearance and the European Court of Human Right’ Ratione Temporis 
Jurisdiction: A discussion of temporal elements in Janowiec and Others v Russia (2014) 12 Journal of 
International Criminal Justice 758. 
57 Bjorge E ‘Right for the wrong reasons: Silih v Slovenia and jurisdiction ratione temporis in the 
European Court of Human Rights’ (2013) 83(1) British Yearbook of International Law 115-136. 
58 Moynihan Y Regulating the past: The European Court of Human Right’s approach to the 
investigation of historical deaths under Article 2 ECHR’ (2017) British Yearbook of International 
Law 1. 
59 Martin C ‘Catching up with the past: Recent decisions of the Inter-American Court of Human 
rights addressing gross Human rights violations perpetrated during the 1970-1980s’ (2007) 7(4) 
Human Rights Law Review 774. 
60 Ormachea P ‘Moiwana Village: The Inter-American Court and the “Continuing Violation” 
Doctrine’ (2006) 19 Harvard Human Rights Journal 288. 
61 Digon R ‘Jurisdiction Ratione Temporis under NAFTA Article 1116(2)’ (2008) Paper 74, Student 
Scholarship Papers 19. 
62 Gibson R ‘True fiction, competing theories of international legal legitimacy and a Court’s battle 
with ratione temporis’ (2007) 29 Loyola of Los Angeles International and Comparative Law Review 
164. 
63 Hall JB ‘Just a matter of time: Expanding the temporal jurisdiction of the Inter-American Courts to 
address Cold War wrongs’ (2008) 8(8) Revista do Instituto Brasileiro de Direitos Humanos 111. 
64 Altiparmak K ‘The application of the concept of continuing violations to the duty investigate, 
prosecute and punish under international human rights law’ (1999-2003) 21-25 Turkish Yearbook 
of Human Rights. 
65 Buyse A ‘A lifeline in time’ (2006) 75. Pauwelyn J ‘The Concept of a ‘Continuing Violation’ (1996) 
419, Blanchard S ‘State Consent’ (2011) 428; Loucaides L ‘The concept of “continuing” violations’ 
(2007) 21-22. 
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measured. The issues have largely been treated based on the merits of each case 

although there are some recurring patterns.66  Digon, after citing the decision in De 

Becker v Belgium67 noted that the ‘continued evolution of jurisprudence on 

“continuing violations” since 1962 may not support the Commission’s decision to 

sustain its jurisdiction ratione temporis.’68  

As much as in case law different interpretations have been applied, so also have 

authors made disparate views in their assessment of the cases. Though it has been 

acknowledged that the Inter-American organs have been quite liberal in the 

approach to the continuing violations doctrine ensuring that States are held 

accountable for past abuses, it has equally been criticised for this same reason. 

Gibson in analysing the IACtHR decision in Moiwana Community v. Suriname69 

which was regarded as morally rather than legally justified argued that by its 

finding of a continuing violation and award of reparations unrelated to continuing 

violations, the Court violated the limitation of jurisdiction ratione temporis.70 

Ormachea shares an opposing view as he commends the Court for its approach in 

extending the reach of the doctrine to an alleged violation of the right to life.71  

Pauwelyn has argued that the European Commission on Human Rights (ECHR) 

does take effects into account, in contradiction to the approach set out in the Draft 

Articles. The author noted that ‘the Commission focuses on the effects on the victim 

of the act . . ., taking into account all relevant circumstances of the case, rather than 

on the objective qualification of the act as such or the subjective intentions of its 

author ....’72 Blanchard questions Pauwelyn’s argument citing McDaid v. United 

Kingdom73 from which Blanchard infers that the ECHR in its cases explicitly 

distinguishing acts from effects when analysing jurisdiction ratione temporis.74 

 
66 Pachtenbeke and Haeck ‘From DeBecker to Varnava’ (2010) 49; Loucaides L ‘The concept of 
“continuing” violations’ (2007) 21-22. 
67 De Becker v Belgium Application No. 214/56, ECtHR (1962). 
68 Digon R ‘Jurisdiction Ratione Temporis under NAFTA Article 1116(2)’ (2008) 19 
69 Moiwana Community v. Suriname Preliminary Objections, Merits, Reparations and Costs, 
Judgment, (ser. C) No. 124 IACtHR (2005). 
70 Gibson R ‘True fiction’ (2007) 64 
71 Ormachea P ‘Moiwana Village’ (2006) 288. 
72 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ (1996)421. 
73 McDaid v. United Kingdom Application No. 25681/94 EComHR (1996). 
74 Blanchard S ‘State Consent’ (2011) 446. 
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The definitions given as well as the case law on the issue has probably not 

sufficiently dealt with one real problem. The problem lies in distinguishing a 

continuing violation from an instant act with lasting consequences.75 In clear 

terms, Loucaides describes the problem in noting that there is no difficulty in 

understanding the concept of continuing violations of human rights in respect of 

the cases where the cause of the violation is a continuing act or omission.76 There 

is equally no difficulty in grasping the meaning of instantaneous acts, i.e. when the 

violation is completed once and for all at a given point in time without any lasting 

effects e.g. killing. The author equally asserts that it is not difficult to determine 

that a violation is not continuing where the lasting effects do not amount to a 

violation of the European Convention, for example, the pain resulting from a single 

assault. The problem arises in respect of all cases where the lasting consequences 

or effects of instantaneous acts are themselves contrary to the Convention.77  

According to Pauwelyn, ‘in practice however, it will often be difficult to make the 

distinction, especially between a continuing act and an instantaneous act having 

lasting effects.’78 The attempt at making a distinction in case law has been 

considered as not providing a clear and practical test for determining continuing 

violations as it does not state precisely the criteria used.79 Buyse suggested a case-

by-case analysis in determining questions of continuity but noted that such an 

approach would not do much for legal certainty.80  

As a result of the inconsistencies, various guidelines have been prescribed by 

scholars to aid in this distinction. Most of these tests will be examined in the main 

chapters of the thesis.  One of the tests suggested by Pauwelyn is that 

consideration should be given to the nature of the international obligation itself 

rather than the act that violates it and its effects. On this point, the author stresses 

the importance of deciphering whether the obligation in question is targeting a 

 
75 Buyse A ‘A lifeline in time’ (2006) 75. 
76 Loucaides L ‘The concept of “continuing” violations’ (2007) 21. 
77 Loucaides L ‘The concept of “continuing” violations’ (2007) 21-22. 
78 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ (1996) 419. 
79 Loucaides L ‘The concept of “continuing” violations’ (2007) 22 referring to the distinction 
between instantaneous acts and continuing violations in De Becker and X v Belgium. 
80 Buyse A ‘A lifeline in time’ (2006) 76. 
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continuing situation or, on the contrary, a given and instantaneous fact.81 

Altimaprak argues that the nature of the right that is violated and the duty that is 

not discharged should be taken into account in determining this feature of the 

violation.82  Buyse also agrees with this approach by showing a preference for the 

first test suggested by Pauwelyn – consideration of the obligation breached.83 

Buyse takes it a step further preferring a consideration of the rights and obligation 

involved in combination with the specific facts of the complaint.84 This is also the 

view of ILC which also considers that ‘whether a wrongful act is completed or has 

a continuing character will depend both on the primary obligation and the 

circumstances of the given case.’85  

Some writers have criticised the continuing violations doctrine on the ground that 

its application by human rights organs unduly interferes with the will of States 

which voluntarily consented to its jurisdiction with limitations. They argue that 

extending the bounds of the continuing violations doctrine could discourage states 

from ratifying human rights treaties or permitting individual complaints 

procedures.86 This necessitates determining the extent to which the continuing 

violations doctrine can be applied in specific human rights abuses having regards 

to reservations made by States when ratifying human rights treaties. 

Some authors have attempted to analyse the possible application of the doctrine in 

certain cases involving human rights abuses. Altiparmak applied a right based 

approach to determine a continuing violation in the case of a failure by a State 

party to investigate, prosecute and punish violations of human rights.87  O’Sullivan 

considered the possibility of victim's access to justice through the continuing 

violations doctrine for the government-sanctioned practice of forced removals of 

 
81 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ (1996) 420. 
82 Altiparmak K ‘The application of the concept of continuing violations’ 48.  
83 Buyse A ‘A lifeline in time’ (2006) 76. 
84 Buyse A ‘A lifeline in time’ (2006) 73-76. 
85 ILC Draft Article (2001) para 4 60. 
86 Gibson R ‘True fiction’ (2007) 165-166, Ormachea P ‘Moiwana Village’ (2006) 288 Pasqualusi JM 
‘Preliminary objections before the Inter-American Court of Human rights: Legitimate issues and 
illegitimate tactics’ (1999) 40 Virginia Journal of International Law 46-47. Heri C ‘Enforced 
disappearance and the European Court of Human Right’ Ratione Temporis Jurisdiction: A discussion 
of temporal elements in Janowiec and Others v Russia (2014) 12 Journal of International Criminal 
Justice 758; Hall JB ‘Just a matter of time?’ (2008)119. 
87 Altiparmak K ‘The application of the concept of continuing violations’ (1999-2003) 24. 
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Part-Aboriginal children from their indigenous parents and placement into non-

indigenous institutions and homes, which occurred in Australia from 

approximately 1910-1970.88 The continuing violations doctrine has been largely 

applied in the case of enforced disappearance and the European Court; the Inter-

American organs; the African Commission, as well as the Human Rights Committee 

have developed  a rich jurisprudence in that area.  

Another issue that has however not been addressed sufficiently as per its 

continuing nature to determine jurisdiction ratione temporis is forced sterilisation. 

The only case where it is addressed is in AS v. Hungary where the CEDAW 

Committee, however, did not clearly articulate its reasoning for the finding of a 

continuing violation in the case of forced sterilisation.  The uncertainty arising 

from the decision makes is important to reconsider the application of the doctrine 

in such cases. Forced sterilisation is disproportionately used against vulnerable 

groups including among others ethnic minorities,89 persons with disabilities,90 and 

women living with HIV.91 Considering that it is targeted at vulnerable and 

marginalised groups of women, forced sterilisation is seen as a violation of a 

woman’s right to non-discrimination. 92 It has also been shown that many victims 

of forced sterilisation are women who suffer discrimination in different forms. 

These intersections cut across gender, race, ethnicity, socio-economic status, 

disability, among others.93    

The need to provide reparation to women who have suffered as a result of a 

violation of their reproductive rights including forced sterilisation has been 

 
88 O’Sullivan M ‘’Past Violations under international human rights law: The indigenous ‘stolen 
generation’ in Australia (2005) 243. 
89 Holt E ‘Roma women reveal that forced sterilization remains’ (2005) 365 Lancet 927; Curran S 
‘Intersectionality and Human Rights Law:  An examination of the coercive sterilisations of Romani 
women’ (2016) 16 The Equal Rights Review 132. 
90 Elliott C ‘Victims of violence’ (2017) 2 Pfeiffer D ‘Eugenics and Disability discrimination’ (1994) 
9(4) Disability and Society 481; Roy A et al ‘The human rights of women with intellectual disability’ 
(2012) 105 Journal of the Royal Society of Medicine 384; Diekema DS ‘Involuntary sterilization of 
persons with mental retardation: An ethical analysis’ (2003) Mental Retardation and Development 
Disabilities Research Reviews 21. 
91 Kendall T and Albert C ‘Experiences of coercion to sterilize and forced sterilization among 
women living with HIV in Latin America’ (2015) 18 Journal of International Aids Society 1. Bi S and 
Klusty T ‘Forced sterilization of HIV-Positive women: A global ethics and policy failure’ (2015) 
17(1) American Medical Association Journal of Ethics 952. 
92 Patel P ‘Forced sterilization of women as discrimination’ (2017) 38 (15) Public Health Reviews 2. 
93 See Sifris R 'Involuntary sterilization of HIV positive women: An example of intersectional 
discrimination' (2015) 37 Human Rights Quarterly 464-465. 
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emphasised.94  Litigation is seen as a viable tool to hold governments accountable 

as well as advancing women’s reproductive rights.95  Nair noted that although the 

long-term success of combating forced sterilisation using litigation is unsettled, it, 

however, has the prospects of ensuring policy shifts and the promotion of respect 

for reproductive choices.96 O’Connell suggests that for the outcome of litigation to 

be effective, sustainable implementation measures in the form of incorporation of 

non-repetition remedies such as legislation, education, and, training that seeks to 

remodel existing practices that hinder women’s enjoyment of their reproductive 

rights.97 In the case of forced sterilisation, this would largely involve an emphasis 

on obtaining full and informed consent before sterilisation. 

The literature on access to justice for reproductive rights violation has not 

captured how victims of forced sterilisation (including other acts interfering with 

women’s reproductive rights) occurring before the crucial date can convince the 

human rights treaty body that the rights allegedly violated as a result of the 

procedure is continuing.98 This study intends to fill that gap in knowledge. The 

only human rights violation that is considerably settled in principle regarding its 

continuing nature is enforced disappearance predicated on the continuing state of 

uncertainty regarding the fate of the missing person.99  It is thus considered 

important to have the same certainty or at least some relevant criteria for 

determining whether a case of forced sterilisation amounts to a continuing 

violation as is the case with enforced disappearance.  

 
94 Nair P ‘Litigating against the forced sterilization of HIV positive women’ (2010) 223. 
95 Kaur J ‘The role of litigation in ensuring women’s reproductive rights: an analysis of the Shanti 
Devi judgment in India’ (2012) 20(39) Reproductive Health Matters 2; Sood AM ‘Litigating 
reproductive rights: Using public interest litigation and international law to promote gender justice 
in India’  (2006) available at 
https://www.atria.nl/epublications/2006/Litigating_Reproductive_Rights.pdf  (accessed 5 
November 2017) 57. 
96 Nair P ‘Litigating against the forced sterilization of HIV positive women’ (2010) 231. 
97 O’Connell C ‘Litigating reproductive health rights in the Inter-American system: What does a 
winning case look like?’  (2014) 16(2) Health and Human Rights Journal 116. 
98 In the case of AS v Hungary, though the applicants relied on the permanent nature of forced 
sterilisation and the lasting consequences, they appeared to have glossed over the fact that it is not 
the act itself that must be considered but the rights allegedly violated. The Committee on its part 
considered the points raised by the applicant without looking into the alleged violations to 
determine if they are continuing.  Given that forced sterilisation violates certain protected rights, in 
determining if  the violations are continuing in this context, emphasis must be placed on the rights 
that are allegedly violated and not just the act itself. 
99 Nissel A ‘Continuing crimes in the Rome Statute’ (2004) 25(3) Michigan Journal of International 
Law 668. 
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Flowing from above, this study seeks to investigate the possibilities and challenges 

in the admissibility of a petition before the African Human rights organs bothering 

on forced sterilisation which occurred before the crucial date. The study as such 

seeks to determine whether the rights allegedly violated are continuing, having 

occurred in the context of forced sterilisation. This undertaking will necessarily 

involve an understanding of the application of the continuing violations doctrine in 

Africa and its prospects in aiding access to justice for past human rights violations. 

This adds a new dimension to the literature on continuing violations that aims to 

aims to define the precise limits of the doctrine through an adoption of a reliable 

test for determining the continuing character of violations in the context of forced 

sterilisation. 

1.4 RESEARCH QUESTION 

This study aims to address one main research question.    

In a case involving forced sterilisation, what are the possibilities and 

challenges of victims’ reliance on the doctrine of continuing violations in 

determining admissibility before the African Human Rights organs? 

To respond to the main research question, the study aims to answer the following 

secondary questions: 

1. What tests have been developed overtime by various human rights organs 

to define continuing violations? 

2. To what extent do these tests adopted for defining continuing violations aid 

such determination in the context of forced sterilisation? 

3. How can the continuing violations doctrine be interpreted in the context of 

forced sterilisation in a way that does not undermine the rule against 

retroactivity?  

4. How does the theory of intersectionality aid the determination of 

continuing violations in the context of forced sterilisation? 

 

In the chapters of the work, several objectives will be addressed in answering the 

main research question.   
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1. To analyse the development of the doctrine of continuing violations across 

the various international and regional human rights organs with the aim of 

showing trends, similarities as well as areas of divergence. 

2. To determine the challenges that reliance on the test developed so far pose 

when applied to a case of forced sterilisation. This will involve applying 

selected interpretations of the doctrine to the case of forced sterilisation to 

determine their workability. 

3. To assess of the possibility of reaching a reliable determination of 

continuing violations in the context of forced sterilisation. This would be 

done through an analysis of the rights violated in the context of forced 

sterilisation in Africa and their continuing nature in that context. 

4. To extend the use of the theory of intersectionality to the determination of 

continuing violations in the context of forced sterilisation. This done by 

showing that a contextual understanding of women’s experiences of 

discrimination is important for assessing the lasting impact of forced 

sterilisation on women affected, which aids in the determination of the 

continuing nature of the violations. 

1.5 SIGNIFICANCE OF STUDY 

Considering that the CEDAW Committee missed the opportunity to clearly define 

how forced sterilisation amounts to a continuing violation, it is important to 

determine the possibilities and likely hurdles or challenges that victims could 

encounter in a bid to convince a human rights organ that the case is admissible 

ratione temporis.  Undertaking this study will add a new dimension to the 

literature on continuing violations aiming to define the precise limits of the 

doctrine through adoption of a reliable test for determining the continuing 

character of human rights violations. The doctrine must not be seen to conflict 

with the limits of States’ consent to jurisdiction which could affect the rate of 

ratification of treaties and especially Optional Protocols, thereby denying victims 

of human rights violations access to justice. This study will equally be important 

for further research into the application of continuing violations in respect of other 

human rights abuses such as forced eviction and forced abortion which affect 

several recognised rights. 
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With the entry into force of Protocol No. 11 to the European Convention on Human 

Rights on 1 November 1998 and its fundamental change to the machinery of the 

Convention regarding the jurisdiction of the European Court of Human Rights 

(ECtHR),100 it may be correct to assume that as time goes on, fewer cases will be 

brought regarding violations occurring before the crucial date. However, the 

situation is not the same for other regions and other UN human rights treaties. 

Considering that temporal jurisdiction concerns the date of recognition of 

jurisdiction to entertain individual communication, the continuing violations 

doctrine will still serve as a useful tool for victims to access justice for violations of 

the various UN and African human rights treaties.   

As of the rime of writing, no UN human rights treaty has recorded universal 

ratification. Fewer states have ratified Optional Protocols recognising the 

contentious jurisdiction.101 For example, South Africa and Somalia only ratified the 

ICESCR and the Convention of the Rights of the Child (CRC) respectively in 2015102 

and the Protocol to both instruments for jurisdiction to entertain individual 

complaints only entered into force in 2013 and 2014 respectively.103 As of July 

2017, only eight (8) of the thirty (30) States Parties to the African Court Protocol 

had made a declaration under Article 34(6)  recognizing the competence of the 

Court to receive cases from NGOs and individuals.104 Hence, the rejection of a good 

 
100 The Protocol abolished the Commission, giving opportunity for individuals to lodge applications 
directly to the Court. The Court also by virtue of the Protocol now has compulsory jurisdiction 
unlike previously when States could ratify the Convention without accepting the jurisdiction of the 
Court. In this case, the date of ratifications thereafter becomes the same with the date of 
recognition of the Court’s jurisdiction. 
101 The Optional Protocol to the ICESCR has only been ratified by 22 state parties and the Optional 
Protocol to the CRC by 36 States. See Status of Ratification Interactive Dashboard available at  
http://indicators.ohchr.org/   (accessed 11 October 2017). 
102 South Africa Ratified the optional protocol on 12 January 2015. See Ratification Status for CESCR 
– International Covenant on Economic, Social and Cultural Rights 
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx (accessed 11 October 2017). 
Somalia ratified the CRC on 1 October 2015. See Ratification Status for CRC – Convention on the 
Rights of the Child available at 
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx (accessed 11 October 2017). 
103 Optional Protocol to the International Covenant on Economic, Social and Cultural Rights adopted 
by the General Assembly, 5 March 2009, A/RES/63/117 entered into force on 5 May 2013. Optional 
Protocol to the Convention on the Rights of the Child on a Communications Procedure adopted and 
opened for signature, ratification, and accession by the General Assembly Resolution 
A/RES/66/138 of 19 December 20111 entered into force on 14 April 2014. 
104 See African Court on Human and Peoples’ Rights available at  http://www.african-court.org/en/ 
(accessed 11 October 2017). 
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number of cases due to the lack of jurisdiction.105 These facts show that the 

continuing violations doctrine in human rights law will still be relevant for a long 

time.  

1.6  METHODOLOGY   

This study engages in an analysis of forced sterilisation of various groups of 

women paying attention to their identities that predispose them to such 

marginalisation and discriminatory treatment. As such, the study engages in a 

desktop review and analysis of relevant literature and case law on the subject. 

These sources include the international and regional human rights instruments; 

case law of various international and regional human rights organs and national 

courts on forced sterilisation; the jurisprudence of the UN and regional human 

rights organs and special procedures; books; chapters and journal articles. 

Given that this study focuses largely on the application of the continuing violations 

doctrine in the context of forced sterilisation, it undertakes a desk review of the 

case law on continuing violations as well as other special works on the issue 

especially the reports of the ILC on state responsibility, books, and journal articles. 

Reference will be made to relevant human rights instruments and Optional 

Protocols. Concerning case law, reference will be made to the decision of the 

European Court, the Inter-American Human Rights Organs, the African 

Commission and Court as well as selected United Nations human rights organs 

monitoring the implementation of treaties.  Where necessary and for the sake of 

clarity, reference will also be made to decisions of domestic courts such as the 

United States Supreme Court. 

This thesis adopts the theory of intersectionality as a framework for analysing the 

influence of structures of power in shaping the experience of certain categories of 

women who are subjected to forced sterilisation, particularly HIV positive women 

in Africa. In this regard, it will be used to show how different aspects of women’s 

social identity combine to create unique grounds of discrimination and enable 

others to gain control over their reproductive decisions.  While the thesis aims to 

 
105 See Timan v Sudan Application No. 005/2012; Amara v Mozambique Application No. 005/2011; 
Falana v The African Union Application No. 001/2011. 
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show the importance of an intersectional analysis in determining cases of forced 

sterilisation before human rights organs, it aims to extend the reach of 

intersectionality to the application of the continuing violations doctrine in the 

context of forced sterilisation.   

1.7  SCOPE OF THESIS AND LIMITATION OF STUDY 

This study is limited to addressing the doctrine of continuing violations as it 

applies to the case of forced sterilisation and the rights that are affected as a result. 

The study focuses on the admissibility of the rights violated through forced 

sterilisation for further consideration on the merits. It aims to at the end suggest a 

model for determining continuing violations in the context of forced sterilisation 

using a contextual approach. By employing the feminist theory of intersectionality, 

the thesis aims to show that a contextual understanding of the varied 

manifestation of discrimination and other human rights abuses for various groups 

of women is key to understanding the lasting impact of such violations particularly 

those occurring because of forced sterilisation and if in the circumstances, they 

constitute continuing violations.  

The thesis however does not intend to delve into the determination of a state’s 

liability in respect of the violations or the adequate reparation to be provided for 

victims upon the finding of a violation after the consideration of the merits of the 

case.   

1.8 CHAPTER OUTLINE 

In addition to this chapter, the study consists of further seven chapters as follows: 

Chapter two delves into the interference with women’s reproductive choice 

through forced sterilisation. It traces the history of the practice beginning from the 

eugenics era in the United States under sterilisation laws, to those occurring for 

the purpose of population control policies that prioritised family planning; to the 

more recent cases occurring in health care facilities as a result of discriminatory 

attitudes against ordinarily marginalised groups of women. In this regard, it pays 

most attention to the sterilisation of women living with HIV in Africa and Roma 

women in Eastern Europe.  The chapter uses the theory of intersectionality as a 

http://etd.uwc.ac.za/ 
 



23 
 

framework to unpack how certain aspects of women’s identities engenders their 

marginalisation, predisposing them to being forcibly sterilised compared to other 

women. 

Chapter three employs the theory of intersectionality as a tool to analyse the 

existing case law on forced sterilisation in a bid to assess if and to what extent 

human rights organs and courts have approached the theory of intersectionality in 

addressing the underlying discrimination experienced by women subjected to 

forced sterilisation. The chapter pays attention to the case of AS. v. Hungary, not 

only for addressing the forced sterilisation of Roma women but also as it is the 

only case on forced sterilisation in which the doctrine of continuing violations has 

been considered. This case is criticised for failing to prescribe a relevant test or 

criteria to be considered in determining continuing violations of the rights violated 

in the context of forced sterilisation, and it sets the stage for the discussions in the 

subsequent chapters of the thesis.  This chapter not only shows the importance of 

an intersectional analysis of violation of women’s rights in the context of forced 

sterilisation, but also lays the foundation for the discussions going forward in the 

thesis aimed at justifying its importance in the application of the continuing 

violations doctrine in this context. 

Chapter four address broadly the ratione temporis jurisdiction of human rights 

organs, the non-retroactivity principle, its purpose, its application, and limits. It 

also contains a broad discussion of the continuing violations doctrine as an 

exception to the non-retroactivity principle looking at its origin, meaning and 

purpose.  

Chapter five analyses the application of the continuing violations doctrine by 

selected UN and regional human rights organs to assess how the jurisprudence has 

developed over time. It assesses the inconsistencies that have evolved because of 

different tests that have been developed. This chapter also addresses the approach 

of the African Human rights organs in determining past violations and the 

prospects of the continuing violations doctrine in redressing violations in Africa.  

The chapter analyses the challenges of the interpretation of the doctrine of 

continuing violations by the international and regional human rights organs. The 
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chapter further highlights how some of these interpretations tend to undermine 

the rule against retroactivity due to an overly lax approach in the application of the 

continuing violations doctrine while recognising the injustice that could result 

from being too stringent. It demonstrates the weakness of some of the 

interpretations using forced sterilisation as an example. The chapter also suggests 

a contextual approach to determining continuing violations which considers the 

nature of the right and obligation attached to it, as well as the circumstances in 

which the alleged violation occurred.  

Chapter six suggests a model that can be used by the African Human rights organs 

in defining the rights that are violated in the context of forced sterilisation. It uses 

the contextual approach defined in chapter six to analyse which among selected 

rights violated in the context of forced sterilisation amounts to a continuing 

violation for the purpose of admissibility.  

Chapter seven provides the conclusions of the study.   

1.9 DEFINITION OF TERMS 

1.9.1 Sterilisation 

Sterilisation is a permanent form of birth control effective for preventing 

pregnancy which can be performed on both men and women. In the case of men, it 

is through a procedure called vasectomy which involves cutting and tying up the 

tubes that carry sperm to the testicles.106 The procedure is considered as cheap, 

effective and producing minimal undesirable effects.107 Female sterilisation, which 

is mostly through tubal ligation108 involves the division of the fallopian tubes, is 

considered the simplest, most effective and safest approach with the least 

disturbance of the function of other organs,109 unlike hysterectomy.110 Female 

 
106 Johnson MH ‘Social and psychological effects of vasectomy’ (2006) 5 American Journal of 
Psychiatry 482; Liskin L, Pile JM, and Quillan WF ‘Vasectomy- safe and simple’ (1983) Population 
Reports 61. 
107 Johnson MH (2006) 482; Liskin L, Pile JM, and Quillan WF (1983) 61; Mumford SD ‘The 
vasectomy decision making process’ (1983) 14(3) Studies in Family Planning 83. 
108 Dastur AE and Tank PD ‘The birth of tubal sterilisation’ (2008) 58(2) Journal of Obstetric 
Gynaecology India 119. 
109 Dastur AE and Tank PD (2008) 119. 
110 Sterilisation of a woman can also be done through hysterectomy which involves the removal of 
the uterus, ovaries, and cervix. It is only recommended if there is a medical reason to do. It is 

http://etd.uwc.ac.za/ 
 



25 
 

sterilisation is more common than vasectomies,111 and over time, many new 

techniques and improvements have been made on the procedure to enhance its 

effectiveness, safety, and reversibility and make serious complications rare.112  

There is a medial consensus that female sterilisation by any technique is a 

permanent and irreversible method of contraception113  as failure rates are very 

low and options for achieving pregnancy afterward such as in vitro fertilisation 

and reversal surgery are costly, carry risks and are not always successful.114 As 

such, it is only indicated for women who want a permanent method of 

contraception or women in whom pregnancy could represent a significant clinical 

and medical risk.115 Female sterilisation is thus not considered a medical 

emergency as it can be performed during delivery, abortion or at an interval 
 

sometimes used as a means of managing menstrual challenges in mentally retarded women and 
girls. Given the cost and risks which outweigh the benefit of the procedure, as well as being far less 
invasive than tubal ligation, Mouton considers it inappropriate solely for the purpose of 
sterilisation. See Mouton A ‘Sterilisation or Hysterectomy for mentally retarded patients’ (2017) 
27(3) Obstetrics and Gynaecology Forum 25. 
111 Committee on Ethics, American College of Obstetricians and Gynaecologists ‘Sterilisation of 
women: Ethical issues and considerations’ Committee Opinion No: 695, April 2017, 2 available at 
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-
Ethics/Sterilization-of-Women-Ethical-Issues-and-Considerations (accessed 23 July 2018). 
112 EngenderHealth (2002) 139. 
113 Committee on Ethics, American College of Obstetricians and Gynaecologists (2017) 2; Sharma et 
al in the case of men have noted that it is generally assumed that men who choose vasectomy have 
no need for children in the future. See Sharma V et al ‘Vasectomy demographics and post 
vasectomy desire for future children: results from a contemporary national survey’ (2013) 99(7) 
Fertility and Sterility 1881. 
114 Committee on Ethics, American College of Obstetricians and Gynaecologists (2017) 2. Zurawin 
KR and Sklar AJ ‘Tubal Sterilizations’ (2018) Medscape 1 available at 
https://emedicine.medscape.com/article/266799-overview#a10 (accessed 19 April 2018). In the 
case of men who have undergone a vasectomy, reversal surgeries are expensive, and the chances of 
success are also low. See Potts JM et al ‘Patient characteristics associated with vasectomy reversal’ 
(1999) 169 Journal of Urology 1835. Studies have demonstrated low pregnancy outcomes for 
women who have undergone a sterilisation procedure. A study conducted on 10,685 women who 
had undergone sterilisation through different methods in the United States recorded 143 
pregnancies of which 21 (14.7 percent) ended in spontaneous abortion, 26 (18.2 percent) in 
induced abortion, 41 (28.7 percent) in delivery, and 47 (32.9 percent) in ectopic pregnancy. 
Peterson HB et al ‘The risk of pregnancy after tubal sterilization: Findings from the U.S. 
collaborative reviews of sterilization’ (1996) 174 American Journal of Obstetric Gynaecology 1163. 
See also Cleary TP ‘Pregnancies after hysteroscopic sterilizations: a systematic review’ (2013) 87 
Contraception 539; Trussell J ‘Contraceptive failure in the United States’ (2004) 70 Contraception 
91. The success of reversal surgeries depends on the sterilisation method used and the success of 
achieving pregnancy afterward is low with the increased risk of ectopic pregnancy. Petersen H et al 
‘The risk of ectopic pregnancy after tubal sterilization’ (1997) 336 New England Journal of Medicine’ 
762; Shah JP, Parulekar SV and Hinduja IN ‘Ectopic pregnancy after tubal sterilization’ (1991) 37 
(1) Journal of Postgraduate Medicine 17; Saleh F and  Shukar-ud-din S ‘Tubal ectopic pregnancy 
after bilateral tubal ligation’ (2012) 17(1) Journal of Surgery Pakistan (International) 38-39; 
Napolitano PG, Vu K and Rosa C ‘Pregnancy after failed tubal sterilisation’ (1996) 41(8) The Journal 
of Reproductive Medicine 609. 
115 Zurawin and Sklar (2018) 1. 
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period not associated with pregnancy.116 Some studies have demonstrated 

preference for the performance of the procedure at an interval period as incidence 

of regret is less.117   

1.9.2 Informed consent to sterilisation 

Informed consent to sterilisation implies that the woman not only consents to the 

procedure, but beforehand, is made aware of the nature of the procedure as well 

as the risks, the permanence of the procedure as well as other non-permanent 

contraceptive options which are also effective. Armed with these, the patient can 

make an informed decision about whether to proceed with this contraceptive 

option. The decision to undergo sterilisation must be freely made without being 

forced by the State, family, partner or medical professional and not be conditioned 

on access to medical or social services or requested when they are most vulnerable 

such as during labour, or when seeking termination of pregnancy.118 Being a 

permanent procedure precludes being able to change methods and as such, there 

should be enough time for medical consultation about the procedure and request 

for the procedure to avoid regrets associated with hasty decisions.119 The 

incidence of regret would be reduced largely where the woman had the 

opportunity to freely make the decision in the earlier phase of her pregnancy and 

in the absence of other compelling factors or pressure.120 When this important 

process of obtaining informed consent through adequate information and 

counselling is completely ignored or incorrectly done, forced sterilisation results. 

 

 

 
116 EngenderHealth ‘From contraceptive Sterilization: Global issues and trends’ EngenderHealth 
(2002) 141-142. 
117 Zurawin and Sklar (2018) 1-2; Emens JM and Olive JE ‘Timing of female sterilisation’ (1973) 3 
British Medical Journal 1126. See also Chi IC and Thapa S 'Postpartum tubal sterilisation: an 
international perspective on some pragmatic issues' (1993) 25(1) Journal of Biosocial Science 51. 
118 Dickens B 'Female Contraceptive Sterilisation' FIGO Committee Report (2011) 115 International 
Journal of Gynaecology and Obstetrics 88. 
119 Moseman CP et al ‘Identifying women who will request sterilisation reversal in a military 
population’ (2006) 73 Contraception 512. 
120 The Committee for the Ethical Aspects of Human Reproduction and Women's health of the 
International Federation of Gynaecology and Obstetrics (FIGO) has recommended that sterilisation 
should not be performed at the time of delivery if the issue has not been discussed prior to that 
time. See Dickens B (2011) 89. 
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1.9.3 Forced sterilisation 

Forced sterilisation is an act of permanently interfering with a person’s (especially 

women and girls) reproductive capacity through a medical procedure without 

obtaining voluntary and informed consent.121  The sterilisation of women without 

consent has been variously described by international, regional and national 

human rights bodies as an involuntary, coercive and or forced practice.   The Open 

Society Foundations defines coerced sterilisation as occurring when an 

individual is compelled to undergo sterilisation through the provision of monetary 

or other incentives or when sterilisation is used as a condition for accessing 

healthcare, employment or other government benefits. To distinguish, it defines 

forced sterilisation as occurring when a person is sterilised without her 

knowledge or not given an opportunity to give consent.122 This distinction was 

also adopted in the Body and Soul report on forced sterilisation in Slovakia.123 

Involuntary sterilisation is a catch-all term for sterilisation which occurs forcibly 

or with coercion.124  The terms, coerced or forced sterilisation, are used depending 

on the context as well as how specific practices are defined without necessarily 

creating a strict distinction.125 Most authors, human rights organs, and special 

procedures of the United Nations as will be seen in the thesis going forward have 

used the terms – involuntary, forced or coerced sterilisation interchangeably and 

without suggesting any real distinctions precluding the use of any in certain 

contexts. The African Commission for instance in its Resolution 260 refers to 

involuntary sterilisation,126 while in its General Comment No. 4, it refers to forced 

sterilisation in defining forms of gender-based violence that constitute torture or 

 
121 See Frohmader C Fact Sheet: Forced Sterilization’ Women With Disabilities Australia (WWDA) 
November 2014 available at https://www.pwd.org.au/documents/temp/FS_Sterilization.pdf 
accessed 10 October 2017. 
122 See Open Society Foundations ‘Against her will: forced and coerced sterilisation of women 
worldwide’ (2011) 2 available at https://www.opensocietyfoundations.org/publications/against-
her-will-forced-and-coerced-sterilization-women-worldwide (accessed 9 February 2018). 
123See Centre for Reproductive Rights and Poradna Body and Soul: Forced sterilisation and other 
assaults on Roma reproductive freedom in Slovakia’ (2003) 55.   
124 Durojaye E (2017) 2. 
125 See OHCHR, UN WOMEN, UNAIDS, UNDP, UNFPA, UNICEF and WHO Eliminating forced, coercive 
and otherwise involuntary sterilization: An interagency statement (2014) 1-2. 
126 The African Commission on Human and Peoples Right Resolution 260 on Involuntary 
Sterilization. 
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ill-treatment.127  This thesis adopts the term, forced sterilisation, for no peculiar 

reason, other than because it is perhaps the most used.  

It is important to mention here that the reason any strict distinction between the 

terms is unnecessary is because the underlying issue in all cases of forced 

sterilisation is the absence of voluntary and informed consent.  As such, any 

consent obtained through intimidation or promise of incentives or based on 

misinformation is no consent at all. Similarly, in cases where consent is obtained 

while the woman is in labour or before a caesarean delivery, such consent is 

vitiated by the absence of voluntariness and adequate information given prior to 

that time with which a rational decision could be made. Same applies to situations 

where no attempt was made at obtaining consent and the woman was unaware of 

the procedure.  

1.9.4 Continuing violations 

A continuing violation exists where the act constituting the breach continues or 

the initial breach results in continuing effects which remains in violation of a right.  

This contrasts with an instantaneous violation that occurs and ends at the moment 

it is done and has no extended duration in time that violates treaty rights. While 

this thesis considers continuing violations in the context of the rule against 

retroactivity, it is not solely connected to retroactivity. A case of a continuing 

violation can exist even though the act giving rise to the breach started after the 

entry into force of the treaty.   

 

 
127 African Commission in its General Comment No. 4 on the African Charter on Human and 
Peoples’ Rights: The Right to Redress for Victims of Torture and Other Cruel, Inhuman or 
Degrading Punishment or Treatment (Article 5) Adopted at the 21st Extra-Ordinary Session of the 
African Commission on Human and Peoples’ Rights, held from 23 February to 4 March 2017 in 
Banjul, The Gambia, para 58. 
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CHAPTER TWO 

AN ANALYSIS OF FORCED STERILISATION OF WOMEN THROUGH AN 

INTERSECTIONAL PRISM 

2.1 INTRODUCTION 

Although sterilisation is considered a simple and straightforward method of 

preventing pregnancy, it is a complex issue, especially when considered from its 

historical, social, and ethical contexts. Women have a range of contraceptive 

options to choose from in controlling their fertility including sterilisation. 

However, sterilisation has not always been freely resorted to as persons who 

would otherwise retain their capacity to reproduce have been deprived of it 

without their knowledge or consent. On the other hand, some women who have 

desired sterilisation as a means of birth control are unable to access it for financial 

reasons;1 barriers in the health care system;2 provider influences as well as patient 

characteristics.3 These differential experiences, including the inability to access 

sterilisation as a contraceptive option and undergoing undesired sterilisation 

reflects the fact that a woman’s race, ethnicity, social class among others, affect the 

ways in which her fertility and childbearing are valued or viewed by those with 

authority to permit or deny sterilisation.4 It shows also that sterilisation is both a 

means through which a woman exercises her reproductive autonomy as well as a 

means of perpetrating reproductive injustice.  

 
1 Prata N 'Making family planning accessible to women in resource-poor settings' (2009) 364 
Philosophical Transactions of the Royal Society B 3093; Potter JE et al 'Frustrated demand for 
sterilisation among low-income Latinas in El Paso, Texas' (2012) 44(4) Perspectives in Sexual and 
Reproductive Health 228; Thurman AR and Janecek T 'One-year follow up of women with unfulfilled 
sterilisation requests' (2010) 116 (5) Obstetrics and Gynaecology 1076. 
2 Zite N, Wuellner S, and Gilliam M 'Barriers to obtaining a desired postpartum tubal sterilistion' 
(2006) 73 Contraception 405. Here insufficient operating room space was cited as a barrier. 
3 A study by Harrison and Cooke reveals that in several cases age, parity, timing, race, and health 
influence physician decision to sterilise. For example, their analysis revealed that physicians were 
most willing to sterilise older, parous, married, black, poor, or well-educated women. Some were 
also more willing to sterilise a diabetic woman that a woman in good health. See Harrison DD and 
Cooke CW 'An elucidation of factors influencing physicians' willingness to perform elective female 
sterilisation' (1988) 72(4) Obstetrics and Gynaecology 565. The spousal agreement is also a factor 
that influences physicians' decisions on whether to sterilise a woman on request. See Lawrence RE 
et al 'Factors influencing physicians' advice about female sterilisation in the USA: a national survey' 
(2011) 26(1) Human Reproduction 106-108. 
4 Committee on Ethics, American College of Obstetricians and Gynaecologists Sterilisation of 
women: Ethical issues and consideration’ Committee opinion  Number 695 April 2017 3  Available 
at https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-
Ethics/Sterilization-of-Women-Ethical-Issues-and-Considerations (accessed 21 July 2018).   
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Although respect for a woman’s reproductive autonomy should be the primary 

concern guiding sterilisation provision and policy,5 this sadly is not the reality. 

Forced sterilisations have largely been facilitated by the law, state policy, and the 

power of the medical profession.  Evidence exists of forced sterilisation of women 

in different parts of the world motivated by different reasons. The origin of forced 

sterilisation can be traced to America and Europe where there is a long history of 

depriving women of their reproductive capacity for eugenic reasons seeking to rid 

the society of those considered unfit. Also, coercive population control policies 

placing emphasis on family planning have also motivated the forceful sterilisation 

of many women including men in States such as India, China, and Peru. Forced 

sterilisations have also been motivated by discriminatory attitudes towards 

groups such as women belonging to indigenous and ethnic minorities, women with 

disabilities, HIV positive women in Africa and some parts of Latin America, 

transgender, and intersex persons amongst others.  

Forced sterilisation is an offshoot of discrimination against women compared to 

men and against groups of women due to their specific identities that sets them 

apart from other women. The feminist theory of intersectionality captures this 

reality of specific groups of women who suffer discrimination on other grounds 

beyond gender. As such, the theory of intersectionality is adopted in this thesis as a 

framework for understanding how several grounds of discrimination intersect in 

various contexts of forced sterilisation and as a guide to the interpretation of the 

doctrine of continuing violations in the context of forced sterilisation. The theory 

of intersectionality essentially links experiences of discrimination across various 

grounds to structures that cause such discrimination.6 This theory is adopted 

because, understanding how these power structures make certain identities such 

as race, class, ethnic origin, disability, sexual orientation, health status among 

others, vehicles of vulnerability and marginalisation is key to understanding the 

underlying discrimination in various contexts of forced sterilisation. Given that 

forced sterilisation is not targeted at women as a class, but to sub-groups of 

women, the theory helps in understanding how other identities of some women, 

 
5 Committee on Ethics, American College of Obstetricians and Gynaecologists (2017) 1. 
6 Curran S ‘Intersectionality and Human Rights Law: An examination of the coercive sterilisations of 
Romani Women’ (2016) The Equal Rights Review 156. 
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overlap with gender to create unique experiences of discrimination in this context. 

Addressing the violation of women’s rights through the lens of intersectionality 

offers a better perspective for providing redress, protecting women’s rights, and 

addressing the underlying or root causes of violations of women’s rights in various 

circumstances and, in the context of forced sterilisation.   

The history and context of sterilisations have demonstrated the impact of negative 

stereotypes about women’s abilities and even their capacities to make 

independent decisions especially as regards reproduction. This also extends to 

perceptions about specific groups in which case, women are affected because of 

membership of that group.   Such stereotypes that are mostly not in tune with the 

actual capacities, lived realities and experiences of women, have largely influenced 

how they are regarded and treated in the society. Stereotypes that see women as 

weaker, incapable of making decisions amongst others engender discrimination 

against women which is an underlying issue in the discussions of forced 

sterilisation.      

The next section captures the history of forced sterilisation citing the instances in 

which laws, state policies and the power of the medical profession have influenced 

forced sterilisation. It also shows more recent patterns of forced sterilisation 

resulting from negative attitudes towards certain groups of women by health 

workers rather than a result of a law or state policy. Following that is a discussion 

of forced sterilisation as discrimination against women highlighting the fact that 

the history of forced sterilisation and present patterns draw attention to the fact 

that the underlying discrimination extends beyond gender to other factors 

concurrently, necessitating the view of discrimination in this context from an 

intersectional perspective. It then proceeds to discuss the theory of 

intersectionality which will be used to explain the specific vulnerability of groups 

of women to forced sterilisation in various contexts. The section after that unpacks 

the intersectional discrimination inherent in the sterilisation of Roma, women, and 

HIV-positive women.  It also highlights the influence of negative stereotypes about 

the capacities of these groups of women to exercise their reproductive autonomy.  
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2.2 FORCED STERILISATION OF WOMEN 

Forced sterilisation initially began under sterilisation laws and later with state 

policies and more recently because of the discriminatory treatment of some 

women in health care settings. The social control of even the most intimate part of 

women’s lives such as reproduction was borne out of a skewed perception of 

women’s reproduction and stereotypes about women’s capacities to make rational 

decisions on several issues including reproduction. The skewed perception of 

reproduction failed to understand the personal nature of reproductive capacity 

and the importance of autonomy of its bearer to make decisions regarding it. 

The law as a tool of social control has been negatively employed to deny women 

the freedom to make decisions about their reproduction. This began in the 

eugenics era that saw the sterilisation of many people, but mostly women because 

of sterilisation laws in various countries but most notably pursued in the United 

States and Germany.  Eugenics largely involved the stereotype of certain persons 

as less than fully human.  These laws provided for the sterilisation of persons 

deemed unfit or socially undesirable, in a bid to prevent them from reproducing 

their kind,7 as there was a flawed understanding that certain behaviours or 

deficiencies were hereditary.8 Feebleminded or degenerate were terms used to 

describe such persons which included persons with disabilities, people alleged to 

have socially undesirable behaviour such as alcoholism, criminality and 

promiscuity,9  and those with hereditary illnesses.10 These attitudes were racially 

motivated as it was believed that the quality of the human population would be 

improved through encouraging the white race to reproduce more11 while 

discouraging other races and ethnic groups who were considered as ranking lower 
 

7 Wittmann E ‘To what extent were ideas and beliefs about eugenics held in Nazi Germany shared 
in Britain and United States prior to the Second World War?’ (2004) 10(1) Vesalius 16. 
8 Wittmann E (2004) 17; Friedlander H The origins of Nazi genocide: From euthanasia to the final 
solution (1995) 6. 
9 Sparkes R ‘The enemy of eugenics’ (1999) 25(1/2) The Chesterton Review 121-122. 
10 Pernick MS ‘Eugenics and public health in American history’ (1997) 87(11) American Journal of 
Public Health 1767. Though this view was criticised based on the notion that illnesses are caused by 
germs, some eugenists maintained that medical science may be impotent in some cases to cure 
diseases without the resistance of the individual and the degree of the resistance is inborn and 
hereditary. See Baltimore MD Eugenics in Race and State: Scientific Papers of the Second 
International Congress of Eugenics (1923) 300-301, cited in Pernick MS (1997) 1768. This belief 
however largely influenced public health policies and practices in the United States.  
11 Francis Galton 'Eugenics: Its definition, scope and aims' (1904) 10(1) The American Journal of 
Sociology 3.  
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in intelligence with blacks at the bottom. 12 In the 1930s in the United States, thirty 

States had passed sterilisation laws leading to a swift rise in forced sterilisations,13 

and by 1963, various States had sterilized over 60,000 persons pursuant to these 

laws.14 

The Nazi regime passed the Law for the Prevention of Hereditarily Diseased 

Offspring in 1933 which legalised compulsory eugenic sterilisation of persons 

suffering from mental deficiency, physical disability or severe deformities, or 

alcoholism.15  By 1939, about 250 000 people had been sterilised practically 

surpassing the recorded number of sterilisations in the United States as a whole.16   

The poor strata of the population were most affected including unskilled workers, 

the jobless, women on welfare, prostitutes, inmates or ex-inmates of institutions,17 

ethnic minorities such as gypsies and Germans of black colour,18 as well as women 

from conquered or occupied territories.19 Most of the sterilisation laws were 

abandoned before 1980 due to public unease and critical scrutiny of eugenic 

beliefs from various angles that reversed the momentum of the eugenics 

movement with an emphasis on the need for sterilisation to be voluntary.20 

Forced sterilisation has also been facilitated by state policies mostly for population 

control and for race and ethnic concerns. Extensive social control of women based 

on their perceived incapacity to make decisions particularly on reproduction is the 

reason certain groups of women were treated as objects under population control 

 
12Stepan NL "The Hour of Eugenics": Race, Gender and Nation in Latin America (1991) 20; 
Friedlander H The origins of Nazi genocide (1995) 6. 
13 ‘Influence of Virginia’s Eugenical Sterilisation Act’ (2004) the University of Virginia, Historical 
Collections at the Claude Moore Health Sciences Library Available at  
http://exhibits.hsl.virginia.edu/eugenics/4-influence/  (accessed 24 May 2018). 
14 See General Assembly of Virginia – 2002 Session House Joint Resolution Number 299 honouring 
the memory of Carrie Buck, agreed to by the House of Delegates, February 1, 2002, Accepted by the 
senate February 7, 2002. 
15  Law for the Prevention of Hereditarily Diseased Offspring of 1933 Section 1. 
16 Sparkes R (1999) 117; Friedlander H The origins of Nazi genocide’ (1995) 28. In 1951, the Central 
Association of Sterilized People in West Germany estimated that the Nazi programs had sterilized 
3.5 million persons in the name of racial hygiene and purifying the German bloodline. Lombardo PA 
‘Medicine, eugenics and the Supreme Court: From coercive sterilization to reproductive freedom’ 
(1996) 13 Journal of Contemporary Health Law and Policy 12. 
17 Bock G ‘Racism and sexism in Nazi Germany: Motherhood, compulsory sterilization, and the 
State’ (1983) 8(3) Signs: Journal of Women in Culture and Society 414-415. 
18 Bock G (1983) 416. 
19 Bock G (1983) 418. 
20 Sofair AN and Kaldjian LC ‘Eugenic sterilization and a qualified Nazi analogy: The United States 
and Germany, 1930-1945’ (2000) 132(4) Annals of Internal Medicine 316. 
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policies rather than as people with rights and capacity to participate in decisions, 

programmes and policies affecting their health.21  Population control policies 

adopted in India, China and Peru paved the way for forced sterilisation of women 

at various times. In China, although not officially sanctioned by the government, 

the strict regulations curbing population growth made forced sterilisation part of 

China’s one-child policy. 22 India’s dark history of state sponsored sterilisation was 

a manifestation of its emphasis on reduction of birth rate through family planning. 

23 The family planning program involving several policy plans including the 

National Population Policy of 1976 mostly targeted poor and underprivileged 

women through the payment of monetary incentives as a subtle form of coercion.24  

This demonstrated a blatant exploitation of the vulnerability of the poor to gain 

control over their reproductive decisions.25    

During President Albert Fujimori’s tenure in Peru, anti-natalist policies aimed at 

controlling population growth were implemented between 1996 and 2000. The 

policies were conceived on the basis that the poor were breeding too much and if 

the fortunes were to be improved, there was need to curb the birth rate.26 The 

policies aimed at increasing the use of modern contraceptives especially 

sterilisation mostly for the poor, indigenous, uneducated, rural women.27 This 

group of women were treated as objects of the policy rather than as people with 

rights and capacity to participate in decisions, programmes and policies affecting 

 
21 Banerji D ‘Prospects of controlling population in India’ (1972) 7(41) Economic and Political 
Weekly 2072; Miranda JJ and Yamin AE ‘Reproductive health without rights in Peru’ (2004) 363 
Lancet 69. 
22 Sills ES et al ‘Gynaecology, forced sterilisation, and asylum in the USA’ (1998) 351 Lancet 1730. 
23 Williams RJ ‘Storming the citadels of poverty: Family planning under the emergency in India , 
1975-1977’ (2014) 73(2) The Journal of Asian Studies 479 Chandra SK Family planning programme 
in India: Its impact in rural and urban areas- 1070-1980 (1987) 24, Amonker RG ‘Family planning 
performance in India’ (1975) 15(7) Asian Survey 586. 
24 Connelly M ‘Population control in India: Prologue to the emergency period’ (2006) 32(4) 
Population and Development Review 629.  The nature of the family planning program could be as a 
result of the fact that being the first country to take up such, there were no comparable experiences 
from which to draw lessons. According to Segal, it was perhaps the most difficult public health 
undertaking in history as it involved learning by doing.  
25 Banerji D ‘Prospects of controlling population in India’ (1972) 7(41) Economic and Political 
Weekly 2072. 
26 Coe A ‘From anti-natalist to ultra-conservative’ (2004) 12 (24) Reproductive Health Matters 62.  
27 Sifris R ‘Involuntary sterilisation of marginalised women: power, discrimination and 
intersectionality’ (2016) 25(1) Griffith Law Review 60. 
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their health.28 The implementation of the policy between 1996 and 2002 led to the 

sterilisation of more than 250,000 women.29   

During the communist era, forced sterilisations were disproportionally carried out 

on Roma women under a State-sanctioned practice in Czechoslovakia under the 

influence of resurgent eugenic considerations.30 During the Communist era, the 

1972 Decree on Sterilisation issued by the Ministries of Health of the Czech and 

Slovak Socialist Republics, laid down guidelines for obtaining a sterilisation which 

according to the Human rights Watch was in theory meant to safeguard against 

arbitrary sterilisations.31 Although the decree permitting sterilisations in the 

communist era did not refer specifically to Romanies, the government took steps 

in disregard of the safeguards under the Decree and the rights of the women to 

encourage the sterilisation of Roma women in a bid to reduce their birth rate as 

they were considered an unhealthy population.32 The 1992 Human Rights Watch 

(Helsinki Watch) report revealed that Romani women were induced with financial 

rewards as they were mostly dependent on government welfare.33 Others reported 

being pressured into consenting by social workers through denial of their welfare 

payments.34 Some others were forcibly sterilised during childbirth or abortion 

without their consent or consent obtained based on the wrong information;35 and 

some probably never knew they were sterilised.36  

More recent cases of forced sterilisation have neither being under the operation of 

a law or state policy but borne out of a strong influence of negative attitudes 

against certain groups of women in health care settings.   Given the critical role of 

 
28 Miranda JJ and Yamin AE ‘Reproductive health without rights in Peru’ (2004) 363 Lancet 69. 
29 Miranda JJ and Yamin AE (2004) 68. 
30 Commissioner for Human Rights Human Rights of Roma and Travellers in Europe (2012) 93. 
31 Human Rights Watch ‘Searching for ethnic identity: Czechoslovakia’s endangered gypsies’ A 
Helsinki Watch Report, August 1992, 19 available at 
https://www.hrw.org/legacy/reports/pdfs/c/czechrep/czech.928/czech928full.pdf (accessed 20 
August 2018). 
32 Albert G and Szilvasi M ‘Intersectional discrimination of Romani women forcibly sterilized in the 
former Czechoslovakia and Czech Republic’ (2017) 19(2) Health and Human Rights 24-25. Human 
Rights Watch ‘Searching for ethnic identity: Czechoslovakia’s endangered gypsies’ A Helsinki Watch 
Report, August 1992, 19-20 available at 
https://www.hrw.org/legacy/reports/pdfs/c/czechrep/czech.928/czech928full.pdf (accessed 20 
August 2018). 
33 Human Rights Watch ‘Searching for ethnic identity’ (1992) 24. 
34 Human Rights Watch ‘Searching for ethnic identity’ (1992) 21,24. 
35 Human Rights Watch ‘Searching for ethnic identity’ (1992) 22. 
36  Human Rights Watch ‘Searching for ethnic identity’(1992)19-22. 
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healthcare workers in shaping the reproductive choices available to women, they 

may project their personal feelings and stigmatizing attitudes towards patients.37  

While the knowledge of medical professionals on issues of women’s reproduction 

is important to enable women make the right decisions in this regard, such 

knowledge can be abused when they adopt a paternalistic approach to women’s 

reproductive decisions and worse still, where this is motivated by negative 

stereotypes and prejudice. 38 Cases of forced sterilisation of Roma women, 39 

women with disabilities and women living with HIV among others have been 

mostly take taken by health care workers who place themselves in a position to 

determine if the woman affected is fit to continue to bear children.  

2.3 FORCED STERILISATION AS DISCRIMINATION AGAINST WOMEN 

Given the contexts, and circumstances in which it has occurred over time and the 

groups of women affected, forced sterilisation is seen as a violation of the right of a 

woman to be free from discrimination on any ground whatsoever.40 Forced 

 
37 Harries J et al ‘Policy maker and health care provider perspectives on reproductive decision-
making amongst HIV-infected individuals in South Africa’ (2007) 7 BMC Public Health 282. 
38 One of the reasons for the success of extensive and long-standing sterilisation programs was the 
fact that they occurred at a time and in places imbued with medical paternalism as health experts 
wielded inordinate power over the reproductive life of patients. As performers of the medical 
procedure, the medical community had a central and essential role in making the eugenic theories a 
reality and their cooperation made it easy. See Chelouche T and Brahmer G Casebook on Bioethics 
and the Holocaust (2013) 23; Friedlander H The origins of Nazi genocide: (1995) 216. According to 
Oberman, the story of State-sponsored sterilisation is an example of doctors sacrificing their 
professional integrity by forming alliances with the State as the sterilisation laws could not have 
been implemented without their willing support. Oberman M ‘Thirteen ways of looking of Buck v 
Bell: Thoughts occasioned by Paul Lombardo’s “Three generations, no imbeciles” (2010) 59 Journal 
of Legal Education 367. In Australia, in many of the applications made for court-ordered 
sterilisations, the opinions of medical professionals given in evidence premised on the notion of 
being in the person’s best interest have been greatly relied on by the Courts in granting sterilisation 
orders. Frohmader C ‘Dehumanised: The forced sterilisation of women and girls with disabilities in 
Australia’ Women With Disabilities Australia (WWDA) submission to the Senate Inquiry into the 
involuntary sterilisation of people with disabilities in Australia (2013) 57, available at  
http://wwda.org.au/wp-
content/uploads/2013/12/WWDA_Sub_SenateInquiry_Sterilisation_March2013.pdf (accessed 9 
August  2020).  
39 Except those facilitated under the communist policy which was not entirely the decision of 
medical professionals. 
40 Patel P ‘Forced sterilization of women as discrimination’ (2017) 38 (15) Public Health Reviews 2. 
The Special Rapporteur on the Right of Everyone to the enjoyment of the highest attainable 
standard of physical and mental health noted that given the physiology of human reproduction as 
well as the gendered social, legal and economic contexts in which sexuality, fertility, pregnancy, and 
parenthood occur, women are more likely to experience infringements of their right to 
reproductive health. Grover, A.  Report of the Special Rapporteur on the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health (2011) United Nations 
Doc. A/66/254. 

http://etd.uwc.ac.za/ 
 

http://wwda.org.au/wp-content/uploads/2013/12/WWDA_Sub_SenateInquiry_Sterilisation_March2013.pdf
http://wwda.org.au/wp-content/uploads/2013/12/WWDA_Sub_SenateInquiry_Sterilisation_March2013.pdf


37 
 

sterilisation has been shown to be a form of gender-based  violence  as it inflicts 

physical and mental harm41  as well all given its disproportionate impact on 

women compared to men.42 This makes it a form of gender-based discrimination 

as the CEDAW Committee noted in its general recommendation that the 'definition 

of discrimination includes gender-based violence, that is, violence that is directed 

against a woman because she is a woman or that affects women 

disproportionately. It includes acts that inflict physical, mental or sexual harm or 

suffering'.43 The Committee also specifically noted that forced sterilisation 

adversely affects women’s physical and mental health, which makes it a form of 

gender-based violence.44 The Committee’s General recommendation 35 by 

adopting the term ‘gender-based violence against women’ not only demonstrates 

the gendered causes and impact of this form of violence but also strengthens its 

understanding as a social rather than an individual problem.45 Besides the 

sterilisation of fewer men compared to women under eugenic laws and the family 

planning programmes, most recent cases of forced sterilisation target women.46 

Beyond women generally, sterilisation has largely affected sub-groups of women.  

Many victims of forced sterilisation are marginalised women who suffer 

discrimination in different forms or on an intersecting basis. These intersections 

cut across gender, race, socio-economic status, ethnicity, ability, sexual orientation, 

HIV-positive status among others.47 Going back to the eugenics era in the US, 

women with mental disabilities in State institutions deemed unfit to produce were 
 

41 Sifris R ‘Conceptualising involuntary sterilisation as ‘severe pain and suffering’ for the purpose of 
torture discourse’ (2010) 28(4) Netherlands Quarterly of Human Rights 529-530. 
42 Durojaye E ‘Involuntary sterilization as a form of violence against women in Africa’ (2017) 1 
Journal of Asian and African Studies 11; Elliott C ‘Victims of violence: The forced sterilization of 
women and girls with disability in Australia (2017) Laws (1-12)11; Centre for Reproductive Rights 
and Vivi Positivo ‘Dignity denied: Violation of the rights of HIV-Positive Women in Chilean health 
facilities’ (Report) (2010, Centre for Reproductive Rights, New York) 28. 
43 CEDAW General Recommendation 19: Violence against Women, 11th session, UN Doc. A/47/38, 
1992, para. 6-7. According to the UN Special Rapporteur on violence against women, denying 
access to reproductive health care or forcing women to undergo procedures aimed at controlling 
their reproductive choices is a form of violence against women.  See Report of the Special 
Rapporteur on Violence against Women, its Causes and Consequences, Rashida Manjoo, in 
accordance with General Assembly resolution 65/187, Un. Doc A/67/227, 3 August 2012, para 37.  
44 CEDAW General Recommendation No. 19 (1992) para 22. 
45 General recommendation No. 35 on gender-based violence against women, updating general 
recommendation No. 19, CEDAW /C/GC/35 (2017) para 9. 
46 For instance, the care of women and girls with intellectual disability raises issues regarding 
unwanted pregnancies and menstrual management, making them more likely to be considered for 
sterilisation.   
47 I.V. v. Bolivia Case No. 12.655 IACtHR judgment of 30 November 2016 para 161. 
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singled out for forced sterilisation and an example is the case of Buck v. Bell.48  

Sterilisation policies in India and China mostly affected poor women who could be 

coerced through incentives or fear of paying fines.49   Human rights treaty bodies 

have also observed the disproportionate impact of the practice on marginalised 

women, such as indigenous women in Peru,50 Roma Women, 51 women with 

disabilities,52 transgender persons,53 and HIV-positive women.54   

The prevalence of sterilisation of women compared to men despite vasectomy 

being easier and safer, demonstrates the impact of existing power structures that 

place women in inferior positions in society.55 It also demonstrates the extensive 

social control of women based on the stereotype held of them as weak and 

incapable of making rational decisions.56 This stems from patriarchal societies 

 
48Buck v Bell (1927) 274 U.S. 200. In Buck v. Bell, Carrie Buck, considered feebleminded and 
promiscuous was committed to a state institution after she delivered a baby that was a result of 
rape. Carrie’s mother, Emma Buck had also been previously committed to the asylum for the same 
reasons after giving birth out of wedlock. Based on the Virginia Eugenical Sterilisation Act of 1924, 
her sterilisation was given final approval by the US Supreme Court where to Justice Wendell 
Holmes who delivered the majority opinion of the Court made the statement that ‘three 
generations of imbeciles are enough.’ See Buck v Bell (1927) at 207. 
49 In China, couples who broke the one-child rule or refuse to undergo an abortion or get sterilised 
were made to pay huge fines. The application of the policy was uneven as richer families could buy 
their way out of the policy while the poor and rural residents suffered the most as they are unable 
to pay the fine. See Chinese Human Rights Defenders ‘I don’t have a choice over my own body’ 
(2010) 18-20 available at https://www.nchrd.org/wp-content/uploads/2013/09/Appendix-1-I-
Dont-Have-Control-over-My-Own-Body-Abuses-continue-in-Chinas-Family-Planning-Policy.pdf 
(accessed 22  July 2020); Songlian W ‘Women’s birth right’ (2011) Chinese Human Rights 
Defenders available at https://www.nchrd.org/2011/04/womens-birthright/ (accessed 21 June 
2018). 
50 Concluding Observations of the Committee on the Elimination of Racial Discrimination: Peru, U.N. 
Doc. CERD/C/304/Add.69 (1999). See also Concluding Observations by the Human Rights 
Committee: Peru, U.N. Doc. CCPR/CO/70/PER (2000) highlighting the same pattern of sterilisation. 
51 Report of the Committee on the Elimination of Racial Discrimination, U.N. Doc. A/59/18 (2004). 
See also Report of the Human Rights Committee to the General Assembly, adopted 24 Oct. 2003, 
U.N. Doc. A/58/40 (2003); Concluding Observations of the Human Rights Committee: Slovakia, U.N. 
Doc. CCPR/C/SVK/CO/3 (2011); Concluding Observations of the Committee against Torture: Czech 
Republic, U.N. Doc. CAT/C/CZE/CO/4-5 (2012). 
52 Report of Special Rapporteur on the rights of persons with disabilities 16 July 2018, UN Doc. 
A/73/161, paras. 40, 74(3); Report of the Human Rights Committee to the General Assembly, 
adopted 21 Oct. 1999, U.N. Doc. A/54/40, Vol. I (1999). 
53 Report of the Independent Expert on protection against violence and discrimination based on 
sexual orientation and gender identity, 11 May 2018, UN Doc. A/HRC/38/43, para 100. 
54 ACHPR 260 Resolution on Involuntary Sterilisation and the Protection of Human rights in Access 
to HIV Services, adopted by the ACHPR meeting at its 54th Ordinary Session held from 22 October to 
5 November 2013, in Banjul, The Gambia, ACHPR/Res.260(LIV) 2013 para ii, iii and v. 
55 Hartmann B, Reproductive Rights and Wrongs: The Global Politics of Population Control (1995) 
246. 
56 Cook RJ & Cusack S, Gender Stereotyping: Transnational Legal Perspectives (2010) 85. See also 
Paula Abrams P ‘Reservations about Women: Population Policy and Reproductive Rights’ (1996) 29 
Cornell International Law Journal 1; Hartmann B (1995) 55. 
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where women are viewed as properties and in which reproduction is not seen as a 

critical component of women’s human rights.57  As such, when viewing forced 

sterilisation as a form of discrimination against women, it is important to consider 

it in the context of social norms that place women in inferior positions. 

Given the further disproportionate impact on marginalised women, the discussion 

of discrimination in the context of forced sterilisation must look beyond gender to 

other factors that predispose women to discriminatory treatment such as race, 

class, sexual orientation, ethnic origin, health status, among others. These factors 

place certain women to more likely than others to be subjected to forced 

sterilisation. Just as being a woman already creates certain disadvantages in 

society, possessing additional identities that are marginalised by structures of 

power in society creates further disadvantages for such sub-groups of women. 

These further disadvantages mean that their experience of discrimination is 

different from those experience by women generally. Essentially, gender is not the 

only factor to be considered when looking at the discriminatory treatment of 

women in health care settings or the power dynamics inherent in doctor-patient 

relationships, or the social control of women’s reproduction. Other identities such 

as those mentioned above that could overlap to create unique forms of 

discrimination must be considered to get the real picture of each woman’s 

experience of discrimination.  

This manner of understanding discrimination of women is informed by the theory 

of intersectionality which is adopted as a framework for this thesis for 

understanding how different identities beyond gender overlap or intersect to 

engender forced sterilisation. Assessing forced sterilisation through an 

intersectional prism not only aids proper understanding of the underlying 

influence of structures of power and oppression on the treatment of women’s 

reproductive decisions, but such understanding also informs approaches to 

curbing the practice and remedying the violations resulting from forced 

sterilisation. 

 
57 Bond JE ‘Intersecting Identities and Human Rights: The Example of Romani Women’s 
Reproductive Rights’ (2004) 5 Georgetown Journal of Gender and the Law 906. 
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2.4 THEORETICAL FRAMEWORK - THE THEORY OF INTERSECTIONALITY 

The theory of intersectionality stems from the premise that people have layered 

identities derived from social relations and the operations of structures of power. 

The theory provides a framework or methodology for understanding how 

intersecting structures of power influence the experience of groups of people 

bound by similar identities in society. Power in this regard is the process of 

privileging, normalising, and placing a greater value on certain identities over 

others. Power in most societies is organised along the axes of identities such as 

gender, race, class, as well as sexuality, ability, age, nationality, religion, among 

others.58 In this structure, some identities are more valued or normalised over 

others because they are differentiated from identities considered to be of less 

value or less normal, creating privileges and disadvantages. These hierarchies are 

socially created rather than reflecting real traits or capacities, or experiences.59 

These power structures go beyond distinguishing individuals, but determine to 

large extent, access to resources and various social institutions such as 

government, work, education, family, law, media, and medicine, among others. 

This structure creates the existence of privileged identities alongside marginalised 

intersecting identities.60   

An intersectional perspective aids the analysis of how structures of privilege and 

disadvantage, interact in the lives of people, based on their peculiar identities as 

well as the ways  these structures of power inseparably link with and shape each 

other to create unique and qualitatively different experience of oppressions.61  It 

demonstrates that oppression cannot be reduced to one fundamental type, but 

that oppressions work together to produce what Collins refers to as a ‘interlocking 

 
58 Barak G, Leighton P and Flavin J Class, race, gender, and crime: The social realities of justice in 
America (2010) 69-133. Despite the fight for increased equality and changes to the structures of 
society initiated by social movements mobilized based on several marginalised identity categories, 
these structures are still very evident in most societies and still affect how persons of certain 
identity categories are valued and can access social institutions and services.   
59 Dei GJS, Karumanchery LL and Karumanchery-Luik N Playing the race card: Exposing white power 
and privilege (2004) 5; James CE ‘The paradox of power and privilege: Race, gender and 
occupational position’ (1994) 14(2) Canadian Woman Studies 50. 
60 Liu WM ‘White male power and privilege: the relationship between white supremacy and social 
class’ (2017) 64(4) Journal of Counselling Psychology 349. 
61 Roberts D and Jesudason S ‘Movement intersectionality: The case of race, gender, disability, and 
genetic technologies’ (2013)10(2) Du Bois Review: Social Science Research on Race 314. 

http://etd.uwc.ac.za/ 
 



41 
 

systems of oppression.’ 62  In the feminist discourse, an intersectional analysis 

unravels the underlying social, political, and economic institutions that reproduce 

gender hierarchies.  This is evident in racism, patriarchy, class oppression, and 

other discriminatory systems which have been shown to operate through 

institutions to exacerbate inequalities. An example is the experience of Roma 

women who suffer discrimination in several contexts including housing, education, 

employment, health, social services, and in decision making.63  

Flowing from above, intersectional discrimination refers to multiple or 

compounded forms of discrimination in contrast with singular forms of 

discrimination.64 An example is the compounded discrimination confronted by 

black women based on gender and race.  By the structures of power, the white 

woman enjoys better privileges over the black woman due to the influence of race 

as the white woman enjoys skin colour privilege. This is also the way compounded 

forms of discrimination based on race and gender as well as gender and HIV status 

lead to the discrimination of Roma women and HIV-positive women, respectively. 

The situation of black women, the Roma women and the HIV-positive women 

become complex or compounded as the overlapping of grounds of discrimination 

creates for them a unique experience of discrimination different from other 

women who do not possess similar identities. 65   

Intersectional discrimination often results in conducts that would not result from 

singular forms of discrimination.66 Intersectional analysis reveals how multiple 

identities combine to create unique forms of discrimination. An example of such 

unique experience is forced sterilisation which has been shown to affect ordinarily 

marginalised women. White women and Roma men in Slovakia may only worry 

about gender discrimination or race discrimination respectively, but not forced 

sterilisation which affects Roma women because of the compounded effect of both 

sources of discrimination. It would be difficult to grasp the effects of 

 
62 Collins PH Black feminist thought: Knowledge, consciousness, and the politics of empowerment 2 ed 
(2002) 18. 
63 Curran S (2016) 137. 
64 Sifris R (2015) 477. 
65 See dissenting judgment of Justice L’Heureux-Dubé in the case of Canada (Attorney General) v. 
Mossop, [1993] 1 S.C.R. 554, 645–46, 152 where she highlighted the complex situation of 
individuals who confront multiple grounds of discrimination. 
66 Sifris R (2015) 477. 
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discrimination on marginalised identities without understanding the 

compounding effects of multiple forms of discrimination operating simultaneously. 

In this regard, intersectionality demonstrates that categorising their 

discrimination as racially oriented or gendered, misconceives the reality of the 

discrimination as it is experienced by these women. As opposed to the additive 

approach that considers structures of oppression as being separable, 

intersectionality regards the experience of discrimination based on multiple axes 

of oppression as interactive and inseparable or mutually reinforcing to produce a 

different kind of discrimination.67 

Intersectionality is not primarily about identifying possible intersecting identities, 

rather it is about how structures make certain identities the vehicle of 

vulnerability.68 As such, intersectionality is not regarded as a combination of 

identities that increase one’s burden, but instead as an intersection or overlapping 

of marginalised identities to produce substantively distinct experiences.69     It is 

for this reason that an intersectional analysis requires a focus not on defined 

identity categories but on points of intersection, complexity, dynamic processes as 

well as structures that define access to rights and opportunities. It also requires a 

bottom-up approach that accounts for the influences that shape women’s lives 

particularly those living at the margins and who suffer different types of 

oppression, in comparison with those not subject to similar influences.70 Given 

that intersectional perspective can reveal the interlocking power structures that 

placed some women more at risk to human rights violations than other women, it 

is a useful tool for realising human rights and social justice for all women.  

This thesis adopts the theory of intersectionality as a framework for analysing the 

influence of structures of power in shaping the experience of certain categories of 

women who are subjected to forced sterilisation, particularly HIV positive women 

 
67 Bond J ‘International Intersectionality: A Theoretical and Pragmatic Exploration of Women’s 
International Human Rights Violations’ (2003) Emory Law Journal. 72.   
68 Lewis G ‘Celebrating Intersectionality? Debates on a Multi-faceted Concept in Gender Studies: 
Themes from a Conference’ (2009) 16 European Journal of Women’s Studies 205.   
69 Symington A ‘Intersectionality: A tool for gender and economic justice (2004) Women’s Rights 
and Economic Change,  Association of Women’s Rights in Development 2 available at 
https://www.awid.org/sites/default/files/atoms/files/intersectionality_a_tool_for_gender_and_econo
mic_justice.pdf (accessed 7 August 2020). 
70 Symington A (2004)5. 
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in Africa, some of who are forcibly sterilised based on an intersection gender, class 

and HIV-positive status. While the thesis aims to show the importance of an 

intersectional analysis in determining cases of forced sterilisation before human 

rights organs, it aims to extend the reach of intersectionality to the application of 

the continuing violations doctrine in the context of forced sterilisation.   

This section provides the background to the theory by delving into the substance 

of Crenshaw’s analysis of the intersection of race and gender in shaping black 

women’s experiences and their marginalisation within anti-discrimination law and 

in feminist and antiracist theory and politics. The section goes further to assess the 

evolvement of the theory beyond its initial conceptions to several other issues or 

concerns, subjects, identities, disciplines, and geographic boundaries beyond the 

United States. It pays attention to the approach to intersectionality in Africa with 

focus on how the theory has been adapted to suit the unique contexts in Africa. 

2.4.1 Background to the theory of intersectionality 

Rooted in Black feminism71 and critical race theory,72  the feminist theory of 

intersectionality has its origins in the work of Kimberly Crenshaw in two landmark 

essays published in 1989 and 1991.73 Crenshaw drew attention to the 

intersectionality of race and gender in defining the experience of black women in 

the United states as opposed to white women and black men whose experiences 

were used to inform the law and discourses against race and sex discrimination. 

Intersectional discrimination had remained largely hidden due to the essentialist 

understanding of identity which reduced people into few traits thought to be 

constitutive of the identity, thus excluding traits considered as not associated with 

 
71 Black feminism examines the interlocking relationship between gender, race and class which was 
largely ignored by white feminists. It was borne out of the fact that black women’s experience of 
gender discrimination was shaped by race and class inequality which was different from the 
experience of white middle-class women. See Simien EM ‘Black Feminist Theory: Charting a Course 
for Black Women's Studies in Political Science’ (2004) 26(2) Women & Politics 83-85. 
72 See Carbado DW ‘Colorblind intersectionality’ (2013) 38(4) Signs: Journal of Women in Culture 
and Society 815. The critical race theory is a framework that questions the ways that race, and 
racial power are constructed by law and culture engendering white supremacy and privilege. See 
Delgado R and Stefancic J Critical race theory: An introduction 3 ed (2017) 3-4. 
73 Crenshaw K ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) 1 University of Chicago 
Legal Forum 139; Crenshaw K ‘Mapping the Margins: Intersectionality, Identity Politics, and 
Violence against Women of Color’ (1991) 43(6) Stanford Law Review 1241. 
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the group.74 This gave rise to the exclusionary tendencies inherent in the 

formation of groups and their interests. While issues such as race, gender, and 

disability-based discrimination were advocated for separately, these interest 

groups worked separately from each other, believing their agendas were different, 

hence ignoring the way different traits interact.75 Crenshaw alluded to this point 

noting that race was addressed within feminism if at all, as an additional burden to 

gender oppression rather than a part of it. This thus ignored the way race shapes 

the kind of gender subordination black women experience and limits the 

opportunity to successfully challenge it.76 

Within these movements, the claims of specific subgroups were excluded within 

the broader group due to a narrow and essentialist understanding of group 

formation and interest.77 It is for these reasons that women’s experiences were 

represented as universal and same for all women, based on the experience of 

white middle-class women, without considering other sub-groups classified by 

race, health status, age, sexual orientation, or disability who might have varied 

experiences resulting from the interaction of gender and other identities. An 

example that demonstrates this exclusion as it affects reproductive rights is the 

focus by feminists on securing abortion rights while neglecting other reproductive 

issues such as forced sterilisation which negatively affected other groups of 

women such as African American and Hispanic women, women with disabilities 

etc. This according to Hooks reflects the class biases of the women at the forefront 

of the movement.78 While the issue of abortion was relevant to all women, there 

was equally other reproductive rights issues including forced sterilisation that 

would benefit women of colour.79 Crenshaw has noted that the rocks and hard 

 
74 Makkonen T ‘Multiple, compound and intersectional discrimination: bringing the experiences of 
the most marginalized to the fore’ (2002) Unpublished LLM Thesis, Institute for Human Rights, Abo 
Akademi University, 18. 
75Powell ME, ‘The claims of women of color under Title VII: the interaction of race and gender’ 
(1996) 26 Golden Gate University Law Review 415. 
76 Crenshaw K ‘Race, gender, and sexual harassment’ (1991) 65 Southern California Law Review 
(1467-1476) 1467-1468. 
77 Makkonen T (2002) 18-19. 
78 Hooks B, Feminism is for Everybody (2000) 26. 
79 Sifris R, ‘A Woman’s Right to Choose: Human Rights and Abortion in Australia’ in Gerber P and 
Castan M (eds) Contemporary Perspectives on Human Rights Law in Australia (2013) 251; Davis A 
‘Racism, Birth Control, and Reproductive Rights’ in Ehrenreich N (ed) The Reproductive Rights 
Reader (2008) 86. 
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places that make it so difficult for black women to articulate their  experiences are 

not simply racism and sexism, but instead, the oppositional politics of mainstream 

feminism and antiracism as each movement focused on gender or race exclusive of 

the other. 80 As such, issues reflecting the intersections of race and gender were 

alien to both movements and black women were affected by both their 

intersectional interests, were addressed by neither. These narrow understanding 

of gender-discrimination according to Bond could lead to confusion among women 

to choose between gender as identity or other identity such as ethnicity. 81 

An intersectional analysis was employed to reveal the weaknesses in dominant 

legal approaches that confine discrimination to a single axis of oppression thereby 

ignoring people who are harmed by a combination of inequities.82 Crenshaw 

engaged in a black feminist criticism of the problematic consequence of the law as 

well as feminist and antiracist theory and politics, of treating race and gender as 

‘mutually exclusive categories of experience and analysis.’83 In her land mark essay 

in 1989, Crenshaw used cases on employment discrimination to show that while 

women encountered discrimination for their gender, black women were more 

disadvantaged because of the added influence of race discrimination. She 

demonstrated this with the cases of DeGraffenreid v. General Motors,84 Moore v. 

Hughes Helicopters, Inc.85 in which the Courts turning a blind eye to the 

intersection of race and sex in defining the experience of employment 

discrimination by black women, rounded their experiences on that of white 

women and black men whose experience of discrimination could be established on 

single grounds.   

Crenshaw in 1991 in her paper explored the various ways gender and race 

intersect in shaping structural, political and representational experience of 

 
80 Crenshaw K ‘Race, gender, and sexual harassment’ (1991) 1467-1468. 
81 See Bond JE ‘International Intersectionality: A Theoretical and pragmatic exploration of women’s 
international human rights violations’ (2003) 52 Emory Law Journal 71, 73, 118. The Programme of 
Action of the International Conference on Population and Development resulting from the 1994 
United Nations conference held in Cairo, has been criticised as failing to incorporate the needs of 
women of different identities. See Petchesky RP ‘From population control to reproductive rights: 
feminist fault lines’ (1995)3 Reproductive Health Matters 152, 158. 
82 Roberts D and Jesudason S (2013) 315. 
83 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 139. 
84 DeGraffenreid v. General Motors 413 F Supp 142 (E D Mo 1976). 
85 Moore v. Hughes Helicopters, Inc. 708 F2d 475 (9th Cir 1983). 
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violence against women of colour, especially those from immigrant and socially 

disadvantaged communities.86  Focusing on battery and rape as forms of violence 

by men against women, she demonstrated how feminist and anti-racist discourses 

failed to take into account how the experiences of women are frequently the 

product of intersecting patterns of racism and sexism.87 Highlighting the obstacles 

women of colour face due to subordination resulting from the convergence of race, 

gender and class, Crenshaw noted that intervention strategies based solely on the 

experiences of women who do not share the same class or race backgrounds will 

be of limited help.88 She also uncovered in another essay the ways that race 

intersects with gender in the context of sexual harassment of black women.89 

Crenshaw’s work was a critique of the single-axis framework dominant in anti-

discrimination law and reflected in feminist theory and antiracist policies. She 

centred the discussion around black women in a bid to contrast the 

multidimensional nature of black women’s experiences of discrimination against 

the single-axis analysis that obscured these experiences and ignored the way 

identities intersect in people’s lives. The aim was to show how the downsides of a 

single-axis framework erased the experiences of black women in the 

‘conceptualisation, identification and remediation of race and sex discrimination 

by limiting inquiry to the experiences of otherwise-privileged members of the 

group.’90  The single-axis analysis marginalised persons who were burdened by 

more than one intersecting identities by excluding claims that could not be 

understood as resulting from sex or race as separate sources of discrimination. 

Such an analysis had the effect of grounding the operative conceptions of race and 

sex in experiences that only represented a portion of a complex phenomenon.91 In 

explaining how intersectional discrimination occurs, Crenshaw used traffic in an 

intersection, moving in four directions as an analogy. She noted that  

 
86 Crenshaw K ‘Mapping the Margins’ (1991) 1241. 
87 Crenshaw K (1991) ‘Mapping the Margins’ 1243-1244. 
88 Crenshaw K (1991) ‘Mapping the Margins’ 1246, 1250. 
89 Crenshaw K ‘Race, gender, and sexual harassment’ (1991)65 Southern California Law Review 
1467-1468. 
90 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 140. 
91 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 140. 
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Discrimination, like traffic through an intersection, may flow in one direction, and 

it may flow in another. If an accident happens in an intersection, it can be caused 

by cars traveling from any number of directions and, sometimes, from all of them. 

Similarly, if a Black woman is harmed because she is in the intersection, her injury 

could result from sex discrimination or race discrimination.92 

While these directions representing axes of power and oppression such as race, 

gender, class, ethnicity, ability etc., are considered separate or distinct, they 

however overlap or cross each other resulting in a complex intersection where 

two or more of them meet. With the manifestation of patriarchy in most societies 

placing women at a disadvantage, they are more vulnerable at the intersection of 

these axes of power and oppression. At this intersection, gender-based 

discrimination compounds their experience of other forms of discrimination.  The 

theory of intersectionality, unlike the single-axis framework, takes account of the 

lived experiences at neglected points of intersection.93   

Crenshaw’s analysis was aimed at demonstrating that when feminism does not 

contest the logics of racism, and when anti-racism does not question the logics of 

patriarchy, they tend to reinforce each other, making the goal of ending racism and 

patriarchy more difficult to attain.94  Crenshaw was doubtful of the value of 

feminist theory to black women given that though seldomly acknowledged, it 

evolved from a white racial context.95  She criticised feminist theory’s attempt to 

describe women’s experience through assessing patriarchy, sexuality or the 

creation of separate roles for women and men, while overlooking the role of race 

in mitigating some aspects of sexism and often privileges some women over 

others.96 Crenshaw also drew attention to barriers to black women's enjoyment of 

privileges that even though won on the basis of race but continue to be denied on 

the basis of sex.97 Through this, she showed that just as race is not the only 

oppositional force in black lives, so also sex is not the only oppositional force in 

 
92 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 149. 
93 McCall L ‘The complexity of intersectionality’ (2005)30(3) Signs: Journal of Women in Culture and 
Society 1780. 
94 See Orford A ‘Feminism, Imperialism and the Mission of International Law’ (2002) 71 Nordic 
Journal of International Law 285. 
95 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 154. 
96 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 154. 
97 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 161. 
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women’s lives. As such, feminism must include an analysis of race if it hopes to 

express and address the challenges of black women. Anti-racist and feminist 

movements cannot ignore the intersectional experiences of those they claim as 

their respective constituents.98  

Intersectionality thus addresses the central theoretical and normative concern 

within feminist scholarship, which is acknowledging differences among women,99 

which has become a leading subject of feminist theories due to the painful legacy 

of exclusions.100 This critique has led to considerable changes within the feminist 

movement. The movement has become increasingly interested in sub-groups of 

women such as older women, disabled women, minority women, amongst others. 

This also extended to the courts as in 1994, citing Moore v. Hughes helicopters Inc., 

the United States Court of Appeal, Ninth Circuit in Lam v. University of Hawaii, 101 

noted that rather than aiding the decision-making process, bisecting a person’s 

identity at the intersection of race and gender obscures the peculiar nature of their 

experience. The theory of intersectionality in this context, introduced a nuanced 

understanding of how racism and sexism overlap to create unique kinds of 

discrimination. It drew attention to differences among women, ensuring that other 

sites of oppression outside gender are treated as relevant. 102 This enhanced 

understanding of discrimination can lead to more effective policies and measures 

to combat discrimination.  

2.4.2 The evolvement of the theory beyond its initial conceptions   

From its initial conceptions, intersectionality has evolved into an understanding 

that all grounds of discrimination could interact with each other and produce 

unique experiences of discrimination. The definition of intersectionality offered by 

 
98 Crenshaw K ‘Demarginalizing the Intersection of Race and Sex’ (1989) 166. 
99 Davis K ‘Intersectionality as buzzword: a sociology of science perspective on what makes a 
feminist theory successful’ (2008)9(1) Feminist Theory 70. 
100 Zack N ‘Can Third Wave Feminism Be Inclusive? Intersectionality, its Problems, and New 
Directions’ in Alcoff LE and Kittay EF (eds) The Blackwell guide to feminist philosophy (2007) 197. 
101 Lam v. University of Hawaii, 40. F.3d 1551, 1562 (9th Cir. 1994). 
102 Crenshaw has noted that although she focused on race and gender in the discussions on how 
intersecting identities affect experience of black women or women of colour, they are by no means 
exhaustive as other identities such as class and sexuality equally shape women’s experiences. See 
Crenshaw K (1991) ‘Mapping the Margins’ 1244-1245 
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Carbado et al as ‘a method and a disposition, a heuristic and analytic tool,’103  

captures the way the theory has evolved overtime as an analysis in progress.104 

The theory is one among very few theories that has applied widely beyond its 

initial conception to various social identities, issues, across disciplines and 

geographical boundaries.105 The way the intersectionality theory has evolved has 

been considered as creating a lively and provocative travelogue reflecting its 

adaptation, redirection, and contestation.106 Although criticised as ambiguous and 

open ended, this attribute has been considered as the secret of its success and as 

such, an important contribution to feminist scholarship.107 As noted earlier, given 

that the theory is not an effort to identify an exhaustive list of intersectional social 

categories, it is not confined to any subjects or identities.108  

This travelogue has also shown that the theory was not completed by its initial 

comprehension, articulation, or movement, rather it has been an analysis in 

progress. Intersectionality has been broadened by scholars and activists to a range 

of issues, social identities, power dynamics, political and legal systems in various 

jurisdictions beyond the United States.109  Beyond black women, several studies 

have considered other groups of women at the intersection of multiple identity 

categories such as women with disabilities,110 Roma women, women living with 

HIV etc., in a bid to uncover the differences and complexities of their experience in 

that location,111 as well as its capacity to extend the efforts to elucidate public 

 
103 Carbado DW et al ‘Intersectionality: mapping the movements of a theory’ (2013) 10(2) Du Bois 
review: social science research on race 303. 
104 Cho S ‘Post-intersectionality: The curious reception of intersectionality in legal scholarship’ 
(2013) 10(2) Du Bois Review: Social Science Research on Race 386. 
105 Carbado DW et al ‘Intersectionality’ (2013) 303. 
106 Carbado DW et al ‘Intersectionality’ (2013) 304. 
107 Davis K ‘Intersectionality as buzzword: A sociology of science perspective on what makes a 
feminist theory successful’ (2008) 9(1) Feminist theory (67-85) 68-69; McCall L ‘The complexity of 
intersectionality’ (2005)30(3) Signs: Journal of Women in Culture and Society 1771. 
108 Carbado DW ‘Colorblind intersectionality’ (2013)38(4) Signs: Journal of Women in Culture and 
Society (811-45) 815. Given that there exists a range of intersecting power structures in society 
which the theory cannot address all at once, it has been rightly suggested any analysis must restrict 
itself to specific structures of power. See Carbado DW et al ‘Intersectionality’ (2013) 304. 
109 Carbado DW et al ‘Intersectionality’ (2013) 304. For a discourse around intersectionality that 
has emerged Europe, see Bilge S ‘Intersectionality undone: Saving intersectionality from feminist 
intersectionality studies’ (2013) 10(2) Du Bois Review: Social Science Research on Race 405. 
110 Moodley J and Graham L ‘The importance of intersectionality in disability and gender studies’ 
(2015) 29(2) Agenda 24. 
111 McCall L ‘The complexity of intersectionality’ (2005)30(3) Signs: Journal of women in culture and 
society 1782. 
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policy outcomes for women.112  It has also been used to understand how 

intersecting identities affect the experience of discrimination or marginalisation of 

other groups such as men,113 children,114 the elderly115 etc. The engagement with 

intersectionality has also been employed across disciplines, creating 

interdisciplinary links, and pushing theoretical and normative debates.116  

The theory has not been without criticisms. It has been suggested that one possible 

pitfalls of the wide adoption of intersectional discrimination is the possibility of 

creating new essentialist and exclusionary categories of presumed victims.117 This 

argument may however not be tenable when it is considered that intersectionality 

draws attention to the fact that even within a given category, contrasting 

characteristics exists which makes it impossible to refer to any category of 

difference as homogenous.118 This thought has been cited as a challenge for Roma 

feminist due to several arguments about differentiation and creation of hierarchy 

within the Roma movement.119 The theory however does not aim at creating 

divisions but drawing attention to individual differences in a bid to guard against 

the exclusion of varied experiences withing a group. In the Roma context for 

example, the experience of discrimination, while common among the group, is not 

similarly experienced by men, women and even children. For instance, forced 

sterilisation only affects Roma women.  

 
112 Tiffany Manuel T ‘Envisioning the possibilities for a good life: exploring the public policy 
implications of intersectionality theory’ (2006)28 (3-4) Journal of Women, Politics & Policy 173. 
113 Butler P ‘Black male exceptionalism? the problems and potential of black male-focused 
interventions’ (2013)10 Du Bois Review: Social Science Research on Race 485; Makkonen T (2002) 
34; Moolman B ‘Rethinking ‘masculinities in transition’ in South Africa considering the 
‘intersectionality’ of race, class, and sexuality with gender’ (2013) 11(1) African Identities 93. 
114 Ravnbol C. I ‘Intersectional discrimination against children: discrimination against Romani 
children and anti-discrimination measures to address child trafficking’ (2009) United Nations 
Children's Fund 3. 
115 Makiwane M, Ndinda C and Botsis H ‘Gender, race and ageing in South Africa’ (2012) 26(4) 
Agenda 15. 
116 Clarke AY and McCall L ‘Intersectionality and social explanation in social science research’ 
(2013)10(2) Du Bois Review 349; Goff PA and Kahn KB ‘How psychological science impedes 
intersectional thinking’ (2013) 10(2) Du Bois Review 365; Chadwick R ‘Thinking intersectionally 
with/through narrative methodologies’ (2017)31(1) Agenda 5. 
117 Makkonen T (2002) 34. 
118 Sosa LP ‘Inter-American case law on femicide: Obscuring intersections?’ (2017) 35(2) 
Netherlands Quarterly of Human Rights 89. 
119 Oprea A ‘Romani feminism in reactionary times’ (2012) 38 Signs: Journal of Women in Culture 
and Society 15.   
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Another related criticism is that by its attention to identity categories, the theory 

creates divisions and makes coalition building harder.120 As opposed to this 

criticism, an intersectional analysis has been shown to aid the identification of 

commonalities or shared experiences of discrimination or marginalisation, even 

among separate groups, which enhances the potential to build coalitions between 

movements. Roberts and Jesudason showed how organizing based on an 

intersectional analysis can help create alliances among reproductive justice, racial 

justice, women’s rights, and disability rights activists to develop strategies to 

advocate for shared policy priorities. 121  In this regard, intersectionality is 

deployed for uncovering vulnerabilities or exclusions and as a means for 

empowerment.122  Crenshaw also noted that among the downsides of the single-

axis analysis is that it undermines potential collective action by categorising 

struggles as singular issues.123 Anti-racism and feminism can form an effective 

coalition to address issues of discrimination against black women considering that 

the intersection of race and gender shapes their experience. Roberts and 

Jesudason have explained how intersectionality helps in creating such solidarity.  

They emphasise that it is only by acknowledging the lived experiences and power 

differentials that keep us apart that we can effectively grapple with the pattern of 

domination and develop strategies to eliminate power inequities. Secondly, upon 

acknowledging differences, an intersectional framework encourages engagement 

among groups that highlight their similarities and common values.124 Third, 

analysis of our commonalities reveals ways in which structures of oppression are 

related as well as showing how the struggles of various groups are linked.125 

2.4.3 Intersectionality in Africa 

 
120 Wendy B ‘The impossibility of women’s studies’ (1997) 9(3) Journal of Feminist Cultural Studies 
86-88. 
121 Roberts D and Jesudason S ‘Movement intersectionality: The case of race, gender, disability, and 
genetic technologies’ (2013)10(2) Du Bois Review: Social Science Research on Race 315.  
122 Davis A (2008) 75. 
123 Crenshaw (1989) 167. 
124 Roberts D and Jesudason S (2013) 315. 
125 Roberts D and Jesudason S (2013) 316. 
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It has been suggested that African experiences need to be considered in theory 

building.126 The theory of intersectionality has found expression in understanding 

the concerns of women in Africa, and despite its origin in western feminist thought 

and experience, it has been tailored to the specific experiences of women in Africa. 

Recognising the role of Western feminists in the architecture and furnishing of 

gender research, it has been suggested that  the social identity, interests, and 

concerns of the purveyors of such knowledge must be questioned.127 Given that 

the range of social categories and social relations that inform individuals’ lived 

experiences  on the African continent may be considerably different to axes of 

race, class and gender in the existing  American and European-focused literature 

on intersectionality,128 questioning refers to suiting gender research to the African 

context.  African realities cannot be fully interpreted based on Western claims due 

to the disparity of social categories and institutions.129   

While for white middle-class women, gender discrimination was the only 

challenge, for African American women, it extended beyond that to include its 

intersection with race and class. Also, for instance, Western understandings of 

marriage is not the same as that of Africa which has diverse customs on marriage 

based on tribal and ethnic inclinations. As such, the marginalisation of women in 

both contexts would not be entirely similar and must be understood as such. In the 

same vein, in some contexts, colonisation, imperialism and other forms of social 

stratification exists besides race, which lends credence to the fact that gender 

cannot be abstracted from the social context and other systems of hierarchy.130  

Intersectionality presents an interesting paradox given that it facilitates a 

contextual understanding of women’s experiences rather than a blanket 

attribution of the source of their marginalisation. It has been applied widely in 

Africa to understand the influence of multiple forms of discrimination that shapes 

 
126 Oyewumi O ‘Conceptualising gender: Eurocentric foundations of feminist concepts and the 
challenge of African epistemologies’, in African gender scholarship: Concepts, methodologies and 
paradigms, (2004) Dakar: CODESRIA, 3. 
127 Oyewumi O (2004) 1. 
128 Oyewumi O (2004) 2. 
129 Oyewumi O (2004) 3. 
130 Oyewumi O (2004) 2. See also Mkhize G and Cele N ‘The role of women in tourism in KwaZulu-
Natal’ (2017) 31(1) Agenda 128 on the influence of precolonial, colonial, and postcolonial gendered 
division of labour in the marginalisation of black women in the tourism sector in South Africa. 
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the lived experiences of several groups of women as well as men and children in 

various African contexts.     

A special issue in the 2017 edition of Agenda journal131 was dedicated to exploring 

the meaning and application of intersectionality in various African contexts mostly 

focused on South Africa. It reflected issues ranging from how to do intersectional 

research;132 to how intersectionality is lived and subjectively experienced in 

various contexts.133   The theory has been applied by scholars in Africa to different 

identities including men,134 various groups of women including the elderly and 

refugees, children amongst others. Several contexts have also been explored such 

as education, employment, earning inequality, access to water, conflict situations, 

refugees amongst others. These identity groups and contexts explored in Africa 

draws attention to unique challenges faced by different groups of persons in the 

continent.135  

With respect to children, it has been applied in understanding the context of child 

poverty and education inequalities in Africa.136 The theory has also been applied to 

assessing the impact of the Disarmament, Demobilisation and Reintegration (DDR) 

programs for child soldiers in sub-Saharan Africa. The paper shows how child 

soldiers are uniquely underserved in the DDR programs due to misinterpretation 

of the differences in identities.  The author suggested that the programmes can 

 
131 This journal is focused on gender and feminism in its broad and complex diversity. 
132 Chadwick R ‘Thinking intersectionally‘(2017) 5. 
133 Gouws A ‘Feminist intersectionality and the matrix of domination in South Africa’ (2017) 31(1) 
Agenda 19. Gouws engaged in a critical analysis of the concept of intersectionality to provide more 
clarity on its genealogy and to contextualise its use in the South African context. Alude Mahali 
‘Without community, there is no liberation’: on #BlackGirlMagic and the rise of Black woman-
centred collectives in South Africa’ (2017) 31(1) Agenda 28. Mahali explored the coming together 
of black women collectives with shared experiences of what it means to be a black woman in 
contemporary South Africa. The author argued that the deliberate act of adopting ‘a politics of 
recognition’ – where race, class and gender intersect – is a necessary step towards justice. He 
focused on the #BlackGirlMagic as a politics of recognition is a claim for social justice. 
134Dworzanowski-Venter B ‘An intersectional analysis of male caregiving in South African palliative 
care’ (2017) (31)1 Agenda 78. This paper explores the intersection of gender and class in 
understanding the experience of male care givers in a profession that is often feminised and 
invisible. 
135 These identities and contexts mentioned are not necessarily exhaustive of all the applications of 
the theory in Africa, rather it reflects the literature that has been engaged in this discussion. 
136Tshabangu I ‘The intersectionality of educational inequalities and child poverty in Africa: a 
deconstruction’ (2018) 17 Education Research Policy Practice 69. See also Finn Reygan F and Steyn 
M ‘Diversity in Basic Education in South Africa: intersectionality and Critical Diversity Literacy’ 
(2017) 14(2) Africa Education Review 68. 
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only be effective if it considers the intersection of gender, age, class, tribal 

affiliation and geography.137 Regarding employment, an intersectional analysis has 

also been offered as a way for employers to engage with the complex nature of 

inequality, by having a more nuanced and specific understanding of the 

phenomenon in a particular place of work.138  The intersectionality of ethnicity 

and gender in the context of earning inequality in the manufacturing sector in Sub-

Saharan Africa has been explored with a focus on Tanzania. The authors argue that 

where earning inequality is situated at the intersection of gender and ethnicity, 

policies in the labour market aimed at ending gender-based earnings inequality 

may not be ineffective if not accompanied by policies that target ethnic-based 

inequality.139   

In respect of women in Africa, the research has focused on its impact on women of 

various social identities and how they are marginalised in various contexts. 

Attention has been given to the influence of gender, race, and aging in shaping the 

experience of different groups of elderly women in South Africa.140 In the context 

of institutions of higher education and the academic profession, the intersection of 

gender, race, culture, and religion,141 and of age, gender and race,142 have been 

used to understand the unique experiences of women. In the context of marriage, 

intersectional analysis has been used to understand the effect of race, class and 

gender on the precarious situation of poor, rural-based black women who seek 

dissolution of customary marriages under the Recognition of Customary Marriages 
 

137 Caplan J ‘Girls Fight Too: Implications of Intersectionality in Child Soldiers in Sub-Saharan 
Africa’ Paper prepared for delivery at the Midwest Political Science Association, Annual Meeting, 
Chicago, 22-25 April 2010. 
138 Amber E and Warnat W ‘Intersectionality and Employment Equity in South Africa’ (2012) 
Unpublished LLM thesis Faculty of Humanities, University of Cape Town. 
139 Elu Ju and Loubert L ‘Earnings Inequality and the Intersectionality of Gender and Ethnicity in 
Sub-Saharan Africa: The Case of Tanzanian Manufacturing’ (2013)103(3) American Economic 
Review: Papers & Proceedings 289–292. 
140 Makiwane M, Ndinda C, Botsis H ‘Gender, race and ageing in South Africa’ (2012)26(4) 
Agenda15. 
141 Domingo W “We’re watching you with interest”: Reflections of a black law professor’ (2017) 
31(1) Agenda 64. Domingo in determining how institutions of higher education in South Africa can 
be transformed particularly for black women, considered the intersectionality of gender, race, 
culture and religion as an innate and organic feature of her experiences as a black Associate 
Professor of Law at a historically white institution of higher learning. 
142Prah E ‘Stratifications of blackness: Meditations on the intersect of gender, race and age’ (2017) 
31(1) Agenda 71. Prah in this paper explored the unique challenges of a young black female 
academic based on the influence of her age, gender, and race, in an academic field where 
performance is measured by identities inherited from centuries of interlocked suppressive systems 
which perceive her as subordinate. 
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Act (120 of 1998).143 Stern and Mirembe also employed an intersectional approach 

to analyse the experience of informally married women in Rwanda to intimate 

partner violence, highlighting the barriers to formalising marriage including 

financial issues and gender inequalities.144  

Regarding the participation of women in the tourism sector in South Africa, it has 

been shown that precolonial African patriarchal division of labour by gender 

which influence colonial and apartheid gendered relations of power has resulted 

in inequality in the tourism sector in South Africa, limiting the development of 

black African women in tourism. Using the intersection of race and gender, the 

author advocates for these women to be given a fair chance in the industry.145 

Thompson, Gaskin and Agbor applied the theory of intersectionality to unpack the 

complex political and material relations between social power, infrastructure, and 

water in Cameroon. They elaborate how gendered social relations intersect with 

the material dimensions of water and sanitation given the gendered and age-based 

divisions of labour, and the primary role of women and girls in household water 

management. The article portrays how intersectional social dynamics shape access 

to water and broadly how environmental factors influence different groups’ 

experiences of power, privilege, and oppression. 146  

On disability,  intersectionality has also been employed to  show that in South 

Africa disability intersects with gender as well as age and race to result in negative 

outcomes in education, employment and income for all people with disabilities, 

but particularly black women with disabilities.147 It has also been used to 

understand the intersection of gender, poverty and disability  in exacerbating 

violence against women with disability in South Africa.148 The author noted that 

 
143Moore E and Himonga C ‘Centring the intersection of race, class, and gender when a customary 
marriage ends’ (2017) 31:1 Agenda 104-115,  
144 Stern E and Mirembe J ‘Intersectionalities of formality of marital status and women’s risk and 
protective factors for intimate partner violence in Rwanda’ (2017) 31(1) Agenda 116. 
145 Mkhize G and Cele N ‘The role of women in tourism in KwaZulu-Natal’ (2017) 31:1 Agenda 128. 
146Thompson JA, Gaskin SJ and Agbor M ‘Embodied intersections: Gender, water and sanitation in 
Cameroon’ (2017) 31(1) Agenda 140. 
147 Moodley J and Graham L ‘The importance of intersectionality in disability and gender studies’ 
(2015) 29(2) Agenda 24-33. 
148 Humphrey M ‘The intersectionality of poverty, disability, and gender as a framework to 
understand violence against women with disabilities: a case study of South Africa’ (2016) 
Unpublished LLM Research, Clark University, Worcester, Massachusetts.  
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gender, socioeconomic status, and disability create multiple layers of 

discrimination which impact the ways in which impoverished women with 

disabilities experience violence compared to their able-bodied counterparts.   

The diversity among refugee women with respect to age, class, disability, 

residence, length of displacement; experiences of gender-based violence; as well as 

their unique positions in specific social, cultural, and political contexts, and how 

structural dynamics shape durable solutions149 for them has been recognised from 

an intersectional perspective. 150  Yacob-Haliso has argued that there is an 

intersectionality of disadvantage brought about by a convergence of personal and 

systemic factors that make refugee women in Africa doubly deprived in accessing 

and experiencing sustainable durable solutions.151 The author criticised the near-

blanket application of refugee policy to refugee women and men without 

considering their differences. Also, the vulnerabilities of non-national migrant 

mothers engaged in sex work to abuse, discrimination, criminalisation, and 

multiple levels of structural and direct violence based on an intersection of gender, 

race and nationality has also been explored.152 

These literatures demonstrate how context, including place and history, social 

status, marital status, profession or occupation and nationality, might be 

important identity categories in African contexts.   The application of the theory in 

Africa resonates with the travelogue earlier described as one of adaptation and 

redirection.153 It demonstrates both the durability of the concept, and the 

possibilities and richness that African perspectives can offer scholarship on 

intersectionality.154    

 
149 Durable solutions refer to ‘any measure that ends refugee status for the individuals or groups 
involved. Solutions typically involve the refugees being fully integrated into a state — their own 
state (repatriation), a host state (local integration), or a third state (resettlement).’ Yacob-Haliso O 
‘Intersectionality and Durable Solutions for Refugee Women in Africa’ (2016) 11(3) Journal of 
Peacebuilding & Development 54. 
150 Yacob-Haliso O (2016) 53. 
151 Yacob-Haliso O (2016) 53. 
152 Walker R, Vearey J & Nencel L ‘Negotiating the city: Exploring the intersecting vulnerabilities of 
non-national migrant mothers who sell sex in Johannesburg, South Africa’ (2017) 31(1) Agenda 91. 
153 Carbado DW et al ‘Intersectionality’ (2013) 304. 
154Meer T and Müller A ‘Considering intersectionality in Africa’ (2017)31(1) Agenda 3-4. 
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The travelogue to a large extent demonstrates that the theory finds application 

where there is a need to contextualise or understand the differential experience of 

a phenomenon to adequately respond to it. For example, using a more recent issue, 

the Covid-19 pandemic, while all persons are at risk of contracting the disease and 

everyone has been impacted in some way, the experience varies across groups. 

Existing gender and social inequalities are exacerbated by the pandemic and 

impacting various groups in different ways.155 In managing the pandemic and its 

effects, there is a tendency for governments to be colour blind, class blind and even 

gender blind including being blind to its impact on other identities such as persons 

with disabilities, ethnic minorities among others as well as persons in difficult 

situations such as armed conflict, the homeless.156 The absence of viewing how 

Covid-19 pandemic intersects with pre-existing inequalities can lead to a failure in 

the response. 

2.5 INTERSECTIONAL DISCRIMINATION IN THE CONTEXT OF FORCED 

STERILISATION 

Given that intersectional discrimination is based on several grounds operating or 

interacting with each other at the same time to produce specific types of 

discrimination, forced sterilisation fits into this definition. Forced sterilisation is a 

unique manifestation of discrimination that results from an intersection of various 

identities. According to Crenshaw, in respect of black women, she noted that the 

dual vulnerability to racism and sexism does not mean double burden, rather, the 

dynamics of both intersect to create experiences that are unique to them.157  

Viewing discrimination through an intersectional lens reveals those individuals or 

groups who ordinarily do not fit the description of persons who can be victims of 

singular forms of discrimination. While it is difficult to define several intersecting 

experiences, they all produce a unique kind of discrimination that falls outside of 

the established groups or the way established groups face discrimination.158 The 

 
155 See WHO. Addressing human rights as key to the COVID-19 response. Geneva: World Health 
Organization, 2020, 1. 
156 It has been emphasised that it is crucial to consider the population-level impacts of Covid-19 
and give special attention to disproportionate risks faced by marginalised and disadvantaged 
populations. Puras D et al ‘The right to health must guide responses to Covid-19’ (2020) 395 Lancet 
1888-1890.  
157 Crenshaw K ‘Race, gender, and sexual harassment’ (1991) 1468. 
158 Crenshaw K ‘Mapping the Margins’ (1991)1243. 
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European Commission against Racism defines intersectionality as ‘a situation 

where several grounds interact with each other at the same time in such a way 

that they become inseparable and their combination creates a new ground.’159 The 

discrimination based on gender, race and HIV-positive status cannot be separated 

into distinct experiences as they occur simultaneously. However, they intersect to 

produce a unique form of discrimination -forced sterilisation- which does not fit in 

with the experience of discrimination ordinarily associated with HIV-positive men 

and other women.  

Intersectionality in the context of forced sterilisation demonstrates that additional 

identities of sub-groups of women intersect with gender to create further 

disadvantages, producing substantively distinct experiences. Intersectional 

discrimination frequently results in conducts which would not result from singular 

forms of discrimination.160  Crenshaw for instance noted that for the white woman, 

claiming sex discrimination was simply implying that but for gender, they would 

not have been disadvantaged.161  In this regard, unlike black women, their race 

does not contribute to their marginalisation. In the same vein, Roma women, 

women with intellectual disabilities and women living with HIV may not have been 

subjected to forced sterilisation but for the further disadvantage caused by race, 

disability, and HIV-positive status, respectively. In other words, these other 

identities shape their experience of gender discrimination not experienced by 

other women. For example, if black women compared to white women experience 

discrimination in health care settings, a black HIV-positive woman experiences 

additional disadvantage than other black women who are not HIV-positive, brough 

about by the overlapping of her gender, race, and HIV-positive status. In this 

regard, her experience, of forced sterilisation for example, cannot be summed up 

with that of women as a class or even black women.  

Several studies have underscored the importance of intersectionality as a 

framework for understanding and addressing the subordination of women that are 

 
159 European Commission Against Racism and Intolerance, General Policy Recommendation No. 14, 
‘Combating racism and racial discrimination in employment’ adopted on 22 June 2012, 15.  
160 Sifris R ‘Involuntary sterilization of HIV-positive women: an example of intersectional 
discrimination’ (2015) 37 Human Rights Quarterly (464-491), 477. 
161 Crenshaw ‘Demarginalizing the Intersection of Race and Sex’ (1989) 145. 
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subjected to forced sterilisation.162 In order to have a meaningful discussion about 

forced sterilisation as a form of discrimination against women, it must be 

acknowledged that gender discrimination frequently intersects with other forms 

of discrimination. The history and contexts of forced sterilisation has 

demonstrated a disproportionate impact not just on women but those possessing 

other identities which have been marginalised overtime. As such, any analysis that 

involves the forced sterilisation of women must necessarily consider the relevant 

intersecting identities in each context.163   

An intersectional analysis is important not just for understanding its prevalence 

among sub-groups but should be tailored to each case of forced sterilisation 

brough before a human rights organ or court given that contrasting characteristics 

exists even within a category.164 Not all women living with HIV for example are in 

fact victims of forced sterilisation even if some are.  Also, while discrimination 

based on gender and disability intersect in cases of forced sterilisation of women 

with intellectual disabilities, for some women in this group, these two factors may 

be further compounded by race and even class. A case-by-case analysis helps to 

determine exactly what identities intersect to create discrimination. 

2.5.1 Intersectional discrimination in selected contexts of forced 
sterilisation 

This section will provide perspective on the practice of forced sterilisation of 

Roma women and women living with HIV. The case of Roma women is considered 

because besides having a long history of forced sterilisation traced to the Nazi 

regime, it also provides an understanding of how race, class and gender intersect 

to create unique experiences of discrimination. It is also considered important to 

discuss this groups as most of the cases on forced sterilisation that have been 

brought before human rights organs involve Roma women and providing 

perspective on how forced sterilisation occurs in this context is important for the 

analysis of these cases in the next chapter and in chapter seven. HIV positive 

 
162 Sifris R. ‘Involuntary sterilization of HIV-positive women’ (2015) 464; Curran S 
‘Intersectionality and human rights law’ (2016) 132; Sifris R ‘The involuntary sterilisation of 
marginalised women’ (2016) 45. 
163 Sifris R ‘Involuntary sterilisation of HIV-positive women’ (2015) 464. 
164 Sosa LP (2017) 89. 
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women are considered in the discussion firstly, they are a group discriminated 

based on health status demonstrating another point in which health status 

intersects with gender and class to produce a unique experience of discrimination 

for this sub-group. It is also considered because it gives a perspective of the 

practice in Africa as sterilisations in Africa have only be recorded among this 

group of women. While the thesis is focused on forced sterilisation of women in 

Africa, the discussion of women living with HIV give some perspective of similar 

patters against women living with HIV in other parts of the world.  

It has been noted that a useful way of examining the continued disadvantage of  

women is to identify the assumptions and stereotypes which have been central to 

the perpetuation and legitimation of their legal and social subordination.165  The 

most important consequence of stereotypes is that they can lead to unfair, 

negative outcomes when they are applied to members of stereotyped groups.166 

According to Cook and Cusack, sterilisation procedures are frequently informed by 

the ‘false stereotype of women as incapable of making rational decisions’ giving 

rise to women being subjected to extensive social control.167 The Inter-American 

Court in IV v. Bolivia168 denounced the decision of the physician to sterilise the 

victim given that it was based on negative gender stereotypes  depicting women as 

having poor capacity to make decisions.169 Further grounds of discrimination such 

as ethnicity, disability also entail specific stereotypes which in addition to general 

stereotypes about women as a class, create further disadvantages for those sub-

groups of women that are not faced by other women who do not share similar 

identities or men who share similar identities.170 For instance, the general 

 
165 Cook R and Cussack S Gender stereotyping: transnational legal perspectives (2010) 1. 
166 Hilton JL and Von Hippel W ‘Stereotypes’ (1996) 47 Annual Review of Psychology 254. 
167 Cusack S and Cook RJ ‘Stereotyping Women in the Health Sector: Lessons from CEDAW’ (2009) 
16 Washington and Lee Journal of Civil Rights and Social Justice 48. See also Abrams P (1996) 
‘Reservations about Women’ 29. 
168 I.V. v Bolivia Case No. 12.655 IACtHR judgment of 30 November 2016. 
169 I.V. v. Bolivia (2016) para 236. 
170 Powell ME ‘The claims of women of color under Title VII: the interaction of race and gender’ 
(1996) 26 Golden Gate University Law Review 416. In the case of Lam v. University of Hawaii, the 
Court noted that like other sub-groups of women, Asian women are subject to certain stereotypes 
and assumptions that are shared neither by Asian men nor white women. Lam v. University of 
Hawaii, 40. F.3d 1551, 1562 (9th Cir. 1994). Some stereotypes of Asian women listed include 
dragon lady, concubine. See also Trinh Võ L and Sciachitano M ‘Introduction: Moving beyond 
"Exotics, Whores, and Nimble Fingers": Asian American Women in a New Era of Globalization and 
Resistance’, (2000) 21(1/2) Frontiers: A Journal of Women Studies 11-12. The consequence is that 
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perception about persons with disabilities as incompetent is the reason they are 

denied the opportunity to engage in activities that would otherwise have been able 

to carry out with the relevant support. Women with disabilities face prejudice 

about their abilities to parent and as such have been discouraged from or denied 

the opportunity to bear and raise children.171 They are considered inappropriate 

for the roles associated with reproduction as other women due to their perception 

as being childlike, asexual or oversexed, dependent, passive and incompetent.172 

The perception of women with disabilities as unsuitable parents is the reason 

behind efforts to prevent them from having children.173 This perceived incapacity 

is also a recurrent theme in applications for court ordered sterilisations in 

Australia.174 This stereotype of women as mothers in some cases have led to their 

health and well-being being neglected. For instance, in LC. V Peru, the CEDAW 

Committee noted that the decision to postpone a lifesaving surgery for LC due to 

the pregnancy was influenced by the stereotype that protection of the foetus 

should prevail over the health of the mother.175  As such, eliminating 

discrimination against women requires  the dismantling of gender stereotypes.176 

While demonstrating how intersecting identities overlap to engender the 

 
they may be targeted for discrimination even in the absence of discrimination against Asian men 
and white women. See Lam v. University of Hawaii, 1562. This is the reason their claims of 
discrimination cannot be summed up with the larger group- Asians or women. 
171 Women With Disabilities Australia (WWDA) ‘Parenting issues for women with disabilities in 
Australia’ A policy paper by the WWDA, May 2009  Available at http://wwda.org.au/wp-
content/uploads/2013/12/parentingpolicypaper09.pdf (accessed 16 July 2018).   
172 Women With Disabilities Australia (WWDA) ‘Parenting issues for women with disabilities in 
Australia’   11 
173 Goldhar J ‘Sterilisation of women with an intellectual disability’ (1991) 10 University of 
Tansmania Law Review (157-196)160; Frohmader C ‘Dehumanised: The forced sterilisation of 
women and girls with disabilities in Australia’ Women With Disabilities Australia (WWDA) 
submission to the Senate Inquiry into the involuntary sterilisation of people with disabilities in 
Australia (2013) 42 available at  http://wwda.org.au/wp-
content/uploads/2013/12/WWDA_Sub_SenateInquiry_Sterilisation_March2013.pdf (accessed 12 
July 2018). 
174 In Re Katie [1995] FamCA 120 (30 November 1995), it was noted that given her condition, Katie 
cannot possibly raise a child. Similarly, S was considered unfit to bear children in Between: the 
Attorney-General of Queensland and Parents Re S [1989] FamCA 80. See also Re Angela (2010) 
FamCA 98 (16 February 2010). 
175LC v. Peru Communication No. 22/2009, CEDAW Committee decision of 17 October 2011, 
CEDAW/C/50/D/22/2009, para 8.15. 
176 The CEDAW Committee emphasised this in the case of R.P.B. v. The Philippines in which gender 
stereotypes about rape and rape victims particularly those requiring reasonable resistance on the 
part of the woman, was relied on by a court leading to the denial of justice to the victim who was a 
minor with disabilities. See R.P.B. v. The Philippines, Communication No. 34/2011, CEDAW 
Committee Decision of 12 March 2014, para 8.3 and 8.8. See also Vertido v. Philippines 
Communication No. 18 2008, CEDAW Committee decision of 22 September 2010. 
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oppression of women leading to forced sterilisation in various contexts, this 

section also demonstrates in each context how negative stereotypes fuel 

discrimination against these groups of women, in addition to the common 

stereotype of women as weak. 

2.5.1.1 Forced sterilisation of Roma women   

Women of Roma origin have overtime suffered and continue to suffer extreme 

racism and discrimination.177  The Roma is seen as an inferior group and the aim of 

curbing their so-called unhealthy birth rate influenced by eugenic beliefs is the 

reason for the forceful sterilisation of Romani women overtime.178 Pervasive 

stereotypes about this group have been used to legitimise the sterilisation of Roma 

women. Romas are perceived as an unhealthy population with negative attitudes 

to work and learning, criminality, alcoholism, female promiscuity and falling 

behind other population groups in terms of social and cultural development.179   

The Romas were among the groups considered undesirable and to be sterilised 

under the 1933 law permitting forced sterilisation under the Nazi regime.180 

During the communist era, forced sterilisations were disproportionally carried out 

on Roma women under a State sanctioned practice in Czechoslovakia under the 

influence of resurgent eugenic considerations.181 After the fall of communism and 

transition to democracy, and the sterilisation practice being officially abandoned 

in 1990,182 the provision of incentives was discontinued.183 However, there are 

reports of a continuation of the practice by health care providers during delivery 

without obtaining informed consent.184 In a statement by the Czech Public 

Defender of Rights in relation to complaints of forced sterilisations, it was noted 
 

177 The Roma commonly known in English as Gypsies are a group of people whose common 
ancestors migrated from northwest India to Europe. They are mostly concentrated in Central and 
Eastern Europe particularly in the Czech Republic and Slovakia. These group have overtime 
suffered racially motivated social exclusion, discrimination, marginalisation, and violence. See 
Bancroft A ‘“Gypsies to the camps”: Exclusion and Marginalisation of Roma in the Czech Republic’ 
(1999) 4(3) Sociological Research Online 1. 
178 Curran S ‘Intersectionality and human rights law’ (2016) 132. 
179 Czech Public Defender of Rights, Final Statement of the Public Defender of Rights in the Matter of 
Sterilisations Performed in Contravention of the Law and Proposed Remedial Measures, 2005 28; I.G. 
and Others v Slovakia, Application no. 15966/04, 13 November 2012, para 32.   
180 Centre for Reproductive Rights and Poradna Body and Soul (2003) 41. 
181 Commissioner for Human Rights Human Rights of Roma and Travellers in Europe (2012) 93. 
182 The policy was abandoned through Decree No. 590/1990 of 1990. 
183 Commissioner for Human Rights (2012) 94. 
184 Commissioner for Human Rights (2012) 94. 
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that the complaints of sterilisation are not against any authority or institution, but 

are rather against doctors and health care facilities.185 This indicates that these 

sterilisations are borne out of discriminatory treatment of Roma women by social 

workers and medical professionals in health care facilities which are reflective of 

eugenic and racial motivations and bias against this group of women.186  Though 

there are reported cased of forced sterilisations of Roma women in Hungary, 

Bulgaria and Romania, the numbers are higher in Slovakia and the Czech 

Republic.187 

The Centre for Reproductive Rights in collaboration with Centre for Civil and 

Human Rights or Poradna in 2003 published a report, Body and Soul, a product of a 

fact finding mission conducted in Eastern Slovakia having the highest Roma 

Population in Slovakia.188 The research involved interviews with over 230 women 

in 40 Romani settlements, health care staff, government officials and NGOs on 

topics including sterilisation practice, treatment by health care professionals in 

maternal healthcare facilities and access to reproductive health care 

information.189 The report provided immense insight into the practice of forced 

sterilisation of Roma women in health facilities, misinformation on reproductive 

health matters or providing threatening information to the mostly illiterate 

Romani women in order to force them into providing last minute authorisations 

just before undergoing a caesarean delivery.190 In many cases caesarean deliveries 

are opted for as a pretext to sterilise the women in the process.191 The European 

Roma Rights Centre (EERC), an international public interest law organization, in 

2004 published a report also documenting the practice of forced sterilisation in 

the Czech Republic.192 It was reported that in some cases, the women were told 

 
185 Czech Public Defender of Rights ‘Final Statement of the Public Defender of Rights in the Matter 
of Sterilisations Performed in Contravention of the Law and Proposed Remedial Measures’ (2005) 
2 available at https://repository.library.georgetown.edu/handle/10822/977210 (accessed 10 August 
2018). 
186 Albert G and Szilvasi M (2017) 25-26. 
187 See Albert G ‘Forced sterilisation and Romani women’s resistance in Central Europe’ (2011) 71 
Different Takes 12, Commissioner for Human Rights (2012) 94. 
188 Centre for Reproductive Rights and Poradna Body and Soul (2003). 
189 Centre for Reproductive Rights and Poradna Body and Soul (2003) 13. 
190 Centre for Reproductive Rights and Poradna Body and Soul (2003) 14, 56 and 61. 
191 Centre for Reproductive Rights and Poradna Body and Soul (2003) 15. 
192 European Roma Rights Centre ‘Coercive and cruel: Sterilisations and its consequences for 
Romani women in the Czech Republic (1966-2016)’ Report by the European Roma Rights Centre 
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that sterilisation was a temporary contraceptive option.193 Romani women in the 

Czech Republic were also coerced by social workers to agree to sterilisation 

through threats of taking their children from them or denial of welfare benefits 

and were practically left with no choice considering that they mostly relied on 

those benefits.194 The EERC also reported cases of women being forced to sign 

consent forms and also the forgery of signatures.195 In some other cases, women 

are sterilised without any prior information given about the procedure,196 or 

notified after the procedure and given authorisation papers to sign.197 In some 

cases, the women are not notified and only became aware subsequently after 

attempting to get pregnant without success.198 

Curran, in examining the experience of Roma women to forced sterilisation noted 

that they are the offshoot of the convergence and indivisibility of different 

structures of oppression namely gender, race and class.199 Intersectionality is 

particularly important in understanding the experience of Romani women as 

movements to progress Roma rights had posited Roma as a homogenous group, 

thus rendering invisible intersectional identities within the groups.200 The feminist 

theory of intersectionality has been employed by Romani women’s activist to point 

the overlapping axes of oppression to which Roma women are subjected.201 While 

Roma as a group face extreme forms of racial discrimination, the added influence 

of gender creates a unique or distinct experience for Roma women.  Curran has 

noted that ‘the history of discrimination combined with the full dynamics of 

subordination that Roma women experience cannot be said to be simply be an 

issue of additive discrimination but creates a unique and intersectional 

 
November 2016 available at http://www.errc.org/uploads/upload_en/file/coercive-and-cruel-28-
november-2016.pdf (accessed 29 August 2018). 
193 European Roma Rights Centre ‘Coercive and cruel (2016) 46. 
194 European Roma Rights Centre ‘Coercive and cruel (2016) 49; Commissioner of Human Rights 
(2012) 94-95. 
195 European Roma Rights Centre ‘Coercive and cruel (2016) 51-52. 
196 Centre for Reproductive Rights and Poradna Body and Soul (2003) 15. 
197 Centre for Reproductive Rights and Poradna Body and Soul (2003) 64-65, European Roma 
Rights Centre ‘Coercive and cruel (2016) 41-46. 
198 Centre for Reproductive Rights and Poradna Body and Soul (2003) 15, 67-68. 
199 Curran S ‘Intersectionality and Human Rights Law’ (2016) 141. 
200 Oprea, A., “The arranged marriage of Ana Maria Cioaba, intra-community oppression and 
Romani feminist ideals: transcending the ‘Primitive Culture’ argument” (2005) 12 European Journal 
of Women’s Studies 134.   
201 Curran S ‘Intersectionality and Human Rights Law’ (2016) 135. 
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experience.202 The articulation of sterilisation of Roma women as an offshoot of 

either gender, ethnic or class discrimination totally obscures the structures of 

oppression that shapes these abuses.203 

2.5.1.2 Women living with HIV 

The sterilisation of women living with HIV is a manifestation of intersectional 

discrimination underpinned by a combination of discrimination based on gender 

and HIV positive status and in many cases by class-based discrimination as women 

mostly affected are those who are poor and usually unable to insist upon their 

rights.204 The sterilisation of women living with HIV is an offshoot of 

discrimination against them by society and especially health care workers. The 

advancement in the treatment and care of HIV makes it a manageable chronic 

illness enabling those have the disease to live normal lives.205 Despite this, HIV 

attracts stigma206 associated with the disease itself as well as the behaviours 

believed to lead to the infection.207        

HIV-related stigma has the potential to exacerbate certain pre-existing social 

inequities in society based on several factors including race, gender, and class.208 

Not only are women at higher risk of the disease, but they also suffer unique forms 

 
202 Curran S ‘Intersectionality and Human Rights Law’ (2016) 142. 
203 Curran S ‘Intersectionality and Human Rights Law’ (2016) 141-142. 
204 Sifris R ‘Involuntary sterilisation of HIV positive women’ (2015) 479. 
205 Rohleder P et al ‘Experience of sexual self-esteem among men living with HIV’ (2017) 22(2) 
Journal of Health Psychology 176; Siegel K and Lekas HM ‘AIDS as a chronic illness: Psychosocial 
implications’ (2002) 16 AIDS 69-70. 
206 Stigma in this discussion refers to ‘individuals’ experience of current or past stereotyping, 
prejudiced, and stigmatising behaviours such as discrimination or exclusion due to their possession 
of the devalued trait.’ Ramlagan S et al, ‘Correlates of perceived HIV-related stigma among HIV-
positive pregnant women in rural Mpumalanga province, South Africa’ (2019) 29(2) Journal of 
Psychology in Africa 141. 
207 UNAIDS ‘HIV/AIDS related stigmatization, discrimination and denial: forms contexts and 
determinants’  (2000) 6 available at http://data.unaids.org/publications/irc-pub01/jc316-uganda-
india_en.pdf (accessed 25 August 2018); Bond V, Chase E and Aggleton P ‘ Stigma, HIV/AIDS and 
prevention of mother-to-child transmission in Zambia’ (2002) 25 Evaluation and Program Planning 
348. See also Mahajan AP et al ‘Stigma in the HIV/AIDS epidemic: A review of the literature and 
recommendations for the way forward’ (2008) 22(2) AIDS 68; Parker R and Aggleton P ‘HIV and 
AIDS-related stigma and discrimination: A conceptual framework and implications for action’ 
(2003) 57 Social Science & Medicine 13. 
208 Loutfy MR Gender and ethnicity differences in HIV-related stigma experienced by people living 
with HIV in Ontario, Canada’ (2012) 7(12) PLoS One 1; Sumartojo E ‘Structural factors in HIV 
prevention: Concepts, examples, and implications for research’ (2000) 14 AIDS 3. 
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of discriminatory treatment because of being a woman and being HIV positive. 209 

For women, HIV diagnosis compounds the inequities and associated stigma 

already tied to their race, class, and gender.210 Many women who test positive to 

HIV are subjected to ostracism, violence, abandonment by spouses or families211 as 

well as enduring discriminatory treatment in the workplace and in the health care 

system.212   

As a result of the success of combination antiretroviral therapy with undetectable 

viral loads, vertical transmission rates being less than one per cent, the 

normalization of pregnancy for women living with HIV, combined with safe infant 

feeding options, being HIV positive is no longer a barrier to the exercise of 

reproductive capacity on an equal basis with others.213 Studies however abound 

revealing women’s stigmatizing interactions with the health care system 

particularly in relation to their reproductive health needs.214 They not only 

 
209 United Nations Economic and Social Council ‘Intersections of violence against women and 
HIV/AIDS’ Report of the Special Rapporteur on violence against women, its causes and 
consequences, Yarkin Erturk, 17 January 2005 UN. Doc. E/CN.4/2005/72 para 27-5;  Sandelowski 
M, Lambe C and Barroso J ‘Stigma in HIV‐positive women’ (2004) 36(2) Journal of Nursing 
Scholarship 122;   Mwaura P ‘Stigmatisation and discrimination of HIV/ AIDS women in Kenya: A 
violation of human rights and its theological implications’ (2008) 37(1) Exchange 35.;  Magadi M A. 
‘Understanding the gender disparity in HIV infection across countries in sub‐Saharan Africa: 
Evidence from the Demographic and Health Surveys’ (2011) 33(4) Sociology of Health & Illness 522; 
Mugoya GC and Ernst K ‘Gender differences in HIV-related stigma in Kenya’ (2014) 26(2) AIDS Care 
206.   
210 Logie, C et al ‘Associations between racial discrimination, gender discrimination, HIV-related 
stigma and depression among HIV-positive Black women in Canada’ (2013) 27(2) AIDS Patient 
Care and STDs 114; Poindexter CC ‘HIV stigma and discrimination in medical settings: Stories from 
African women in New Zealand’ (2013)52 Social Work in Health Care 704; Loutfy M et al 
‘Systematic review of stigma reducing interventions for African/Black diasporic women’ (2015) 18 
Journal of the International AIDS Society 1; Sangaramoorthy T, Jamison A and Dyer T ‘Intersectional 
stigma among midlife and older Black women living with HIV’ (2017) 19(12) Culture, Health & 
Sexuality 1329.   
211 Ramlagan S (2019)141; Crandall CS and Moriarty D ‘Physical illness stigma and social rejection’ 
(1995) 34(1) British Journal of Social Psychology 67. 
212 United Nations Economic and Social Council ‘Intersections of violence against women and 
HIV/AIDS’ (2005) para 55-67. 
213 Chen H et al ‘Fertility desires and intentions of HIV positive men and women’ (2001) 33(4) 
Family Planning Perspectives 144; Cooper ER ‘Combination antiretroviral strategies for the 
treatment of pregnant HIV-1-infected women and prevention of perinatal HIV transmission’ (2002) 
29(5) Journal of Acquired Immune Deficiency Syndromes 484. Forbes JC et al ‘A national review of 
vertical HIV transmission’ (2012) AIDS 26(6) 757. 
214 Nyblade, L et al ‘Combating HIV stigma in health care settings: What works?’ (2009)12 Journal of 
the International AIDS Society 15; Mill J et al  ‘Accessing health services while living with HIV: 
Intersections of stigma’ (2009)41(3) Canadian Journal of Nursing Research 168; Ion A and Elston D 
‘Examining the health care experiences of women living with human immunodeficiency virus (HIV) 
and perceived HIV-related stigma’ (2015) 25(4) Women’s Health Issues 410; Carr RL and Gramling 
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encounter negative treatment in health care facilities in matters relating to 

pregnancy and birth,215 but such stigma and discrimination are key drivers of 

forced sterilisation of HIV positive women.216  

The perceptions held of people living with HIV including by health care workers is 

a matter of real social concern as it influences the attitudes towards them.217 

Persons living with HIV/AIDS have overtime been regarded as immoral, perverts, 

promiscuous and the disease a consequence or punishment for their behaviour,218  

and as such, being HIV positive draws moral condemnation and blame.219 In 

 
LF ‘Stigma: A health barrier for women with HIV/AIDS’ (2004) 15(5) The Journal of the Association 
of Nurses in AIDS Care 30.   
215 Greene S et al ‘“Why are you pregnant? What were you thinking?”: How women navigate 
experiences of HIV-related stigma in medical settings during pregnancy and birth’ (2016) 55(2)  
Social Work in Health Care 161; Turan JM et al ‘HIV/AIDS and maternity care in Kenya: How fears of 
stigma and discrimination affect uptake and provision of labor and delivery services’ (2008) 20(8)  
AIDS Care  938;   Visser MJ et al ‘To tell or not to tell: South African women’s disclosure of HIV 
status during pregnancy’ (2008) 20(9) AIDS Care 1138; Makin JD et al ‘Factors affecting disclosure 
in South African HIV-positive pregnant women’ (2008) 22(11) AIDS Patient Care and STDs 907.   
216 The African Commission on Human and Peoples Right noted the occurrence of this practice in its 
resolution 260 on Involuntary Sterilization and the protection of human rights in Access to HIV 
Services (2013).  See also Bi S and Klusty T ‘Forced sterilization of HIV-Positive women: A global 
ethics and policy failure’ (2015) 17(1) American Medical Association Journal of Ethics 952.   
217 Rohleder P ‘Othering, blame and shame when working with people living with HIV’ (2016) 
30(1) Psychoanalytic Psychotherapy 62.   
218 Rohleder P (2016) 65. Studies have demonstrated implicit racial, gender and class-based 
stereotypes in the context of HIV in South Africa. Stereotypes explaining the prevalence of the 
disease among blacks include illiteracy, backwardness, ignorance, sexual irresponsibility, and 
promiscuity. See Tsampiras C ‘Borders of blame: histories and geographies of HIV and AIDS in 
South Africa, 1980-1995’ in Atkinson S and Hunt R (eds) GeoHumanities and Health (2020) 118. 
Nduna M and Mendes M ‘Negative stereotypes examined through the HIV and AIDS discourse: 
qualitative findings from young white people in Johannesburg, South Africa’ (2010) 7(3) SAHARA-J: 
Journal of Social Aspects of HIV/AIDS 21-27. 
219Finchilescu G ‘HIV/AIDS versus smoking ‐induced cancer: A comparison of South African 
students’ attributions of culpability, and risk‐taking behaviour’ (2002) 28(1) Social Dynamics 110; 
Weiner B ‘On sin versus sickness: A theory of perceived responsibility and social 
motivation’ (1993) 48(9) American Psychologist 961. This is largely associated with the awareness 
of the role of lifestyle in transmission of the disease which is mostly unprotected sexual intercourse 
as well as other risky behaviours. See Ladany N, Stern M and Inman AG ‘Medical Students' 
Perceptions of and Willingness to Treat Patients Who Are HIV Infected’ (1998) 28(12) Journal of 
Applied Social Psychology 1032. Such blame has also been shown to be mostly attributed to 
ordinarily stigmatised groups such as homosexuals, sex workers and injectable drug users based 
on their perceived risky behaviours.  In Europe and America where in the 1980s, the disease 
affected mostly homosexuals and injectable drug users, persons affected received very little 
sympathy as they were blamed for opting for sexual practices and addictions reproached by society 
as immoral. See Castro A and Farmer P ‘Understanding and addressing AIDS-related stigma’ (2005) 
95(1) American Journal of Public Health 57. As such responsibility is attributed more to 
homosexuals, persons having multiple sexual partners or injectable drug users, based on perceived 
immoral and risky behaviours, than persons who contracted the virus through blood transfusion. 
Similarly, when compared to other diseases, suffers of HIV are considered more responsible. See   
McGrory BJ, McDowell DM and Muskin PR ‘Medical students’ attitudes toward AIDS, homosexual, 
and intravenous drug-abusing patients: a re-evaluation in New York City’ 
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respect of women, studies  have shown that being HIV positive is still associated 

with immoral behaviour,220 unfaithfulness in marriage, criminality or even 

prostitution,221 and this perception heightens vulnerability.222   While these 

preconceived notions are not reflective of exactly how each woman living with HIV 

contracted the disease, they fuel discrimination against them. It has been noted 

that based on negative stereotypes, health care providers may be influenced by 

how a patient contracted the illness, which may result in less-than-optimal 

treatment.223    

The negative attitude towards the decision of HIV positive women to have babies 

is an offshoot of the negative stereotypes about women living with HIV. Besides 

the stigma from their communities, women also must deal with such stigma in 

health care settings it relates to their choices to become pregnant and have babies. 

224  In all contexts in which forced sterilisation of HIV positive women has 

occurred, the underlying stereotype was that they are unfit to be mothers. The 

attitude towards HIV positive women who intend to become mothers may be due 

to the perception that women possessing undesirable attributes such as been HIV 

positive are unfit, dangerous, or incompetent as mothers. It has been noted that 

when HIV-related stigma collides with socially constructed expectations of 

motherhood, the experiences of women living with HIV who decide to have 

children becomes compounded.225  This has been confirmed in a study which 

revealed that the decisions to have children by some HIV positive women is 

 
(1990)31(4) Psychosomatics 426; Dowell KA, Presto CTL and Sherman MF ‘When are AIDS patients 
to blame for their disease? Effects of patients' sexual orientation and mode of transmission’ (1991) 
69(1) Psychological reports 211. 
220 Pfeiffer EJ and Maithya HM ‘Bewitching sex workers, blaming wives: HIV/AIDS, stigma, and the 
gender politics of panic in western Kenya’ (2018) 13(2) Global Public health 244. 
221 Vieira N et al ‘Awareness, attitudes and perceptions regarding HIV and PMTCT amongst 
pregnant women in Guinea-Bissau– a qualitative study’ (2017) 17(71) BMC Women's Health 4. 
222 This is evident in situations in which some women are requested to provide information on how 
they acquired HIV. Sangaramoorthy, Jamison and Dyer (2017) 1329.  This is used in some contexts 
to show fidelity and good character. See Vieira et al (2017) 7. 
223 Negative stereotypes held by health workers in this context challenges the traditional model of 
ignoring personal values and treating all patients equally regardless of the way they contracted 
their illness. Ladany, Stern and Inman (1998) 1032. 
224 Greene et al (2016) 172-173. Wagner, A. C. et al. ‘Correlates of HIV stigma in HIV-positive 
women’ (2010) Archives of Women’s Mental Health 2. 
225 Ion A et al ‘HIV-related stigma in pregnancy and early postpartum of mothers living with HIV in 
Ontario, Canada,’ (2017) 29(2) AIDS Care, (137-144) 138. 
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regarded as immoral.226  This stereotype is closely related to the perception of 

immorality of persons infected with the disease or the fear of transmission of the 

virus to children or leaving the children as orphans.   

It has also been suggested in a study that the perception of women’s decision to 

become mothers is based on the assumption that people living with HIV pose a 

risk to health care providers,227 and the risk of  mother to child transmission of 

HIV.228    This has being shown to lead to advice to pregnant HIV-positive women 

to terminate their pregnancy;229 a refusal to assist the pregnant women through 

the birthing process;230 or where they did, wore extra personal protective 

equipment than was necessary.231 This fear is largely unrealistic given the 

advancement in medical care for HIV in terms of protection of health workers and 

the reduced risk of mother to child transmission. These stereotypes about the 

capacity of women living with HIV demonstrates the contrary to fact nature of 

negative stereotypes given their over generalisation of certain traits about all 

members of a group.232 There is no established link between being HIV positive 

and immoral behaviour or being HIV positive and bad parenting. This points to the 

fact that there is no basis whatsoever, amid medical advancement in the 

management of the disease, to deprive women living with HIV of the capacity to 

have children if they wish to. 

2.5.1.2.1 Sterilisation of HIV positive women in health facilities 

Women are particularly vulnerable to forced sterilisation when they seek maternal 

health care services in an environment where stigma and discriminatory attitudes 

 
226 Sangaramoorthy, Jamison and Dyer (2017) 1329. 
227 Greene et al (2016) 172-173; Gagnon M ‘Rethinking HIV-related stigma in health care settings: A 
Research Brief. Ottawa, Ontario, Canada’ (2014) 3, Available at 
https://www.cocqsida.com/assets/files/Research-Brief_RethinkingHIV-17juillet2014.pdf (accessed 
24 July 2020). 
228 Sandelowski M. Lambe C and Barroso J ‘Stigma in HIV‐positive women’ (2004) 36(2) Journal of 
Nursing Scholarship 122; Centre for Reproductive Rights and Federation of Women Lawyers At 
Risk: Rights Violations of HIV-Positive Women in Kenyan Health Facilities (2008) 44. 
229 Greene et al (2016) 166-167. 
230 Greene et al (2016) 167. 
231 Greene et al (2016)169. 
232 Boedalo illustrated this point noting that the central problem with stereotypes is that they are 
often inaccurate representations of the group. See Boedalo P et al ‘Stereotypes’ (2016) The 
Quarterly Journal of Economics 1754.  Stereotypes are formed while ignoring individual differences 
and perpetuated even in the absence of supporting evidence. See also Hilton JL and Von Hippel W 
(1996) 245. 
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against this group exist among health care workers.233 It is equally an offshoot of 

an erroneous notion held by some health care workers that women living with HIV 

should not have children.234 This usually results in a state of powerlessness 

especially when HIV status intersects with other factors such as being poor, 

uneducated and incapable of challenging a violation of their rights.235  

The forced sterilisation of women living with HIV is a global issue mostly reported 

in some Latin American countries as well as in some parts of Africa, the continent 

bearing the highest burden of the disease. The violation of the rights of HIV-

positive women through forced sterilisation is recognised internationally as 

reports have shown a continuation of the practice in different parts of the world. 

There are reported cases in Latin American countries including Chile, Dominican 

Republic, Mexico, and Nicaragua, Honduras, Colombia, Ecuador, and Guatemala.236 

The Human Rights Watch in an investigation into the situation of HIV-positive 

women in the Dominican Republic, discovered women were subjected to undue 

pressure to get sterilised.237 A research conducted by Kendall and Albert on 285 

women living with HIV in El Salvador, Honduras, Mexico, and Nicaragua revealed 

that upon testing positive to HIV, women were pressured, or misinformed into 

being sterilised or sterilised without their consent during caesarean deliveries.238 

In this context, as testing positive was seen as a ‘transgression’, the consequence of 

which was sterilisation.239  Similar occurrences have been documented by  

 
233 Sifris R (2016) 63. 
234 Durojaye E (2018) 721. 
235Durojaye E (2018) 722; Sifris R (2015) 471. 
236 Luciano D and Negrete M ‘Human rights of women living with HIV in the Americas’ (2015) 
UNAIDS and CIM/OAS 42-43 available at https://www.oas.org/en/cim/docs/VIH-DD.HH-Final-
EN.pdf (accessed 26 August 2018). 
237 Human Rights Watch ‘A test of inequality: Discrimination against women living with HIV in the 
Dominican Republic’ June 2004 Vol. 16, NO. 4(B) 2 available at 
https://www.hrw.org/report/2004/07/12/test-inequality/discrimination-against-women-living-hiv-
dominican-republic (accessed 25 June 2017). 
238 Kendall T and Albert C ‘Experiences of coercion to sterilize and forced sterilization among 
women living with HIV in Latin America’ (2015) 18 Journal of International AIDS Society 2. See also 
World Health Organisation Eliminating forced, coerced and otherwise involuntary sterilisation: An 
interagency statement, OCHCR, UN Women, UNAIDS, UNDP, UNFPA, UNICEF and WHO’ (2014) World 
Health Organisation, Geneva 3. 
239 Kendall T and Albert C (2015) 5. 
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Atkinson and Ottenheimer in Honduras240 and also by the Centre for Reproductive 

Rights in Chilean health facilities.241 

2.5.1.2.2 Forced sterilisation of HIV-positive women in Africa 

Although it is uncertain for how long forced sterilisations have been practiced in 

Africa, reported cases have been about women living with HIV mostly in South 

Africa, Kenya, and Namibia.242 This may not be surprising given that Africa bears 

the highest burden of the disease as well as the accompanying negative 

consequences for those infected or affected by it. The women subjected to forced 

sterilisation because of their HIV status are women who suffer discrimination on 

an intersecting basis – being poor, and HIV positive. Like the situation of HIV 

positive women in Latin American countries, they are singled out among other 

women for sterilisation because of their health status, an attitude that resonates 

with eugenics which categorises certain persons as less than fully human and 

could be deprived the enjoyment of their reproductive rights on an equal basis 

with others. 

The International Community of Women Living with HIV/AIDS in a study 

conducted in Namibia revealed the violation of women’s reproductive rights in 

health care facilities borne out of stigma and discrimination based on their HIV 

positive status.243 Women interviewed who had been sterilised without proper 

consent obtained stated that sterilisation had been recommended to them and 

strongly believed such recommendations were made because they were HIV 

positive.244 Interviews with health care workers revealed the extent of 

discrimination against HIV positive women and a negative perception of their right 
 

240 Atkinson HG and Ottenheimer D ‘Involuntary sterilization among HIV-positive Garifuna women 
from Honduras seeking asylum in the United States: Two case reports’ (2018) 56 Journal of 
Forensic and Legal Medicine 94-95. 
241 Centre for Reproductive Rights ‘Dignity denied: Violation of the rights of HIV-positive women in 
Chilean health facilities’ (2010) available at 
https://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/chilereport_single_FI
N.pdf (accessed 25 August 2018). 
242Durojaye E (2018) 721. 
243 International Community of Women Living with HIV/AIDS ‘Coerced and forced sterilisation of 
HIV positive women in Namibia’ March 2009. See also Gatsi J, Kehler J and Crone T ‘Lessons learned 
from addressing the coerced sterilisation of women living with HIV in Namibia: A best practice 
model (2010) available at 
http://www.athenanetwork.org/assets/files/Coerced%20sterilization/Make%20it%20everyone's
%20business...%20--%20Report.pdf accessed 24 August 2018. 
244 International Community of Women Living with HIV/AIDS (2009) 7. 
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to have children resulting in unnecessary and unsolicited sterilisations.245 Women 

reported being asked to sign tubal ligation consent forms before being assisted 

during childbirth or before rendering other medical services,246 or forced to sign 

while in labour.247 In other cases, women were misinformed about the need for 

and implications of the procedure.248 The report revealed that the fear of getting 

sterilised discouraged many HIV positive women from seeking medical services in 

the hospitals.249 The women also noted the mental and emotional suffering they 

have had to endure not only as a result of the sterilisation but also the reaction of 

their families and spouses or partners to the fact of their sterility.250  

The sterilisation of HIV positive women without their consent in Kenya sparked 

outrage in 2012 with the report published by the African Gender and Media 

Initiative describing the experience of 40 women living with HIV who had been 

forcibly sterilised.251 The testimonies of the women revealed different 

circumstances in which women living with HIV were denied the opportunity to 

decide on their preferred contraceptive option, as well as the negative perception 

held by health care workers about their reproduction.252 Based on the 

discriminatory belief that HIV positive women should not be allowed to have 

children, sterilisations were reportedly performed without consent. In some cases, 

women were sterilised without their knowledge;253 with consent given by their 

spouses, 254 or other family members;255 with consent obtained while in labour;256 

with consent obtained through promise of food supplies;257 through providing 

 
245 International Community of Women Living with HIV/AIDS (2009) 8. 
246 International Community of Women Living with HIV/AIDS (2009)10. 
247 International Community of Women Living with HIV/AIDS (2009) 11. 
248 International Community of Women Living with HIV/AIDS (2009) 11. 
249 International Community of Women Living with HIV/AIDS (2009) 8. 
250 International Community of Women Living with HIV/AIDS (2009) 7. 
251 African Gender and Media Initiative ‘Robbed of Choice: Forced and coerced sterilisation 
experiences of women living with HIV in Kenya’ (2012) available at http://kelinkenya.org/wp-
content/uploads/2010/10/Report-on-Robbed-Of-Choice-Forced-and-Coerced-Sterilization-
Experiences-of-Women-Living-with-HIV-in-Kenya.pdf (accessed 24 August 2018). 
252 African Gender and Media Initiative (2012) 1-29. 
253 See the testimony of Amani and Rita who discovered they had been sterilised after the 
procedure African Gender and Media Initiative (2012) 12-13 
254 See the testimony of Selina, Purity and Winnie, Doris, Jane and Esther African Gender and Media 
Initiative (2012) 1, 3, 5,7, 11, 13. 
255 See testimony of Halima whose sterilisation was consented to by her mother African Gender and 
Media Initiative (2012) 5. 
256 See the testimony of Maureen and Sarah African Gender and Media Initiative (2012) 6, 10. 
257 See the testimony of Alice African Gender and Media Initiative (2012) 2. 
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erroneous information about the implication of their HIV positive status on their 

reproductive health;258 or the effect of other contraceptive options on their 

health;259 and without an understanding of the nature of the procedure.260  

South Africa is the country with the highest burden of HIV in the world and despite 

efforts to contain the spread as well as to combat stigma and discrimination, HIV 

positive women have been negatively affected as they suffer a violation of their 

reproductive rights because of their HIV status. Despite the legal stipulation in 

South African law that sterilisations can only be performed with the full and 

informed consent of the person involved,261 HIV positive women have been victims 

of forced sterilisations, demonstrating a gap between policy and practice. The 

Commission for Gender Equality recently released a report that investigated the 

sterilisation of HIV positive women. 262  It is the result of a complaint initiated in 

2015 by Her Rights Initiative and International Community of Women Living with 

HIV, regarding the sterilisation of 48 HIV positive women in Gauteng and Kwazulu-

Natal provinces in South Africa. 263 The Commission uncovered the forced 

sterilisation of women based on misinformation and in some cases threat of denial 

of medical treatment, and consent forms did not reflect the nature of discussion 

that took place prior to consent.264 Affidavits from the women revealed 

discriminatory treatment and harsh judgement about their decision to have babies 

because of their HIV positive status.265 A previous study involving 22 women from 

KwaZulu Natal and Gauteng provinces showed that while 18 of them were 

sterilised without their consent and the other four without their knowledge mostly 

in a public health care facility.266 The accounts of the women reflected a lack of 

 
258 See the testimony of Lucy and Tina African Gender and Media Initiative (2012) 3, 14. 
259 See testimony of Olive African Gender and Media Initiative (2012) 9. 
260 See the testimony of Lillian, Mary, Anita and Rebecca African Gender and Media Initiative (2012) 
8, 15, 16. 
261 Sterilisation Act 14 of 1998 section 2. 
262 Commission for Gender Equality: Investigation Report on the Forced sterilisation of Women 
living with HIV/AIDS in South Africa, 2020.   
263 See Her Rights Initiative (HRI) and International Community of Women Living with HIV (ICW) v. 
National Department of Health and Provincial Departments of Health, Complaint Ref No: 
414/03/2015/KZN. 
264 Commission for Gender Equality (2020) 40-44, 48 
265 Commission for Gender Equality (2020) 41-45 
266 Strode A, Mthembu S and Essack Z ‘“She made up a choice for me”: 22 HIV positive women’s 
experiences of involuntary sterilization in two South African provinces’ (2012) 20 Reproductive 
Health Matters 63. 
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autonomy and perception of consent to sterilisation as a decision made by health 

care workers who believed that HIV positive women should not be allowed to have 

more children.267 Similar to other cases earlier cited, health workers provided 

erroneous information such as pregnancy being fatal for a woman with HIV or 

providing limited information on the nature of the sterilisation procedure.268 

There were also reports of consent forms being signed during labour, under 

duress, while being wheeled into the theatre and out of powerlessness and fear of 

offending the health care workers assisting them under difficult circumstances.269 

These sterilisations have a lifelong impact on women especially in South African 

culture which makes motherhood a part of women’s social identity.270 

The forced sterilisation of women living with HIV in various parts of the world 

including Africa is an example of intersectional discrimination arising from the 

compounded effects of at the least gender-based discrimination (as there is no 

pattern of HIV men being subjected to sterilisation against their will) as well as 

discrimination based on HIV status and in many cases including class-based 

discrimination.271  It is important to note that even among HIV positive women, 

the cohort mostly affected are the poor, uneducated women who are ordinarily 

disadvantaged because of lack of awareness of and a means to insist upon their 

rights.   According to the African Media Rights Initiative, the study of the 

sterilisation of Kenyan women sheds light on how the intersection of low socio-

economic status, gender and HIV positive status exacerbates vulnerability.272   As 

such, it is not enough to view forced sterilisation of HIV-positive women only as 

gender-based discrimination because women as a class are not the target but the 

sub-group further disadvantaged due to their HIV-positive status.   

2.6 CONCLUSION 

The discussion has shown that forced sterilisations overtime, whether during the 

eugenics era or in subsequent situations have always affected ordinarily 

 
267 Strode A, Mthembu S and Essack Z (2012) 63. 
268 Strode A, Mthembu S and Essack Z (2012) 64. 
269 Strode A, Mthembu S and Essack Z (2012) 65. 
270 McLaughlin LC ‘The price of failure of informed consent law: Coercive sterilisations of HIV-
positive women in South Africa’ (2014) 32 Law and Inequality 75. 
271 Sifris R (2015) 479-481. 
272 African Gender and Media Initiative (2012) 30. 
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vulnerable and marginalised people. Social exclusion and discrimination based on 

race, ethnicity, social class, disabilities, and health status have led to the targeting 

of groups of women for forced sterilisation. The trend is particularly obvious with 

the sterilisation of indigenous women, transgender women, Roma women, women 

with disabilities, and poor HIV-positive women.   In all cases, the ultimate decision 

about the continued existence and exercise of their reproductive capacity is made 

by someone other than the women. The analysis also shows the influence of the 

medical profession in the exercise of reproductive choice. The abuse of their role 

in women’s reproductive health and well-being through forced sterilisation makes 

health care providers, who ordinarily should be promoters of women’s rights, 

participants in the systemic abuse of their rights. 

The chapter viewed forced sterilisation through the lens of intersectional 

discrimination showing how structures of power make certain identities vehicles 

of marginalisation. It showed how several grounds of discrimination in addition to 

gender overlap to create unique experience of discrimination for the sub-groups of 

women sterilised against their will. It also showed how several negative 

stereotypes specific to various identities such as gender and racial stereotypes, 

stereotypes of persons with disabilities, HIV positive women also overlap to 

perpetuate discriminatory treatment. Essentially, the intersectionality framework 

is shown to be critical to understanding the way discrimination works in the 

context of forced sterilisation and being an underlying issue in all cases, it is key to 

addressing this root cause.   

The discussion of forced sterilisation hits the right notes when discussed within 

the framework of human rights protection as it amounts to a violation of several 

internationally recognised rights of women. The next chapter looks at efforts at 

obtaining justice through litigation before international and regional and national 

human rights organs. In doing this, the chapter assesses the approach to 

intersectionality by human rights organs through assessing its recognition and 

application by human rights treaty bodies and employing the theory to analyse 

selected cases of forced sterilisation and other cases that speak to the violation of 

women’s reproductive rights. The aim of the chapter is to show the shortcoming in 

the analysis of discrimination and emphasise the importance of addressing cases 
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of forced sterilisation through an intersectional lens in a bid to address the 

underlying issue of discrimination that begets the violations of several rights of 

women. Among the decisions to be considered is the case of AS v. Hungary 

involving the forced sterilisation of a Roma woman.  As a background to further 

discussions in the thesis, the chapter through an analysis of the admissibility 

decision in AS. v. Hungary,273 delves into the temporal limitation in initiating 

claims of human rights violations and the interpretation of the continuing 

violations doctrine. 

 
273 AS v. Hungary Comm. No. 4/2004 CEDAW Committee Judgment of 29 August 2006. 
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CHAPTER THREE 

INTERSECTIONALITY IN HUMAN RIGHTS LAW: THE CASE OF FORCED 

STERILISATION 

3.1 INTRODUCTION 

Litigating reproductive rights has increased over time both in the domestic and 

international arenas to secure women’s enjoyment of their rights. Followed 

through to implementation of the outcome, the impact extends beyond the 

individual with outcomes reaching the society.1  Beyond providing justice to the 

victim, it can equally influence policy changes that address the root causes and 

systemic flaws giving rise to the abuse of women’s reproductive rights through 

forced sterilisation. Achieving this in the face of the complex nature of women’s 

experience of discrimination requires that human rights organs adopt an 

intersectional approach that defines these experiences as close as possible to their 

full complexity.   Given that the overarching idea of the theory of intersectionality 

is that women are affected by more than one form or ground of discrimination 

operating simultaneously and creating a unique experience of subordination, any 

meaningful analysis of a claim of discrimination must consider all the intersecting 

grounds.2 This approach that is opposed to the universalisation of women’s 

experiences and overlooking differences,3 ensures that those whose experiences 

are hidden because they cut across multiple grounds of oppression are revealed.4 

Such analysis also helps to discover and address systemic oppression with 

appropriate remedies reaching beyond the individual litigant.5 

Over the years, international and regional human rights courts and monitoring 

bodies have increasingly addressed forced sterilisation as a human rights 

 
1 O’Connell C ‘Litigating reproductive health and rights in the Inter-American System: What does a 
winning case look like?’ (2014) 16(2) Health and Human Rights 117. 
2 Sokoloff NJ ‘Expanding the intersectional paradigm to better understand domestic violence in 
immigrant communities’ (2008) 16 Critical Criminology 229; Sosa LP ‘Inter-American case law on 
femicide: Obscuring intersections?’ (2017) 35(2) Netherlands Quarterly of Human Right 88. 
3 Brenner J ‘Transnational Feminism and The Struggle for Global Justice’ (2003) 9(2) New Politics 
(New York) 7. 
4 Davis AN ‘Intersectionality and International Law: Recognizing Complex Identities on the Global 
Stage Student Note’ (2015) 28 Harvard Human Rights Journal 208. 
5 Chow PS ‘Has intersectionality reached its limits? Intersectionality in the UN Human Rights treaty 
body practice and the issue of ambivalence’ (2016) 16(3) Human Rights Law Review 454. 
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violation. On the right to non-discrimination which underlies every case of forced 

sterilisation however, the case law has proved less than satisfactory because of the 

failure of human rights organs to address the issue of intersectionality in each 

context of forced sterilisation. While the approach of the Inter-American Court in 

IV. v. Bolivia6 in this regard is commendable, for the European Court, it has in all its 

cases on forced sterilisation declined to address the claim of discrimination 

altogether despite overwhelming evidence of intersectional discrimination.7 A 

similar refusal to address the issue of discrimination can be found in the case of 

Government of the Republic of Namibia v. LM. And Others8 where the Namibian 

Supreme Court declined to consider the discrimination inherent in the forced 

sterilisation of HIV positive women despite the obvious intersection of their 

gender and HIV positive status in motivating their forced sterilisation.  In the case 

of AS v Hungary,9 while the CEDAW Committee recognised the gender 

discrimination, it failed to address its interaction with racism in the context of 

sterilisation of Roma women. 

This chapter emphasises the importance of intersectionality in the approaches to 

remedying the violation of women’s rights in the context of forced sterilisation. It 

aims to demonstrate that any approach in human rights law that does not take 

intersectionality into perspective gives rise to a situation in which persons who 

suffer inequality because of two or more intersecting identities fall through the 

cracks in human rights protection. In the context of forced sterilisation, it aims to 

show that intersectionality unravels the contexts that give rise to these 

sterilisations and guides States to adequately address those root causes i.e., the 

structures of power engendering the marginalisation of certain groups of women.  

This chapter also lays a foundation of the further discussions in the rest of the 

thesis as it touches on the application of the continuing violations doctrine in the 

context of forced sterilisation. This chapter analyses the admissibility decision of 

the CEDAW Committee in AS. v Hungary as it relates to temporal jurisdiction with 

 
6 I.V. v. Bolivia Case No. 12.655 IACtHR (2016). 
7 VC v. Slovakia Application No.18968/07 ECtHR (2011); N.B. v. Slovakia Application No. 29518/10 
ECtHR (2012); I.G. and Others v. Slovakia Application No. 15966/04 ECtHR (2012). 
8 Government of the Republic of Namibia v. LM and Others, Case No. SA 49/2012, [2014] NASC 19 
(2014). 
9 A.S. v. Hungary, Comm. No. 4/2004 CEDAW Committee (2006). 
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the aim of showing the importance of an intersectional approach to determining if 

the rights violated in the context of forced sterilisation are continuing.  

In this chapter, some decisions of forced sterilisation are examined to determine 

the extent to which intersectionality was applied in each case. The decisions of the 

European Court, the Inter- American Court on Human Rights and the CEDAW 

Committee and the Namibian Supreme Court are examined. The cases form a part 

of the growing jurisprudence on the forced sterilisation of women in different 

parts of the world.  Although the African Commission and Court have not dealt 

with a case on forced sterilisation, the case of Government of the Republic of 

Namibia v. LM. And Others10 speaks to the situation of HIV positive women who are 

the group affected by forced sterilisation in Africa. Given that intersectionality 

prompts a contextual understanding or analysis of discrimination or the 

experience of human rights violations, the last section demonstrates the 

importance of the theory in determining the continuing nature of the rights 

violated in the context of forced sterilisation. 

3.2 THE INCORPORATION OF INTERSECTIONALITY IN HUMAN RIGHTS 

FRAMEWORK 

If human rights law is to be brought closer to the lived experiences of women 

experiencing human rights violations, it  is important that human rights organs 

approach cases of discrimination from an intersectional perspective that 

prioritises substantive equality as against formal equality that is inherently 

essentialist.11   Achieving substantive equality in non-discrimination cases requires 

a shift from the single-axis to an intersectional analysis that pictures the context in 

which discrimination is perpetuated in a manner that disadvantages some over 

others while capturing the lived experiences of affected women.12 Intersectional 

understanding of vulnerability and discrimination results in substantial equality 

unlike the single-axis model that merely provides formal equality.  

 
10 Government of the Republic of Namibia v LM and Others, Case No. SA 49/2012, [2014] NASC 19 (3 
November 2014) (Namibia, Supreme Court). 
11 Curran S ‘Intersectionality and human rights law: An examination of the coercive sterilisations of 
Romani Women’ (2016) The Equal Rights Review 147. 
12 Curran S (2016) 147. 
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Formal equality which is central to some critical human rights struggles such as 

women’s suffrage, does not address intersectionality given that it adopts an 

individualised approach and does not take into account structural and systematic 

discrimination as it is enshrined in institutions.13 Formal equality ignores 

differences among women including men and other sites of oppression are treated 

as irrelevant.14 As such, it fails to challenge the underlying social, political and 

economic institutions that reproduce gender hierarchies or address the 

differential access to rights that differently situated women have.15 This 

understanding prompts a critique of this undifferentiated and unidimensional 

nature of formal equality, a product of essentialist thinking, that regards dominant 

groups as the norm and excludes others.16  For instance, as Crenshaw showed in 

her essay, the concerns of women were based on that of the white middle class 

woman, excluding the unique experience of black women. For this reason, black 

women were considered unqualified to represent the concerns of all women as 

they were not the norm or do not fit into the nature of discrimination ascribed to 

that class.17 This formalistic approach is criticised for failing to address complex 

patters of group disadvantage particularly women who due to their multiple 

marginalised identities do not fit the description of disadvantage attributed to a 

certain category. 18 They thus fall through the cracks in human rights protection.19 

On the flip side, substantive equality which emerged in response to the limitations 

of formal equality allows for non-identical treatment of women,20  as it takes 

 
13 Curran S (2016) 143. 
14 Majury D ‘The Charter, equality rights, and women: equivocation and celebration’ (2002) 40 
Osgoode Hall Law Journal 306. See also Cusack S and Pusey L ‘CEDAW and the Rights to Non-
Discrimination and Equality’ (2013) 14(1) Melbourne Journal of International Law 63. 
15 Otto D ‘Holding up half the sky but for whose benefit?: A Critical Analysis of the Fourth World 
Conference on Women’ (1996) 28 Australian Feminist Law Journal 23.   
16 Grillo T ‘Anti-essentialism and intersectionality: tools to dismantle the master’s house’ (1991) 
Berkeley Women’s Law Journal 19. 
17 Crenshaw K ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) 1 University of Chicago 
Legal Forum 140-141; Crenshaw K ‘Race, gender, and sexual harassment’ (1991) 65 Southern 
California Law Review 1467-1468. 
18 Fredman AS and Fudge J ‘Introduction: Substantive equality, social rights and women: A 
comparative 
perspective’ (2007) 23 South African Journal on Human Rights 209. 
19 Majury D (2002) 306. 
20 Schopp-Schilling HB ‘The Role of the Convention on the Elimination of All Forms of 
Discrimination Against Women and its Monitoring Procedures for Achieving Gender Equality in 
Political Representation’ A paper presented at the International Institute for Democracy and 
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cognisance of differences created socially by structures of power which creates 

differential experience of policies or practices against certain groups to which 

discrimination is mostly entrenched. 21  It recognises that placing a benchmark for 

equal treatment may mean that dominant and marginalised groups are treated 

unequally. 22  Intersectionality, which is an off-shoot of the core right to equality,23  

is inherently substantive as it takes a holistic perspective to discrimination against 

women. An intersectional perspective tilts obviously to achieving substantive 

equality,24 given that it is not just about naming different grounds but linking 

experiences of discrimination across grounds to the structures that cause such 

discrimination, in a bid to achieve structural change. Achieving this in the context 

of forced sterilisation requires delving into how structures have subordinated 

certain women based on their identities. 

The international and regional human rights framework and national legal 

systems have struggled in this regard because of the tendency to always address 

discrimination in terms of single categories and ignoring intersectionality. 

Feminists have critiqued human rights law as working against this notion of 

substantive equality given the rigid categories and the fragmented structure of 

human rights institutions.25  It is suggested that when non-discrimination law is 

based on discreet categories of discrimination, with individuals having to place 

themselves in any of these categories to get justice, intersectionality and hence, 

substantive equality is undermined.26 The incorporation of intersectionality into 

the human rights framework has been slow despite numerous calls for its 

 
Electoral Assistance (IDEA)/CEE Network for Gender Issues Conference, The Implementation of 
Quotas: European Experiences Budapest, Hungary, 22–23 October 2004, 2. 
21 Smith A ‘Bills of Rights as process: the Canadian experience’ (2008) 4 International Journal of 
Law in Context 351.  See also Fredman S ‘Substantive equality revisited’ (2016) 14 International 
Journal of Constitutional Law 712; Barnard C and Hepple B ‘Substantive equality’ (2000) 59 
Cambridge Law Journal 562; Balan S ‘Formal and substantive equality of opportunity’ (2012) 4 
Cogito: Multidisciplinary Research Journal 85. 
22 Majury D (2002) 306. 
23 Raday F ‘Gender and Democratic Citizenship: The Impact of CEDAW’ (2012) 10(2) International 
Journal of Constitutional Law 516. 
24 MacKinnon C ‘Intersectionality as Method: A Note’ (2013) 38 Signs: Journal of Women in Culture 
and Society 1023-1024.   
25 Bond J ’International Intersectionality: A Theoretical and Pragmatic Exploration of Women’s 
International Human Rights Violations’ (2003) 71 Emory Law Journal 72.  Moon G ‘Multiple 
Discrimination: Justice for the Whole Person’ (2009) 2 Journal of the European Roma Rights Centre 
7.   
26 MacKinnon C (2013)1023. 
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inclusion and the overwhelming impact of intersecting forms of discrimination on 

the experience of marginalised persons especially women around the world. The 

experience has been one of either missing the opportunities to recognise 

intersectional discrimination or truly encompassing intersectionality. Bond has 

attributed this problem to the fragmented structure of human rights bodies across 

different categories, such as racial discrimination and gender discrimination which 

acts as an impediment to intersectionality in practice.27   However considering the 

extent of recognition given to intersectionality by UN human rights organs, this 

assertion may not be entirely valid particularly given the jurisprudence of the 

CEDAW Committee in this regard. Granted there have been downsides in the 

applications including inconsistencies and missed opportunities, however, the 

progress made so far in the incorporation of intersectionality into UN Human 

rights framework only points to progress in the right direction towards achieving 

substantive equality for women.   

The UN human rights organs, especially the status-specific treaty bodies have 

incorporated intersectionality more by advancing how different groups experience 

discrimination. The CEDAW Committee has taken the most impressive approach to 

intersectionality as will be shown in the next section. Intersectionality has been 

applied to understanding the vulnerabilities of various intersecting identities as 

well as in their experience of disadvantage in difficult situations such as in the 

context of armed conflict, homelessness, detention, among others. Intersectionality 

has found its place both in the more general and theoretical level such as in 

General Comments/ Recommendations issued by the treaty bodies, as well as in 

the concrete level through concluding observations on State reports, and in 

individual communications  by various UN human rights organs including the 

HRC,28 the CESCR,29 the CERD30 and the Committee on the rights of persons with 

 
27 Bond J ‘Intersecting identities and human rights: The example of Romani women’s reproductive 
rights’ (2004) 5 The Georgetown Journal of Gender and the Law 909. 
28 HRC General Comment No. 28: Article 3 (The Equality of Rights Between Men and Women)1 
Adopted at the Sixty-eighth session of the Human Rights Committee, on 29 March 2000 
CCPR/C/21/Rev.1/Add.10. para 5,8, 30; Human Rights Committee, Concluding 
Observations/Comments on Czech Republic (27/08/2001), para. 13. See the HRC case of Sandra 
Lovelace v. Canada Communication No.  24/1977, HRC (1981). 
29 CESCR, General Comment No. 22 on the right to sexual and reproductive health (article 12 of the 
ICSECR), UN Doc. E/C.12/GC/22, 4 March 2016, para. 2. 
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disabilities,31 CRC Committee32 and the Committee on Migrant Workers.33 While 

the theory has been largely embraced in General Comments, there have been 

significant misses in concluding observations, and in the determination of 

individual communications.34   

While the observation of Bond easily points to the categorisation of the UN human 

rights organs, regional human right bodies have not fared better despite not being 

fragmented. The African Commission, the European Court, and the Inter-American 

Human rights organs while embracing intersectionality to an extent have missed 

opportunities and sometimes outrightly failed to recognise intersectionality. This 

chapter does not aim at a comprehensive review of the approach of various human 

rights organs to intersectionality. Rather it discusses the theory in relation to its 

application in the context of forced sterilisation by relevant human rights organs. 

3.3 ACCESSING THE APPROACH TO INTERSECTIONALITY IN FORCED 

STERILISATION CASES 

This section will consider the incorporation of intersectionality in the 

jurisprudence of the human rights organs with a view to considering how the 

theory has been applied in forced sterilisation cases. As such, emphasis will be 

placed on the CEDAW Committee decision in AS. v. Hungary,35 the European 

Court’s decisions on the forced sterilisation of Roma women in Slovakia; and the 

 
30 CERD General Recommendation No. 32 The meaning and scope of special measures in the 
International Convention on the Elimination of All Forms Racial Discrimination (2009) 
CERD/C/GC/32, para 7; CERD General Recommendation No. 25 on Gender related dimensions of 
racial discrimination (2000) para. 1-2; CERD Committee, General Recommendation No. 27, 
Discrimination against Roma, 2000. 
31 The Convention on the Rights of Persons with Disabilities recognises the vulnerability of certain 
groups with disabilities such as women and girls, (articles 6 and 35), children (article 7), as well as 
those in difficult situations such as armed conflict, natural disasters, and humanitarian emergencies 
(article 11). Its General Comment No. 1 recognises the vulnerabilities to intersectional 
discrimination based on gender and disability. 
32 CRC Committee, General Comment No. 11 on indigenous children para. 29; CRC General 
Comment 10 on juvenile justice, para 6. 
33 CMW Committee, General Comment No. 1, 2011, CMW/C/GC/1 para. 60-61. 
34 In Sandra Lovelace v. Canada Communication No. R.6/24 HRC (1981), an indigenous woman was 
by law regarded as no longer a member of her community because she married a non-member of 
the community. As such, after her marriage ended, she could not purchase a home in her 
community as members were prioritised. The Committee held that her right to enjoy her culture 
and use her language had been violated. Its failure to consider the claim of sex discrimination 
reflected a narrow conceptualisation of discrimination in her case given that such treatment may 
not be meted out to men of the same community who married non-members. 
35 AS v. Hungary Comm. No. 4/2004 CEDAW Committee Judgment of 29 August 2006. 
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Inter-American Court of Human Rights decision in IV. v. Bolivia.36 The case of 

Government of the Republic of Namibia v. LM. And Others37 of the Namibian 

Supreme Court will be considered as it represents a missed opportunity to 

recognise the intersectional nature of the discrimination leading to the forced 

sterilisation of HIV positive women in Africa.  The case law discussed in this 

section lends credence to the discussion on forced sterilisation of Roma women 

and women living with HIV in chapter two and demonstrates the realities of 

negative stereotypes as well as intersectional discrimination. In addressing the 

cases of various human rights organs, the section provides a general overview of 

the approach to intersectionality in the jurisprudence of each human rights organ 

in a bid to observe possible trends or explanations for the conclusions reached in 

the context of forced sterilisation. The case of Government of the Republic of 

Namibia v. LM. And Others would prompt a brief consideration of the approach of 

the African Commission to intersectionality. The analysis in this chapter is limited 

to the approach to intersectionality in respect of the claims of discrimination in 

each case. Other rights violated in the context of forced sterilisation will be 

addressed later in the thesis.  

3.3.1 The CEDAW Committee 

The task of the CEDAW Committee to end all forms of discrimination against 

women and achieve gender equality is considered as implicitly encompassing a 

commitment to understand and address intersectional discrimination.38 This is 

against the backdrop that women’s experience of disadvantage and gender-based 

discrimination is inextricably linked to other identities, factors, and experiences. 

The Committee has incorporated intersectionality in its General 

Recommendations, concluding observations, Inquiry Procedure, and individual 

communications. While the Committee has had an impressive travelogue with 

intersectionality in its jurisprudence, it has however failed in the context of forced 

sterilisation.   

 
36 I.V. v Bolivia Case No. 12.655 IACtHR judgment of 30 November 2016. 
37 Government of the Republic of Namibia v. LM and Others, Case No. SA 49/2012, [2014] NASC 19 
(2014). 
38 Campbell M ‘CEDAW and women’s intersecting identities: a pioneering approach to 
intersectional discrimination’ (2016) 2(3) Oxford University Working Paper 2.  
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In its General Recommendations No. 24 adopted in 1999 on women and health, the 

Committee requires special attention to be given to the health needs and rights of 

women belonging to vulnerable and disadvantaged groups, such as migrant 

women, refugee and internally displaced women, the girl child and older women,39 

women in prostitution, indigenous women and women with physical or mental 

disabilities.40 This intersectional understanding of the vulnerabilities of certain 

groups of women in the context of health care was not reflected however in the 

Committee’s decision years later in AS. v. Hungary. This section will first assess 

how the Committee has approached intersectionality in the context of forced 

sterilisation by analysing its decision in AS. v. Hungary before giving a snapshot of 

the Committee’s progress afterwards. 

In this case, the author, a Hungarian Roma woman, alleged that she was subjected 

to forced sterilisation by the medical staff at a Hungarian hospital. According to the 

author, upon examination after her arrival at the hospital while in labour, it was 

discovered that the baby had died in her womb necessitating a caesarean section. 

While in the theatre, the applicant was asked to sign a consent form for the 

caesarean section. This she signed as well as a barely legible note that had been 

hand-written by the doctor and added to the bottom of the form which stated that 

the author had knowledge of the death of the baby and as such requests 

sterilisation as she had no intention of giving birth again or become pregnant.41  

The form was signed by the attending physician and midwife. Before leaving the 

hospital, the author, upon inquiring when she could safely have another baby, was 

told that she had been sterilised. That was only when she learnt the meaning of the 

word ‘sterilisation’. From the medical records, it was shown that the caesarean and 

sterilisation procedures were done within 17 minutes of her arrival at the hospital. 

 
39 CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health) 
Adopted at the Twentieth Session of the Committee on the Elimination of Discrimination against 
Women, (1999) para 24. 
40 CEDAW General Recommendation No. 24, para 6 and 25. The Committee had initially in a specific 
General Recommendation on disabled women expressed concern about their experience of double 
discrimination linked to their special living condition. See CEDAW General Recommendation No. 
18: Disabled Women Adopted at the Tenth Session of the Committee on the Elimination of 
Discrimination against Women, in 1991 (UN. Doc. A/46/38) preamble. 
41 A.S. v. Hungary (2006) para 2.2. 
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It was also revealed that the author was in a poor health condition when she 

arrived at the hospital. She was dizzy, bleeding heavily and in a state of shock. 42 

The author noted that the sterilisation has a profound negative impact on her life 

as well as that of her partner. Based on her religious and cultural beliefs, she 

would never have agreed to sterilisation had she been properly informed about 

it.43 The author thus alleged a violation of her rights in the Convention including 

article 10(h) on access to information on health matters including on family 

planning;44 article 12 on non-discriminatory access to healthcare services 

including family planning;45  article 16(1)(e) on her right to reproductive 

autonomy.46 The Committee based on the failure to provide adequate information 

under appropriate conditions with which the author could make informed 

consent, the State was found in violation of the first two complaints.47 Having 

permanently deprived her of her reproductive capacity, the author’s third claim 

was held to have been violated.48    This decision marked the first time an 

international human rights organ found a State in violation of a woman’s right for 

failure to provide adequate information to enable her to give informed consent to 

a reproductive health-related medical procedure. The case demonstrates the 

importance of access to information for the exercise of women’s reproductive 

rights as it touches on their autonomy to make decisions in this regard.49    

While the CEDAW Committee has demonstrated its approach to intersectionality 

as early as 1991 in its General Recommendation 18 on women with disabilities, 

and further in 1999 in General Recommendation 24, it is rather surprising that in 

this case, the glaring issue of intersectional discrimination was not addressed. The 

CEDAW Committee thus failed to draw attention to the plight of Roma women in 

central and Eastern Europe who have been targets of forced sterilisation overtime. 
 

42 A.S. v. Hungary (2006) para 2.3. 
43 A.S. v. Hungary (2006) para 2.4. 
44 A.S. v. Hungary (2006) para 3.3. 
45 A.S. v. Hungary (2006) para 3.4. 
46 A.S. v. Hungary (2006) para 3.5. 
47 A.S. v. Hungary (2006) para 11.2- 11.3. 
48 A.S. v. Hungary (2006) para 11.4. 
49 This was demonstrated by the European Court in the case of K.H. and Others v. Slovakia, 
Application No. 32881/04, ECtHR (2009), a case involving 8 Slovakian women of Roma origin who 
sought unsuccessfully to view their medical records as they suspected they has been sterilised 
without their consent.  The ECtHR found that Slovakia had failed in its positive obligation under 
article 8 and 6 of the European Convention to allow access to information on reproductive health.   
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This is a missed opportunity for the Committee to apply an intersectional 

perspective to the case of forced sterilisation.  The Committee in its decision 

focused mainly on the failure to provide information and the absence of informed 

consent and did not address the important issue of intersectional discrimination. 

While the Committee acknowledged that coercive sterilisation has serious 

consequences for women,50 it made no reference to the added influence of race 

underlying the forced sterilisation of Roma women in general and the author 

specifically. The author had noted her extremely vulnerable situation while 

seeking obstetric care as a Roma, an ordinarily marginalised group, and that she 

would not have consented to sterilisation based on her culture as a Roma where 

womanhood is largely associated with motherhood.51 This can be taken as a 

demonstration that her identity as a Roma, was a factor underlying the decision of 

the medical team to sterilise her.              

The failure of the Committee to consider the authors identity beyond her gender as 

complicit in her sterilisation was a missed opportunity to address the intersection 

of race and gender that gives rise to the unique experience of forced sterilisation 

by Roma women, a treatment not meted out to white women and Roma men in 

Hungary. Such a single axis analysis obscured the real situation of the author and 

failed to capture the complex situation of Roma women or how her identity altered 

the kind of discrimination she faced.52 Had the Committee considered the 

intersecting identity of the victim and this results in her unique experience of 

marginalisation by structures of power, the decision would have had much more 

far-reaching impact in bringing attention to the situation of Roma women.   The 

Committee’s reference to General Recommendation 24 was only to the extent that 

it touched on informed consent without drawing on the insights it provides 

regarding circumstances other than gender which impact on women’s health.53 

This approach of the Committee has been considered as partly due to the UN 

structures which have often addressed racial and gender discrimination as two 

 
50 A.S. v. Hungary (2006) para 11.2. 
51 A.S. v. Hungary (2006) para 2.4 and 9.4. 
52 Truscan I and Bourke-Martignoni J ‘International human rights law and intersectional 
discrimination’ (2016) 16 The Equal Rights Review 112. 
53 CEDAW General Recommendation No. 24, para 6. 
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separate problems.54  The application of intersectionality by the Committee after 

this decision does not reflect this view given its subsequent General 

Recommendations as well as its decisions in subsequent individual 

communications.   

3.3.1.1 The approach of the CEDAW Committee to intersectionality 

after AS. v. Hungary 

The Committee in its General Recommendation No. 28 on core obligations of States 

under article 2 of the CEDAW, regards intersectionality as a basic concept for 

understanding the scope of the general obligations of States parties contained in 

article 2 of the CEDAW which enshrines the right to non-discrimination.55 

According to the Committee, ‘the discrimination of women based on sex and 

gender is inextricably linked with other factors that affect women, such as race, 

ethnicity, religion or belief, health, status, age, class, caste and sexual orientation 

and gender identity’ and such discrimination may affect women belonging to such 

groups to a different degree or in different ways than men.56 The Committee thus 

requires States to legally recognize such intersecting forms of discrimination and 

their compounded negative impact on the women concerned and prohibit them.57    

The Committee in its General recommendation No. 35 which updates general 

recommendation No. 19 on violence against women, builds on General 

Recommendation 28 by providing a list of factors that intersect with gender 

including several identities and difficult situations that engender the 

marginalisation of women such as armed conflict, widowhood, statelessness etc. 58 

It also highlights economic, cultural, ideological, political, technological, social, 

religious, and environmental factors which exacerbate women’s vulnerability to 

gender-based violence.59  It speaks to the situation of victims of forced sterilisation 

whether as result of the overlapping of their gender with race/ethnicity, socio-
 

54 Curran S (2016) 156. 
55 CEDAW General recommendation No. 28 on the core obligations of States parties under article 2 
of the Convention on the Elimination of All Forms of Discrimination against Women, 
CEDAW/C/GC/28, 2010, para 18. 
56 CEDAW General recommendation No. 28, para 18. 
57 CEDAW General recommendation No. 28   Para 18. The Committee reiterated this in the case of 
Kell v. Canada, Communication No. 19/2008, CEDAW Committee (2012) para 10.2 
58 CEDAW General recommendation No. 35 on gender-based violence against women, updating 
general recommendation No. 19, 2017, CEDAW/C/GC/35 para 12 and 14. 
59 CEDAW General recommendation No. 35 para 14. 
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economic status, disability, HIV-positive status, sexual orientation or indigenous or 

minority status, among others. The Committee  also reflects on the importance of 

integration of intersectionality into the understanding of violence against women 

given that gender-based violence may affect some women to different degrees, or 

in different ways, requiring appropriate legal and policy responses.60   The 

Committee has also recognised the negative impact of intersectional forms of 

discrimination on women’s access to justice.61 The Committee has also through  

general recommendations highlighted the intersectional discrimination faced by 

women living with HIV,62 in the context of marriage and family relations,63   

women migrant workers,64  older women,65 women in conflict  situations,66 in the 

context of harmful cultural practices affecting women,67 in the context of the 

gender-related dimensions of refugee status, asylum, nationality and statelessness 

of women,68 and rural women.69 

The Committee has also routinely taken up intersectional issues also in its 

Concluding Observations on state reports highlighting the vulnerable situation of 

some women such as indigenous women,70 immigrant or refugee women,71 and 

Muslim women,72 Roma women.73 In its Concluding Observations on Brazil, the 

Committee expressed concerns about the persistent gap in equality of women and 

men, particularly among the most vulnerable sectors of society, such as women of 

 
60 CEDAW General recommendation No. 35 para12. 
61 CEDAW General recommendation No. 33 on women’s access to justice, CEDAW/C/GC/33 (2015), 
paras 9 and 10. 
62 CEDAW General Recommendation No. 15: Avoidance of Discrimination against Women in 
National Strategies for the Prevention and Control of Acquired Immunodeficiency Syndrome (AIDS) 
1990. 
63 CEDAW General Recommendation No.  21 on equality in marriage and family relations (1994). 
64 CEDAW General Recommendation No.  26 on women migrant workers (2008). 
65 CEDAW General recommendation No. 27 on older women and protection of their human rights 
(2010). 
66 CEDAW General recommendation No. 30 on women in conflict prevention, conflict and post-
conflict situations (2013). 
67 Joint General Recommendation/General Comment No. 31 of the CEDAW and No. 18 of the CRC on 
harmful practices (2014). 
68 CEDAW General Recommendation No. 32 on the gender-related dimensions of refugee status, 
asylum, nationality, and statelessness of women (2014). 
69 CEDAW General Recommendation No.  34 on the rights of rural women (2016). 
70 CEDAW Committee Sixth Concluding Observations: Argentina’ (2010) CEDAW/C/ARG/CO/6 
para 40. 
71 Concluding Observations on Netherlands U.N. Doc CEDAW/C/NLD/CO/6 (2016), para 22. 
72 Concluding Observations on Netherlands (2016) para 22. 
73 Sixth Concluding Observations: Romania’ (2006) CEDAW/C/GC/6, para 26 
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African descent and indigenous women, and other marginalized groups, which is 

exacerbated by regional, economic and social disparities.74 Its Concluding 

Observations for Canada advanced an intersectional approach, specifically on the 

treatment of indigenous women.75 The Committee also drew attention to the 

vulnerability of  ethnic minorities, migrant, elderly and disabled women to poverty 

in its concluding observations on Turkey.76 The Committee’s in its Inquiry 

Procedure into missing and murdered aboriginal women in Canada  drew 

attention to how the intersection of gender, race and socio-economic status 

contribute to violence against Aboriginal women.77 

In individual communications, the Committee has also taken an impressive 

approach to intersectionality. The Committee has recognised the interaction of 

gender, race and class as overlapping in the denial of obstetric services to women 

in Brazil in Alyne v. Brazil.78 In this case, the victim, a poor woman of African 

descent, died because of the failure of the State party to ensure appropriate and 

timely medical treatment in connection with pregnancy.79 In R.P.B. v. The 

Philippines,80 the author claimed that the State party has failed to protect her from 

gender-based discrimination, by not providing her with accessibility, on an equal 

basis with other victims, to the court, as a woman who is also deaf and mute. Citing 

its general recommendation No. 18, the Committee emphasized that it is crucial to 

ensure that women with disabilities enjoy effective protection against sex and 

gender-based discrimination by States parties and have access to effective 

remedies.81 In Kell v. Canada,82 an Aboriginal woman was discriminated against 

based on gender when her property rights were alienated after leaving an abusive 

relationship with a non-Aboriginal man. The Committee stated that as an 

 
74 CEDAW Concluding comments of the Committee on the Elimination of Discrimination against 
Women: Brazil, CEDAW/C/BRA/CO/6, 10 August 2007, para. 11. 
75 United Nations, Concluding Observations on the Combined Eighth and Ninth Periodic Reports of 
Canada (2016), para 43 
76 Sixth Concluding Observations: Turkey’ (2010) CEDAW/C/CO/6, para 38. 
77 ‘Report of the Inquiry Concerning Canada of the CEDAW Committee under article 9 of the Op-
CEDAW’ (2015) CEDAW/C/OP.8/CAN/1, para 204. 
78 Alyne v. Brazil Communication No. 17 2008, CEDAW Committee (2011). 
79 Alyne v. Brazil (2011) para 7.7. 
80 R.P.B. v. The Philippines, Communication No. 34/2011, CEDAW Committee (2014). 
81 R.P.B. v. The Philippines (2014) para 8.3. 
82Kell v. Canada, Communication No. 19/2008, U.N. Doc. CEDAW/C/51/D/19/2008, CEDAW 

Committee (2012). 
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Aboriginal person, she experienced racism, and as a woman, she experienced 

sexism. Both aspects of discrimination contributed to a pattern of behaviour that 

was at best bullying and at worst abusive.83 With reference to article 28, the 

Committee noted that given her vulnerable position, the State party is obliged to 

ensure the effective elimination of intersectional discrimination.84 

Given its jurisprudence which is alive to the lived experience of women, the 

CEDAW Committee is seen as facing head on, the criticisms of feminist approaches 

that obscures the global inequalities and structural sources for women’s 

intersectional subordination.85  Its General Recommendations are seen as 

pioneering a new and fluid, expansive and integrated approach to intersectional 

discrimination that more successfully integrates theory and practice which 

inherently examines all identities and experiences that contribute to women’s 

disadvantage.86 This jurisprudence of the Committee draws attention to how 

certain situations shape the experiences of women through exacerbating existing 

inequalities between women and men, justifying the need to pay attention to 

situations which create added disadvantages for women and tailoring 

interventions in that regard.  This approach of the Committee alludes to 

Crenshaw’s emphasis on the focus of intersectionality which is to understand the 

identity and structural aspects of discrimination and how the interaction of two or 

more of these create vulnerabilities that lead to marginalisation and 

discrimination against women.87 It speaks to Crenshaw’s analysis of the way the 

intersection of different identities creates for some women, a unique experience of 

discrimination.  

Although the Committee in its General Recommendation 35 highlighted AS. v. 

Hungary as one of the communications in which it has addressed intersectional 

discrimination,88 this cannot be seen from its analysis in the case and would 

perhaps be taken as a subsequent affirmation of intersectional discrimination in 

 
83 Kell v. Canada, (2012) para 9.3. 
84 Kell v. Canada (2012) para 10.3. 
85 Dale A ‘Intersectional Human Rights at CEDAW: promises, transmissions and impacts’ (2018) 
PhD Thesis, Osgoode Hall Law School of York University 215. 
86 Campbell M (2016) 10,21, 24. 
87 Dale A (2018) 212-213. 
88 CEDAW General Recommendation 35 para 12, footnote 12. 
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the context of forced sterilisation of Roma women. The case of AS. v. Hungary thus 

represents one missed opportunity to address intersectional discrimination. In the 

same vein, given that this case was only decided in 2006 at a time when the 

Committee was still in the early stages of developing its jurisprudence on 

intersectionality, it might be safe to assume that with its General 

Recommendations 28 and 35, as well as more recent decisions that made explicit 

articulations of intersectionality inherent in the experiences of affected women, a 

similar case as A.S. v. Hungary may not escape the intersectional lens of the 

Committee.  

While by no means justifying the approach of the Committee in AS v. Hungary, the 

complaint of the author was similarly focused on the failure to provide adequate 

information and did not hinge on the issue of discrimination. In Kell v. Canada for 

instance, the applicant in her complaint claimed that she was a victim of 

discrimination by the state party on the basis of her sex, marital status and cultural 

heritage by failing to ensure its agents treat all applications for housing by women 

equally.89 By her complaint, she not only highlighted the intersection of her marital 

status and cultural heritage with gender but also affirmed that the intersection of 

these created a situation of disadvantage for her compared to other women. This 

same approach was also adopted by the author in Alyne v. Brazil where the author 

emphasised that the victim suffered discrimination based on her gender, race, and 

socioeconomic background.90 In R.P.B. v. The Philippines, the author not only 

considered the use of strongly held stereotypes about rape victims by the Court to 

deny her justice as gender-based discrimination, but also emphasised her unique 

vulnerability as deaf and mute girl.91 The author in AS. v. Hungary centred her 

complaint on the violation of article 10(h), 12 and 16(1)(e) in which mostly 

highlighted the failure to provide information and informed consent to the 

sterilisation procedure. While these provisions speak to non-discrimination in 

respect of the enjoyment of these rights, this case might have benefited from a 

more explicit reference to the vulnerability of Roma women overtime to forced 

sterilisation. This approach of the author can be contrasted with the Slovak cases 

 
89 Kell v. Canada (2012) para. 3.1. 
90 Alyne v. Brazil (2011) para 5.2, 5.10, 7.2. 
91 R.P.B. v. The Philippines (2014) para. 3.8. 
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discussed in the next section in which the applicants before the European Court of 

Human Rights furnished convincing evidence of a pattern of discrimination against 

Roma women in accessing reproductive health services generally, and, their 

vulnerability to forced sterilisation. They emphasised that being of Roma origin 

was a critical factor in being subjected to forced sterilisation. 

3.3.2 The European Court of Human Rights 

The approach of the European Human Rights Organs to intersectionality is less 

than satisfactory. Intersectionality is not featured in the Handbook on European 

Non-Discrimination Law despite alluding to the significant effects of indirect 

discrimination on specific groups. 92 The Handbook lists EU non-discrimination 

law as fixed to several protected grounds such as race, sex, disability among others 

but it ignores the intersection of these grounds that create unique experience of 

discrimination.93 This is a large vacuum in the supposed comprehensive analysis of 

European non-discrimination law. The European Commission against Racism and 

Intolerance recognises intersectionality in its General Policy Recommendation No. 

14 where it describes how it plays out in employment discrimination, but makes 

no recommendation to States in relation to this.94  This is not surprising especially 

by the European Court given that it has regularly declined to even address the 

violation of the right to non-discrimination in article 14 of the Convention, 

particularly in cases involving violence against racial minorities such as Roma 

women.95 

 
92 European Union Agency for Fundamental Rights, ECtHR, and the Council of Europe Handbook on 
European non-discrimination law (2010) 30. 
93 European Union Agency for Fundamental Rights, ECtHR, and the Council of Europe (2010) 119. 
94 European Commission Against Racism and Intolerance, General Policy Recommendation No. 14, 
‘Combating racism and racial discrimination in employment’ adopted on 22 June 2012, 15. 
95 Rubio-Marín R and Möschel M ‘Anti-Discrimination Exceptionalism: Racist Violence before the 
ECtHR and the Holocaust Prism’ (2016) 26(4) The European Journal of International Law 881. The 
Court has also declined to examine claims of discrimination by trans persons. The Court declined to 
examine the claim of discrimination in AP., Garcon and Nicot v. France Application No. 79885/12, 
52471/13 and 52596/13. 2017., involving three transgender persons whose recognition of sexual 
identity made conditional on undergoing sterilisation. The European Committee of Social Rights 
also followed this path in Transgender Europe and ILGA-Europe v. The Czech Republic, Complaint No. 
117/2015, (2018), in which the Committee found a requirement in the Czech Republic for 
transgenders to be sterilised as a requirement for their gender recognition as a violation of article 
11 (right to health) of the European Social Charter. The Committee did not consider the claim of 
discrimination on the grounds of gender identity even though the Committee noted that the 
difference in treatment lacks an objective and reasonable justification. Transgender Europe and 
ILGA-Europe v. The Czech Republic para 87. Making sterilisation a condition has also occurred in 
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3.3.2.1 V.C. v. Slovakia, N.B. v. Slovakia and I.G. and Others v. Slovakia 

These cases decided in 2011, 2012 respectively involved the sterilisation of Slovak 

women of Roma origin in State hospitals without informed consent.  In VC. v. 

Slovakia,96 the applicant was sterilised in a State hospital while delivering her 

second child through a caesarean section. The applicant stated that she was 

requested to sign a sterilisation consent form in the last stages of labour, and she 

did not even know what sterilisation meant, its nature consequences and 

irreversibility. She was told that a future pregnancy could be fatal for her or the 

baby.   In N.B. v. Slovakia,97 N.B. was only 17 years old (a minor) at the time of 

sterilisation (2001) and the consent of her legal guardian was not obtained.98 N.B 

noted that she had been under the influence of medications prior to her caesarean 

delivery and a nurse approached her for consent and took her hand to make the 

signature. She had no opportunity of asking about the procedure and she was told 

she would die if she refused sterilisation.99 N.B. was unaware of the sterilisation 

until several months after as it was not noted in her release report from the 

hospital.100  

In IG and Others v. Slovakia101 involving three applicants, the first applicant was 

sterilised without her knowledge in a public hospital while undergoing a 

caesarean section in January 2000, while still a minor and the consent of her legal 

guardian not obtained.102 Due to complication she underwent another procedure 

in which a hysterectomy was performed as a life saving measure.103 She only 

became aware of her sterilisation in 2003 while reviewing her medical files with 

her lawyer, which contained a form signed by the applicant requesting 

 
Soares de Melo v. Portugal Application No. 72850/14., ECtHR (2016), in which Muslim Cape 
Verdean living in Portugal, due to poverty and inability to provide for her children as well as refusal 
to undergo sterilisation, had six of her ten children aged between seven months and six years taken 
into State care in 2012 with a view to their adoption. The ECHR found a violation of Article 8 and 
regarded it as incompatible with respect for human freedom and dignity. This case is a 
manifestation of discrimination based on an intersection of gender and socio-economic status. 
96 VC v. Slovakia Application No.18968/07 ECtHR (2011).  
97 N.B. v. Slovakia Application No. 29518/10 ECtHR (2012).  
98 NB. v Slovakia (2012) para 16. 
99 NB. v Slovakia (2012) para 10. 
100 NB. v Slovakia (2012) para 17. 
101 I.G. and Others v. Slovakia Application No. 15966/04 ECtHR (2012). 
102 IG. and Others v. Slovakia (2013) para 9-11, 16. 
103 IG. and Others v. Slovakia (2013) para 13. 
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sterilisation.104 The second applicant, a minor at the time was also sterilised 

without the knowledge of her legal guardians and they were only informed orally 

after the procedure.105 The third applicant had signed a consent form without 

understanding its contents while under the influence of medication prior to 

caesarean section.106 

The applicant in all cases presented several publications including the Body and 

Soul report pointing to a history of forced sterilisation of Roma women originating 

from the communist regime aimed at controlling Roma population.107 They all 

alleged that their ethnic origin played a significant role in their sterilisation and 

should be seen in the context of the widespread practice of targeting the Romas for 

sterilisation in a bid to control their population.108 This discriminatory attitude 

was also part of the discriminatory treatment of Roma women in health care 

facilities in which they received a segregated service especially when seeking 

reproductive health care.109 All applicants also noted that they had suffered 

psychological consequences as a result and were ostracised by Roma community 

and their spouses because of their infertility.110 The women also claimed that their 

sterilisation was a form of violence against women amounting to discrimination on 

the basis of sex. They thus alleged a violation of their rights in the European 

Convention which includes article 3 (prohibition of inhuman and degrading 

treatment); article 8 (right to respect for private and family life); article 12 (right 

to found a family); article 13 (right to an effective remedy) and article 14 

(prohibition of discrimination).  

The Court found a violation of article 3. By its finding of a violation of article 8, the 

Court did not find it necessary to consider separately the alleged violation of 

article 12. Regarding the complaint of discrimination in the enjoyment of their 

rights in articles 3, 8 and 12 of the Convention,  the Court thought it appropriate to 

entertain the discrimination complaint in conjunction with article 8, as the 

 
104 IG. and Others v. Slovakia (2013) para 14. 
105 IG. and Others v. Slovakia (2013) para 18-19. 
106 IG. and Others v. Slovakia (2013) para 25-26. 
107 IG. and others v. Slovakia (2013) para 32, 75. 
108 NB. v. Slovakia (2012) para 19 and 24, IG. and Others v. Slovakia (2013) para 30. 
109 NB. v. Slovakia (2012) para 19; IG. and Others v. Slovakia (2013) para 31. 
110 NB. v. Slovakia (2012) para 18 and 27 and 28, IG. and Others v. Slovakia (2013) para 21. 
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interference in issue affected one of their important bodily capacities and entailed 

numerous adverse consequences for, in particular, their private and family life.111 

The Court found it unnecessary to separately determine whether the facts of the 

case also gave rise to a breach of article 14 of the Convention. In each case, the 

Court noted that the practice of sterilisation of women without their prior 

informed consent affected vulnerable individuals from various ethnic groups and 

based on the available documents it cannot be established that the doctors 

involved acted in bad faith or that the sterilisation was a part of an organised 

policy or that the conduct of the hospital staff was racially motivated.112 The Court 

awarded damages and costs to the applicants. 

It is disappointing that the Court in all three cases refused to consider the 

discriminatory character of forced sterilisation of Roma women despite 

overwhelming evidence to that effect. Given the widely available reports relied 

upon by the applicants demonstrating discrimination against Roma women and 

showing a trend of them being targeted for forced sterilisation and even the Courts 

own acknowledgment, it is shocking that it refused to examine the claim of 

discrimination in all three cases. The history of sterilisation policies targeted at 

Romani women, and the ongoing negative attitudes towards Roma, combined with 

several cases being presented to the Court, demonstrate a pattern of 

discrimination.113 Another issue pointing to discrimination is in V.C.’s case where 

her ethnicity was specifically recorded on her medical details and she had 

subsequently experienced segregated services, was misinformed and coerced into 

signing a consent form while in labour. These facts not only warranted an 

examination of the claim of discrimination but a holistic approach to unpacking the 

structural roots of it.  In each of the three cases, the Court noted that the evidence 

was insufficient to convince the Court that the sterilisation was part of an 

organised policy or that the hospital staff’s conduct was intentionally racially 

motivated. By this, the Court rather than shift the burden to the state to disprove 

discrimination, reduced the forced sterilisation of the applicant to a mere hospital 

 
111 NB v. Slovakia (2012) para 120, IG and Others v. Slovakia (2013) para 164. 
112 NB v. Slovakia, (2012) para 121-123, See VC v. Slovakia (2011) para96-97, and 177-178, IG v. 
Slovakia para (2013)165-167. 
113 Hoyle L ‘V.C. v Slovakia: A Reproductive Rights Victory Misses the Mark’ (2014) 36 Boston 
College International and Comparative Law Review 30. 
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error.114 The Court’s reference to vulnerability of certain ethnic groups to forced 

sterilisation was pointless then if it had no intention of addressing it substantively 

by looking into the structural factors that result in their marginalisation. 

The Court missed the essence of the case as noted by Judge Mijovic in VC. v. 

Slovakia and this s true for NB v. Slovakia and IG. And Others v. Slovakia. Judge 

Mijovic in his dissenting opinion noted that the complaint of discrimination was 

the very essence of this case and should have been considered on its merits with a 

finding of a violation of article 14. The Judge reasoned that even after the State 

sterilisation policy, the opinions about and attitudes towards the Roma population 

had remained largely negative and reports are available of their sterilisations in 

some State hospitals without consent. Judge Mijovic was also of the view that given 

that there are similar cases pending before the Court reinforces his conviction that 

‘the sterilisations performed on Roma women were not accidental, but relics of a 

long-standing negative attitude towards the Roma minority in Slovakia. In his 

opinion, in the absence of medically relevant reasons for sterilisation, the applicant 

was marked out and observed as a patient who had to be sterilised just because of 

her origin.    

This was an opportunity for the Court to apply a substantive notion of equality to 

the analysis of discrimination against Roma women in line with an intersectional 

approach.   By the Courts decision focusing on the hospital’s improper procedure, 

it obscured the reality of systematic sterilisation of Roma women. It obscured the 

disadvantage structurally created for Roma women as opposed to white women 

and Roma women. It ignored the unique experience of discrimination in this 

context that cannot be addressed solely as race based or gender based. According 

to Curran, the decisions in all three cases ‘individualised the applicant’s cases and 

dislocated their experiences from the structures of oppression that resulted in 

them, as Romani women, experiencing forced sterilisation.’115 These cases were an 

opportunity to build on the progressive approach adopted by the Court in D.H. and 

Others v. The Czech Republic116 where a pattern of discrimination was examined. 

 
114 Hoyle L (2014) 17. 
115 Curran S (2016) 154. 
116 D.H. and Others v. The Czech Republic Application no. 57325/00, ECtHR (2007). 
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The European Court has not declined to determine every single complaint of 

discrimination, rather it has in some decisions demonstrated the capacity to 

address multiple identities and structural discrimination. The Court has at some 

points moved closer to an intersectional analysis unlike in the Slovak cases. In D.H. 

and Others v. The Czech Republic, the applicants alleged a violation of article 14 in 

conjunction with article 2 of Protocol No. 1 (the right to education) as a result of 

the discriminatory placement of Roma children in special schools meant for 

children with mental or social handicap without any objective and reasonable 

justification.117  The Court noting the Roma as a disadvantaged and vulnerable 

minority who require special protection,118 found a violation as the State in its 

schooling arrangements for Roma children, failed to take into account their special 

needs as members of a disadvantaged class, resulting in further disadvantage 

compared to other children.119 After a judgment as this, it is rather surprising that 

the Court would on three similar occasions decline to examine a claim of 

discrimination by women of the same Roma group that the Court has repeatedly 

acknowledged their vulnerability. 

B.S. v. Spain120 demonstrates an intersectional approach to article 14 that links the 

experience of discrimination to structures causing it. In this case, the applicant, a 

migrant woman of Nigerian origin working legally as a sex worker in Spain 

claimed that she had been assaulted and racially abused by police officers. She 

alleged discrimination based on her race, gender and being a sex worker. While 

not expressly referring to intersectionality, the Court found a violation of article 14 

of the Convention noting that ‘domestic Courts failed to take account of the 

applicant’s particular vulnerability inherent in her position as an African woman 

working as a prostitute.’121  The consideration of the various categories 

demonstrates a more holistic picture of the applicant’s experience, illustrating that 

numerous factors beyond gender, race and class intersect in people’s lives to 

engender marginalisation. These cases demonstrate that it is possible for the Court 

 
117 D.H. and Others v. The Czech Republic (2007) para 15, 124. 
118 D.H. and Others v. The Czech Republic (2007) para 182. 
119 D.H. and Others v. The Czech Republic (2007) para 207-208. 
120 B.S. v. Spain, Application No. 47158/08, ECtHR (2012). 
121B.S. v. Spain, (2012) para 71. 
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to move towards a more robust incorporation of intersectionality.122 Hence the 

specific calls for an intersectional approach by the Court in cases involving the 

sterilisation of Roma women,123 and other groups such as Muslim women.124 While 

the case of BS. v. Spain was a considerable improvement from its reasoning in the 

Slovak cases, the jurisprudence demonstrates that the Court has not embraced 

intersectionality fully or consistently.125 The Court could build on its progressive 

judgments and substantive understandings of equality in B.S. v. Spain and D.H. and 

Others maybe by starting with dropping its selective consideration of complaints 

of discrimination.   

3.3.3 The Inter-American Court of Human Rights 

Although no explicit mention of intersectionality exists in the American 

Convention or the Belem do Para Convention,126  article 9 of the latter addresses 

the special vulnerability of some women to violence by reason of their race or 

ethnicity, socio-economic background, age, disability, pregnancy, or their status as 

migrants, refugees or displaced persons or affected by armed conflict or deprived 

of freedom.  These articulations on intersectionality recognises that discrimination 

and violence are not experienced by women in the same way or measure and has 

been used to guide the analysis of violation of women’s rights.  

 
122 Yoshida K ‘Towards Intersectionality in the European Court of Human Rights: The Case of B.S. v 
Spain’ (2013) 21 Feminist Legal Studies 204. 
123 Rubio-Marín R and Möschel M ‘Anti-Discrimination Exceptionalism: Racist Violence before the 
ECtHR and the Holocaust Prism’ (2016) 26(4) The European Journal of International Law 881. 
124 Castillo-Ortiz P, Ali A and Samanta N ‘Gender, intersectionality, and religious manifestation 
before the European Court of Human Rights, (2019) 18(1) Journal of Human Rights 76; Vakulenko A 
‘Islamic headscarves and the European Convention on Human Rights: An intersectional 
perspective’ (2007) 16(2) Social and Legal Studies, 183; Radacic I ‘Gender Equality Jurisprudence of 
the European Court of Human Rights’ (2008) 19(4) The European Journal of International Law 841. 
125 This is demonstrated in the Court’s decision in Garib v. The Netherlands Application No. 
43494/09, ECtHR (2017). The discriminatory treatment in this case was the consequence of the 
Dutch Inner-City Problems Act of 2006 which allowed municipalities to adopt measures aimed at 
improving conditions of neighbourhoods affected by economic decline, antisocial behaviour, and 
the influx of illegal immigrants. In line with this, because she did not meet the income requirement, 
the applicant was denied residence in a neighbourhood because the Rotterdam municipality 
favoured residents with gainful economic activity and conditioned settlement of new residents on 
obtaining prior permission. The Court declined to address the applicants claim of a violation of 
Article 14 despite the clear evidence of discrimination based on social class. In this regard, the 
Court missed the opportunity to address discrimination against people based on poverty or social 
status and how that intersects with race, gender or other social identities and circumstances. This 
was particularly important in this case as the applicant was a single mother living on social welfare. 
126 Organization of American States, Inter-American Convention on the Prevention, Punishment and 
Eradication of Violence against Women (‘Convention of Belem do Para’) (1994). 
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The Inter-American Commission has considered the inextricable link between the 

factors that expose women to discrimination along with their sex, requiring States 

to adopt special measures of protection.127 In this regard, the Commission has 

highlighted the need for special protection of girls, indigenous women, migrant 

women, women human rights defenders among others.128 The importance of 

adopting an intersectional approach in designing and evaluating public policies 

aimed at preventing violence and discrimination against women has been 

highlighted by the Commission in suggesting the  disaggregation of statistical 

information by States based on  sex, race, ethnicity, social status, disability, age and 

other factors that make it possible to address violence and discrimination against 

women from an intersectional perspective. 129  That is taking into consideration to 

the specific human rights violations that women may experience as a result of the 

intersection of several factors in addition to their sex.130 Similarly, the Commission 

adopts an intersectional perspective in relation to violence against lesbian, gay, 

bisexual, transgender and intersex (LGBTI) persons.131  

The Commission in its jurisprudence largely on indigenous women has highlighted 

multiple and intersectional forms of discrimination. In the case of Ana, Beatriz and 

Celia González Pérez, v. Mexico, 132 the petitioners alleged a violation of their rights 

under the American Convention and the Inter-American Convention to Prevent 

and Punish Torture, concluding that the State had breached its duty to ensure the 

rights, under article 1(1) because of their illegal detention, torture and rape by 

soldiers. They could also not get a remedy as the matter was sent to the military 

court that had no jurisdiction to hear the case. The Commission noted that the 

harm that the petitioners suffered was exacerbated by the State’s failure to 

consider their status as indigenous women and their language in the judicial 

 
127 Inter-American Commission of Human Rights, Legal Standards related to Gender Equality and 
Women’s Rights in the Inter-American Human Rights System: Development and Application’ updates 
from 2011-2014 (2015) OEA/Ser.L/V/II 143 para 28. 
128 Inter-American Commission of Human Rights, ‘Report on the Situation of Human Rights 
Defenders in the Americas’ OEA/SER.L/V/II.124 Doc 5 rev 1 (2006). 
129 Inter-American Commission of Human Rights, Access to information, violence against women and 
administration of justice in the Americas OAS/Ser.L/V/II.154 Doc 19 (2015) para 9. 
130 Inter-American Commission of Human Rights, Access to information (2015) para 9. 
131 Inter-American Commission of Human Rights, ‘Report on violence against LGBTI individuals in 
the Americas’ OAS/ Ser.L/V/II.rev 1 Doc 36 (2015). 
132 Ana, Beatriz and Celia González Pérez, v. Mexico IACHR, Report on the Merits No. 53/01, Case 
11,565, Ana, Beatriz, and Cecilia González Pérez (Mexico), April 2, 2001. 
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response to the acts. The Commission had a similar reasoning in Valentina Rosendo 

Cantú v. Mexico where it highlighted the multiple forms of discrimination or 

violence that an indigenous woman can suffer based on sex, ethnicity, and socio-

economic status.133 These developments suggest that intersectionality is gaining 

theoretical and practical attention within the Inter-American system, particularly 

within the Commission. The Inter-American Court has also demonstrated its 

approach to intersectionality in the case of IV. v. Bolivia. 

IV. v. Bolivia involved a Peruvian refugee who while undergoing a caesarean 

section was sterilized by a tubal ligation without her informed consent in a public 

hospital in 2000. The sterilisation was justified as being a medical necessity based 

on possible complications that could result from a future pregnancy. The applicant 

stated that she suffered anguish and frustration as a result of the procedure as she 

felt less of a woman due to her infertility and her marriage ended as a result.134 As 

such, her mental health was severely affected.135  While this was its first case in 

respect of forced sterilisation as well as informed consent to a medical procedure, 

the IACtHR delved into the root of such practices by addressing gender 

discrimination and stereotyping as some of the underlying issues giving rise to 

forced sterilisation.136     

Although the Court agreed with the decision of the European Court and CEDAW 

Committee on forced sterilisation of Roma women, what sets the decision in IV v. 

Bolivia apart is how the Court addressed the issue of discrimination in the context 

of women’s human rights violations generally and particularly their sexual and 

reproductive health and rights. The Court acknowledged that gender stereotypes 

affect women’s access to information and their capacity to make informed 

decisions regarding their sexual and reproductive health and impair the exercise 

of other rights guaranteed in the American Convention.137 Forced sterilisation 

which neglects informed decision making reflects this unequal relationship where 

 
133 Rosendo Cantú and other v. Mexico, Preliminary Objection, Merits, Reparations, and Costs, 
Judgment of August 31, 2010. Series C No. 216 
134 I.V. v. Bolivia (2016) para 115. 
135 I.V. v. Bolivia (2016) para 116. 
136 I.V. v. Bolivia (2016) para 236. 
137 I.V. v. Bolivia (2016) para 187. See also O’Connell C and Zampas C ‘The human rights impact of 
gender stereotyping in the context of reproductive health care’ (2018) 144(1) International Journal 
of Gynaecology and Obstetrics 116. 
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medical professionals adopt a paternalistic role in respect of an invasive medical 

procedure that requires consent.  

Regarding intersectionality, the Court also acknowledged the specific vulnerability 

of some women based on their characteristics. The Court took note of the finding 

of the Inter-American Commission138 that this case is an example of the multiple 

forms of discrimination that affect some groups of women, based on the 

intersection of various factors such as their sex, immigrant status, and economic 

situation. The Court also took note of the argument of I.V.’s representative that 

subjecting her to sterilisation without her consent was discriminatory based on 

her condition as a poor refugee woman from Peru. 139 The Court equally 

recognised that even though sterilisation was a contraceptive method used by 

both women and men, non-consensual sterilisation affected women 

disproportionately, not only because they were women, but also because society 

assigned the reproductive function and family planning to women.140 In deciding if 

her status as a poor refugee woman from Peru converged and intersected to create 

a particular or specific situation of discrimination, 141 the Court noted that I.V. had 

access to the Bolivian State’s public health care services, although the services 

provided disregarded the elements of accessibility and acceptability. Despite this, 

the facts of this case did not reveal that the decision to sterilise I.V. was based on 

her nationality, her refugee status, or her socio-economic background. 

Nevertheless, the Court recognised that these aspects had an impact on the 

magnitude of the harm suffered by I.V. and caused her feelings of profound 

anguish, helplessness, and frustration, 142 The Court however on intersectional 

discrimination noted that  

identifiable subgroups of women suffer from discrimination 

throughout their lives based on more than one factor combined 

with their sex, which increases their risk of suffering acts of 

 
138 The IACHR issued its merits report on August 15, 2014, finding Bolivia in violation of the 
American Convention and the Convention of Belém do Pará. See I.V. v. Bolivia, Case 
12.655, IAComHR, Merits Report No. 72/14, (2014). 
139 I.V. v. Bolivia (2016) para 242. 
140 I.V. v. Bolivia (2016) para 243. 
141 I.V. v. Bolivia (2016) para 247. 
142 I.V. v. Bolivia (2016) para 248. 
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violence and other human rights violations. On this point, the 

Court underlines that non-consensual sterilization is a 

phenomenon that, in different contexts and parts of the world 

has had a greater impact on women who form part of 

subgroups with greater vulnerability to suffer this human 

rights violation, due either to their socio-economic status, their 

race, their disabilities, or to the fact that they are living with 

HIV.143 

The Court also follows through with this understanding in its recommendations. It 

requested the State to adopt laws, public policies, programs, and directives, to 

ensure that the right of everyone to be informed and counselled in matters relating 

to their health and the right not to be subjected to invasive medical procedures 

without consent is respected. The Court also required that these measures should 

give special consideration to the peculiar needs of those who are in vulnerable 

situations due to the intersection of factors such as their sex, race, socio-economic 

background, or immigrant status.144 

Here, although the Court did not find the victims sterilisation as a product of 

intersectional discrimination, probably because no evidence of such practice was 

presented or the circumstances surrounding her sterilisation did not suggest 

discrimination beyond gender, it is commendable that the Court devoted attention 

to addressing it and including it in its recommendation. This case has far reaching 

potentials than the other cases in this regard given that it draws attention to the 

vulnerability of certain groups of women to forced sterilisation and more broadly 

to being denied the enjoyment and exercise of their reproductive rights. By its 

analysis, the Court gave a broad picture of the structural context in which the 

violation of women’s reproductive rights occurs.145  

Drawing from the comments regarding the way the case of the author in AS. v. 

Hungary was put forward, in IV. v. Bolivia, the applicant asked the Court to adopt 

 
143 I.V. v. Bolivia (2016) para 247. 
144 I.V. v. Bolivia (2016) para 337. 
145 Hevia M and Constantin A ‘Gendered power relations and informed consent: the I.V. v. Bolivia 
case’ (2018) 20(2) Health and Human Rights Journal 201-202 
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an intersectional approach to the determination of her claim and consequently, 

third party interventions were presented on multiple and intersectional 

discrimination. This move has been commended. It has been noted that the 

expertise of the applicant’s legal representative with deep knowledge of the notion 

of multiple intersecting discriminations resulted in a consistent argumentation 

about a holistic understanding of the complexity of discrimination during all stages 

of the process which eventually resulted in a recognition of such discrimination by 

the Court.146 While no general pattern exists in this regard, it has been argued that 

recognition of intersectional discrimination by the Court is generally  related to  

the high level of theoretical knowledge exhibited by the applicants legal 

representative  and the third-party interventions.147 

3.3.4 Government of the Republic of Namibia v. LM and Others  

This action was brought by LM and other women alleging that they were 

unlawfully sterilised without their consent by medical practitioners in the 

employment of the State. They alleged a breach of the duty of care which the 

medical practitioners owed to them. They also alleged that the sterilisations were 

done as part of a practice of discrimination against them based on their HIV status. 

In respect of their first claim in which they alleged lack of informed consent; the 

Court agreed with the plaintiff’s version of events as the government was unable to 

prove that the women gave informed consent to sterilisation. Regarding the 

second claim relating to discrimination based on their HIV status, the Court 

dismissed the claim on the ground that the plaintiffs had provided no convincing 

evidence that the procedures were performed because they were HIV positive. 

The Court’s pronouncement on the issue of informed consent in the context of 

sterilisation symbolised an outright condemnation of the paternalistic attitudes of 

medical professionals on issues relating to women’s reproductive choices and adds 

to the existing standards aimed at protecting patients in health care settings. The 

Court specifically noted that there is no place for medical paternalism when it 

touches on the important decision about whether or not to undergo 

 
146 La Barbera M and Lopez MC ‘Toward the Implementation of Intersectionality in the European 
Multilevel Legal Praxis: B. S. v. Spain’ (2019) 53(4) Law and Society Review 1181. 
147 La Barbera M and Lopez MC (2019) 1188. 
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sterilisation.148  The Court’s analysis of informed consent was however largely 

within the confines of the law of torts but missed the opportunity to contribute to 

human rights jurisprudence especially as it touched on the place of informed 

consent in respect of women’s reproductive health and rights.  

More importantly, the Court equally neglected the opportunity to also address the 

underlying discrimination as a reason for forced sterilisation in Namibia 

considering that all three women affected were HIV positive and the medical 

practitioners were aware of their health status.149  The failure of the Court to 

regard the sterilisation of the three HIV positive women as a form of systemic and 

further as a form of intersectional discrimination based on gender and HIV 

positive status is a key weakness in this judgment which leaves the very important 

issue in the Namibian context unaddressed. The decision proves unsatisfactory 

given that it may not do much to address root causes and systemic issues leading 

to forced sterilisation of HIV positive women in Africa.150  

In this case, the Court needed to have considered that it was not a coincidence that 

all three women were HIV positive and in the face of the stigma these women are 

ordinarily exposed to in different contexts including health care, their sterilisation 

suggests a pattern. The Court was obviously looking at the case of the applicants as 

a random case of failure of informed consent, without looking at the broader 

impact the case could have in bringing to light and putting an end to forced 

sterilisation of this group of women. The decision may not be considered entirely 

the fault of the Court given that the Court only works with evidence brought before 

it. In the absence of evidence of a policy written or unwritten of targeting HIV 

positive women for sterilisation, the hand of the Court would no doubt be tied in 

that regard. However, the court should have addressed the claim given the nature 

of this case and its potential in having far reaching effects in terms in bringing 

 
148 Government of the Republic of Namibia v. LM and Others, Case No. SA 49/2012, Namibia, 
Supreme Court (2014) para 106. 
149 Badul CJ, Strode A ‘LM and Others v. Government of the Republic of Namibia: The first sub-
Saharan African case dealing with coerced sterilisations of HIV-positive women – Quo vadis? (2013) 
AHRLJ 224-226). 
150 See Patel P ‘Forced sterilisation of women as discrimination’ (2017) 38 15 Public health Reviews 
7. 
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awareness to the importance of protecting this group of women from forced 

sterilisation and ensuring the respect of women’s reproductive rights. 

3.4 INTERSECTIONALITY IN THE AFRICAN HUMAN RIGHTS FRAMEWORK 

Women in Africa have been described as occupying a multiplicity of overlapping 

and intersecting positions, with varying relationships to privilege and 

disadvantage.151 This is because women in Africa have multiple and intersecting 

identities that often result in multi-structured levels of oppression.152  As such any 

approach to litigating the violation of women’s rights must take cognisance of the 

women’s context and peculiarities, that is their identities that interact to create 

oppression. The African Women’s Protocol responds to the vulnerabilities of 

certain groups of women in the African context by instead of itemising all the 

contexts in which discrimination can occur rather uses the catch all term ‘in all 

spheres of life,’153 covering all potential grounds of oppression without attaching 

special attention to any. The Protocol takes cognisance of several intersectional 

identities by addressing some of their specific areas of vulnerability and calling for 

their enhanced protection. They include rural women,154 widows as they bear 

certain vulnerabilities based on their sex, gender and marital status;155  elderly 

women who are especially vulnerable due to their age;156 women with 

disabilities157 and special categories termed women in distress including poor 

women,  women heads of households, and women from marginalised groups who 

have special physical, economic and social needs; pregnant women, nursing 

women; and women in detention.158  The African Commission has also through 

resolutions highlighted the vulnerability of certain groups or persons in certain 
 

151 Oyewumi O ‘Introduction: Feminism, sisterhood, and other foreign relations’ in Oyewumi O(ed) 
African women and feminism: Reflecting on the politics of sisterhood (2003) 2. 
152 Kamunyu MW ‘the gender responsiveness of the African Commission on Human and Peoples’ 
Rights’ (2018) LLD Thesis, University of Pretoria 61. 
153 Article 1(f) African Women’s Protocol. 
154 Article 14(2)(a) and article 19(d). Rural women face problems on account of their sex and 
gender coupled with their rural context surrounded by patriarchy, poverty and harmful cultural 
practices, illiteracy, lack of awareness of and means to insist upon their rights, poor working 
conditions and low wages, minimal or no access to health services, reproductive health care, 
education, credit facilities as well as employment opportunities altogether amounting to a lower 
social and economic status. Z Ahmad ‘The plight of rural women: Alternatives for action’ (1980) 
119 International Labour Review 425. 
155 Article 20 and article 21. 
156 Article 22 
157 Article 23. 
158 Article 24. 
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situations including women and children in conflict,159 women living with HIV, 

persons with albinism.160  

The jurisprudence of the African Commission as it touches on women’s rights is 

quite limited. Two cases are discussed here that are brought under article 2 which 

prohibits discrimination on various grounds including sex and 18(3) of the African 

Charter which provides for the elimination of discrimination against women. The 

cases are discussed here in a bid to get a snapshot of the Commissions approach to 

intersectionality. Egyptian Initiative for Personal Rights and Interights v Egypt161 is 

the first case the African Commission addressed the violation of women’s rights.162 

Here four complainants (journalists) alleged sexual violence amongst other 

violations against the State during a political protest against the government. 

Investigations into their complaints were shabbily done and they were threatened 

to withdraw their complaints.163 There was no prosecution in respect of their case 

and the appeals in this regard were dismissed.164  In its decision, the African 

Commission denounced acts of sexual violence against women in all its 

ramifications. While it is considered a landmark decision in the protection of 

women’s rights, it falls short in its approach to intersectional discrimination.  

In their submissions on the merits of the case, the complainants made a claim of 

intersectional discrimination based on their sex and political views. While the 

Commission acknowledged this submission,165 it however did not pursue 

intersectionality but found a violation of article 2, and article 18(3) on the basis 

that the sexual violence was gender-specific with no similar treatment meted out 

to men in the same situation. By this approach, the Commission ignored the other 

factors that made the women more vulnerable over other women and this 

 
159 ACHPR 283 Resolution on the situation of women and children in Armed Conflict, ACHPR/ 
Res.283(LIV) 2013. 
160 ACHPR 263 Resolution on the prevention of attacks and discrimination against persons with 
albinism, ACHPR/Res. 263(LIV) 20123. 
161Egyptian Initiative for Personal Rights & Interights v Egypt, Communication 323/06, ACHPR 
(2011). 
162 Killander M and Nkrumah B ‘Human rights developments in the African Union during 2012 and 
2013’ (2014) 14 African Human Rights Law Journal 281. 
163 Egyptian Initiative for Personal Rights & Interights v. Egypt (2011) para 10-20. 
164 Egyptian Initiative for Personal Rights & Interights v. Egypt (2011) para 21-22. 
165 Egyptian Initiative for Personal Rights & Interights v. Egypt (2011) para 77. 
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obscured systemic discrimination against women.166 Understanding how 

intersecting identities creates unique forms of oppression requires looking beyond 

sameness or difference in treatment to men but also looking at factors that makes 

certain subgroups of women vulnerable. In this case, the persistence of sexual 

violence against women in Egypt167 was crucial towards understanding the 

vulnerable situation of the complainants and tailoring remedies to respond 

appropriately. 

In Equality Now and Ethiopian Women Lawyers Association v. Federal Republic of 

Ethiopia,168 the complaint was brought on behalf of the victim, Woineshet Zebene 

Negash, aged 13 at the time, who was abducted, repeatedly raped, and forcibly 

married by Aberew Jemma Negussie with the help of other accomplices.  As such 

the applicants alleged a violation of article 2 and 18(3) amongst others. The 

Commission did not find a violation of these articles like in the earlier case as it 

also determined if the violation was gender specific. The violations in the present 

case, rape, abduction and forced marriage were particularly female-specific as they 

affect girls alone.169  The comparison of the Commission has the effect of obscuring 

systemic discrimination against women by not only ignoring difference in 

experience among women but also in some cases leading to a finding of no 

violation in as in this case involving female-specific circumstances. Even in the 

earlier case where there was a finding of violation, it ignored the intersectionality 

inherent in it. In addition to finding no violation of the right, the Commission as 

such ignored the fact that the victim’s vulnerability to these forms of rape and 

forced marriage were escalated by her gender and age. Only girls are victims of 

child marriages. The Commissions conclusion in this regard is untenable against 

the backdrop of the African Women’s Protocol which articulates the victim’s 

specific vulnerabilities particularly harmful practices and child marriages as well 

as article 3 and 21 of the African Charter on the Rights and Welfare of the Child 

 
166 Mahoney KE ‘Canadian approaches to equality rights and gender equity in the courts’ in Cook RJ 
(ed) Human rights of women: National and international perspectives (1994) 442. 
167 Tadros M Politically motivated sexual assault and the law in violent transitions: A case study from 
Egypt (2013) Institute of Development Studies, Evidence Report No. 8, Sexuality, Poverty and Law 
8. 
168 Equality Now and Ethiopian Women Lawyers Association v. Federal Republic of Ethiopia 
Communication 341/2007 African Commission (2016). 
169 Kamunyu MW (2018) 127. 

http://etd.uwc.ac.za/ 
 



109 
 

that protects children from discrimination based on sex and from harmful cultural 

practices including child marriage.  

While the individual communications of the African Commission have not been 

promising in terms of intersectionality, a lot remains to be seen regarding how the 

Commission would address a case of forced sterilisation in Africa. There is 

however promise in this regard considering the stance of the Commission towards 

the forced sterilisation of women living with HIV. In its resolution on involuntary 

sterilisation, the Commission acknowledged the marginalisation of women living 

with HIV in the enjoyment of their reproductive rights as an offshoot of HIV-

related discrimination, stigma, prejudices which have also resulted in sterilisation 

without consent.170 This resolution is an affirmation of the systemic discrimination 

of HIV positive women through forced sterilisation in various parts of Africa. On 

intersectionality, the Special Rapporteur on the Rights of Women in Africa on the 

2019 Women’s day celebration underscored the need to take an intersectional and 

human rights -based approach to address the challenges of gender inequality and 

women’s empowerment.171 

3.5 INTERSECTIONALITY THEORY AND THE CONTINUING VIOLATIONS 

DOCTRINE 

Intersectionality recognises the importance of a holistic approach in the 

determination of the right to be free from discrimination.172 It is particularly well 

suited to capture the complex nature of discrimination, to understand its trend or 

patterns against specific vulnerable groups, all of which are invisible in a single-

axis analysis.173 Human rights law fails women in redressing violations where 

decisions are deprived of a necessary contextual understanding of how 

discrimination is experienced by the affected women.  It has been shown from the 

initial conceptions of the theory and in its travelogue that intersectionality 

facilitates a contextual or background understanding of a phenomenon. Dale sees 

 
170 260 Resolution on involuntary sterilisation and the protection of human rights in access to HIV 
services ACHPR/RES: 260(LIV) 2013. 
171 Statement by the Special Rapporteur on the Rights of Women in Africa, Honourable 
Commissioner Lucy Asuagbor on the occasion of the International Women’s Day, March 8 2019, 
available at https://www.achpr.org/pressrelease/detail?id=1 accessed 28/082020. 
172 Yoshida K (2013) 196. 
173Castillo-Ortiz P, Ali A and Samanta N (2019) 86. 
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the context of intersectionality as ‘an approach to contextualised law making’ 

which encompasses addressing the background conditions of discrimination with 

an eye to prevention, rather than through technical interpretations of breaches 

only.174  Intersectionality encourages a deeper contextual approach to cases of 

discrimination which lends itself to getting the real picture of its systemic 

manifestation. 

In the context of discrimination against women, it helps to unravel how several 

factors combine to disadvantage certain women compared to men and other 

women. This is against the backdrop that discrimination is not experienced by 

women in the same way which is at the heart of intersectionality. As such, 

addressing discrimination against women, must seek out all overlapping or 

intersecting structures of power that predispose certain groups of women to 

unique types of discrimination not experienced by others.  The CEDAW Committee 

has in its jurisprudence demonstrated an understanding of the systemic 

operations of inequality and discrimination rather than as singular encroachments 

on the right to non-discrimination. This strikes at the heart of intersectionality 

which contextualises discrimination or delves into the background conditions that 

give rise to discrimination against certain groups of persons because of socially 

created hierarchies engendering marginalisation of those who fall in the lower 

cadre. 

As noted in the introduction, any approach to discrimination in human rights law 

that fails to undertake an intersectional understanding of the discrimination 

experienced by the victims, could leave such women without a remedy, and fail to 

address at a broader level, the underlying or root causes of such discrimination as 

experienced by the group to which they belong. This understanding is important 

as will be shown going forward in all situations in which considering how 

discrimination is perpetuated or how it impacts on a woman’s enjoyment of her 

rights is relevant. It is on this basis that this thesis seeks to demonstrate the 

importance of intersectionality in determining if the rights violated in the context 

of forced sterilisation are continuing for the purpose of admissibility. While one 

may suggest that intersectional analysis should conveniently be undertaken in the 

 
174 Dale A (2016)234. 
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merits stage, this thesis also locates it importance in the determination of 

admissibility in the context of forced sterilisation. This is in relation to the 

determination of the temporal jurisdiction of the human rights organ based on the 

rule against retroactivity. The theory of intersectionality is shown to be important 

where the violation occurred before the crucial date and it becomes important to 

determine if the violations that occurred at the time of interference are of a 

character in that context, that continue beyond the date when the state accepted 

the obligation or became subject to the jurisdiction of the human rights organ to 

entertain individual communications. The theory is here extended to the 

application of the continuing violations doctrine in the context of forced 

sterilisation, which given its peculiar nature, requires a contextual understanding 

not only of the vulnerability of certain groups of women to forced sterilisation, but 

also how that context shapes their experience of the impact of the sterilisation in 

terms of the enjoyment of their rights. 

While the thesis going forward critiques the application of the continuing 

violations doctrine in a bid to emphasise the importance of keeping the doctrine 

within defined limits so as not to undermine the rule against retroactivity, it aims 

to show among others   that achieving this in the context of forced sterilisation 

requires an understanding of specific circumstances (intersecting discrimination) 

of women affected by forced sterilisation. This aids the understanding of the 

impact of such sterilisation on the enjoyment of certain rights and whether they 

constitute continuing violations.  The basis of this study on the continuing 

violations doctrine in the context of forced sterilisation arises from the 

admissibility decision of the CEDAW Committee in AS. v. Hungary in which the 

interpretation of the doctrine by the Committee fell short in setting the relevant 

criteria for its analysis or admissibility decision, which renders is a difficult or 

unclear precedent to follow. 

3.5.1 Admissibility decision in AS v. Hungary 

In the case of AS v. Hungary, the events giving rise to the violations A.S. alleged 

occurred before Hungary became subject to the jurisdiction of the CEDAW 

Committee to hear individual communication from persons from the State.  
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Regarding admissibility ratione temporis, the author noted that although the 

events giving rise to the communication occurred on 2 January 2001, the State 

party was already bound by the Convention’s provisions from 3 September 1981. 

Most importantly, the effects of the alleged violations were ongoing, Particularly, 

because of having been sterilised without giving full and informed consent, she 

could no longer give birth. Given these considerations, the author submitted that 

the communication was admissible in accordance with article 4, paragraph 2 (e) of 

the Optional Protocol.175 The State party, however, argued that the communication 

was inadmissible ratione temporis on the basis that the author has not sustained a 

permanent disability because a sterilisation procedure can be reversed through 

another surgery. As such, the sterilisation procedure had not caused permanent 

infertility of the author, hence no continuous violation of her rights.176 Reacting to 

this, the author highlighted the permanent nature of sterilisation surgery from a 

medical perspective and the near impossibility of reversal surgery.177 

The CEDAW Committee in ruling on admissibility noted that the source of the 

communication arose before the crucial date.  Regarding the alleged violations of 

the author’s rights under the Convention, the Committee considered the nature of 

the sterilisation surgery. Regarding admissibility, the Committee had this to say 

It has been put forward convincingly that sterilization should 

be viewed as permanent, in particular: sterilization is 

intended to be irreversible; the success rate of surgery to 

reverse sterilization is low and depends on many factors, such 

as how the sterilization was carried out, how much damage 

was done to the fallopian tubes or other reproductive organs 

and the skills of the surgeon; there are risks associated with 

reversal surgery; and an increased likelihood of ectopic 

pregnancy following such surgery. The Committee thus 

considers the facts that are the subject of the communication 

 
175 A.S. v. Hungary (2006) para 3.8. 
176 A.S. v. Hungary (2006) para 4.2 and 6.2. 
177 A.S. v. Hungary (2006) para 7.1-7.8. 
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to be of a continuous nature and that admissibility ratione 

temporis is thereby justified.178 

Based on this, the Committee held that forced sterilisation is of a continuous 

nature and that admissibility ratione temporis is justified. The correctness or 

otherwise of this decision and the extent to which the doctrine of continuing 

violations can be called in aid to offset temporal restrictions in the context of 

forced sterilisation is the focus of this thesis going forward.  

The doctrine of continuing violations as would be shown in the next chapter 

enables claims of alleged violations that would otherwise be inadmissible due to 

time limitations can be examined on the merits where some or all the violations 

are found to be continuing beyond the crucial date. That is, a continuing violation 

that would give a human rights organ competence to consider an otherwise 

inadmissible claim must be traceable to a treaty right at the material time.  As 

such, cases that would otherwise be inadmissible due to temporal restrictions 

have been found admissible upon a finding that the acts occurring prior to the 

crucial date continued or had effects which constitute a violation of protected 

treaty rights.179  This demonstrates an emphasis on protecting treaty rights of 

individuals and avoiding denial of access to justice. For example,  maintenance in 

effect of a legislation or decision by the State party which continues to infringe on 

the right of the applicant beyond the crucial date has been held to be a continuing 

violation.180 Other cases such as continued detention;181 prison sentence as a 

result of an unfair trial;182 seizure of property;183 failure of the State to conduct an 

investigation into human rights violations,184 have been held to constitute 

 
178 A.S. v. Hungary (2006) para 10.4. 
179 Buffo Carballal v. Uruguay, Communication No. 33/1978, U.N. Doc. CCPR/C/12/D/33/1978, HRC 
(1981) para 13; Sandra Lovelace v. Canada Communication No.  24/1977, U.N. Doc. 
CCPR/C/13/D/24/1977, HRC (1981) para 7.3.   
180 Sandra Lovelace v. Canada (1981) para 7.3; De Becker v Belgium Application No. 214/56, ECtHR 
(1962); X v. Switzerland Application No. 7031/75, EComHR, (1976); Lawyers for Human Rights v 
Swaziland (2005) AHRLR 66.; A.M.B. v. Ecuador Communication No. 3/2014, CESCR Committee 
(2016). 
181 Pagnoulle v. Cameroon (2000) AHRLR 57 (ACHPR 1997). 
182 Malawi African Association v. Mauritania (2000) AHRLR 149 (ACHPR (2000) para 91. 
183  Loizidou v Turkey, Admissibility, App No 15318/89, Case No 40/1993/435/514, A/310, ECtHR 
(1995). 
184 Amnesty International v. Sudan ACHPR 2009 (2000) AHRLR 297 para 6, 40; Zitha v. Mozambique 
(2011) AHRLR 138 (ACHPR 2011) para 94. 
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continuing violations where they continue to affect the enjoyment of the authors 

rights beyond the crucial date.  

The decision in AS. v. Hungary is difficult to place within this understanding given 

the emphasis of the Committee in its decision on the facts that are the subject of the 

communication - the sterilisation procedure, being continuous. The difficulty here 

is the failure of the Committee to consider these facts in relation to the alleged 

violations. It is not intended to engage in all the criticisms in this chapter. 

However, the thesis going forward seeks to establish the following in respect of the 

application of the continuing violations doctrine. Firstly, it aims to show that for 

application of the doctrine of continuing violations of human rights to achieve its 

intended purpose, it must be centred on the violations alleged and the context in 

which the violation occurred. Secondly, it aims to demonstrate the downsides of an 

emphasis on the facts giving rise to the violation over the rights alleged in a 

continuing violations analysis. Thirdly, it shows that such facts-based analysis fails 

to regard as inadmissible some violations that have ceased particularly in cases 

such as forced sterilisation that involve acts committed at a moment leaving 

lasting impacts or continuing effects. This has the effect of extending the reach of 

the doctrine to make admissible, violations that are not continuing, thereby 

undermining the rule against retroactivity. Fourth, it aims to show that the 

application of the doctrine overtime by human rights organs have not given a clear 

guide or reliable test that can be adopted for defining whether the rights violated 

in the context of forced sterilisation are continuing. Overall, it aims to provide a 

reliable approach for determination of continuing violations in the context of 

forced sterilisation. Forced sterilisation is given special attention because it 

involves the violation of several rights, and it is a complex situation given the 

intersectional nature of discrimination giving rise to it. The thesis aims to show 

that defining continuing violations in this regard would require understanding the 

context that shapes the experience of these women in terms of not only making 

them victims or targets of sterilisation but also how this shapes the impact on the 

enjoyment of their rights afterwards. Only an intersectional analysis provides this 

understanding. 
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3.6 CONCLUSION 

This chapter has demonstrated the role and relevance of intersectionality in 

human rights law. This chapter demonstrated that when forced sterilisation is 

examined separately from the influence of structures of power and oppression in 

shaping the experiences of discrimination across intersecting  identities, such an 

analysis is not only incomplete and inadequate, it equally fails to bring human 

rights law closer to the lived experiences of the women whose rights are violated.  

The failures by the European Court and the Namibian Supreme Court to even 

examine discrimination is disappointing. By focusing on the events giving rise to 

the sterilisation including the failure of informed consent and how they affected 

the victim rather than the systematic sterilisation of the women, the decisions 

obscured the pattern of discrimination and systemic targeting of Roma women 

and women living with HIV, respectively. Likewise, the CEDAW Committee’s 

decision by focusing on the failure of informed consent and taking up only gender-

discrimination demonstrated a one dimensional and inadequate approach to 

intersectionality. These approaches had the effect of obscuring the States’ 

culpability in this regard and paves the way for future abuses.       

While the approach to intersectionality broadly by human rights organs 

demonstrates steps in the right direction, however the approach in caselaw to 

intersectionality in the context of forced sterilisation leaves a lot to be desired. 

While some positive signs for the incorporation of an intersectional approach in 

human rights law is evident across all human rights organs, its true representation 

in the context of forced sterilisation remains to be seen. As seen in the case of IV. v. 

Bolivia, intersectional approaches in the courts have the capacity to articulate 

different types of remedies that more effectively bring justice to people and 

communities facing systemic discrimination.   While addressing endemic and 

entrenched discrimination against women leading to forced sterilisation will not 

be achieved solely through legal approaches, it is part of a wider move and efforts 

toward achieving respect for women’s reproductive autonomy. This role cannot be 

achieved through an analysis that obscures the systemic and structural context of 

discrimination of certain women based on an intersection of their identities, hence 

the importance of intersectionality.  
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In the last section of the chapter, the admissibility decision in AS v. Hungary was 

analysed showing how the doctrine of continuing violations was interpreted by the 

CEDAW Committee to determine its jurisdiction to consider the merits of the 

communication. This serves as a foundation for the thesis going forward 

demonstrating weaknesses with the interpretation of continuing violations in 

several cases of human rights violations and particularly the context of forced 

sterilisation. The inherent weakness in the decision is that it leaves unsettled the 

test for determining a continuing violation in the context of forced sterilisation. 

Towards achieving the objective stated in the preceding section, the next chapter 

provides a broad analysis of the continuing violations doctrine.   
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CHAPTER FOUR 

THE DOCTRINE OF CONTINUING VIOLATION OF HUMAN RIGHTS 

4.1 INTRODUCTION 

Before the entry into force of several human rights treaties for different States, 

there have been documented cases of human rights abuses brought about as a 

result of war,1 State policies that impact negatively on the rights of people or the 

arbitrary use of power by dictatorial regimes.2 Some human rights treaties were 

even enacted as a measure to deal with widespread abuses suffered by people.3 

These human rights abuses, whether recent or dating long in history leave behind 

unpleasant consequences for the victims or their families. For such victims, their 

desire and need for justice cannot be overemphasised. Access to justice for such 

cases could be affected by time limitations considering that some of these events 

occurred at a time when the State parties involved had not ratified some of the 

relevant human rights treaties or become subject to the jurisdiction of the human 

rights monitoring organ to receive and consider individual communications. The 

reason is that such claims depend to a large extent on the norms in force at the 

time the acts occurred.4 While some alleged violations took place at a time when no 

legal protection against such abuse existed in the State, others were sanctioned by 

 
1 An example is the atrocities of the Nazi regime in Germany during the Second World War. In Japan 
during ‘comfort women’ were recruited forcefully from Japan’s colonial and occupied territories, 
solely to provide sexual services on demand to Japanese military men. See Chinkin C and Rangelov I 
‘Bottom-up approach to redressing past violations of human rights’ in Kostovicova D et al (eds.) 
Bottom-Up Politics (2011) 113. 
2 During the years when most of the Latin American countries were under military rule, killing, 
disappearances were a common way of dealing with civilians in opposition to the activities of the 
military government. See Jorge CS ‘Dealing with past human rights violations: the Chilean case after 
dictatorship’ (1991-92) 67 Notre Dame Law Review 1455; Nino CS ‘The duty to punish past abuses 
of human rights put into context: the case of Argentina’ (1991) 100(8) The Yale Law Journal 2619. 
3 The Convention on the Elimination of All Forms of Discrimination Against Women is an example. 
In its preamble, it highlights the discrimination against women in different spheres of life despite 
existing international instruments providing for the right to non-discrimination. The treaty was 
adopted as a measure necessary for the ‘elimination of such discrimination in all its forms and 
manifestations…’ Similarly, the African Women’s Protocol was borne out of the concern that 
‘despite the ratification of the African Charter on Human and Peoples' Rights and other 
international human rights instruments by most of the States Parties, and their solemn 
commitment to eliminate all forms of discrimination and harmful practices against women, women 
in Africa continue to be victims of discrimination and harmful practices. See Preamble to the 
African Women’s Protocol. 
4 Shelton D Remedies in international human rights law 2ed (2005) 462. 
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the laws in force at the relevant time.5 Given this fact, it becomes important to 

consider if the possibility to access justice exists despite strict temporal 

restrictions. 

The advancement of human rights has seen the entrenchment of its norms in 

international instruments as well as the development of strategies and 

organisational machinery for holding States accountable for human rights abuses.6 

Another leap in the progress of human rights is the establishment of human rights 

treaty monitoring bodies with the jurisdiction to entertain communications from 

aggrieved individuals. As part of international law, States only become bound to 

respect human rights when they accept the obligations through ratification of the 

relevant treaty. Similarly, considering the near-monopoly States wield in respect of 

the capacity of individuals to bring claims before international dispute settlement 

mechanisms, their actions are subject to review by human rights treaty monitoring 

bodies when they accept to be subject to the jurisdiction of these organs to hear 

communications from individuals.  The jurisdiction of such human rights organs is 

limited to alleged violations, the facts of which occurred after the date of a State’s 

ratification of a treaty or becoming subject to the jurisdiction of the human rights 

organ (the crucial date).  Cases where the facts occurred earlier stand the risk of 

being declared inadmissible for lack of jurisdiction. 

The rules limiting the temporal jurisdiction of a human rights organ7 are aimed at 

ensuring that a State is not held liable for a violation of a right, the facts of which 

occurred prior to the State’s acceptance of the obligation or the jurisdiction of the 

human rights organ. According to the International Law Commission (ILC), the 

international obligation of a State is breached when an act of that State, regardless 

of its origin or character, does not conform to what is required of it by that 

 
5 Shelton D (2005) 462. 
6 Stohl M et al ‘State violation of human rights: issues and problems of measurement’ (1986) 8 
Human Rights Quarterly 592-593.  
7 These rules can be found in Optional Protocols to the human rights treaties as well as 
Declarations made by State Parties limiting the temporal reach of the jurisdiction of the human 
rights organ. See for example the Optional Protocol to the Convention on the Elimination of All 
Forms of Discrimination against Women and Declarations made by state parties upon ratification 
of the Optional Protocol to the International Covenant on Civil and Political Rights. 
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obligation.8 This provision presupposes the existence of an international 

obligation prior to the act alleged to have been in breach of it.9 The ILC further 

confirms this by noting that the act of a State does not constitute a breach of an 

international obligation unless it is already bound by that obligation at the time 

the act occurs.10 This is in line with the rule against retroactivity of treaties which 

prohibits the retroactive application of laws to facts occurring before its existence 

for a State party.  The human rights monitoring organs that are empowered to 

entertain individual communications have overtime received complaints 

regarding violations that took place before the treaty or Optional Protocol entered 

into force for the State party. Given that these cases risk being declared 

inadmissible by the human rights organ due to its lack of jurisdiction ratione 

temporis over the alleged violation, a possible exception to the rule against 

retroactivity gleaned from the provision of Article 28 of the Vienna Convention on 

the Law of Treaties as well as time limitation clauses in various Optional Protocols 

to human rights treaties has been explored. Particularly important in this study is 

the doctrine of continuing violation of human rights. 

Determining the existence of a continuing violation involves inquiring whether an 

alleged breach ended before or subsisted into the time when the State became 

bound by the treaty obligation or subject to the jurisdiction of the human rights 

organ. The distinction is not merely theoretical but has consequences for the 

jurisdiction to examine the merits of the case, State responsibility as well as the 

determination of reparation.11 It has been used to ensure that time does not stand 

in the way of justice in deserving cases where redress is still possible. Most 

 
8 International Law Commission, Draft Articles on Responsibility of States for Internationally 
Wrongful Acts with Commentaries (2001), adopted by the International Law Commission at its 
fifty-third session in 2001 and submitted to the General Assembly (A/56/10) Extracted from the 
Report of the International Law Commission on the work of its Fifty-third session, Article 12. 
9 Tagle GS ‘The objective international responsibility of states in the Inter-American human rights 
system’ (2015) 7(2) Mexican Law Review 115. 
10 International Law Commission Draft Articles (2001), Article 13. 
11 International Law Commission Draft Articles (2001) para 6, 60. The implication of the continuing 
violations doctrine on the responsibility of States for internationally wrongful acts was highlighted 
by the ICJ in the case concerning the United States Diplomatic and Consular Staff in Tehran, Judgment 
of the  I.C.J.24 May 1980 para 90-92, where the Court found that Iran had incurred responsibility 
towards the United States as a result of ‘committing successive and continuing breaches’ of its 
obligations under the Vienna Conventions of 1961 and 1963, the 1955 Treaty of Amity, Economic 
Relations, and Consular Rights between the United States and Iran as well as the applicable rules of 
general international law. 
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international human rights instruments that include temporal limitations on 

jurisdiction do not address the possibility of a continuing violation. As such human 

rights organs have had to engage in the determination on a case-by-case basis 

whether an alleged breach is continuing to be able to examine a communication on 

the merits. 

The next section of this chapter demonstrates that the right of access to justice 

justifies the adoption of the continuing violations doctrine by human rights organs. 

The discussion of continuing violations and the admissibility of claims before 

human rights organs touches on the broad topic of access to justice. Given its 

inclusion in human rights treaties as well as its importance for the realisation of 

other rights, it is also used to inform the need to ensure that as much as possible, 

hindrances in accessing justice including temporal limitations are limited or 

interpreted in a way that ensures that substantial justice is achieved. The third 

section discusses the rule against retroactivity with an analysis of Article 28 of the 

VCLT aimed at determining from the provision, instances where the rule against 

retroactivity may not be applied. This is particularly necessary given that the 

continuing violations doctrine which is the main subject of this chapter is an 

exception to the strict rule against retroactivity which can be derived from Article 

28 of the VCLT. The section after that is a discussion of the ratione temporis 

jurisdiction of human rights organs as an offshoot of the rule against retroactivity 

of treaties. Considering that a communication alleging a violation of a right will 

only be declared inadmissible ratione temporis in the absence of a continuation of 

the alleged violation, this chapter introduces the continuing violations doctrine 

which when successfully relied on defeats the strict limitation ratione temporis.  

This section which starts with a brief history of the application of the doctrine in 

domestic and international law focuses on defining what amounts to a continuing 

violation as opposed to a completed one. This is done with reliance on the work of 

the ILC and some authors about continuing violations. This section serves as a 

basis for the next chapter which makes a broad analysis of the application of the 

doctrine by human rights organs and attempting to derive a test for determining 

continuing violations.  
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4.2 THE RIGHT OF ACCESS TO JUSTICE: A JUSTIFICATION FOR THE 

RELIANCE ON THE DOCTRINE OF CONTINUING VIOLATIONS BY 

HUMAN RIGHTS ORGANS 

Human rights organs in ruling on the admissibility of petitions, take into 

consideration temporal restrictions on their jurisdiction which could prevent a 

victim whose rights have been violated from having his case considered on the 

merits and possibly obtaining a remedy.  Creating temporal limitations on the 

jurisdiction of a court or tribunal is aimed at creating legal certainty as well as 

protecting States from claims arising from acts that did not constitute a violation 

when they occurred. Similarly, limiting the time within which a person may bring a 

claim also protects the potential defendants from dated claims that might be 

difficult to counter due to the passage of time.12 Despite this, excessive formalism 

in the interpretation of procedural rules in this regard could lead to a denial of 

justice.  

A particularly strict interpretation of time limitations prevents claims from being 

examined on the merits, and this undermines the right of access to justice.13 An 

example of a situation in which temporal limitations voids otherwise legitimate 

claims is the case of Cubillo and Gunner v. The Commonwealth,14 a case brought by 

victims of the stolen generation episode in Australia which occurred between 

1910-1970.  The Court ruled that it could not exercise discretion to extend the 

statute of limitations because of the lapse of time resulting in the unavailability of 

many key witnesses and the difficulty of procuring evidence. In this situation, the 

Court considered that the Commonwealth would be unable to present its defence 

adequately. This strict interpretation of the statute of limitations without 

considering possible exceptions had the effect of diverting attention from the 

substantial and possibly lingering effect the removals had both on the affected 

children, their families, and the communities from which they were removed. It 

becomes necessary to ensure that temporal limitations are not interpreted in a 

 
12 European Union Agency for Fundamental Rights and Council of Europe Handbook on European 
Law relating to access to justice’ (2016) 124. 
13 European Union Agency for Fundamental Rights and Council of Europe (2016) 120. 
14 Cubillo and Gunner v. The Commonwealth (2000) FCA 1084, paras 1420-1422. 
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manner that renders the opportunity to access justice practically impossible.15 

This is the reason that in deserving cases, there is a departure from the rule.  

While temporal limitation was not in issue, in Her Rights Initiative (HRI) and 

International Community of Women Living with HIV (ICW) v. National Department 

of Health and Provincial Departments of Health,16 a complaint lodged in 2015 with 

the Commission for Gender Equality in South Africa, about the forced sterilisation 

of 48 HIV positive women in South Africa, the Complainants took cognisance of the 

fact that by virtue of the law of prescription in South Africa, there was a limited 

opportunity for legal redress and remedy and in this case a substantial amount of 

time had lapsed between the time the cases were documented and the lodging of 

the complaint.17 The Commission in spite of this produced a detailed report of its 

investigation of the complaint.18 

Regarding this limitation and its effect on the ability of the affected victim of 

human rights violations to have their claims examined on the merits, Altimaprak 

noted that  

regardless of the seriousness of the violation, an application that is 

not brought in the above-mentioned time limits would be 

dismissed by the relevant international monitoring organ. For 

instance, victims of a massacre that occurred before the critical 

date cannot lodge a petition with the relevant organ for this act, if 

one of the temporal limitations enumerated above applies to their 

case. Yet, is it fair to see those who are responsible for the most 

serious violations of human rights go free when the State, on 

behalf of whom they committed these acts, pledges to respect 

international human rights standards?19 

 
15 European Union Agency for Fundamental Rights Access to Justice in Europe: An overview of 
challenges and opportunities’ (2010) Available at 
https://fra.europa.eu/sites/default/files/fra_uploads/1520-report-access-to-justice_EN.pdf accessed 
4 September 2019, 38. 
16 Complaint Ref No: 414/03/2015/KZN 
17 Complaint Ref No: 414/03/2015/KZN para 3.5 
18 Commission for Gender Equality: Investigation Report on the Forced sterilisation of Women 
living with HIV/AIDS in South Africa, 2020.   
19 Altiparmak K ‘The Application of the concept of continuing violation to the duty to investigate, 
prosecute and punish under international human rights law’ (1999-2003) 21-25 Turkish Yearbook 
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Thus, the fact that many victims of human rights violations may go unheard and 

uncompensated because of temporal restrictions on jurisdiction is of great 

concern.  Granted that opportunities for challenging violations cannot exist 

perpetually, the rule can, however, be whittled down in cases where it would be in 

the interest of justice. This same consideration is made with respect to the rule 

against retroactivity. Granted that it is inappropriate to hold a State to account for 

acts which occurred before the relevant treaty (under which such acts are 

considered human rights violations) entered into force; the rule should not be 

applied without regard to the peculiar facts and circumstances.   However, 

legitimate these limitations are, they must be balanced with the rights of persons 

who would be unjustly affected by its strict application.  

The right to seek redress for the violation of a right is key to the protection and 

promotion of other human rights. The creation of forums through which 

individuals can access justice for human rights violations at the international and 

regional levels gives substance to this right.  Meron with respect to the authority 

conferred on human rights treaty monitoring bodies to entertain individual 

petitions observed that such authority is consistent with the purposes and objects 

of human rights treaties, and its denial  through the process of interpretation 

ultimately renders core provisions of human rights treaties of no effect.20 In the 

same vein, Francioni is of the view that, although the effective enjoyment of the 

right of access to justice may be hindered by amongst others norms of 

international law affecting jurisdiction, such restrictions may need to be balanced 

against other rights and other legitimate interests of the international 

community.21 This implies that the determination of temporal limitations affecting 

jurisdiction must respect the essence of the rights of the petitioner particularly the 

right of access to justice. As such, an interpretation that least interferes with the 

rights of the petitioner should be adopted. 

 
of International Law 5,7. The time limit referred to by the author is that relating to the date the 
treaty entered into force for the State party and the limitation touching on the date the state 
accepted the jurisdiction of the human rights organ to entertain individual applications. 
20 Meron T Human Rights and Humanitarian Norms as Customary Law (1989) 141. 
21 Francioni F Access to justice as a human right (2007) 2-3. 
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Human rights organs have applied special considerations in exceptional cases 

where the act committed before the crucial date continues to affect the treaty 

rights of the person after that date. The continuing violations doctrine is thus 

applied to address problems that could arise from the application of temporal 

limitations. One such problem is the possible denial of access to justice in cases 

with legitimate claims of human rights violations. The doctrine thus aims to 

mitigate the effect of temporal limitations without undermining it, by creating an 

exception in cases where the act of the State party against the individual continued 

to affect the individual’s rights after the crucial date.  The continuing violations 

doctrine thus creates a convenient departure from temporal limitations and 

ensures that treaty rights are protected through providing an opportunity for 

individuals to have their complaints of alleged violations considered on the merits, 

thereby drawing them closer to getting justice.22  

4.3 THE RULE AGAINST RETROACTIVITY OF TREATIES 

The wrongfulness of an act can only be established based on the obligations in 

force at the time when it was performed.23  A law should not be enforced against 

its subjects over an issue that occurred prior to its existence. This is the purport of 

the rule against retroactivity which ensures that a law is not applied to cases that 

occurred prior to its enactment to the disadvantage of a party.  The rule was first 

internationally entrenched in Article 28 of the Vienna Convention on the Law of 

Treaties (VCLT).24 It provides that 

Unless a different intention appears from the treaty or is otherwise 

established, its provisions do not bind a party in relation to any act or 

fact which took place or any situation which ceased to exist before the 

date of the entry into force of the treaty with respect to that party. 

 
22 Ormachea P ‘Moiwana Village: The Inter-American Court and the continuing violations doctrine’ 
(2006) 19 Harvard Human Rights Journal 286. 
23 Elias TO ‘The doctrine of intertemporal law’ (1980) 74(2) American Journal of International Law 
285,  
24 Vienna Convention on the Law of Treaties concluded at Vienna on 23 May 1969 United Nations 
Treaty Series, Vol. 1155, 331. 
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According to Smead, the rule against retroactivity unites with the concept of 

justice in that a violation of it is seen to work injustice.25 As such, the principle is 

always resorted to when a retroactive application of a statute would work to the 

disadvantage of a party.26 The rule serves to limit the jurisdiction of a court, 

tribunal or other international organ that has the jurisdiction to interpret or apply 

the law. It applies in respect of international instruments to limit the jurisdiction of 

an international court or tribunal to hear disputes relating to events occurring 

before the treaty entered into force for the State party or when it accepted its 

compulsory jurisdiction.  

Prior to the VCLT, the rule against retroactivity had already been recognised by 

international tribunals,27 in domestic law,28 and regarded as a general principle of 

law as well as a rule of customary international law.29 In the Island of Palmas Case, 

Judge Huber noted that a ‘juridical fact must be appreciated in the light of the law 
 

25 Smead EL ’The rule against retroactive legislation: a basic principle of jurisprudence’ (1936) 20 
Minnesota Law Review 777.  
26 Smead EL (1936) 777. 
27 The International Court of Justice in Ambatielos Case found it impossible to accept the argument 
of the Hellenic Government that because the 1926 treaty had similar provisions as the 1886 treaty, 
then the Court could adjudicate on the validity of a claim based on Article 29 of the 1926 Treaty 
even though the alleged breach occurred before the 1926 Treaty entered into force. According to 
the Court, an acceptance of the argument would mean giving retroactive effect to the treaty where 
Article 32 of the treaty expressly stated that the provisions of the treaty shall come into force 
immediately upon ratification. Ambatielos Case (Greece v. United Kingdom) Preliminary Objection 
Judgment of 9 July 1952. See also the decisions of the PCIJ in Phosphates in Morocco (Preliminary 
objections) PCIJ Judgment of 14 June 1938 (Series A/B. No. 74) Fourteenth Annual Report of the 
Permanent Court of International Justice (15 June 1938-15 June 1939), Series E, No. 14 119-142. 
Extracted from Summaries of Judgments, Advisory Opinions and Orders of the Permanent Court of 
International Justice (2012) 401; Electricity Company of Sofia and Bulgaria (Preliminary objection)  
(1939) PCIJ Series A/B no 77 Fourteenth Annual Report of the Permanent Court of International 
Justice (15 June 1938-15 June 1939) Series E, No. 15 98-104 Extracted from Summaries of 
Judgments, Advisory Opinions and Orders of the Permanent Court of International Justice (2012) 
416 ; Right of Passage over Indian Territory (Portugal v India) (Merits) Judgment of 12 April 1960 
(1960) ICJ Rep 6, Extracted from Summaries of Judgments, Advisory Opinions and Orders of the 
International Court of Justice 52. 
28 An example is the French Declaration of the Rights of Man and Citizen of 1789 which in Article 8 
provides that the ’law shall provide for such punishments only as are strictly and obviously 
necessary, and no one shall suffer punishment except it be legally inflicted in virtue of a law passed 
and promulgated before the commission of the offense.‘ In 1892, Lord Justice Lindley in Lauri v. 
Renad (1892) 3 Ch 402, 421 recognised as a fundamental rule of English law that no statute should 
be construed to have a retrospective operation unless its language is such as plainly to require such 
construction.   
29 Elias has noted that ’the principle that a treaty is presumed by customary international law to be 
non-retroactive in nature' cannot be disregarded. Elias TO ’The doctrine of intertemporal law’ 
(1980) 288. Door and Schmalenbach noted that the rule against retroactivity is to be considered 
both as a rule of customary international law as well as a general principle of law’. Dorr O and 
Schmalenbach K ‘Article 28 Non-retroactivity of treaties’ in Dorr O and Schmalenbach K (Eds.) 
Vienna Convention on the Law of Treaties (2012) 479. 
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contemporary with it, and not of the law in force at the time when the dispute in 

regard to it arises or falls to be settled.’30 Elias explained this to imply that ’acts 

should be judged in the light of the law contemporary with their creation’.31 Since 

the main function of the law is to guide the conduct of its subjects, it is only 

reasonable that the obligation exists before they are penalised for failure to act in 

accordance with the law. As such, in the absence of an unequivocal indication in 

the treaty, a court or other adjudicating body will presume non-retroactivity.32 

The rule against retroactivity captures the ideals of fundamental fairness allowing 

individuals to rely on the legal norms in force.33 This notion of fairness according 

to the Court in Landgraf v. USI Film Prods.,34 ‘dictates that individuals should have 

an opportunity to know what the law is and to conform their conduct 

accordingly.’35 This according to the Court makes the rule against retroactivity of 

timeless and universal appeal.36 With respect to States, the PCIJ in Phosphates in 

Morocco case made it clearer when it noted that the reason for limiting the 

compulsory jurisdiction of any retroactive effect is to generally avoid a revival of 

old disputes as well as to preclude applications regarding situations or facts dating 

from a period when the State party was not in a position to foresee the legal 

proceedings which could arise from such facts or situations and to determine in 

advance what its conduct should be in order to avoid a sanction.37 Temporal 

limitations to bringing claims are seen to promote certainty ensuring that claims 

are reasonably connected in time and space to a particular act.38 This is probably 

the reason the rule against retroactivity is the most common objection to claims 

for reparation for historical injustices.39 For example, Japan declined to make any 

reparation despite claims by Second World War Sex Slaves (‘comfort women’) on 

 
30 Island of Palmas (Netherlands v. USA) 4 April 1928 Reports of International Arbitral Awards 
Volume II 829-879 at 845. 
31 Elias TO (1980) 286. 
32 Shelton D (2005) 461. 
33 Shelton D (2005) 461. See also Fallon RH, Meltzer DJ ‘New law, non-retroactivity, and 
constitutional remedies’ (1991) Harvard Law Review 1733. 
34 Landgraf v. USI Film Prods., 511 U.S. 244, (1995). 
35 Landgraf v. USI Film Prods., 511 U.S. 244, 265 (1995). 
36 Landgraf v. USI Film Prods., 511 U.S. 244, 265 (1995). 
37 Phosphates in Morocco (Preliminary objection) (1938)403-404. 
38 Shelton D (2005) 457. 
39 Shelton D (2005) 457. 
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the basis of non-retroactivity.40  This was the same reason the Australian 

Government refused reparations to members of the Stolen Generations of 

aboriginal children taken from their families as part of the government’s 

assimilationist policy.41  

The admissibility conditions with respect to the timing of communications, the 

facts of which occurred before the State became bound by treaty obligations or 

subject to the jurisdiction (ratione temporis) find their roots in the principle of 

non-retroactivity of treaties. Consequently, an international court or tribunal 

cannot consider the merits of an application that relates back to an event earlier 

than the entry into force of the instrument in question and particularly in respect 

of the State against which the application is brought. The rationale for this is that a 

State cannot be liable for the breach of an obligation that was not in existence or if 

in existence, it was not under a duty to respect or fulfil. According to the ILC, an 

international obligation is breached by a State when an act of the State does not 

conform to what is required of it by the obligation.42 As such, an act of a State does 

not constitute a breach of an international obligation unless the State is bound by 

the obligation in question at the time the act occurs’.43 In Malawi African 

Association v. Mauritania,44 regarding alleged violations occurring prior to the 

entry into force of the African Charter for Mauritania, the Commission noted that  

Considering that the trials in question in paragraphs 3, 4 and 5 took 

place prior to the entry into force of the African Charter, the 

Commission finds no violation of article 9(2) as regards these cases. 

However, if the indictments constituted a violation of the African 

Charter, the detention which ensued from them would be arbitrary and 

violates article 6. The Commission is of the view that these cases would 

have led to violation of article 9(2) had they taken place after the entry 

 
40 Report of the Special Rapporteur Ms G. McDougall on contemporary forms of slavery Commission 
on Human Rights, 50th Session, U.N. Doc. E/CN.4/Sub.2/1998/13 (1998) para 5. 
41 Kocking BA ‘Confronting the possible eugenics of the past through modern pressures for 
compensation’ (2001) 69 Nordic Journal of international Law 501; Graycar R ‘Compensation for 
stolen children: Political Judgments and Community Values’ (1998) 21 University of New South 
Wales Law Journal 253. 
42 International Law Commission Draft Articles (2001) Article 12. 
43 International Law Commission Draft Articles (2001) Article 13. 
44 Malawi African Association v. Mauritania (2000) AHRLR 142 (ACHPR 2000). 
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into force of the Charter, and consequently the detention of the accused 

would have been a violation of article 6.45 

This according to the ILC, is in keeping with the idea of a guarantee against the 

retrospective application of international law in matters of State responsibility.46 

The rule against retroactivity has been recognised and also applied by 

international human rights organs to decline jurisdiction to entertain cases or find 

no violation of a right in respect of claims arising out of events occurring before the 

treaty relied upon entered into force for the State. The European Commission and 

European Court of Human Rights have declined jurisdiction to entertain cases 

relating to periods when the European Convention on Human Rights had not 

entered into force for the State concerned. The Commission has denied claims 

against Germany relating to the activities of the Nazi regime during World War II.47 

The African Commission has similarly declined to entertain communications 

relating to disputes arising out of facts occurring before the State Party ratified the 

African Charter. In Njoka v. Kenya,48 the communication alleged wrongful 

detention, torture, and imprisonment of the applicant and members of his family in 

violation of the African Charter. The Commission held the communication 

inadmissible as the cause of the complaint arose at a time when Kenya was not a 

party to the Charter.49 In Malawi African Association v. Mauritania,50 although the 

Commission concluded that the State had committed massive human rights 

violations, it, however, did not find a violation of the African Charter where the 

alleged unfair trial occurred before the State party ratified the Charter. The Human 

Rights Committee in respect of an application relating to events occurring before 

the ICCPR and its Optional Protocol entered into force for the Czech Republic, held 

 
45 Malawi African Association v. Mauritania (2000) para 104. 
46 International Law Commission Draft Articles (2001) 58. 
47 X v. Federal Republic of Germany App 4523/70 (ECtHR, 23 July 1971). 
48 Njoka v. Kenya (2000) AHRLR 132 (ACHPR 1995). 
49 Njoka v. Kenya (200) para 5. 
50 Malawi African Association v Mauritania (2000) AHRLR 142 (ACHPR 2000) para 104, 109. 
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that the Covenant could not be applied retroactively.51 Investment treaty tribunals 

have also applied the rule against retroactivity in many decisions.52 

The rule against retroactivity is however not engraved in stone. In certain 

instances, the rule may not be applied where the treaty itself allows a retroactive 

application of its rules or such an intention can be established. Also, the rule may 

not be applied where the alleged breach even though occurring before the treaty 

entered into force for the State party, has continued beyond the date.  Except in 

cases where the treaty expressly allows a retroactive application of its rules, other 

instances – establishing such intention or determining a continuance of the breach- 

have posed a lot of difficulty over time both for the adjudicating body as well as the 

applicants. These instances of departure from the rule against retroactivity are 

explained by analysing two aspects of the provision of Article 28 of the VCLT. 

The first part of Article 28 provides that ‘unless a different intention appears from 

the treaty or is otherwise established, its provisions do not bind a party…’ 

According to Rosenne, the purport of Article 28 is that the backward temporal 

application of a treaty is to be established either directly from the treaty itself or 

indirectly by the process of interpretation.53  The ILC has noted that where parties 

deem fit, they can give a treaty or some of its provisions retroactive effect.54 In the 

Mavrommatis Palestine Concessions case, 55 the treaty contained a special clause 

requiring it to be given a retroactive interpretation extending its legal effect to 

situations dating from the time prior to its existence. The express provision in a 

treaty allowing a retroactive application of its rules has been held to satisfy the 

 
51 Bergauer v. Czech Republic, Comm. 1748/2008 HRC decision of 29 October 2010 para 8.3. 
52 Tradex Hellas SA (Greece) v. Republic of Albania International Centre for the Settlement of 
Investment Disputes (ICSID) Case No. ARB/94/2, Decision on Jurisdiction of 24 December 1996. In 
this case, the tribunal held that it had no jurisdiction to hear the applicants’ claim regarding 
expropriation of its investments by Albania which occurred before the Albania-Greece BIT; Mondev 
International Ltd. v. United States of America ICSID Case no. ARB(AF) 99/2 Decision of 11 October 
2002 para 57-75. See also Generation Ukraine Inc. v. Ukraine ICSID Case No. ARB/00/9 Award 
decision of 16 September 2003 para 11.1- 11.2: Chevron Corporation (USA) and Texaco Petroleum 
Company (USA) v. The Republic of Equador UNCITRAL, PCA Case No. 34877 Interim Award decision 
of 1 December 2008 para 282-284. 
53 Rosenne S ’The temporal application of the Vienna Convention on the Law of Treaties’ (1970) 
4(1) Cornell International Law Journal 4. 
54 International Law Commission, Draft Articles on Responsibility of States for Internationally 
Wrongful Acts with Commentaries (2001) 58 para 6. 
55 Mavrommatis Palestine Concessions (Greece v. UK) PCIJ Rep Series A No.2 24. (1724). 
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intent requirement of Article 28 of the VCLT. In Hrvatska v. Slovenia56 , the 

provisions of the 2001 agreement between Croatia and Slovenia expressly 

provided that past claims existing as at the date of signature could be settled under 

the agreement. As such, the International Centre for Settlement of Investment 

Disputes (ICSID) held that the express provision suffices to satisfy the intent 

requirement of Article 28 of the VCLT, hence the absence of any retroactivity 

problem. 

The intention to have a retroactive effect is easier to define where the treaty 

expressly provides for it. Parties in a dispute have unsuccessfully sought to 

establish such intention in the absence of an express provision. In Societe Generale 

v. Dominican Republic,57 the issue before the tribunal was whether the Treaty had 

provided a retroactive effect by expressing a ’different intention’ or such intention 

‘is otherwise established’.58 The Treaty provision which allowed its application to 

assets invested before it entered into force and granted jurisdiction to the tribunal 

over any dispute relating to investments was interpreted by the claimant to 

establish an intention to have a retroactive application of its rules.59 The Tribunal 

held that for the Treaty to have a retroactive application there must be a clear and 

unequivocal expression of its intention to that effect. In the absence of that, such an 

interpretation cannot be upheld as it would upset the original meaning of the rules 

on retroactivity both in the treaty and the VCLT.60 

The non-retroactivity principle in Article 28 of the VCLT states that the provision of 

a treaty does not bind a party in relation to any ‘act or fact which took place or any 

situation which ceased to exist’ before the crucial date. It implies that where the 

facts or situation continues after the entry into force of the treaty or Optional 

Protocol, the non-retroactivity principle would not be applicable or be a bar to 

 
56 Hrvatska v. Slovenia ICSID Case No. ARB /05/24 Decision on treaty interpretation issue of 12 
June 2009 para 200-201. 
57 Societe Generale v. Dominican Republic, UNCITRAL, LCIA Case No. 7925 Award on Preliminary 
Objection to Jurisdiction 19 September 2008. 
58 Societe Generale v. Dominican Republic (2008) para 81. 
59 Societe Generale v. Dominican Republic (2008) para 81. 
60 Societe Generale v. Dominican Republic (2008) para 82-83. See also Tecnicas Medioambientales 
TECMED SA v. United Mexican States, ICSID Case No. ARB(AF)/00/2 Award 29 May 2003 para 53; 
SGS Societe Generale de Surveillance SA v. Republic of the Philippines, ICSID Case No. ARB/02/6 
Decision of tribunal on objections to Jurisdiction 29 January 2004, para 116. 
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admissibility.61 It is the interpretation of this second aspect of Article 28 in relation 

to the case of forced sterilisation that is the focus of this research.  Human rights 

tribunals have overtime sought to determine their jurisdiction to hear cases of an 

alleged violation by determining whether the facts or situations have continued 

and as such avoiding the effect of the rule against retroactivity. This is the doctrine 

of continuing violations which have been employed over time as an exception to 

the rule against retroactivity. Most treaties include clauses that establish temporal 

limitations on jurisdiction but do not explicitly address continuing breaches. 

Continuing breaches is thus left to be determined in each case by considering the 

timing of the alleged breach relative to the date of entry into force of the treaty for 

the State. The possibility that an alleged violation of a right is continuing is 

considered when an international human rights organ determines its jurisdiction 

ratione temporis. 

4.4 JURISDICTION RATIONE TEMPORIS 

Although human rights norms are meant to guide the conduct of States, 

institutions, and individuals, in many cases they are resorted to when a right is 

about to or has already been violated. The Optional Protocols of most human 

rights treaties allowing individuals to bring complaints before its monitoring 

organs have created the much-needed avenue for aggrieved persons to seek justice 

for human rights abuses. While some complaints relate to violations occurring 

after the State party ratified the treaty and Optional Protocol, many others relate 

to facts occurring earlier. The difference in time relative to the date of ratification 

by States parties has an implication on the jurisdiction of the human rights organ 

to hear the complaints.  A complaint of a violation can be brought only against a 

State that satisfies two conditions. First, it must be a party to the relevant treaty 

that provides for the rights which have allegedly been violated. Second, the State 

 
61 This is similarly reflected in the Optional Protocols to the several UN human rights treaties. For 
example, the Optional Protocol to the CEDAW in article 4(2) provides that the CEDAW Committee 
shall declare a communication inadmissible where amongst others, the ‘facts that are the subject of 
the communication occurred prior to the entry into force of the present Protocol for the State Party 
concerned unless those facts continued after that date.’ See also the Optional Protocol to the   
Convention on the Rights of the Child on Communications Procedure (2014), Art 7(7), Optional 
Protocol to the International Covenant on Economic, Social and Cultural Rights (2008) Art 3(2)(b) 
amongst others. See Also Armand Arton v Algeria, Communication No. 1424/2005, U.N. Doc. 
CCPR/C/88/D/1424/2005 (2006), para 8.3, E. and A.K v. Hungary, Communication No. 520/1992, 
U.N. Doc. CCPR/C/50/D/520/1992 (1994) para 6.4. 
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party must have through ratification of the Optional Protocol to the treaty or a 

declaration, recognized the competence of the Committee monitoring that treaty 

to receive and consider complaints from individuals.62  

Before proceeding to determine a communication on the merits, a human rights 

treaty monitoring organ just like a court of law must importantly determine 

whether it has jurisdiction to entertain the application lodged before it. This 

involves determining whether the application complies with the relevant 

admissibility criteria.  Jurisdiction would refer to personal, material, territorial as 

well as temporal.63 A communication risks being declared inadmissible where it is 

incompatible in four aspects: incompatibility of an application because of the 

limits of the State’s territorial jurisdiction (ratione loci),64 incompatibility of an 

application due to the limits of what the treaty rights guarantee (ratione 

materiae),65 incompatibility of an application as a result of the limits as to who 

may lodge applications and as to who may be respondents (ratione personae),66 

and lastly, incompatibility of an application because of the time limits regarding 

the State’s obligations under the international instrument (ratione temporis).  

Determining jurisdiction ratione temporis becomes important when a human 

rights organ is called upon to determine an alleged violation, the facts of which 

took place before the crucial date. The treaty and Optional Protocols or 

Declaration made upon ratification67 constitutes the normative sources of 

temporal jurisdiction of a human rights treaty organ. As such, the dates when the 

State Parties became bound by the treaty is relevant for determining admissibility. 

Similarly, the date of ratification of the Optional Protocol or the making of a 

 
62 Altiparmak K (1999-2003) 5-6.  
63 See Woliniec Krovic, et al. v. Paraguay, Report No. 89/10, Case 12.499 (IACmHR, July 15 2010) 
where the Inter-American Commission on Human rights similar to other cases made a 
determination of its competence ratione materiae, ratione personae, ratione temporis, and ratione 
loci before declaring the case inadmissible due to failure to meet all the admissibility criteria. See 
also Vera Navarrete v. Peru, Petition 1101-05, Inter-Am. C.H.R., Report No. 58/07, 
OEA/Ser.L/V/II.130, doc. 22 rev. 1 (2007) para 29-31. 
64 See Lush C ’Territorial application of the European Convention on Human Rights: recent case 
law’ (1993) 42(4) The International and Comparative Law Quarterly 897. 
65 Dinstein Y ’Diplomatic immunity from jurisdiction ratione materiae’ (1966) 15(1) The 
International Comparative Law Quarterly 78. 
66 Weil GL ’Decisions on inadmissible applications by the European Commission of Human Rights’ 
(1960) 54(4) The European Journal of International Law 876. 
67 An example is the declarations made by States parties to the Optional Protocol to the 
International Covenant on Civil and Political Rights.  
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declaration is vital to determine if the body has temporal jurisdiction to examine 

an application lodged against a particular State.68 The reason is that upon 

ratification of a treaty and Optional Protocol or the making of a declaration, all the 

State's acts and omissions not only have to conform to the treaty but are also 

subject to review by the treaty’s institutions. 

The Optional Protocols that recognise the right to individual communication 

include admissibility conditions relating to the timing of a petition that limits the 

potential applicant’s ability to have their complaints heard by a human rights 

monitoring organ. These conditions exclude the acts and omissions occurring 

before the Optional Protocol entered into force for the State party from the 

competence of international organs. Although ratione temporis jurisdiction 

considers the time the State party ratified the relevant treaty or protocol, this 

starts to be even more complex where a treaty monitoring organ is vested with the 

authority to entertain individual complaints after the treaty has entered into force.  

In this case, the relevant date is the one on which adherence to the relevant 

individual complaint mechanism comes into force, rather than the date on which 

the respective treaty comes into force. As such, a complaint under the Optional 

Protocol will be inadmissible if the violation occurs prior to its entry into force for 

the State, even if that date is after when the State party ratified the treaty. For 

instance, France ratified the Convention on the Elimination of All Forms of 

Discrimination against Women in 1983 while the Optional Protocol to the treaty 

entered into force for France in 2000. In Dayras v. France,69 the CEDAW Committee 

held that although the applicants were victims of a violation of their right to 

equality in the transmission of their name to their children, the right could only, 

however, be claimed only when the children were minors.  Considering that the 

facts, as well as the time when they could claim the right, occurred prior to the 

entry into force of the Protocol, the communication in that respect was 

inadmissible.70 

 
68 Zwart T The Admissibility of Human Rights Petitions: The Case Law of the European Commission of 
Human Rights and the Human Rights Committee (1994)136. 
69 Dayras v. France, Comm. 13/2007, U.N. Doc. CEDAW/C/44/D/13/2007 (2007). 
70 Dayras v. France (2007) para 10.10. 
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The Human Rights Committee has held in Ivan Somers v. Hungary71 that it cannot 

consider an alleged violation that occurred prior to the entry into force of the 

Protocol even if it is after the entry into force of the Covenant. It noted that  

 

the State party's obligations under the Covenant applied as of the date of 

entry into force for the State party. There was, however, another issue as 

to when the Committee's competence to consider complaints about 

violations of the Covenant under the Optional Protocol was: it was the 

Committee's jurisprudence under the Optional Protocol that it cannot 

consider alleged violations of the Covenant which occurred before the 

entry into force of the Protocol for the State party, unless the violations 

complained of continue after the entry into force of the Protocol.72 

The Optional Protocol to the CEDAW provides in Article 2 (e) that the Committee 

shall declare a communication inadmissible where  

The facts that are the subject of the communication occurred prior 

to the entry into force of the present Protocol for the State Party 

concerned unless those facts continued after that date.73 

State parties equally make specific Declarations limiting the jurisdiction ratione 

temporis of the human rights organ to examine communications from their 

members. Some State parties to the Optional Protocol to the International 

Covenant on Civil and Political Rights (which has no temporal limitation clause) in 

the process of ratification have made Declarations limiting the temporal 

jurisdiction of the HRC. For example, Croatia in ratifying the Protocol made a 

declaration noting that  

The Republic of Croatia interprets article 1 of this Protocol as giving 

the Committee the competence to receive and consider 

communications from individuals subject to the jurisdiction of the 

 
71 Ivan Somers v. Hungary Communication. No. 566/1993, U.N. Doc. A/51/40, Vol. II, at 144 (HRC 
1996).   
72 Ivan Somers v. Hungary (1996) para 6.3. See also Bergauer v. Czech Republic, Comm. 1748/2008, 
Un. No, CCPR/C/100/D/1748/2008, A/66/40 (HRC, 28 October 2010), para 8.3.   
73 See also Optional Protocol to the   Convention on the Rights of the Child on Communications 
Procedure (2014), Art 7(7), Optional Protocol to the International Covenant on Economic, Social 
and Cultural Rights (2008) Art 3(2)(b). 
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Republic of Croatia who claim to be victims of a violation by the 

Republic of any rights set forth in the Covenant which results either 

from acts, omissions or events occurring after the date on which the 

Protocol entered into force for the Republic of Croatia.74 

Such Declarations are considered in determining admissibility to decide on an 

alleged violation that falls within the scope of the declaration. For example, in the 

case of Paraga v. Croatia, 75 the Human Rights Committee in determining its 

competence ratione temporis, referred to the Declaration made by the State at the 

time of ratification of the Optional Protocol. 

Temporal jurisdiction is also determined by the time -after the breach occurs or 

after the exhaustion of domestic remedies- when the applicant brings the 

complaint.76 An example here is the six months rule of the European Court of 

Human Rights which requires an applicant to lodge his complaint within six 

months of exhaustion of domestic remedies. This rule is an example of an 

extinctive prescription or laches which is an equitable principle barring a stale 

claim due to the passage of time. 77 It aims to avoid any injustice to the other party 

where the applicant had ample time to bring his claim but failed due to his own 

negligence.78     

In response to the objection to the jurisdiction ratione temporis of a human rights 

organ to entertain a communication, applicants usually rely on the fact that 

although the facts might have occurred prior to the crucial date, the violation 

continues. The CEDAW Protocol, like other protocols and to Article 28 of the VCLT 

creates a condition- ‘unless those facts continued after that date’ -allowing 

 
74 See Optional Protocol to the International Covenant on Civil and Political Rights Declarations and 
Reservations available at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-5&chapter=4&lang=en  
(accessed 10 April 2019). The Declarations by other State parties such as Chile and Germany, 
Moldova, Kazakhstan, Malta, Guatemala, Slovenia, Sri Lanka are similarly worded. 
75 For example, the Human Rights Committee in the case of Paraga v Croatia Comm. 727/1996, U.N. 
Doc. CCPR/C/63/D/727/1996 (HRC 1998).  
76 van Dijk P and van Hoof GJH The Theory and Practice of the European Convention on Human 
Rights (1998) 159.  
77 Ibrahim AR ’The doctrine of laches in international law’ (1997) 83 (3) Virginia Law Review 647-
649.  
78 Digon RI ’Jurisdiction ratione temporis under NAFTA Article 1116(2)’ (2008) 74 Student 
Schorlarship Papers 6-7. 
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consideration of a claim on the merits, though the facts occurred (or began) before 

its ratification by the State party.  This is the doctrine of continuing violations 

relied upon as an exception to the rule against retroactivity. Human rights organs 

will only deviate from the strict interpretation of limitation ratione temporis based 

on the rule against retroactivity where the violation alleged continues beyond the 

crucial date. 

4.5 AN EXCEPTION TO THE RULE AGAINST RETROACTIVITY: THE 

CONTINUING VIOLATIONS DOCTRINE  

Although a State may decide to provide reparation to victims of past acts of the 

government which at the time they occurred was not in breach of any international 

obligation in force for that State, however such acceptance of responsibility is 

rare.79 Leaving the provision of reparation solely at the mercy of the government 

would serve to defeat the purpose of accessing justice for violations that are 

otherwise continuing even though not apparent on the face of it.  The temporal 

restriction on the jurisdiction of human rights organs or the rule against 

retroactivity does not entail that treaty provisions are to be interpreted as if frozen 

in time.  Although a human rights organ cannot adjudicate if an application relates 

back to an event earlier than the entry into force of the instrument in question in 

respect of the State against which the application is brought, the reverse is, 

however, the case where the events constituting the violation continues or has 

consequences which may raise the question of a continuing violation.80  

A communication is only declared inadmissible ratione temporis in the absence of a 

continuing violation. In ruling on its temporal jurisdiction, the African Human 

Rights Commission in Njoka v. Kenya held the communication inadmissible after 

noting that though the cause of the communication arose before Kenya ratified the 

African Charter, there was equally ’no evidence of a continuing damage in breach of 

the Charter.‘81  Noting that the overtly strict application of the temporal 

restrictions serves to defeat the purpose of human rights law, Shelton asserts that 

the doctrine of continuing violation has mitigated the effect of the rule against 

 
79 International Law Commission Draft Articles (2001) Commentary on Article 13, para 6. 
80 Mikaelsen L European Protection of Human Rights: The Practice and Procedure of the European 
Commission of Human Rights on the admissibility of applications from individuals and States (1980) 
100.  
81 Njoka v. Kenya (2000) AHRLR 132 (ACHPR 1995). 
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retroactivity.82 In essence, it ensures that persons who have suffered injustice at 

the hands of the State are able to get redress and not be hindered by time 

constraints. This exception to the strict temporal limitation involving continuing 

acts, facts or situations has been subjected to critical assessment by human rights 

organs in determining admissibility ratione temporis of complaints. The aim has 

been to determine if the alleged violation continues by virtue of the continuation of 

the acts, facts, or situation.  

The doctrine of continuing violations has been in use by Courts since the 19th 

century. It has been relied on in national legal systems prior to its introduction into 

the realm of international law.   The US Supreme Court has applied the continuing 

offence doctrine as far back as 1878 in the case of United States v. Irvine83 where 

the Court considered the continuing nature of the offence of withholding. In this 

case, the defendant had withheld the monthly pension money of his client for 

several years. The defendant pleaded the Statute of Limitation of two years as a bar 

to his indictment. Considering the nature of the case, the Court had to determine if 

the crime is a continuous one until the filing of the indictment or if the Statutes of 

Limitation constitute a bar to his prosecution after the withholding was discovered 

in 1875. Justice Miller in delivering the opinion of the Court noted that whenever 

‘the act or series of acts necessary to constitute a criminal withholding of money 

have transpired, the crime is complete, and from that day the Statute of Limitations 

begins to run against the prosecution.’ Here the Court considered the elements of 

the offence rather than the way the crime was committed.84 Once these elements 

 
82 Van Pachtenbeke A, Haeck Y ‘From De Becker to Varnava: The state of continuing situations in 
the Strasbourg case law’ (2010) 1 European Human Rights Law Review, 47. Shelton D Remedies in 
International Human Rights Law 3ed (2015) 8.1.1, 262. Though existing within the wider 
framework of international law, the distinct nature of human rights treaties is seen to require some 
sort of special consideration in the application of general principles. Relying on the provisions of 
Article 28 and 31 of the VCLT, Buyse concludes that the non-retroactivity principle should not 
interfere with the individual's enjoyment of his or her human rights or at least be interpreted as 
favourably as possible in that respect.’ Buyse A ‘A lifeline in time – Non-retroactivity and continuing 
violations under the ECHR’ (2006) 75 Nordic Journal of International Law, 66-67.  According to 
Craven, the way human rights are expressed in treaties suggests that they are ‘merely the 
incidental subject of a contractual bargain between states.’ As such, it is through ‘commitment to 
basic human rights standards that international law may be rescued from simply being the law of 
tyrants, slavers, and pirates.’  Craven M ‘Legal differentiation and the concept of human rights 
treaties in international law’ (200) 11(3) EJIL 491-493. 
83 United States v. Irvine, 98 U.S. 450, 450 (1878). 
84 The Court noted that the offence cannot commence until the money is received by the party 
charged at a time when there is a duty of immediate payment to the pensioner and there is 
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were complete, the crime was completed, and the statute of limitations began to 

run. The Court, therefore, held that the offence of withholding as shown in this case 

was not a continuous one.  Subsequent cases after Irvine found for the purpose of 

the statute of limitations, offences such as conspiracy,85 concealment of bankruptcy 

assets,86 and failure to register for the draft as continuing offences.87 No consistent 

test or definition was applied in the determination; rather the decisions were 

based on an analysis of whether the offences showed a pattern of antisocial 

behaviour.88 It was only in 1970 in Toussie v. United States,89 that the US Supreme 

Court provided a test for defining a continuing offence for the purpose of statute of 

limitations. 

The origin of the doctrine of continuing violations in international law in 1899 is 

traced to Heinrich Triepel, a German jurist and legal philosopher.90 The doctrine 

has been referred to by various international adjudicating bodies in a bid to 

determine temporal jurisdiction over cases as well as a State’s responsibility. The 

early reference to continuing violations by International Courts was aimed at 

determining jurisdiction through the interpretation of temporal restrictions in 

Declarations made by States in acceptance of their compulsory jurisdiction.  The 

earliest Court in which such determination was made is the PCIJ. The cases91 were 

not human rights but rather investment disputes. The decisions placed emphasis 

on discovering the real cause of the dispute to determine the Court’s jurisdiction. 

This was largely because the temporal restriction clause excluded any facts or 

situations occurring before the crucial date without reference to those continuing 

 
unreasonable delay, some refusal to pay on demand, or some such intent to keep the money 
wrongfully from the pensioner. See United States v. Irvine, 98 U.S. 450, 450. 
85 United States v. Kissel, 218 U.S. 601, 610 (1910); United States v. Graham, 102 F.2d 436, 444 (2d 
Cir. 1939). 
86 Somberg v. United States, 71 F.2d 637, 639 (7th Cir. 1934); United States v. Arge, 418 F.2d 721, 
724 (10th Cir. 1969). 
87 Fogel v. United States, 162 F.2d 54, 55 (5th Cir. 1947); McGregor v. United States, 206 F.2d 583, 
584 (4th Cir. 1953). 
88 Boles JR ‘Easing the tension between statutes of limitation and the continuing offence doctrine’ 
(2012) 7(2) Northwestern Journal of Law and Social Policy 230 (220-256).  
89 Toussie v. United States, 397 U.S. 112 (1970). 
90 Triepel H, Völkerrecht und Landesrecht (Leipzig, Hirschfeld, 1899), p. 289. Cited in the 
International Law Commission Draft Articles (2001) para 7, 60. 
91 See Phosphates in Morocco PCIJ (Preliminary objections) 1938 401, Electricity Company of Sofia 
and Bulgaria (Preliminary Objection) (1939) 416. 
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thereafter. In other words, the origin of the dispute must be from an event that 

occurred after the date of ratification. 

In a preliminary objection to the jurisdiction of the Court, the PCIJ in Phosphates in 

Morroco, had to determine its jurisdiction ratione temporis. In this case, the 

applicant sought to rely on a continuing illegal act on the part of the respondent 

State as the source of the dispute. The French government made a declaration 

following ratification of the Optional Clause in 1931, accepting the Court's 

jurisdiction in any dispute which may arise after the ratification of the present 

declaration regarding situations or facts subsequent to such ratification.’ Relying 

on the declaration, the government maintained that the facts from which the 

present dispute arose date from before the crucial date (the date of acceptance of 

the compulsory jurisdiction). Hence the application of the Italian government could 

not be entertained. The Italian government, on the other hand, contended that the 

disputes arose from facts after that date, first because certain acts which were 

unlawful international acts were accomplished after the crucial date and when 

taken together with earlier acts to which they are closely linked, constitute as a 

whole, a single continuing illegal act which lasted until after the crucial date. 

Secondly, the Italian government posited that certain acts committed prior to the 

crucial date gave rise to a permanent situation that subsisted till after the crucial 

date and remained inconsistent with international law. The Court could not agree 

with the reasoning of the Italian Government because the source of the dispute was 

a decision given in 1925 which deprived an Italian the right to prospect for 

phosphates. That date is outside the jurisdiction of the Court. According to the 

Court, the contention that the decision only constituted a continuing violation up 

till a final decision given after the crucial date, refusing any form of redress, made 

no difference. The Court insisted that the acts (subsequent refusal to recognise the 

right to prospect phosphate), cannot be regarded as factors that gave rise to the 

dispute. The alleged denial of justice according to the Court merely resulted in 

allowing the unlawful act of 1925 to subsist without having any influence on the 

accomplishment of the act or on the responsibility arising from it, different from 

the time of the initial act.92  The PCIJ applied this same reasoning in Electricity 

 
92 Phosphates in Morocco (Preliminary objections) (1938) 404-405.   
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Company of Sofia and Bulgaria93 where the Court found that the actual cause of the 

dispute was subsequent to the date when Belgium made the Declaration accepting 

the jurisdiction of the court.94 The ICJ in Right of Passage over Indian Territory 

(Portugal v India),95 similarly applied the reasoning of the PCIJ in Phosphates in 

Morocco.    

In these cases, due to the nature of the temporal restriction, the continuing nature 

of the violation could not be used to bring the case within the temporal jurisdiction 

of the Court. Rather it was used to determine the nature of the act alleged to be the 

real cause of the dispute. Given that the events started before the crucial date, they 

were time-barred despite the continuation.  The extent of application of continuing 

violations doctrine was not given a clear interpretation in these cases as it was not 

shown whether it could be used to bring an otherwise inadmissible communication 

within the temporal scope of the Court’s jurisdiction. Subsequent interpretations 

by human rights organs have shown that the violations occurring before the crucial 

date could be heard provided the treaty rights of the affected person are 

continually violated beyond that date because of a continuation of the act, facts or 

situation or its lasting consequences. Hence the doctrine of continuing violation of 

human rights mainly considers for how long the treaty rights of the person have 

been infringed upon and particularly its continuance beyond the crucial date. 

The Institut de Droit in its 1975 resolution on the intertemporal problem in Public 

International law referred to the continuing violations doctrine as an exception to 

the rule against retroactivity. In particular, the resolution provides that in the 

application of the rule against retroactivity, ‘any rule which relates to the 

continuous effects of a legal act shall apply to effects produced while the rule is in 

force, even if the act has been performed prior to the entry into force of the rule.’96 

The ILC has also in its Draft Articles also expounded on the definition of what 

 
93 Electricity Company of Sofia and Bulgaria (Preliminary Objection) (1939) 414.      
94 Electricity Company of Sofia and Bulgaria (Preliminary Objection) (1939) 419-420.   
95 Right of Passage over Indian Territory (Portugal v India) (Merits) Judgment of 12 April 1960 
(1960) ICJ Rep 6, Extracted from Summaries of Judgments, Advisory Opinions and Orders of the 
International Court of Justice 52. 
96 Institut de Droit International The Intertemporal Problem in Public International Law  
Resolution adopted at its Session of Wiesbaden 1975, para 1, 2(g) available at http://www.idi-
iil.org/en/publications/i-le-probleme-intertemporel-en-droit-international-public/ (accessed 21 
August 2019). 
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amounts to a breach extending in time (continuing violation) as opposed to a 

completed violation (breach not extending in time) for the purpose of determining 

state responsibly in that regard. The work of the ILC as will be shown in the course 

of the chapter on this subject is incisive and has been relied upon by international 

tribunals in deciding whether a breach extends beyond the crucial date and as such 

if the case before it is admissible.  

The continuing violations doctrine has been mostly applied by human rights 

organs in the determination of ratione temporis jurisdiction in cases of alleged 

violation occurring before the relevant treaty or Optional Protocol entered into 

force for a State Party.   As will be shown in the next chapter, both in the domestic 

and international applications, the continuing violations doctrine has been a source 

of confusion. While the rule against retroactivity is an objective assessment of 

temporal limitations, the continuing violation doctrine is a subjective one that 

admits relevant considerations and is applied in each case based on the peculiar 

facts and violations alleged.  As such, determining a continuing violation is largely a 

case-specific analysis, and the doctrine has proved not to be a one size fits all. This 

has paved the way for several interpretations of the doctrine which makes the 

possibility of deriving a consistent test for continuing violations almost impossible. 

Such development in the understanding of the doctrine through case-specific 

analysis unites with the theory of intersectionality which prioritises a contextual 

understanding of issues. It is particularly relevant to determining cases of alleged 

human rights violations given that the breach of a right could occur in varying 

circumstances, necessitating a context specific examination. 

4.6 DEFINING A CONTINUING VIOLATION: DISTINGUISHING A COMPLETED 

FROM A CONTINUING VIOLATION 

Determining whether a violation continues or is completed for the purpose of 

admissibility ratione temporis basically looks at whether the alleged breach ends 

before or extends beyond the date when the treaty or Optional Protocol enters into 

force for the State Party. Defining a continuing violation as opposed to a completed 

one has proved over the years not to be a walk in the park. The concept has been 

subjected to several interpretations by human rights organs, international bodies 

such as the ILC and authors. Several tests have been developed in a bid to 
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distinguish between a completed act, fact or situation, hence a completed violation 

or breach on one hand, and a continuing act, fact or situation denoting a continuing 

violation or breach.  

The distinction of continuing violations from completed acts is not only crucial in 

the determination of jurisdiction, but it also influences areas such as reparation 

and enforcement.97  In Broniowsky v. Poland,98   the ECHR held that the date from 

which the Court has jurisdiction ratione temporis not only marks the beginning of 

the period throughout which up to the time of the decision, acts or omissions of 

the State will be assessed to measure compliance with the Convention, but is 

equally relevant for the determination of the actual content and scope of the 

applicant’s legal interest guaranteed by the Convention. In the Rainbow Warrior 

Case, the Arbitral tribunal found it important to observe the time involved in the 

breach as it would have an impact on the remedies.99 Referring to the work of the 

ILC (which will be discussed in the next section), the tribunal distinguished 

between a completed and a continuing violation and found that the failure to 

return the two agents was not only material but a continuing breach. The tribunal 

thus noted that  

‘this classification is not purely theoretical, but, on the contrary, it has 

practical consequences, since the seriousness of the breach and its 

prolongation in time cannot fail to have considerable bearing on the 

establishment of the reparation which is adequate for a violation 

presenting these two features.’100 

The concept of continuing violation has been given better clarification over the 

years through the jurisprudence of human rights organs and other special works 

on the issue. The major issue that human rights organs, the International Law 

Commission (ILC) as well as authors have had to grapple with is distinguishing a 

 
97 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ of an International Obligation: Selected 
Problems (1996) 66(1) British Yearbook of International Law 415.   
98 Broniowsky v. Poland, Application no. 31443/96, EctHR (2004). 
99 Rainbow Warrior (New Zealand v. France) UN Report on International Arbitral Awards vol XX 
(Sales No. E/F.93. V.3), 215 (1990). See also Davidson JS ‘The Rainbow Warrior Arbitration 
Concerning the Treatment of French Agents Mafart and Prieur’ (1991) 40(2) International and 
Comparative Law Quarterly 452. 
100 Rainbow Warrior Case (1990) 215 at 264.  
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completed act with lasting consequences only (sometimes referred to as 

instantaneous acts) from a continuing violation.  

Pauwelyn has defined a continuing violation as ‘the breach of an international 

obligation by an act of a subject of international law extending in time and causing 

a duration or continuance in time of that breach.’101 In his analysis, he notes that at 

‘the origin of each continuing violation lies an act or series of acts which extend 

over a period of time coinciding with both the period during which the 

international obligation concerned is breached and the period the continuing 

violation is in existence’.102 On the other hand, Pachtenbeke and Haeck define 

instantaneous violations as acts or omissions that have no extended duration in 

time.103 Buyse is of the opinion that a continuing violation exists where there is a 

sufficient continuum of the acts, facts or situation leading to the dispute from past 

to present.104  Buyes also notes that the term "continuing violation" is not 

necessarily connected with the non-retroactivity issue as an applicant can 

complain of a continuing violation which started after the entry into force of the 

treaty. But in its application to non-retroactivity, it is essentially a matter of 

sufficient continuity across the time-limit.105 Loucaides considers the continuing 

nature of the violation of human rights to be ‘an aggravating factor and may qualify 

as “systematic”, “constant”, “gross” or “flagrant” or as a “consistent pattern” of 

violation of human rights’.106  The next chapter will show how the cases of 

different human rights organs have been interpreted attempting to derive a 

reliable test for determining if a violation is completed or continuing. 

4.6.1 The International Law Commission’s interpretation of continuing 
violations 

In clarifying what is a continuing violation, the International Law Commission 

(ILC) distinguishes between a breach that is continuing and one which is already 

 
101 Pauwelyn J (1996) 415. 
102 Pauwelyn J (1996) 416. 
103Van Pachtenbeke A, Haeck Y (2010) 48. 
104 Buyse A (2006) 71-72. 
105 Buyse A (2006) 74-75. 
106 Loucaides L ‘The concept of “continuing” violations of human rights’ The European Convention 
on Human Rights: Selected Essays (2007) 17. 
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completed.  Article 14 of the Draft Articles dealing with the extension in time of the 

breach of an international obligation states that: 

1. The breach of an international obligation by an act of a State not 

having a continuing character occurs at the moment when the act is 

performed, even if its effects continue. 

2. The breach of an international obligation by an act of a State having 

a continuing character extends over the entire period during which the 

act continues and remains not in conformity with the international 

obligation. 

While paragraph 1 represents a breach that is completed, paragraph 2 speaks to a 

breach which is continuing. 

Referring to paragraph 1, the ILC notes that its use of the words, ‘at the moment’ is 

intended to provide a precise description of the time frame in which a completed 

wrongful act is performed without insisting that the act be completed in a single 

instant.107 This implies that a breach which is completed does not necessarily have 

to be instantaneous, rather the provision means that the breach is completed 

before the crucial date and when the determination of its existence is in issue. As 

such, a breach might continue as contemplated in paragraph 2 but cease before the 

crucial date. In such cases, the legal effect is not different from what applies in 

paragraph 1. Noting in its commentary that the distinction between completed and 

continuing acts is a relative one, the ILC puts the point succinctly 

A continuing wrongful act itself can cease: thus a hostage can be 

released, or the body of a disappeared person returned to the next of 

kin. In essence, a continuing wrongful act is one which has been 

commenced but has not been completed at the relevant time. Where a 

continuing wrongful act has ceased, for example by the release of 

hostage or the withdrawal of forces from the territory unlawfully 

occupied, the act is considered for the future as no longer having a 

 
107 International Law Commission Draft Articles (2001) para 2, 59. 
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continuing character, even though certain effects of the act may 

continue. In this respect, it is covered by paragraph 1 of article 14.108 

This makes the distinction employed by some scholars between ‘instantaneous 

acts and continuing violation’ somewhat problematic. The use of ‘instantaneous 

acts’ contemplate a completion or commission of the breach at a single instant for 

example killing. It is important to note that the quest to determine when a breach 

begins and how long it continues for the purpose of determining the Court’s 

jurisdiction is towards determining one key element – whether the breach or 

violation continues and runs into the time when the State party is under an 

obligation to respect the right. As such, emphasis should not be whether the act 

was instantaneous or not, rather it is whether it subsists till the time the State 

takes up the obligation or becomes subject to the jurisdiction of the international 

organ. 

Distinguishing a completed act and a continuing violation becomes even more 

complex where the completed act leaves lasting consequences. Many applicants 

consider such lasting consequences as good enough to found a Court’s jurisdiction 

given that they are the result of the earlier acts of the State party. For example, in 

Sandra Lovelace v. Canada, the applicant believed the continuing impact of 

Canadian legislation, in preventing her from exercising her rights as a member of a 

minority was sufficient to constitute a breach of article 27 of the International 

Covenant on Civil and Political Rights.109 Regarding paragraph one of Article 14, 

the ILC notes that the breach occurs at the moment it is performed, for example, 

the killing of a person by a police officer and the shooting down of an aircraft 

lawfully flying over a country’s territory. Though performed in a moment and 

completed, they usually leave behind lasting consequences. The provision, 

however, is to the effect that ‘even if its effects continue’, the act is not made a 

continuing one. Distinguishing a completed act with lasting consequences usually 

presents difficulty before human rights organs.  The ILC, however, tries to solve 

this controversy noting that  

 
108 International Law Commission Draft Articles (2001) para 5, 60. 
109 See Sandra Lovelace v. Canada, Communication No. R.6/24 HRC (1981). 
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An act does not have a continuing character merely because its effects 

or consequences extend in time. It must be the wrongful act as such 

which continues. In many cases of internationally wrongful acts, their 

consequences may be prolonged. The pain and suffering caused by 

earlier acts of torture or the economic effects of the expropriation of 

property continue even though the torture has ceased or title to the 

property has passed. Such consequences are the subject of the 

secondary obligations of reparation, including restitution, as required 

by Part Two of the articles. The prolongation of such effects will be 

relevant, for example, in determining the amount of compensation 

payable. They do not, however, entail that the breach itself is a 

continuing one.110 

This conclusion by the ILC suggests that arriving at the right decision involves 

‘distinguishing between new acts which are grievable, and the continuing impact 

of older acts which are not.’111 A continuing breach according to the ILC occupies 

the entire time during which the act continues and remains not in conformity with 

the international obligation, provided the State remains bound by the international 

obligation during that period.112 Examples of continuing wrongful acts cited by the 

ILC include the maintenance in effect of legislative provisions incompatible with 

treaty obligations of the State; unlawful detention of a foreign official; unlawful 

occupation of embassy premises, unlawful occupation of part of a territory of 

another state; maintenance by force of colonial domination, etc. Examples of such 

continuing violations can readily be found in the international case law.113 

 
110 International Law Commission Draft Articles (2001) para 6, 60.    
111 Bloch RI ‘Arbitration: time limits and continuing violations’ (1997) 96 Michigan Law Review 
2389. 
112 International Law Commission Draft Articles (2001) para 3, 60. 
113 In the Trail Smelter arbitration UNRIAA, vol III (Sales No. 1949. V.2) at 1905 (1938,1941), the 
obligation to prevent trans-boundary damage by air pollution was held to be breached for as long 
as the pollution continued. In the case concerning US Diplomatic and Consular Staff in Teheran, the 
detention of US diplomatic and consular staff constituted a continuing violation of Iran's 
international obligations towards the US. In the case concerning Military and Paramilitary Activities 
in and against Nicaragua, the US was held to be in a continuing breach of its obligations towards 
Nicaragua. In the Rainbow Warrior case, France was held to be in continuing violation of its 
obligations towards New Zealand by refusing to return its two agents who assisted in the sinking of 
the ship Rainbow Warrior to the Island of Hao. The agreement reached between France and New 
Zealand provided that the two French agents, at that time convicted prisoners in New Zealand, 
should be transferred to the Island of Hao, and remain there for three years.  
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The ILC also noted that the determination of whether a wrongful act is continuing 

or completed depends on the nature of the State’s obligation as well as the facts 

and circumstances of the given case.114 The consideration of the nature of the 

State’s obligation involves looking at the nature of the right alleged to have been 

violated. The summary of the ILCs position is that for a continuing violation to 

exist, the wrongful act itself, rather than the consequences, must continue and 

remain not in conformity with the international obligation. Similarly, the State 

party must also remain bound by the international obligation while the violation 

subsists. 

The Human Rights Committee as well as other human rights organs have however 

accepted jurisdiction where the continuing effects are in themselves contrary to 

the Covenant. In Buffo Carballal v. Uruguay, the Committee held that it is precluded 

from considering a communication if the alleged violations occurred before the 

entry into force of the Covenant for the State party concerned unless the alleged 

violations continue or have continuing effects which in themselves constitute a 

violation.115 As will be shown in the thesis going forward, continuing effects can be 

continuing violations where such effects negatively impact on the enjoyment of 

certain rights of the affected person. 

4.6.2 Acts, facts, and situations 

Although article 14 does not attempt a comprehensive treatment of the problems 

as noted in the commentary, article 14(2) does not make any reference to 

situations. The provision, as well as the analysis do not contemplate cases where a 

single act creates a situation that persists and remains in violation of the State’s 

treaty obligation.  With respect to situations, what could be determined is if for 

every single day the situation persists, the rights of the affected person can be said 

to be violated. In the discussions on the continuing violations doctrine, reference is 

usually made to acts, facts or situations. While some authors have separated facts 

and situations, in some cases they are used interchangeably. In the Phosphates in 

Morocco case, in a separate opinion, Mr. Cheng Tien-His noted that  

 
114 International Law Commission Draft Articles (2001) para 4, 60. 
115 Buffo Carballal v. Uruguay, Communication No. 33/1978, HRC (1981) para 13. 
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For the monopoly, though instituted by the dahir of 1920, is still existing 

today. It is an existing fact or situation. If it is wrongful, it is wrongful 

not merely in its creation but in its continuance to the prejudice of those 

whose treaty rights are alleged to have been infringed, and this 

prejudice does not merely continue from an old existence but assumes a 

new existence every day, so long as the dahir that first created it 

remains in force. Consequently, a situation or fact existing after the 

crucial date is no less a situation or fact subsequent although it may 

have existed also before that date.116  

In the Phosphate in Morocco case, Jonkheer van Eysinga in his dissenting opinion 

drew a distinction between facts on one hand and situations on the other hand 

with regard to which disputes must arise in order to fall within the Court’s 

jurisdiction. He noted that ‘the continuity and permanence of an unlawful act 

certainly constitutes a situation…’117 The dispute before the Court or other 

international tribunals can arise from such situations even though it was created 

before the ratification of the international instrument. The only important 

condition is that it exists after ratification. An example is the maintenance of a 

legislation which infringes on the right of a person. For as long as the legislation is 

in force, it provides a cause of action. Where it is maintained after ratification, the 

court or tribunal has jurisdiction to decide on a communication arising from the 

effect of the legislation.118    

Buyes attempted a distinction between acts, facts, and situations. He considers acts 

and facts as imputable forms of conduct or omission which are repeated over time. 

Situations, on the other hand, he considers being of a longer duration than acts and 

facts. The author emphasised that the act, facts, or situations must continue from 

the past to the present.119  In any case, the author noted that despite the 

distinction, the continuing violations principle as an exception to the rule against 

retroactivity applies in the same way to all three categories. The only decisive 

 
116 Phosphates in Morocco (Preliminary Objection) (1938)124. 
117 Phosphates in Morocco (Preliminary Objection) (1938)123-124. 
118 See Sandra Lovelace v. Canada (1981). 
119 Buyse A (2006) 71. 
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situation is that the relevant events are not entirely an affair of the past.120  Buyes 

also distinguished between a continuing violation and a continuing situation. His 

reasoning is that only that part of the situation which takes place after the 

ratification of a human rights treaty is a violation. The situation before that time is 

not a violation. As such, a human rights organ will only consider the facts occurring 

before the critical date because of the connection with the facts subsequent to 

ratification. 121 Pachtenbeke and Haeck agree with this distinction noting that a 

violation implies that the merits have already been investigated and the wrongful 

conduct established.122 

4.7 CONCLUSION 

The failure of domestic remedies and the opportunity to file communications 

individually have created an avenue for several cases to be brought before human 

rights organs. While the bulk of the cases concern violations occurring after the 

crucial date, human rights organs have overtime been flooded with cases of alleged 

violations some involving facts which occurred or began prior to that date.  The 

discussions in this chapter focused on instances where cases that are brought to 

human rights organs arising out of facts which occurred before the crucial date, 

considering the possibilities of accessing justice despite legal restrictions with 

respect to temporal limitations on the jurisdiction of human rights organs. 

This chapter unpacked the possibility of bringing otherwise inadmissible cases 

within the ratione temporis competence of international organs through the 

continuing violations doctrine which works as an exception to the rule against 

retroactivity in deserving cases. It began with demonstrating a justification of the 

doctrine based on the right of access to justice which is considered important for 

the protection and promotion of other rights. A look into the history showed that 

the doctrine is not only limited in its use in the realms of international law but has 

also come in aid to save civil claims and criminal prosecutions that would 

otherwise be stalled by the statute of limitations. It was shown from the brief 

history provided that the doctrine has evolved over time in its use both in domestic 

 
120 Buyse A (2006) 72.   
121 Buyse A (2006) 75. 
122 Van Pachtenbeke A, Haeck Y (2010) 48. 
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and international law. Unlike the earliest international cases, subsequent decisions 

have seen the reliance on the doctrine as capable of expanding the competence 

ratione temporis of international tribunals. The chapter through the analysis of the 

work of the ILC on breaches extending in time (continuing violations) in its Draft 

Articles provided an understanding of the interpretation of the continuing 

violations as opposed to completed violations, hence laying a foundation for the 

case law analysis of the doctrine by various human rights organs in the next 

chapter. 

The development of the doctrine in international law has been in case law of 

human rights organs. As such, the literature on the subject largely analyses the 

decisions, seeking to derive a test from the jurisprudence of various human rights 

organs in which there have been a lot of conflicting decisions. The next chapter 

would thus engage in an analysis of the case law of selected human rights organs 

including the Human Rights Committee, the Committee on the Elimination of All 

Forms of Discrimination against women, the Committee on Economic Social and 

Cultural Rights, the Committee on the Rights of Persons with Disabilities, the 

Strasbourg Organs, and the African Commission and Court. The analysis would be 

aimed at determining the tests that have been used, the inconsistencies in 

decisions and useful precedents that could be derived in dealing with more 

complex cases such as forced sterilisation.   
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CHAPTER FIVE 

RESPONSIBILITY WITHOUT TIME LIMITS: THE APPLICATION OF THE 

DOCTRINE OF CONTINUING VIOLATIONS BY SELECTED HUMAN RIGHTS 

ORGANS 

5.1 INTRODUCTION 

When the violation of a right continues, the window of opportunity to challenge 

such violation subsists. The doctrine of continuing violation ensures that temporal 

restrictions do not stand in the way of justice for persons whose rights are 

continuously violated. Understanding the purpose of a continuing violation is 

easier than determining what it is in each scenario. Human rights organs have 

overtime through their jurisprudence attempted to clarify what violations should 

be considered continuing in determining temporal jurisdiction over alleged 

breaches occurring before the crucial date. The attempts have been aimed at 

distinguishing between a continuing violation and an instantaneous or completed 

violation with lasting consequences which are not violations. However, a 

predictable test for such determination has not been developed as different 

approaches to the issue have been taken. 1  In a bid to ensure that it is the act as 

such which continues and not merely its effects, the human rights organs have 

adopted different tests with varying results by even the same human rights organ.   

The case law has not established a single standard upon which all acts and 

situations can be measured. 2  The issues have largely been treated on a case by 

case basis although there are some recurring patterns.3  While it may appear that  

given the case-specific determination involving different rights alleged to have 

been breached in a different circumstances, deriving a one size fits all test for 

determining a continuing violation in all such cases could be asking for too much, 

this thesis proffers a standard that can be employed to determine continuing 

violations in all cases in preference for the several complex and sometimes 
 

1 Loucaides L ‘The concept of “continuing” violations of human rights’ The European Convention on 
Human Rights: Selected Essays (2007) 22, Van Pachtenbeke A, Haeck Y ‘From De Becker to Varnava: 
The state of continuing situations in the Strasbourg case law’ (2010) 1 European Human Rights Law 
Review, 48; Blanchard S ‘State consent, temporal jurisdiction, and the importation of continuing 
circumstances analysis into international investment arbitration’ (2011) 10(3) Washington 
University Global Studies Law Review 444. 
2 Loucaides L (2007) 22 referring to the distinction between instantaneous acts and continuing 
violations in De Becker v. Belgium (1962) and X v. Belgium (1968). 
3 Van Pachtenbeke A, Haeck Y (2010) 49. 
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problematic tests that have be utilised by human rights organs. The chapter 

prescribes the contextual approach which requires the examination of the nature 

of rights allegedly violated as well as the states obligation in respect of it, and the 

context in which the breach occurred in determining if the violation continues. 

This approach prioritises the context as that is the defining factor in continuing 

violations analysis given that the same right can be violated in several contexts.  

While this test is not entirely new given that it has been suggested by other 

authors, this thesis demonstrates is usefulness in the context of forced 

sterilisation. This test is preferred because it speaks to the essence of the 

continuing violations doctrine which aims at ensuring admissibility of rights 

whose violations are continuing and its application limits the merits consideration 

to only those violations, thereby ensuring that the doctrine does not undermine 

the rule against retroactivity. 

This chapter discusses the interpretation of continuing violations by selected 

United Nations and regional human rights organs.  Having provided the basics 

about the continuing violations doctrine in the preceding chapter, this chapter 

aims to show how the doctrine has been defined in case law. Taking the discussion 

further, this chapter aims to show the challenges the interpretations so far pose for 

determining continuing violations in the context of forced sterilisation. It also 

highlights some shortcomings in the decisions aimed at showing the need to adopt 

a more consistent and predictable test for defining continuing violations. The 

chapter further highlights some thoughts about the implications of the continuing 

violations doctrine on the development of human rights law based on how human 

rights organs approach this opportunity to expand their temporal jurisdiction. The 

chapter proceeds to show that circumventing the perceived risks of an overly lax 

approach is by preferring the contextual approach to determining continuing 

violations across all human rights organs. Guided by the theory of 

intersectionality, the chapter emphasises the importance of this contextual 

approach in determining continuing violations in the context of forced 

sterilisation.  This analysis sets the stage for a practical approach to the 

discussions in chapter six which aims to examine the rights violated in the context 

of forced sterilisation and their possible continuing nature.  
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5.2 UNITED NATIONS HUMAN RIGHTS ORGANS  

This section provides the perspectives of the United Nations human rights organs 

on continuing violations. Focus here is on Committees that have developed 

jurisprudence on continuing violations such as the Human Rights Committee 

(HRC); the Committee on the Elimination of Discrimination Against Women 

(CEDAW Committee); the Committee on Economic, Social and Cultural Rights 

(CESCR Committee); and the Committee on the Rights of Persons with Disabilities 

(CRPD Committee). The jurisprudence of other Committees, the Committee on the 

Elimination of Racial discrimination, Committee on the Rights of the Child, and the 

Committee against Torture are not given special analysis because they have only a 

few decisions on continuing violations and as such it is considered premature to 

attempt to derive a test from their interpretations. Also, the decisions given by 

these organs show no real difference in their interpretation of continuing 

violations compared with the other UN Committees that have developed slightly 

different interpretations of the doctrine.   

5.2.1 The Human Rights Committee 

The Human Rights Committee oversees compliance with the International 

Covenant on Civil and Political Rights which entered into force on 23 December 

1975 and is empowered to consider individual communications by the Optional 

Protocol to the International Covenant on Civil and Political Rights which took 

effect on 12 March 1991. The accession by Qatar on 21 March 2018 brings the 

States Parties to the Covenant to 172.4 The Optional Protocol which establishes an 

individual complaints mechanism currently has 116 State Parties.5 The individual 

complaints mechanism resembling a quasi-judicial system, allows victims to file 

communications with the Committee after they have exhausted all available 

domestic remedies.6 The Human Rights Committee noted in Randolph v. Togo7 that 

 
4 See United Nations Treaty Collection International Covenant on Civil and Political Rights available 
at https://treaties.un.org/Pages/ViewDetails.aspx?chapter=4&clang=_en&mtdsg_no=IV-4&src=IND 
(accessed 29 March 2019). 
5 See United Nations Treaty Collection Optional Protocol to the International Covenant on Civil and 
Political Rights https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
5&chapter=4&clang=_en#bottom (accessed 29 March 2019). 
6 Buergenthal T, Shelton D and Stewart DP International Human Rights in a Nutshell 3ed (2002) 59. 
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prior to considering any claims contained in a communication, the Human Rights 

Committee must, in accordance with its rules of procedure, decide whether or not 

it is admissible under the Optional Protocol to the Covenant.8 The decision is made 

after considering different admissibility criteria9 including whether it has 

temporal jurisdiction.10 

Unlike other Optional Protocols, the OP-ICCPR does not include a limitation of the 

operation of the Protocol to communications of alleged violations which occurred 

before its entry into force for the State party. Rather, States Parties have made 

declarations restricting the temporal reach of the Committee with respect to 

communications from individuals in their respective States.11 For instance, the 

Declaration of Germany upon ratification of the OP-ICESCR is to the effect that 

The Federal Republic of Germany formulates a reservation concerning 

article 5 paragraph 2 (a) to the effect that the competence of the 

Committee shall not apply to communications by means of which a 

violation of rights is reprimanded having its origin in events occurring 

prior to the entry into force of the Optional Protocol for the Federal 

Republic of Germany.12  

 
7 Randolph v. Togo, Communication No. 910/2000, U.N. Doc. A/59/40, HRC (2003). See also Rule 
97(2) Rules of Procedure of the Human Rights Committee 9 January 2019 UN Doc. 
CCPR/C/3/Rev.11.  
8 Randolph v. Togo (2003) para 8.1. See also Vojnovic v. Croatia, Communication No. 1510/2006, 
U.N. Doc. CCPR/C/95/D/1510/2006, HRC (2009) para 7.1; Solorzano de Pena v. Venezuela, Comm. 
156/1983, U.N. Doc. A/41/40, HRC (1986) para 5.1. 
9 Depending on the circumstance of the case, this would involve amongst others determining its if 
domestic remedies have been exhausted, its jurisdiction ratione loci, ratione materiae, ratione 
personae. 
10 Randolph v. Togo (2003) para 8.2. See also Paraga v. Croatia, Communication No. 727/1996, U.N. 
Doc. CCPR/C/63/D/727/1996, HRC (1998) para 5.1-5.2. 
11 Such states include Chile, Germany, Moldova, Kazakhstan, Malta, Guatemala, Slovenia amongst 
others. See United Nations Treaty Collection Optional Protocol to the International Covenant on 
Civil and Political Rights https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
5&chapter=4&clang=_en#bottom (accessed 29 March 2019). 
12 See Optional Protocol to the International Covenant on Civil and Political Rights Declarations and 
Reservations available at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-5&chapter=4&lang=en  
(accessed 10 April 2019).  The Declarations by other State parties such as Chile, Croatia, Moldova, 
Kazakhstan, Malta, Guatemala, Slovenia, Sri Lanka are similarly worded. 
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The Committee refers to these declarations in determining its jurisdiction ratione 

temporis.13  

The HRC has held that it is precluded from considering a communication if the 

alleged violations occurred before the entry into force of the Covenant for the State 

party concerned, unless the alleged violations continue or have continuing effects 

which in themselves constitute a violation.14 In this light, the Committee has held in 

Buffo Carballal v. Uruguay that a period of detention which continues after the 

entry into force of the Covenant will not fall outside its ratione temporis 

competence, even if the detention began before that date.15 Also, the maintenance 

in effect of a legislation that continually infringes on the rights of the applicant 

beyond the crucial date has been held to be a continuing violation. In Sandra 

Lovelace v. Canada, the HRC found that the continuing impact of a Canadian 

legislation, in preventing Lovelace from exercising her rights as a member of a 

minority group, was enough to constitute a breach of article 27 of the Covenant as 

it lasted beyond the crucial date.16  

With respect to the Committee’s requirement that the violation complained of 

must continue after the entry into force of the Covenant or Optional Protocol, the 

Committee has provided a guide for determining a continuation. It has noted in 

some of its decisions that for a continuing violation to exist, there must be an 

affirmation of the past actions of the State party after the crucial date. In E and AK 

v. Hungary,17  on the meaning of a continuing violation, the Committee stated that  

 
13 See Paraga v. Croatia, Communication No. 727/1996, U.N. Doc. CCPR/C/63/D/727/1996, HRC 
(1998). 
14 Buffo Carballal v. Uruguay, Communication No. 33/1978, U.N. Doc. CCPR/C/12/D/33/1978, HRC 
(1981) para 13; Sandra Lovelace v. Canada, Communication No.  24/1977, U.N. Doc. 
CCPR/C/13/D/24/1977 HRC (1981) para 7.3.   
15  Buffo Carballal v. Uruguay (1981) para 5(a), 13. 
16 Sandra Lovelace v. Canada (1981) para 13.1.    
17 E and AK v. Hungary, Communication No. 520/1992, U.N. Doc. CCPR/C/50/D/520/1992, HRC 
(1994). 
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A continuing violation is to be interpreted as an affirmation, after the 

entry into force of the Optional Protocol, by act or by clear implication, 

of the previous violations of the State party.18 

This definition implies that for a violation to be continuing after the crucial date, 

the State party must either by commission or omission;19 affirm the earlier acts of 

violation. Second, the effects of this affirmation should violate the Covenant.20  

Ready examples from the jurisprudence are enactment of a legislation affirming 

the past act of government in contravention of the Covenant;21 and a court 

decision affirming a past act of State constituting a violation.22   

5.2.1.1 Enactment of a legislation affirming the past act of government in 

contravention of the Covenant 

In Simunek v. The Czech Republic,23  the authors’ (Polish citizens resident in 

Canada) properties were confiscated and sold by the authorities of Czechoslovakia 

during the communist regime which fell in 1989. This was prior to the entry into 

force of the Optional Protocol for the Czech Republic in 1991. The authors, 

however, claimed that they suffer continued discrimination by virtue of Act 

87/1991 which provides for restitution and compensation for the loss of property 

only to Czech and Slovak Citizens and permanent residents in the republic. This 

made it almost impossible for them to get restitution of their properties 

confiscated during the communist regime. Since the applicants claimed that Act 

No. 87/1991 continued to discriminate against them, the Committee decided that 

the communication was admissible. In this case, the law which was promulgated 

 
18 E and AK v. Hungary (1994) para 6.4. See Drake v. New Zealand, Communication. No 601/1994, 
U.N. Doc. A/52/40, HRC (1997). The definition given by the HRC in E and AK v. Hungary has equally 
been criticised. The requirement of an affirmation has been criticised as having been adopted for 
reasons of public policy rather than as a genuine interpretation of ratione temporis requirement. 
See the individual opinion of Ms. Christine Chanet in Konye v. Hungary (1994). It is equally 
considered an anomaly that is not always applied strictly in all communications. See O’Sullivan M 
‘’Past’ Violations under international human rights law: The indigenous ‘stolen generation’ in 
Australia (2005) 23(2) Netherlands Quarterly of Human Rights 259.  
19 In Ivan Somers v. Hungary (1996) para 6.4, the HRC in its admissibility decision showed that an 
affirmation could be an act or omission. 
20 Drake v. New Zealand (1997). 
21 Simunek v. The Czech Republic, Communication No. 516/1992, U.N. Doc. 
CCPR/C/54/D/516/1992 HRC (1995). 
22 Blaga and Blaga v. Romania, Communication. No 1158/2003, U.N. Doc. A/61/40, HRC (2006), 
Singarasa v. Sri Lanka, Communication. No 1033/2001, U.N. Doc. A/59/40, HRC (2004). 
23 Simunek v. The Czech Republic (1995). 
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after the crucial date was an affirmation of the earlier acts of the State party and it 

continued to violate the authors’ Covenant rights.24 

5.2.1.2 Court decision affirming a past act of a State constituting a violation 

An affirmation of a past act of the State by a subsequent court decision has been 

held to be a continuing violation. In Blaga and Blaga v. Romania,25 regarding its 

jurisdiction ratione temporis, the Committee observed that the effect of the 

Supreme Court's decision after the crucial date was that the expropriation of the 

authors' property remained legally valid. It could thus be argued that the decision 

confirmed and re-affirmed the validity of the earlier measures by the State party, 

bringing the claims within the competence of the Committee ratione temporis.26 

Also in Singarasa v. Sri Lanka,27 the Committee observed that although the author 

was convicted at first instance on 29 September 1995, i.e. before the entry into 

force of the Optional Protocol for the State party, the judgement of the Court of 

Appeal upholding the author's conviction, and the Supreme Court's order refusing 

leave to appeal were both rendered on 6 July 1999 and 28 January 2000, 

respectively, after the Optional Protocol came into force. The Committee 

considered the Appeal Court’s decision, which confirmed the Trial Court’s 

conviction, as an affirmation of the conduct of the Trial Court. In the 

circumstances, the Committee concluded that it had jurisdiction to consider the 

merits of the communication.28   

5.2.1.3 Instantaneous violations 

In Anton v. Algeria,29 the HRC noted that the measures taken by the State party 

prior to the entry into force of the Optional Protocol for the State party must 

continue to produce effects which, in themselves, would constitute a violation of 

any of the rights established in the articles invoked subsequent to the Protocol's 

 
24 Simunek v. The Czech Republic (1995) para 4.4-4.5. 
25 Blaga and Blaga v. Romania (2006). 
26 Blaga and Blaga v. Romania (2006) para 6.4. 
27 Singarasa v. Sri Lanka (2004). 
28 Singarasa v. Sri Lanka (2004) para 6.3.   
29 In Anton v. Algeria, Communication No. 1424/2005, U.N. Doc. CCPR/C/88/D/1424/2005, HRC 
(2006). 
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entry into force.30 A such, violations which in the Committee’s view are 

instantaneous (completed at the moment it is done) without lasting effects which 

also violate the Covenant have been held inadmissible ratione temporis. In 

Bergauer v. Czech Republic,31 the Committee held that although the applicant’s 

properties were confiscated in 1945, a long time before the entry into force of the 

ICCPR and the Optional Protocol, it declared the communication inadmissible. The 

reason was that confiscation was an instantaneous act (completed the moment it is 

done) without continuing effects that violate the Covenant.32 In Huseynov v. 

Azerbaijan,33  the Committee upon restating this rule for defining a continuing 

violation held that an isolated act of torture does not give rise to a continuing 

violation where it occurs before the crucial date.34 In this case, the author alleged 

that he was tortured during his pretrial investigation. He however noted that 

though occurring before the crucial date, he had lasting physical and mental health 

consequences. The Committee restating its rule in Anton v. Algeria noted that the 

case was inadmissible. The lasting effects alleged by the author speak to the lasting 

consequences of torture on physical and mental health which are worth 

considering as a continuing violation of the right to health. While it demonstrates 

that the violation of one right can have continuing effects which compromise the 

enjoyment of other rights, considering that the right to health is not guaranteed in 

the ICCPR, the Committee probably saw no reason to delve further into it. 

The test of the Human Rights Committee for defining continuing violations is that 

the alleged violation must have continued beyond the crucial date through an 

affirmation either by an act or clear implication, or the violation generates effects 

which in themselves violate the Covenant. In the case of instantaneous or 

 
30 See also Deisl v. Austria, Communication No. 1060/2002, U.N. Doc. CCPR/C/81/D/1060/2002, 
HRC (2004) para 10.3; Konye and Konye v. Hungary, Communication No. 520/1992, U.N. Doc. 
CCPR/C/50/D/520/1992, HRC (1994) para. 6.4; Ivan Somers v. Hungary, Communication. No. 
566/1993, U.N. Doc. A/51/40, HRC (1996) para 6.2, Patrick Holland v. Ireland Communication. No. 
593/1994, U.N. Doc.CCPR/C/58/D/593/1994, HRC (1996) para 9.2.  
31 Bergauer v. Czech Republic, Communication 1748/2008, U.N. Doc. CCPR/C/100/D/1748/2008, 
HRC (2010). 
32 Bergauer v. Czech Republic (2010) para 8.3. 
33 Huseynov v. Azerbaijan, Communication No. 2042/2011, CCPR/C/111/D/2042/2011, HRC 
(2014). 
34 Huseynov v. Azerbaijan (2014) para 6.6. The Committee reached the same conclusion on an 
alleged case of torture in Avadanov v. Azerbaijan Communication No. 1633/2007, 
CCPR/C/100/D/1633/2007, HRC (2009) para 6.2. 
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completed violations, the fact that the author is placed in a disadvantaged or worse 

position because of the action of the State party does not necessarily make it a 

continuing violation. The lasting effects must negatively impact the enjoyment of a 

protected right which exists for the affected person at the relevant time. The 

existence of a continuing violation must be traceable to a right in the Covenant at 

the relevant time.   

5.2.2 The Committee on the Rights of Persons with Disabilities 

The Committee on the Rights of persons with disabilities oversees the 

implementation of the Convention on the Rights of Persons with Disabilities by the 

State Parties. The Convention adopted on 13 December 2006, entered into force on 

8 May 2008 and has been ratified by 177 State parties.35 The Optional Protocol 

which entered into force on 3 May 2008 has been ratified by 95 States.36 By its 

rules of Procedure37 the Committee must determine if a communication is 

admissible under article 2 of the Optional Protocol. Similar to other Optional 

Protocols, in respect of its ratione temporis jurisdiction, the Committee considers a 

communication inadmissible where the facts that are the subject of the 

communication occurred before the entry into force of the Protocol unless those 

facts continue after that date.38 The Committee has decided on its competence 

ratione temporis under the Protocol in a few cases and like the Human Rights 

Committee has interpreted continuing violations to be it to be ‘an affirmation, after 

the entry into force of the Optional Protocol, by act or by clear implication, of the 

previous violations.’39 

 
35 United Nations Treaty Collection,  Convention on the Rights of Persons with Disabilities available 
at https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
15&chapter=4&clang=_en (accessed 29 April 2019. 
36 United Nations Treaty Collection, Optional Protocol to the Convention on the Rights of Persons 
with Disabilities available at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-
a&chapter=4&clang=_en (accessed 29 April 2019). 
37 Rules of Procedure of the Committee on the Rights of Persons with Disabilities, Rule 65. 
38 Article 2(f) Optional Protocol to the Convention on the Rights of Persons with Disabilities. 
39 Marlon James Noble v. Australia Communication No. 7/2012, CRPD Committee (2016) para 7.4. 
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5.2.2.1 Affirmation of the past acts of the State Party through a court decision 

after the crucial date 

In Marlon James Noble v. Australia,40 the case concerned the denial of the author of 

the enjoyment of his rights in the Convention on an equal basis with others 

particularly the discriminatory effects of the Mentally Impaired Defendants Act 

which affects his rights as an accused person. Being considered under the act as 

unfit to plead denies him the enjoyment of his legal capacity like others. The 

Optional Protocol entered into force for Australia on 19 September 2009. In its 

decision on its ratione temporis jurisdiction, the Committee separated the claims 

and analysed the existence of a continuing violation in respect of each alleged 

violation. Regarding the claim under Article 14 of his continued detention, the 

Committee held that it was competent ratione temporis given that from his first 

detention in 2001, he remained in custody until January 2012, after the entry into 

force of the Protocol.41 Concerning the authors allegation of a violation of article 

12 and 13 of the Convention (equal protection and access to justice) with regard to 

his declaration as unfit to plead, the Committee noted that though the first decision 

was made by the District Court in 2003, the decision was reiterated by the States 

authorities through the decision of the District Court in 2010. This in effect 

constitutes an affirmation of the earlier acts of the state party. The Committee thus 

held that as a result, the author continued to be deprived of his right to plead not 

guilty and have the evidence against him tested. Since this lasted beyond the entry 

into force of the Covenant, the Committee was competent ratione temporis.42 This 

approach of the Committee is commendable given its analysis of the rights 

complained of rather than the facts of the communication alone.  This approach is 

beneficial for separating violations that are continuing from those that are not. 

This is important given that the doctrine looks to the continuance of the violation 

rather than the facts. It thus makes sense to begin an inquiry with the violation at 

the centre of it all. 

Showing a necessary connection between events occurring before and after the 

entry into force of the Convention and Protocol has been a relevant consideration 

 
40 Marlon James Noble v. Australia Communication No. 7/2012, CRPD Committee (2016). 
41 Marlon James Noble v. Australia (2016) para 7.5. 
42 Marlon James Noble v. Australia (2016) para 7.6. 
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in the Committee’s ratione temporis determination, particularly for showing an 

affirmation of the earlier acts of the State party. In doing this, it considers if the 

decisions (whether administrative or judicial or both) taken in respect of the 

author’s case before and after the crucial date have a necessary connection having 

regard to the rights alleged to have been violated. In Bacher v. Austria,43 the 

communication concerned the removal of a roof that served as a protection to the 

path Mr. Bacher (a man with a disability) used to access his house.   Although the 

removal of the roof happened before the entry into force of the protocol, the 

author maintained that Mr. Bacher’s rights under the Convention continue to be 

violated because of the decisions taken by the State’s authority after the entry into 

force of the Convention and Optional Protocol. The Committee agreed with this 

view noting that the decisions taken by the authorities after the entry into force of 

the Protocol are an offshoot of the earlier decisions and cannot be dissociated from 

them. Hence it held that it is not precluded ratione temporis as some of the facts 

occurred after the entry into force of the Convention and the Optional Protocol.44  

Similarly, the Committee in an earlier decision in A.F. v. Italy45  found a connection 

between the administrative decision for which the author complained of 

discrimination and the Council of State decision (given after the crucial date) 

which examined formal aspects or errors in the decision of the administrative 

body.46 The Committee came to a similar conclusion upon the same reasoning in a 

decision given earlier in Jungelin v. Sweden.47 Here, the author a visually impaired 

person was denied employment through several decisions for which she alleged a 

violation of her rights in the Convention. The Committee had jurisdiction ratione 

temporis because of a decision given after the crucial date which in its opinion 

could not be dissociated from the decisions given before the entry into force of the 

Protocol.48 

 
43 Bacher v. Austria, Communication No. 26/2014, CRPD Committee (2018). 
44 Bacher v. Austria (2018) para 8.3-8.6. 
45 A.F. v. Italy, Communication No. 9/2012, CRPD Committee (2015). 
46 A.F. v. Italy (2015) para 7.5. 
47 Jungelin v. Sweden, Communication No. 5/2011, CRPD Committee (2014). 
48 Jungelin v. Sweden (2014) para 7.3-7.6. 
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The reverse was the case however in McAlpine v. United Kingdom of Great Britain 

and Northern Ireland.49 In this case, the author was dismissed from his post as a 

service delivery manager based on the assumption that his prolonged illness 

would mean more time out of work. The dismissal, as well as the judicial review of 

the decision, took place before the Convention and Protocol entered into force for 

the State in 2009. A decision was however given in 2010 denying the author leave 

to appeal the decision of the lower court because no error in law was identified. 

The Committee in this regard noted that the decision, by its very nature (being a 

decision in respect of an order seeking leave to appeal and not the substance of the 

complaint), did not in itself constitute an act that reiterated the content of the 

judgements of the lower courts in their rulings on the question of discrimination 

raised by the author, and that, consequently, the decision did not violate the 

author’s rights under the Convention. The Committee thus held that it is not 

competent ratione temporis.50 This decision contrasts with the HRC decision in 

Singarasa v. Sri Lanka,51 where the Committee accepted jurisdiction having regard 

to the judgment given after the crucial date upholding the authors conviction as 

well as the Supreme Court’s order refusing leave to appeal. This demonstrates the 

inconsistencies in the interpretation of continuing violations by UN organs. This 

challenge is largely the result of adoption of complex tests for interpretation of 

continuing violations.  This could easily be resolved by considering the allegation 

of discrimination raised by the author and considering if in the circumstances, it 

lasted till the decision regarding the author’s application for leave to appeal was 

decided. 

5.2.3 The CEDAW Committee 

The CEDAW Committee oversees the compliance with the Convention on the 

Elimination of all Forms of Discrimination against Women which entered into 

force on 3 September 1981. The Committee is equally empowered to entertain 

individual communications under the Optional Protocol to the CEDAW which 

entered into force on 22 December 2000. While the CEDAW has 189 States parties, 

 
49 McAlpine v. United Kingdom of Great Britain and Northern Ireland, Communication No. 6/2011, 
CRPD Committee (2012). 
50 McAlpine v. United Kingdom of Great Britain and Northern Ireland (2012) para 6.2-6.5. 
51 Singarasa v. Sri Lanka, Communication. No 1033/2001, U.N. Doc. A/59/40, HRC (2004). 
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the Optional Protocol has been ratified by 112 States. The Committee exercises its 

jurisdiction to entertain individual complaints in line with the Optional Protocol 

which includes provisions regarding conditions upon which a communication can 

be considered.52 As such, before considering the merits of a claim, the Committee 

must decide if the claim is admissible under the Optional Protocol.53 Amongst 

these is a determination whether the communication is admissible ratione 

temporis under article 4(2)(e) which provides that the Committee shall declare a 

communication inadmissible where the ‘facts that are the subject of the 

communication occurred prior to the entry into force of the present Protocol for 

the State Party concerned unless those facts continued after that date.’ 

The Committee has interpreted this provision in some of its admissibility decisions 

noting that it ‘cannot consider the merits of alleged violations that took place 

before the Optional Protocol entered into force for the State party, unless such 

alleged violations continue after the entry into force of the Optional Protocol.’54 

According to the Committee, the rationale behind article 4, paragraph 2 (e) is that 

‘a treaty is not applicable to situations that occurred or ceased to exist prior to the 

entry into force of the treaty for the State concerned.’55 The Committee’s 

continuing violations interpretation has largely been focused on determining the 

exact facts giving rise to the dispute and the continuing effects where the subject of 

the communication ended before the crucial date.  

5.2.3.1The facts giving rise to the communication 

The Committee in its jurisprudence has focused on determining the exact facts 

giving rise to the dispute, as a continuing violation only exists where those facts 

continue beyond the crucial date. The Committee looks to see if the act of the State 

party which gives rise to the interference complained of continued beyond the 

crucial date. In A.T. v. Hungary,56 the Committee held that it is competent ratione 

temporis to consider the communication as the facts that are the subject of the 

 
52 See article 2, 3, 4 CEDAW Optional Protocol. 
53 Rules of Procedure of the Committee on the Elimination of Discrimination against Women, Rule 
67. 
54 Munoz-Vargas y Sainz de Vicuna v. Spain, Communication No. 7/2005, U.N. Doc. A/62/38, CEDAW 
Committee (2007) para 11.4. 
55 Munoz-Vargas y Sainz de Vicuna v. Spain (2007) para 11.5. 
56 A.T. v. Hungary, Communication No. 2/2003, U.N. Doc. A/60/38, CEDAW Committee (2005). 
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communication included the lack of protection of the applicant for the series of 

domestic violence and threats of further violence which uninterruptedly lasted 

beyond the crucial date.57 In Dung Thi Thuy Nguyen v. Netherland,58 the applicant 

challenged two decisions that denied her compensation for loss of income during 

her maternity leave as a violation of her Covenant rights. The Committee, in this 

case, had to determine when the decisions were taken to the detriment of the 

author (i.e. what the facts of the case are).59 The Committee for this purpose took 

into account the actual sixteen-week period for which the author applied for 

maternity benefits. The first was in 1999 (prior to the entry into force of the 

Optional Protocol for the State Party on 22 August 2002). The second was from 8 

May to August 2002, which extended beyond the crucial date. This in the view of 

the Committee justifies admissibility ratione temporis of the communication.60  The 

Committee has also reached a similar conclusion in cases relating to 

discrimination against women in passing nationality to their children. In Dyras v. 

France,61  and Salgado v. United Kingdom,62   the authors’ claim of a violation of 

their right to equality as they could not transfer nationality to their children was 

held inadmissible as the children attained majority before the crucial date.63 

The Committee as also found the found a pending action before the Court in the 

State as evidence of a continuing violation of the rights complained of.  In Kell v. 

Canada,64 the author’s case before the domestic court with claims of 

discrimination in access to housing was pending beyond the crucial date. The 

Committee found that since the author’s claim was already pending before and 

after the entry into force of the Protocol for Canada (8 January 2003), the subject 

matter and discriminatory effect of the alleged violation did not cease to exist. The 

 
57 A.T. v. Hungary, (2005) para 8.5. 
58 Dung Thi Thuy Nguyen v. Netherland, Communication No. 3/2004, U.N. Doc. A/61/38, CEDAW 
Committee (2006). 
59Dung Thi Thuy Nguyen v. Netherland (2006) para 9.4. 
60Dung Thi Thuy Nguyen v. Netherland (2006) para 9.5. See also B.J. v. Germany, Communication No. 
1/2003, U.N. Doc. A/59/38, CEDAW Committee (2004) para 8.4. 
61 Dayras v. France, Communication No. 13/2007, U.N. Doc. CEDAW/C/44/D/13/2007, CEDAW 
Committee (2007). 
62 Salgado v. United Kingdom, Communication No. 11/2006, U.N. Doc. A/62/38, CEDAW Committee 
(2007). 
63Dayras v. Franc (2007) para 10.10, Salgado v. United Kingdom (2007) para 8.4. 
 
64 Kell v. Canada, Communication No. 19/2008, U.N. Doc. CEDAW/C/51/D/19/2008, CEDAW 
Committee (2012). 
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facts which were the subject of the communication were thus admissible being of a 

continuing nature.65  

The Committee’s insistence on the source of the communication has however led 

to some questionable conclusions. The problem with such decisions arises from 

the Committee’s failure to consider the right alleged to have been violated in the 

context in which it occurred. In Munoz-Vargas y Sainz de Vicuna v. Spain66 

regarding alleged discrimination of the author in succession, the Committee held 

that the source of the communication was the date of succession of her brother to 

their father’s position which preceded the crucial date. As such it lacked 

jurisdiction ratione temporis. 67 The decision in this case might have suffered from 

the Committee making only a factual consideration of the case without reference 

to the right alleged to have been violated. Given the claim of discrimination in the 

context of succession, for as long as the author remains unable to assume the 

position of her predecessors, the discrimination continues. It does not necessarily 

end with the assumption of the same position by another. This is one among many 

cases that highlight the failure to give a holistic consideration to the interpretation 

of continuing violations. The facts giving rise to the dispute are important but must 

be considered in the light of the nature of the right and duty attached. 

The determining factor in in Munoz-Vargas y Sainz de Vicuna v. Spain could be the 

existence or otherwise of the possibility of providing some form of reparation. 

Among the reasons for the Committee’s conclusion was that ‘any effect that the 

discrimination against women that Spanish legislation of the time enshrined may 

have had on the life of the author would not justify a reversal of the royal decree of 

succession at the present time.’68 This implies that no real reparation existed for 

the author after the succession had taken place. The determination of continuing 

violation based on the existence or otherwise of possible reparation may not 

always yield appropriate results given that adequate forms of reparation differ 

from case to case. While it might be impracticable to reverse the royal decree, 

 
65 Kell v. Canada (2012) para 7.5. 
66 Munoz-Vargas y Sainz de Vicuna v. Spain, Communication No. 7/2005, U.N. Doc. A/62/38, CEDAW 
Committee (2007). 
67 Munoz-Vargas y Sainz de Vicuna v. Spain (2007) para 11.5. 
68 Munoz-Vargas y Sainz de Vicuna v. Spain (2007) para 11.5. 
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some other forms of reparation could be possible such as compensation, formal 

apology, etc. 

The Committee has considered continuing effects of the acts of the State before the 

crucial date as a continuing violation justifying admissibility ratione temporis. In 

Kayhan v. Turkey,69  the applicant was dismissed from the civil service because she 

wore a headscarf to work. She thus claimed a violation of her employment rights in 

Article 11 of the Covenant. The issue regarding ratione temporis was that the 

dismissal occurred in 2000 prior to the entry into force of the Protocol for Turkey 

in 2002. The author, however, noted that she continued to suffer the effects of the 

dismissal including the loss of employment status as well as the attached benefits. 

In deciding on admissibility, although the date of her dismissal preceded the 

crucial date, the Committee took note of the consequences of her dismissal which 

were in issue such as the loss of her status as a civil servant which also means her 

loss of means of subsistence to a great extent; the deductions towards her pension 

entitlement; the interest payable on her salary; the benefits of education grant and 

health insurance. Given these lasting effects, the Committee considered that the 

facts continued into the entry into force of the Optional Protocol, justifying 

admissibility.70 

The Committee’s decision in the case of AS v. Hungary, discussed in chapter two 71  

which forms the basis of the discussion on continuing violations in the context of 

forced sterilisation demonstrates the flaws in a fact-specific determination of 

continuing violations. In that case the Committee did not consider the context of 

the violation along with the rights alleged, to reach its conclusion, but rather 

focused on the source of the communication – the sterilisation. By basing its 

conclusion on admissibility ratione temporis on the permanence of the procedure, 

the Committee failed to address how the several rights alleged amount to 

continuing violation resulting in a failure to distinguish between the violations that 

were continuing and those that were not. The Committee failed to have regard to 

the fact that the permanence of the sterilisation procedure does not exactly mean 

 
69 Kayhan v. Turkey, Communication No. 8/2005, U.N. Doc. A/61/38, CEDAW Committee (2006). 
70 Kayhan v. Turkey (2006) para 7.4. The case was however declared inadmissible for failure to 
exhaust available domestic remedies. 
71 AS v. Hungary Communication. No. 4/2004 CEDAW Committee (2006). 
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that all the rights violated at the time of the procedure are necessarily continuing. 

Considering that the applicant alleged continuing effects particularly for her   

resulting infertility, suggest that the impact compromised the enjoyment of the 

right to reproductive autonomy.72 The author also noted a causal link between the 

forced sterilisation and the physical and emotional effects on her health.73  While 

for example there was a violation of her right to health-related information as a 

result of failure to provide her with information before the procedure, was the 

violation of this right continuing after the procedure? This decision as will also be 

shown going forward falls short in creating a reliable precedent for determining 

continuing violations in the context of forced sterilisation.  

5.2.4 The Committee on Economic, Social and Cultural rights 

The Committee on Economic, Social and Cultural Rights oversees the 

implementation of the International Covenant on Economic Social and Cultural 

Rights by its States parties. The Covenant, which was adopted on 6 December 

1966, entered into force on 3 January 1976, currently has been ratified by 169 

States.74 The Optional Protocol to the treaty that allows individual 

communications from members of its State parties entered into force on 5 May 

2013 and currently has 24 States Parties. Regarding its ratione temporis limitation 

like that of other Optional Protocols, the Committee had declined jurisdiction in 

cases where the facts occurred prior to the crucial date in the absence of a 

continuing violation.75  

The Committee has held that where the facts denying the author of the enjoyment 

of Covenant rights remain in effect, it has competence ratione temporis. A 

continuing violation has been interpreted to exist where a decision or law 

interfering with the author’s rights continues beyond the crucial date. The 

violation also continues where there is a court decision given after the crucial date 

in respect of the applicants’ case (on points of law rather than on just a procedural 

 
72 AS v. Hungary (2006) para. 3.8. 
73 AS v. Hungary (2006) para. 3.4. 
74 United Nations Treaty Collection, Human Rights  available at 
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-3&chapter=4&clang=_en 
(accessed 1 May, 2019). 
75 Article 3(2) (b) of the Optional Protocol. 
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matter). Like other organs, a violation that has ended is not considered a 

continuing violation despite the existence of continuing effects. 

5.2.4.1The continued existence of a law or decision interfering with the 

author’s rights – continuing violation 

In A.M.B. v. Ecuador,76 the author’s complaint concerned alleged discrimination by 

the State party because of the refusal to allow her son to participate in a soccer 

tournament. The author, however, argued that the violation continued given that 

the rules denying her son registration for the soccer competition were still in 

force. The Committee agreed with the author's arguments and held that it had 

jurisdiction.77 Similarly, where the decision that gave rise to an alleged violation 

continued beyond the crucial date, the Committee has held it has jurisdiction. In 

Miguel Rodriguez v. Spain78 the decision to reduce the author’s benefits for which 

he alleged discrimination in access to social security benefits, as well as the 

proceedings challenging the reduction occurred before the entry into force of the 

Protocol. The Committee held that it had jurisdiction given that the author had 

since then and after the crucial date continued to receive a reduced benefit.79    

5.2.4.2 Continuing effects- not a continuing violation 

The Committee has also in its jurisprudence distinguished between mere 

continuing effects and a continuing violation. In Merrino Sierra v. Spain,80 a case of 

medical negligence, the authors alleged a violation of their right to health. The 

Optional Protocol entered into force for the State on 5 May 2013. Regarding 

admissibility ratione temporis, the authors claimed that the material facts that gave 

rise to the violations had on-going effects on them which did not cease when their 

mother died due to medical negligence. They also claimed that they are burdened 

with the cost of legal proceedings instituted against the medical facility. Regarding 

the continuing effects, the Committee referred to the ILCs opinion regarding 

continuing effects in which it noted that the prolongation of effects does not entail 

 
76 A.M.B. v. Ecuador Communication No. 3/2014, CESCR Committee (2016). 
77 A.M.B. v. Ecuador (2016) para 7.3-7.4. 
78 Miguel Rodriguez v. Spain, Communication No. 1/2013, CESCR Committee (2016). 
79 Miguel Rodriguez v. Spain (2016) para 8.4. 
80 Merino Sierra v. Spain, Communication No. 4/2014, CESCR Committee (2016). 
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that the breach itself is a continuing one.81 Given that the alleged negligent act, as 

well as the subsequent court proceedings occurred before the crucial date, and the 

absence of any event after that day that could be a violation of the Covenant, the 

Committee held it had no jurisdiction ratione temporis.82 In this case, the violation 

of the right to health did not continue despite the effects as they could not be 

traced to any rights in the CESCR.  The continued discrimination reinforced by the 

reduced benefit received by the author monthly in the case of Miguel Rodriguez v. 

Spain demonstrates this.  In Merrino Sierra v. Spain, Committee’s reference to the 

facts and court proceedings occurring before the crucial date demonstrates the 

downsides of relying on court decisions given after the crucial date as evidence of 

continuing violations. In this case, even if a court decision had been given after the 

crucial date, it does not make a difference to the fact that the violation in this 

context was instantaneous. This is so because the person affected already died and 

the claim of a continuing violation of the right to health cannot be sustained. This 

makes it again important that the determination of continuing violation be focused 

on the rights breached and the context in which it occurs.  Even if court decisions 

after the crucial date are to be considered, the must be done having regard to the 

rights alleged to have been violated. 

Still on continuing effects, in E.C.P. et al v. Spain,83 the authors alleged a violation of 

their right to just and satisfactory conditions of work and social security under the 

Covenant. The Committee held the communication inadmissible as the facts (loss 

of employment including subsequent court proceeding) occurred before the entry 

into force of the Protocol for Spain on 5 May 2013.84 The Committee reached a 

similar decision in Alarcon Flores et al v. Ecuador85 where the authors complained 

 
81 International Law Commission, Draft Articles on Responsibility of States for Internationally 
Wrongful Acts with Commentaries (2001), adopted by the International Law Commission at its 
fifty-third session in 2001 and submitted to the General Assembly (A/56/10) Extracted from the 
Report of the International Law Commission on the work of its Fifty-third session, Article 14, para 6, 
60.    
82Merino Sierra v. Spain (2016) para 6.6-6.7. 
83 E.C.P. et al v. Spain Communication No. 13/2016, CESCR Committee (2016). 
84 E.C.P. et al v. Spain (2016) para 4.2- 4.3. See also J.M.R.H. et al v. Spain Communication No. 
12/2016, CESCR Committee (2016) para 4.2-4.3; F.G.M. et al v. Spain Communication No. 11.2015, 
CESCR Committee (2016) para 4.2-4.3; A.C.G. et al v. Spain Communication No. 17/2016, CESCR 
Committee (2017) para 4.2-4.3; F.M.B. et al v. Spain, Communication No. 18/2016, CESCR 
Committee (2017) para 4.2-4.3. 
85 Alarcon Flores et al v. Ecuador, Communication No. 14/2016, CESCR Committee (2016).  
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of a violation of their right to social security because of a decision that stopped the 

receipt of retirement pension. The Committee noted that although the authors 

continue to suffer the effects of the decision, it does not alter the measure’s 

immediate nature.86 This decision raises concerns in the light of the Committee’s 

decision in Miguel Rodriguez v. Spain noted earlier. The correctness or otherwise of 

these decisions can only be determined upon consideration of the nature of the 

right to social security and the context in which the violation occurred. It would 

involve a determination of the normative content of the right and how the 

payment of retirement pension ordinarily works in a bid to determine if the 

continued denial amounts to a continuing violation. Given that this is not the focus 

of this research, this task will not be undertaken here. This cases however 

highlight the inconsistencies in the determination of continuing violations due to 

more emphasis being placed on the facts giving rise to the violation and less on the 

right allegedly violated and the context in which it occurred. It also demonstrates 

the inconsistencies in the interpretation of continuing violations in similar cases 

because of the absence of a reliable test that can be applied in different cases. 

5.2.4.3 The decision of a domestic court regarding the applicant’s case   

The Committee has further shown that the determination of its competence 

ratione temporis where there is a decision at a domestic court regarding the 

author’s complaints depends on whether the decision was on a procedural matter 

or relates to purely formal points or errors of law. The aim is to determine if the 

nature of the proceedings allowed the court to consider the substance of the 

violations complained of.  In Alarcon Flores et al v. Ecuador, the Committee noted 

that besides the facts giving rise to the violation, 

the judicial or administrative decisions of the national authorities 

are also considered to be part of the facts when they are the 

outcome of proceedings directly related to the initial events, acts 

or omissions that gave rise to the violation and could have 

provided reparation for the alleged violation in accordance with 

 
86 Alarcon Flores et al v. Ecuador (2016) para 9.9. See also Trujillo Calero v. Ecuador Communication 
No. 10/2015, CESCR Committee (2018) para 9.4 where the Committee held that the denial of the 
author’s request for special retirement was instantaneous despite the fact the author continued to 
suffer the consequences of the decision. 
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the law in force at the time. When these proceedings take place 

after the entry into force of the Optional Protocol for the State 

party concerned, the requirement under article 3 (2) (b) does not 

prevent a communication from being found admissible. In other 

words, when a victim applies for these remedies, the national 

authorities have the opportunity to put an end to the violation in 

question and provide reparation.87 

As such regarding the proceedings for judicial review pending before the 

Constitutional Court, the Committee noted that the outcome could be an 

appropriate remedy to protect the author’s rights under the Covenant. The 

Committee, however, noted that in that case, the authors sought a review of a law 

that affects their rights in this regard, to be declared contrary to the Constitution 

and struck down. The Committee also took note that according to the State Party, 

judgments on the constitutionality of a law do not provide the appropriate remedy 

for obtaining reparations for alleged violations. The reason is that the judgments 

review the compatibility of the law with the Constitution in the abstract and are 

generally of no retroactive effect. The Committee thus held the communication 

also inadmissible on this ground as the judgment from the proceedings would not 

provide reparations to the authors.88 Similarly, in Trujillo Calero v. Ecuador, the 

appeal relating to the administrative proceedings as well as a special protective 

remedy sought by the author were decided by the National Court of Justice and the 

Constitutional Court after the crucial date. In this regard, the Committee held it 

had competence ratione temporis as the appeals allowed the Courts to examine the 

alleged violation of the author’s rights.89 The Committee reached the same 

conclusion for similar reasons in In I.D.G. v. Spain,90 A.M.B. v. Ecuador,91 Martins 

Coelho v. Portugal92 and Arellano Medina v. Ecuador.93    

 
87 Alarcon Flores et al v. Ecuador (2016) para 9.8. 
88  Alarcon Flores et al v. Ecuador (2016) para 9.10.   
89 Trujillo Calero v. Ecuador (2018) para 9.5.   
90 I.D.G. v. Spain, Communication No 2/2014, CESCR Committee (2015) para 9.3. 
91 A.M.B. v. Ecuador (2016) para 7.4. 
92 Martins Coelho v. Portugal, Communication No. 21/2017, CESCR Committee (2017) para 4.2. 
93 Arellano Medina v. Ecuador, Communication No. 7/2015, CESCR Committee (2018) para 8.2-8.5. 
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As noted earlier in the discussion of Merrino Sierra v. Spain, this interpretation that 

places emphasis on the timing of court decisions in respect of the author’s case is 

problematic. It is considered unnecessarily cumbersome, and it fails to separate 

the violation from efforts aimed at obtaining a remedy. The efforts at seeking 

reparation, while relevant, are not decisive but must be done alongside a 

consideration of the rights and whether, given the context, their violation continue 

beyond the initial time of interference. The European Court of Human Rights has 

given a contrary interpretation in cases where it clearly dissociated a violation 

from efforts aimed at obtaining reparation.  

5.3 REGIONAL HUMAN RIGHTS ORGANS  

This section will present the interpretation given to the doctrine of continuing 

violations by the European Court of Human Rights and the African Commission 

and Court on Human and Peoples’ Rights. The European Commission has applied 

the doctrine since 1958 and has developed its jurisprudence on the subject. The 

Inter-American organs will not be discussed here as they have jurisprudence 

similar to the European Court although they have been more liberal in respect of 

their ratione temporis jurisdiction with regard to the continuing nature of the 

State’s failure to investigate, prosecute and punish human rights violations. The 

African Commission has similarly applied the doctrine as the HRC. The assessment 

of the interpretation of the African organs is important to draw insights on the 

issue from an African perspective as most cases before the UN organs have hardly 

come from Africa. The African Court, however, presents a uniquely wider 

interpretation of its ratione temporis jurisdiction which is considered worth 

examining in comparison to other organs. 

5.3.1 European Court of Human Rights and the European Commission 

The ECtHR a regional judicial organ of the European Commission has since 1959 

been delivering judgments in respect of petitions alleging a violation of the 

European Convention on the Protection of Human Rights and Fundamental 

Freedoms which mainly concerns civil and political rights. The Convention has 

been ratified by 47 states out of which some have also ratified the Additional 

Protocols to the Convention. With the restructuring of the ECtHR in 1998, the 
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European Commission on Human Rights (EComHR) became obsolete. Before that 

date, the Commission assisted the Court through determining the admissibility of 

complaints, overseeing friendly settlements, and referring some cases to the Court. 

The restructuring makes it possible for individuals to file complaints directly to 

the Court. In the analysis of continuing violations, some decisions are given by the 

European Commission while more recent ones are given by the European court. 

Given that they were complementary organs when they both existed, some 

decisions of the European Commission are referred to. 

The Court has repeatedly emphasised that in line with the general principles of 

international law (the rule against retroactivity in particular), the European 

Convention is binding on States parties only in respect of facts occurring after its 

entry into force for the State party.94 Although temporal limitation also touches on 

the time the State party became subject to the jurisdiction of the human rights 

court or tribunal,  the Commission noted in X v. France that it has jurisdiction over 

the period before the declaration of the State party accepting jurisdiction except 

otherwise stated.95 State Parties to the Convention upon ratification, make 

declarations recognising the jurisdiction of the ECtHR on issues bothering on the 

interpretation of the Convention. In making this declaration, some States parties 

equally include a limitation of the temporal jurisdiction of the Commission or 

Court to facts occurring after the making of the declaration. The Court has 

however endorsed the doctrine of continuing violations of the Convention as well 

as its effect in respect of bringing otherwise inadmissible claims within the 

temporal reach of its organs.96    

 
94 X v. Portugal, Application 9453/81, EComHR decision on admissibility (1982) para 5; Veeber v. 
Estonia (No. 1), Application No. 37571/97, ECtHR (2002) para 54. 
95 X v. France, Application 9587/81, EComHR (1982). 
96 See also Veeber v. Estonia (No. 1) (2002) para 54. The continuing violations doctrine is also 
applied to claims where there is a failure to adhere to the six-month rule as contained in article 
35(1) of the Convention which provides that ‘the Court may only deal with the matter after all 
domestic remedies have been exhausted, according to the generally recognised rules of 
international law, and within a period of six months from the date on which the final decision was 
taken.’ In Montion v. France, Application No. 11192/84, EComHR (1987), it was noted that the final 
decision refers to that given in the normal course of exhaustion of domestic remedies. Regarding 
the six-month rule, the continuing violations doctrine is relied on to show that the applicant has 
continued to suffer a violation of his right, thus negating any time restrictions regarding 
admissibility. In Jecius v. Lithuania, Application No. 34578/97, ECtHR (2000) para 44, the Court 
noted that that with respect to a continuing situation as in this case, given the period of detention, 
the six-month time limit only begins to run from the end of the situation, for example, the release 
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The Court, as well as the Commission in their continuing violations analysis, have 

shown that there must be a current relationship between the alleged violation and 

a right in the Covenant. For the Court, a violation of a right ceases when the 

circumstances in which the applicant is placed no longer causes a violation of the 

right. As such, the continuing effects of the acts of a State party would not amount 

to a continuing violation where such effects are not in violation of the right 

violated by the initial interference. This interpretation is evident in its analysis of a 

continuing violation in respect of a law or decision of a State party affecting the 

applicant’s rights beyond the crucial date, the right to property as well as domestic 

courts decisions given after the crucial date. 

5.3.1.1 Law or decision of the state party giving rise to a continuing violation 

The Commission considers the maintenance in effect of a legislation or decision by 

the State party which continues to infringe on the right of the applicant beyond the 

crucial date as a continuing violation.  In the case of De Becker v. Belguim,97 it was 

held that a legislation (Article 123 of the Belgian Penal Code) that continually 

deprived the applicant of his freedom of expression amounted to a continuing 

violation despite having been enacted before the crucial date.98 Similarly, in X v. 

Switzerland,99  a decision taken before the crucial date which permanently 

deprived the applicant of the opportunity to visit his spouse in the respondent 

State was held to be a continuing violation. In these cases, a continuing violation 

existed because the law and decision created an ongoing situation which 

continually infringed on the applicants’ rights. 

5.3.1.2 Continuing violations in respect of the right to property 

With respect to the right to property in Article 1 of Protocol No.1 to the 

Convention, the Court has distinguished between seizure or denial of access to the 

property and formal expropriation. While the former could be a continuing 

 
from custody. See also Hilton v. United Kingdom, Application No. 12015/86, EComHR decision of 6 
July 1988. 
97 De Becker v Belgium Application No. 214/56, ECtHR (1962). 
98 The Commission however declared inadmissible similar facts in X v. Belgium, where the applicant 
complained that his right to express his opinion has been restricted because of a conviction that 
brought into operation the same provisions as in De Becker.  X v. Belgium Application No. 2568/65, 
ECtHR (1968). 
99 X v. Switzerland Application No. 7031/75, EComHR (1976). 
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violation, the latter is not. In the Papamichalopoulos v. Greece case,100 a seizure of 

property not involving formal expropriation occurred some eight years before 

Greece recognized the Court’s competence. The Court held that there was a 

continuing breach of the right to peaceful enjoyment of property under article 1 of 

the Protocol to the Convention, which continued after the Protocol had come into 

force. In Loizidou v. Turkey,101 the Court found a continuing violation in a case in 

which because of the Turkish invasion of Cyprus in 1974, the applicant was denied 

access to her property in Northern Cyprus. The claim that the property was 

expropriated before the critical date was rejected on the ground that there was no 

legal expropriation at the time and the property continued to belong to the 

applicant. Turkish Government could not justify the complete negation of the 

applicant’s property rights in the form of total and continuous denial of access and 

a purported expropriation without compensation.  

In Oda Kremer-Viereck and Helge Viereck v. Germany102 the Commission 

distinguished between formal expropriations as opposed to the denial of access to 

property with reference to the Court’s decision in Loizidou v. Turkey. In Oda 

Kremer-Viereck, the applicants’ property was expropriated by the Soviet occupying 

forces in Germany. Though the State party recognised the validity of the 

expropriation, they took place before the State even existed and before the crucial 

date. The Commission in respect of its temporal jurisdiction noted that although 

the expropriation produced ensuing consequences, the ‘deprivation of ownership 

is in principle an instantaneous act and does not produce a continuing situation in 

violation of the applicants’ rights. The Commission distinguished this case from the 

Loizidou case where there was an on-going denial of the applicant’s access to her 

property based on a purported expropriation without compensation resulting in a 

continued infringement on her right to property.  

5.3.1.3 Decisions of a domestic court given after the crucial date 

The Court has acknowledged that determining the existence of a continuing 

violation in cases where the facts relied on falls partly before and partly after the 

 
100  Papamichalopoulos v. Greece Application No 14556/89) ECtHR (1993). 
101 Loizidou v. Turkey Application No. 15318/89, ECtHR decision on admissibility (1995). 
102 Oda Kremer-Viereck and Helge Viereck v. Germany Application No. 34197/96, EComHR (1998). 
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crucial date poses difficulties.103 In respect of these cases, however, unlike the 

other decisions of the UN Committees considered, the Court through its 

jurisprudence has shown that decisions given by the domestic court in respect of 

the applicant’s case even though delivered after the crucial date are not considered 

separately from the events occurring before that date for the purpose of 

admissibility. This is the case even if the decision addressed the exact complaints 

before the Court i.e., the rights in the Convention allegedly violated.   

In Jovanovic v. Croatia,104 the applicant alleged a violation of his right to freedom of 

expression because of his dismissal from employment for participation in a 

referendum. Regarding the Court’s competence ratione temporis as the dismissal 

occurred prior to the entry into force of the Covenant for Croatia, the applicant 

maintained that the Constitutional Court’s decision was given after the crucial 

date. The Court held that it is not competent to examine the application given that 

the dismissal occurred before the crucial date even if the decision addressed the 

same issues i.e., the right to freedom of expression. The Court noted that 

separating the Constitutional Court’s ruling from the earlier events would amount 

to giving the Convention a retroactive effect contrary to the general principles of 

international law. It would equally render the State’s declaration recognising the 

Court’s competence to receive individual applications nugatory. The Court thus 

concluded that the applicant's dismissal was an instantaneous act that does not 

give rise to any continuous situation of a violation of the Convention. The reason 

for the Court’s conclusion is that the effects of the dismissal do not raise a 

continuing violation of the applicant’s right to freedom of expression. The current 

circumstances of the applicant do not have a direct relation to the right alleged to 

have been violated. In other words, the applicant’s right to freedom of expression 

was not continually violated up until the decision of the Constitutional Court after 

the crucial date.  This reasoning shows an emphasis on the right (freedom of 

expression) alleged to be violated and not necessarily facts surrounding the 

alleged violation. 

 
103 Blecis v. Croatia Application No. 59532/00 ECtHR (2006) para 72. 
104 Jovanovic v. Croatia, Application 59109/00, ECtHR (2002). 
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The Court has upheld this interpretation in other cases refusing to separate the 

court decision given after the crucial date as a new event. In Veeber v. Estonia,105  

decisions at the domestic court regarding the applicant’s complaints about the 

unlawful search and seizure of his company premises were handed down after the 

crucial date.  In Stamoulakatos v. Greece,106 the decision dismissing the applicant’s 

appeal against his conviction by the Greek government prior to the crucial date 

was handed down after the Convention was ratified.107 From its decisions, the 

Court has shown that it places emphasis on the source of the violation complained 

of and no other events occurring after that initial violation despite being directly 

related in the form of remedies. The decisions here contrast with the 

interpretation given by the UN Committees discussed above with respect to 

decisions given after the crucial date. This is particularly in respect of the view that 

the decision given should be one that could provide reparation108 or be necessarily 

connected with the earlier decisions.109 As the Court noted in Blecic v. Croatia,110  

the Court’s temporal jurisdiction is to be determined in relation to 

the facts constitutive of the alleged interference. The subsequent 

failure of remedies aimed at redressing that interference cannot 

bring it within the Court’s temporal jurisdiction.111 

The Court distinguished the interference with the right from efforts made at 

obtaining redress. In respect of its ratione temporis jurisdiction, it has jurisdiction 

over the former but not the latter. In this light, the Court noted that  

An applicant who considers that a State has violated his rights 

guaranteed under the Convention is usually expected to have resort 

first to the means of redress available to him under domestic law. If 

domestic remedies prove unsuccessful and the applicant 

subsequently applies to the Court, a possible violation of his rights 

under the Convention will not be caused by the refusal to remedy 

 
105 See also Veeber v. Estonia (No. 1) (2002) para 55. 
106 Stamoulakatos v. Greece Application No. 30/1992/375/449 ECtHR (1993). 
107 See also the decision in K v. Turkey Application No. 14206/88, EComHR decision on admissibility 
(1989) on admissibility of the application. 
108 Alarcon Flores et al v. Ecuador, (2016). 
109 Bacher v. Austria, Communication No. 26/2014, CRPD Committee (2018). 
110 Blecis v. Croatia Application No. 59532/00 ECtHR (2006). 
111 Blecis v. Croatia (2006) para 77. 
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the interference, but by the interference itself, it being understood 

that this may be in the form of a court judgment. Therefore, in cases 

where the interference pre-dates ratification while the refusal to 

remedy it post-dates ratification, to retain the date of the latter act 

in determining the Court’s temporal jurisdiction would result in the 

Convention being binding for that State in relation to a fact that had 

taken place before the Convention came into force in respect of that 

State. However, this would be contrary to the general rule of non-

retroactivity of treaties...112 

For the Court, establishing its temporal jurisdiction would involve identifying in 

each specific case the exact time of interference. In doing this, the facts of the case, 

as well as the scope of the Convention right allegedly violated, must be considered. 

In the Blecic case, the applicant alleged a violation of her right to peaceful 

enjoyment of her possessions as her special protected tenancy was terminated by 

a judgment of the Municipal Court in 1994.  Although the termination was 

reversed by the County Court, the County Court’s decision was subsequently 

reversed by a Supreme Court’s decision in 1996.  The Court in this case noted that 

the termination of the tenancy by the Supreme Court’s judgment of 1996 was the 

fact that was constitutive of the interference as it was at that point the applicant 

lost her tenancy. The contention that the refusal of the Constitutional Court upon 

further appeal by the applicant to reverse the Supreme Court’s judgment gave the 

European Court jurisdiction having occurred after the crucial date was rejected.  

The Court noted that the application to the Constitutional Court was in the 

exercise of an available domestic remedy and does not amount to a new or 

independent interference.113 The reason according to the Court is because the 

Constitutional Court‘s decision merely allowed the interference already caused by 

the Supreme Court’s judgement to subsist.   

The Constitutional Court’s judgment for example in Blecic, had it been positive, had 

the effect of remedying the alleged violation. In the dissenting opinion of Judge 

Loucaids in Blecic case, it was noted that until a final judgement which is legally 

 
112 Blecis v. Croatia (2006) para 78-79. 
113 Blecis v. Croatia (2006) para 88. 
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irreversible under domestic law is given, the judgment of a lower court is subject to 

appeal that could lead it its reversal. As such, in this case, the possibility for the 

applicant to have the alleged interference with her right reversed still existed after 

the judgment of the Supreme Court. In the Blecic case, a civil action was relevant to 

terminate the tenancy and the series of proceeding led to the final decision of the 

Constitutional Court which gave the final verdict on the issue. It only ended with 

the Constitutional Court’s judgment. If the reasoning of the European Court is 

taken, then even the decision of the Municipal Court in Blecic case could have been 

the decision that interfered with the applicant’s rights. If the court could accept 

appeals to the first judgment of the Municipal Court, it has no basis for refusing to 

accept the Constitutional Court as one in the series of appeals in respect of the 

applicant’s case. The Court’s reference to the decision of the Supreme Court case as 

definitive in respect of the applicant’s rights raises the important question of what 

makes it definitive if it can be set aside by the Constitutional Court.  

The Court appears to have given too strict an interpretation of continuing violation 

in this case which has the potential of engendering miscarriage of justice. Judge 

Loucaides distinguished between Blecic and prior cases. According to him, the 

Blecic case is distinguishable from other cases before it given that while in others 

the interference already existed while other judicial proceedings were aimed at 

remedying the interference, in Blecic, the interference was brought about by the 

termination of the tenancy which was completed with the Constitutional Court’s 

decision. In the other cases, the interference was completed with the initial acts 

and distinct from the subsequent judicial proceedings. 

The reasoning of the Court for the purpose of continuing violations demonstrates 

an insistence on the exact cause of the interference and not the events occurring 

thereafter even though after the crucial date.  This is shown in the earlier case of 

Zana v. Turkey,114 where the applicant was convicted in 1991 in violation of his 

right in Article 10 of the Convention because of a statement made to journalists in 

1987 before the crucial date. The Court refused to accept the State party’s 

contention that the date for determining ratione temporis was the date he made 

the statement to the journalist. The Court noted that the relevant date was that on 
 

114 Zana v. Turkey Application No. 69/1996/688/880, ECtHR (1997). 
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which his right under Article 10 was breached, which is the date of his conviction. 

Since that date was after the State’s acceptance of its compulsory jurisdiction, it 

had jurisdiction. 

The result is also the same in claims in respect of the violation of the right to life. In 

interpreting a violation as occurring when the victim is killed, the Commission has 

refused to accept the failure of the state to investigate, prosecute and punish the 

violation of the right as continuing. In the opinion of the Commission demonstrated 

in McDaid v United Kingdom,115  it takes a moment for the right to life to be 

interfered with and as the person ceases to live, such rights cannot be enforced as 

it ceases to exist in relation to that person.  In that case, the applicants, relatives of 

victims shot dead on Bloody Sunday claimed a violation of article 2 as the State had 

failed to protect the victims’ right to life and to investigate the killings and 

prosecute those involved. With respect to the applicant’s claim of a continuing 

violation, the Commission noted that ‘since the applicants' complaints relate to 

events which occurred on a specific date, they cannot be construed as a continuing 

violation.’ The Commission did not consider the alleged failure of the State to 

investigate as a new issue which could be considered separately from the initial 

violation. Similarly, in Moldovan and Others v Romania,116 the applicants alleged a 

violation of article 2 of the Convention for the failure of the State to investigate the 

killing of their relatives. The Court held that as the compatibility with Article 2 of 

the Convention could not be examined given that it is an instantaneous fact which 

gave rise to no continuing situation of a violation, the Court could not also entertain 

an alleged failure of the States procedural obligation in respect of the right.  These 

decisions demonstrate the preference for determining exactly when the violation 

occurred as in the Blecic decision.  Here again, the Court might have adopted an 

overly strict interpretation given that the duty of the state to investigate and 

prosecute and punish violations of human rights has evolved into a procedural 

obligation which is considered relevant to the fulfilment of the substantive 

rights.117 

 
115 McDaid v. United Kingdom Application No. 25681/94 EComHR (1996). 
116 Moldovan and Others v Romania Application No. 41138/98 and 64320/01, ECtHR (2001). 
117 Altiparmak K ‘The application of the concept of continuing violation to the duty to investigate, 
prosecute and punish under international human rights law’ (1999-2003) 21-25 Turkish Yearbook 
of International Law 19-20. The Strasbourg organs have been inconsistent in their approach and 
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5.3.1.4 Continuing effects- not a continuing violation  

The jurisprudence of the ECtHR shows that violations that produce lasting effects 

will not be considered continuing unless those effects in themselves constitute a 

violation of the Convention. In the MacDaid case, the Commission stated this 

position clearly   

While the Commission does not doubt that the events of "Bloody 

Sunday" continue to have serious repercussions on the applicants' 

lives, this however can be said of any individual who has undergone a 

traumatic incident in the past. The fact that an event has significant 

consequences over time does not itself constitute a "continuing 

situation".   

In his analysis of the continuing violations jurisprudence of the Strasbourg organs, 

Pauwelyn noted that 

 

one of the decisive elements in the Commission's decision on whether a 

continuing situation exists has been whether the position in which the 

victim is placed represents a continuing situation in violation of the 

Convention or, on the contrary, a violation of its rights and freedoms 

which clearly dates from the past (i.e. an instantaneous fact). In other 

words, the Commission focuses on the effects on the victim of the act . . ., 

taking into account all relevant circumstances of the case, rather than 

 
have imposed some stringent conditions that severely limit the possible admissibility of past 
violations regarding procedural obligations to ensure the enjoyment of recognised rights. In Yagiz 
v. Turkey, ECtHR, (1996) paras 24-29, reports revealed that the applicant had been tortured by 
police officers in the custody before the respondent State recognised the ECtHR’s. Like McDaid and 
Others v. the United Kingdom, the ECtHR accepted the State's preliminary objection concerning 
ratione temporis without scrutinizing the possibility of the continuing violation on account of the 
lack of effective remedies. See also Merikari v. Moldova, App no. 53487/99, ECtHR, (2001). The 
Court came to a different conclusion in Varnava v Turkey, Application No. 16064/90, 16065/ 90, 
16066/90 ECtHR (2009) para 148, where it held that in a case of forced disappearance, the 
uncertainty and deliberate concealment of the whereabouts of the victim makes it a continuing 
situation.  However, the Court  again in Silih v. Slovenia Application No. 71463/01, ECtHR (2009) 
introduced some new conditions requiring a genuine connection between the events in question 
and the entry into force of the Covenant for Russia. These requirements were applied in Janowiec 
and Others v. Russia, Application No.55508/07 and 29520/09, ECtHR (2013) and produced some 
odd results which has attracted criticisms. See Heri C ‘Enforced disappearance and the European 
Court of Human Rights’ Ratione Temporis Jurisdiction: A discussion of temporal elements in 
Janowiec and Others v. Russia’ (2014) 12 Journal of International Criminal Justice 758.   
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on the objective qualification of the act as such or the subjective 

intentions of its author .... In this sense all rights and freedoms 

protected by the Convention can be the object of a continuing 

violation.118 

Blanchard citing McDaid v. United Kingdom argues that the ECHR cases explicitly 

distinguishing acts from effects when analysing jurisdiction ratione temporis 

makes the argument questionable.119  The point Pauelwyn has made here does not 

suggest as Blanchard appears to put it that the European Court considers 

continuing effects as continuing violations. Rather the point the author conveys is 

that the Court takes consideration of the effect of the act on the victim rather than 

on the subjective views of the applicant who suffers and alleges a violation as a 

result of the consequences. The Court rightly noted that the assessment of the 

effect of the act on the victim’s rights is done given the relevant circumstances of 

the case. In Veeber v. Estonia,120 for example, the Court held the search and seizure 

of the applicant’s premises before the crucial date to be instantaneous acts which 

despite their ensuing effects did not give rise to continuing situation in violation of 

the applicant’s right to privacy in article 8 of the Convention. The important 

question, in this case, was if after the search and seizure and the return of some of 

the documents, does the possible ensuing effects of the earlier act, for example, 

loss of prospective contracts amount to a violation of the applicant’s right to 

privacy? The emphasis here is on the right alleged to have been violated as a result 

of the act of the State party. The ECtHR’s views on continuing violation could be 

answered in each case by asking this question – Do the lasting effects of the act of 

the State party give rise to a violation of the same right infringed upon by the 

initial act?  

All rights and freedoms contained in human rights treaties could be subject of a 

continuing violation no doubt. However, such a determination as Pauelwyn points 

out depends totally on the circumstances in which the alleged violation occurs. The 

duration of the violating act is also important here. For example, in the case of an 

 
118 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ of an International Obligation: Selected 
Problems (1996) 66(1) British Yearbook of International Law 421. 
119 Blanchard S ‘State Consent’ (2011) 446. 
120 See also Veeber v. Estonia (No. 1) (2002). 
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offending legislation, its maintenance in force would no doubt amount to a 

continuing violation. On the contrary, the killing of a person given its instant 

nature would not be a violation as the act does not have an extended duration 

beyond when it occurs. In that case, the violation of the right to life occurs at that 

moment. Ensuing effects of the act on the family does not give rise to a continuing 

violation of the right to life as such a right only exists in relation to a living person. 

The important question here would be after the facts constituting the violation 

have occurred and abated, do the continuing effects still amount to a violation as 

was the case with the initial violation? As such, the emphasis in any continuing 

violations determination must consider the right violated in the circumstance in 

which it was infringed. 

5.3.2 African Human Rights Organs 

5.3.2.1 The African Commission  

The Commission has noted that in determining its competence over 

communications, the facts of which occurred before the African Charter entered 

into force for the State, it must ‘differentiate between allegations that are no longer 

being perpetrated and violations that are on-going.’121 In the words of the 

Commission 

ln case of the former, that is, violations that occurred before the 

coming into force of the Charter but which are no longer or which 

stopped before the coming into force of the Charter, the 

Commission has no competence to entertain them. The events 

which occurred before the date of ratification of the Charter are 

therefore outside the Commission’s competence ratione temporis. 

The Commission is only competent ratione temporis to consider 

events which happened after that date or before and which 

constitute a violation continuing after that date.122  

Similar to other human rights organs, the Commission has also noted that it can 

‘only consider a violation that took place prior to the entry into force of the Charter 

 
121 Lawyers for Human Rights v. Swaziland (2005) AHRLR 66 (ACHPR 2005) para 43.  
122 Lawyers for Human Rights v. Swaziland (2005) para 44. 
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if such a violation continues or has effects which themselves constitute violations 

after the entry into force of the Charter.’123 As such, the Commission finds a 

continuing violation where the act causing the violation continues beyond the 

crucial date and continues to violate the author’s rights under the Charter. In 

Modise v. Botswana,124  the continued existence of a policy decision by the 

government continued to affect the applicant’s rights under the Charter. Here the 

applicant alleged a violation of article 7 because of the denial of citizenship by the 

State. His father who was from Botswana had him in South Africa, but he returned 

to Botswana to obtain citizenship by descent. As a result of his political activities, 

he was declared a prohibited immigrant and was deported to South Africa where 

he was also not a citizen. The applicant’s appeal challenging the refusal to grant 

citizenship was pending for 16 years. The Commission noted that though some of 

the events complained of occurred before ratification, their effects continue to 

affect the applicant. In particular, the circumstances of the applicant are the result 

of an existing policy decision taken by the government against him.125 

Continued detention beyond the expiration of a prison sentence has also been held 

as a continuing violation. In Pagnoulle v. Cameroon,126 Mazou on whose behalf the 

application was brought was held after the expiration of his prison sentence in 

April 1989 until 23 May 1990. After his release, he was placed under house arrest. 

The applicant thus alleged a violation of his right to personal liberty under article 

6. The Commission noted that though it had no jurisdiction to rule upon the 

alleged unfair trial which occurred before the State ratified the Charter on 20 

September 1989, it could investigate the irregularities in the sentence which 

constitute a continuing violation of the African Charter.127 

The Commission has held it is competent to investigate a trial alleged to be unfair 

in a bid to determine if the resulting incarceration is a violation of the Charter 

despite having occurred prior to the States ratification of the Charter. In Malawi 

African Association v. Mauritania,128 the alleged arbitrary trials which led to the 

 
123 Malawi African Association v. Mauritania (2000) AHRLR 149 (ACHPR 2000). 
124 Modise v. Botswana (2000) AHRLR 25 (ACHPR 1997). 
125 Modise v. Botswana (2000) para 23. 
126 Pagnoulle v. Cameroon (2000) AHRLR 57 (ACHPR 1997). 
127 Pagnoulle v. Cameroon (2000) para 15-17. 
128 Malawi African Association v. Mauritania (2000) AHRLR 149 (ACHPR (2000) 
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imprisonment of some persons occurred prior to the State’s ratification of the 

Charter. The Commission held that it is competent to investigate the trials to 

determine if the resulting incarcerations constitute a violation of article 6 of the 

Charter.129 In this case, unlike the decision of the HRC in M.A. v. Italy,130 the 

sentence imposed because of an unfair trial is a continuing violation of the 

applicant’s right where such incarceration lasts beyond the crucial date. 

The maintenance in effect of a law has also been held to be a continuing violation 

where it continues to deny the author the enjoyment of rights in the Charter 

beyond the crucial date. Lawyers for Human Rights v. Swaziland131 was about a 

proclamation made in 1973 by King Shobuza the II which repealed the 

Constitution leading to loss of protection under the Bill of Rights. The author also 

alleged that the provisions of the Proclamation outlawing political parties violate 

the people’s freedom of association, expression, and assembly thus diminishing 

the rights, duties, and freedoms enshrined in the African Charter. The alleged 

violations were considered as on-going given that the proclamation lasted beyond 

the crucial date.132  

The failure of the state to investigate an alleged violation of human rights has also 

been held to be a continuing violation of the author’s rights under the Charter. In 

Amnesty International v. Sudan,133 the Commission declared it had the competence 

to rule on alleged extrajudicial executions of thousands of civilians in Southern 

Sudan in the course of the civil war and there has been no investigation or 

prosecution for such incidents.134 Years later in Zitha v. Mozambique135 a case of 

enforced disappearance and alleged failure of the State to investigate, the 

Commission held it had jurisdiction as the respondent State had not proved the 

whereabouts of the disappeared victim and made no efforts to investigate it. Like 

 
129 Malawi African Association v. Mauritania (2000) para 91. 
130 M.A. v. Italy, Communication No. 117/1981 HRC (1981). 
131 Lawyers for Human Rights v. Swaziland (2005) AHRLR 66 (ACHPR 2005). 
132 Lawyers for Human Rights v. Swaziland (2005) para 43-46. See also Gunme v. Cameroon 
Communication 266/2003 ACHPR (2009) para 96; Malawi African Association & Others v. 
Mauritania (2000) para 91; Dabalorivhuwa Patriotic Front v. South Africa Communication 
335/2006, ACHPR (2013) para 73-76. 
133 Amnesty International v. Sudan Communications 48/90, 50/91, 89/93, ACHPR (1999). 
134 Amnesty International v. Sudan (1999) para 6, 40. A similar decision was reached by the African 
Court in Beneficiaries of the Late Norbert Zongo and Others v. Burkina Faso Application No. 
13/2011, ACtHPR (2014). 
135 Zitha v. Mozambique (2011) AHRLR 138 (ACHPR 2011) para 94. 
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the African Commission in this regard, the Inter-American Court that has adopted 

a very liberal approach, while the HRC has adopted a restrictive approach. Similar 

cases brought against Chile which the HRC136 declared inadmissible were 

considered by the Inter-American Commission.137   

5.3.2.2 The African Court on Human and Peoples’ Rights 

The African Court on Human and Peoples’ Rights has had the opportunity to rule 

on its temporal jurisdiction and the continuing nature of an alleged violation in 

Tanganyika Law Society v. Tanzania138 and Mkandawire v. Malawi.139 The Court, 

however, appears to extend its jurisdiction ratione temporis wider than the other 

human rights organs. While other human rights organs examined consider the 

date of a State's acceptance of the competence of the organ over individual 

communication as the cut-off date for the purpose of its temporal jurisdiction 

rather than the date of ratification of the treaty, the Court rather looks to the date 

of ratification of the African Charter, i.e. the date when the State accepted the 

obligation in respect of the rights alleged to have been violated. 

In Tanganyika Law Society v. Tanzania, the applicants alleged that their right to 

freedom of association, participation in public/governmental affairs and their 

right against discrimination had been violated as a result of certain amendments 

made to the Constitution of Tanzania prohibiting independent candidates from 

contesting presidential, parliamentary and local government elections. The 

application was challenged on the ground that at the time of the alleged violation, 

the Protocol had not entered into force for Tanzania.  

In its admissibility decision, the Court took a different approach to limitation 

ratione temporis based on the time when the State became subject to the 

jurisdiction of the human rights organ. The Court rather looked at the time when 

 
136 Vargas v. Chile, Communication No. 718/1996, U.N. Doc. A/54/40, HRC (1999); Inostroza v. 
Chile, Comm. 717/1996, U.N. Doc. A/54/40, HRC (1999); Yurich v. Chile Communication 
No.1078/2002, UN Doc. CCPR/ 
C/85/D/1078/2002, (2009). These cases were declared inadmissible on the ground that the 
alleged violations occurred before the critical date. 
137 Meneses Reyes v. Chile, Case 11.228, IAComHR Report No. 34/96, (1996); Joao Canuto De Oliveira 
v. Brazil, Case 11.287, Report No. 24/98, IACHR (1997); Miowana Village v. Suriname Preliminary 
Objections, Merits, Reparations and Costs, Judgment, IACtHR (2005); Rio Negro Massacres v. 
Guatemala, Preliminary objection, merits, reparations, and costs IACtHR (2012). 
138 Tanganyika Law Society v Tanzania Application No. 009&011/2011, ACtHPR (2013). 
139 Mkandawire v. Malawi Application No. 003/2011, ACtHPR (2013) para 32 and 36. 
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the obligation was in force for the Tanzania rather than the time when the 

individual could seek to enforce the right before the Court. The Court noted that  

The only point on which the Court's jurisdiction is challenged is 

based on the fact that the conduct complained of, namely, the 

barring of independent candidates, occurred before the Protocol 

came into operation. This argument cannot be upheld. The rights 

alleged to be violated are protected by the Charter. By the time of 

the alleged violation, the Respondent had already ratified the 

Charter and was therefore bound by it, The Charter was 

operational, and there was therefore already a duty on the 

Respondent as at the time of the alleged violation to protect those 

rights.140  

The Court, however, took note of the continuing nature of the violation 

relied on. 

At the time the Protocol was ratified by the Respondent and when 

it came into operation in respect of the Respondent, the alleged 

violation was continuing and is still continuing: independent 

candidates are still not allowed to stand for the position of 

President or to contest Parliamentary and Local Government 

elections. Furthermore, the alleged violations continued beyond 

the time the Respondent made the declaration in terms of Article 

34(6) of the Protocol.141 

The Court might have been swayed by the argument of the applicant in response to 

the States preliminary objection to the jurisdiction of the Court. The applicant 

noted that  

The rights sought to be protected were enshrined in the Charter to 

which Respondent was already a party at the time of the alleged 

violation; although the Protocol came into operation later, it was 

merely a mechanism to protect those rights. The Charter sets out 

 
140  Tanganyika Law Society v. Tanzania para 84. 
141 Tanganyika Law Society v. Tanzania para 84. 
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rights while the Protocol provides an institutional framework for 

enforcement of those rights. The Applicant stated that it is not the 

ratification of the Protocol that establishes the rights, rather these 

rights existed in the Charter and the Respondent has violated 

them and continues to do so. The issue of retroactivity therefore 

does not arise.142 

It is not clear whether the Court’s conclusion that it has jurisdiction stems from a 

consideration that the African Charter was already in force at the time of the 

alleged breach or on the continuing nature of the violation. The Court also did not 

make its position clearer as it applied the same reasoning in Makandawire v. 

Malawi, where the applicant alleged a violation of his right to a fair hearing in the 

process leading to his dismissal from employment.    

Although the Court appears to have extended its temporal jurisdiction farther than 

other human rights organs considered, however its continuing violations 

definition in each case does not appear to differ. For example, in Tanganyika Law 

Society v. Tanzania, the offending amendment to the Constitution was still in 

operation at the time of the application to the Court. The Court did not, however, 

make a real determination of continuing violation in the Makandawire case. In its 

words  

Regarding ratione temporis jurisdiction, even though the facts 

giving rise to the application arose before the Respondent filed the 

declaration, the Court has already made a finding that the alleged 

violation is continuing. Taking all the above into consideration, the 

Court does have jurisdiction to deal with this matter.143 

 The dismissal occurred in 1999144 while Malawi ratified the protocol in 2008.  The 

Court did not show how the allegation of unfair trial leading to his dismissal was a 

continuing violation. Even if the domestic Court decision in respect of the 

applicant’s case was used as a basis as with other cases considered earlier by other 

human rights organs, the last decision was given by the Supreme Court of Appeal 

 
142 Tanganyika Law Society v. Tanzania para 81.3. 
143 Makandawire v. Malawi para 36. 
144 Makandawire v. Malawi para 20. 
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in 2007.145 Although this interpretation of the temporal scope of the Court’s 

jurisdiction provides a wider margin for the protection of the rights of aggrieved 

persons, it could also be an undue expansion of its competence ratione temporis 

undermining the power of States to consent to jurisdiction as well as the 

established rule against retroactivity. This is often cited as a shortcoming of the 

continuing violations doctrine which makes human rights organs cautious in its 

application in a bid to avoid odd results.     

5.3.3 Some observations 

The differences in determining continuing violation even in similar cases such as 

the interference with the right to life, are the result of several interpretations given 

to the continuing violations doctrine over time. The various tests used in some of 

these cases may not yield positive outcomes if applied to other cases. While the 

African Commission and Inter-American Commission have been liberal in cases 

involving the procedural obligation to investigate and prosecute substantive 

violations, the HRC and the European Court have been less convinced about 

continuing violations in that regard.  For example, if the reasoning of the court in 

the Blecic and other similar decisions is to be applied in the case of Kell v. Canada 

of the CEDAW Committee the case would probably be inadmissible because the 

time of the interference preceded the crucial date.   While the CESCR accepts 

decisions of a court given after the crucial date bothering on the alleged violation 

as showing a continuation of the violation, such an interpretation has not swayed 

the European Court of Human Rights as shown in Blecic and other cases. The 

position of the European Court also contrasts with the test of affirmation by 

subsequent court decision applied by the Human Rights Committee in most of its 

decisions.146  

As opposed to cases where the facts clearly continue, a recurring challenge in the 

jurisprudence is the interpretation of continuing violations from continuing effects 

alleged by the author or applicant. The various complex interpretations have not 

 
145 Makandawire v. Malawi para 23. 
146 In E and AK v. Hungary, Communication No. 520/1992, U.N. Doc. CCPR/C/50/D/520/1992 HRC 
(1994) para 6.4, the HRC noted that ‘a continuing violation is to be interpreted as an affirmation, 
after the entry into force of the Optional Protocol, by act or by clear implication, of the previous 
violations of the State party. See analysis of the interpretation of continuing violations by the HRC. 
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been able to adequately assist such determination. Considering that the continuing 

effects must be in violation of substantive rights protected in the relevant human 

rights instrument, assessing whether the rights alleged to have been violated 

continue in the context or circumstances in which the breach occurred is a more 

reliable approach. Put clearly, the test is one which considers the nature of the 

right allegedly violated, the obligation of the State attached to the right, and most 

importantly, the context in which the violation took place. The thesis going 

forward aims to justify this and show its importance in the overall development of 

the continuing violations doctrine. 

5.4 SOME CONCERNS ABOUT THE INTERPRETATION OF THE CONTINUING 

VIOLATIONS DOCTRINE JUSTIFYING THE ADOPTION OF A 

CONTEXTUAL APPROACH 

It is important to note that ‘where human rights are concerned, the relevant 

adjudicators must balance two opposing interests: on the one hand, an overly lax 

approach to temporal jurisdiction will lead to allegations of judicial activism and 

dissatisfaction by States; on the other, an overly stringent approach risks 

undermining the effective protection of individual human rights, and thus causing 

a loss of credibility.’147  Using the continuing violations doctrine in securing 

accountability for a violation which began before the crucial date is a laudable 

development in human rights jurisprudence. However, the doctrine which seeks to 

limit the application of the rule against retroactivity must be applied with caution 

to ensure that it does not unduly interfere with a State’s sovereignty and the limits 

of its consent to jurisdiction. 

The legal basis of a State’s responsibility for the violation of human rights derives 

from its breach of a human rights treaty to which it is a party or a human rights 

norm of customary international law.148 State parties to human rights treaties are 

required to respect and ensure individual enjoyment of the rights recognised. This 

not only imposes an obligation on States to refrain from acts that interfere with the 

enjoyment of these rights but also respond to violations committed by non-State 

 
147 Heri C ‘Enforced disappearance and the European Court of Human Right’ Ratione Temporis 
Jurisdiction: A discussion of temporal elements in Janowiec and Others v Russia (2014) 12 Journal of 
International Criminal Justice 758. 
148 Meron T Human Rights and Humanitarian Norms as Customary Law (1989)136; Shelton D 
Remedies in international human rights law 2ed (2005) 97. 
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parties.  Although international law has progressed from being a system of rules 

regulating the relationship between States to one that is equally focused on 

individuals and human rights largely at the centre of its development,149  States 

remain the primary actors.  As such, human rights must be understood and 

interpreted in a way that does not undermine the foundations upon which the 

system is built, such as the principle of sovereignty of States. The reason is that 

such an approach could interfere with the development of human rights as the 

State continues to be the source of legitimacy of international law.150 

Flowing from the above, it becomes important that in the interpretation of 

continuing violations, human rights organs do not undermine the willing consent 

of States to submit to their jurisdiction or undermine the rule against retroactivity. 

Achieving this involves avoiding an overly lax approach to continuing violations 

interpretation and ensuring that it is only the violations that are continuing that 

are considered on the merits with the possibility of holding the State accountable. 

Achieving this would be possible where human rights organs, in place of the 

several complex and unpredictable interpretations shown above adopt a 

contextual approach. This approach would seek to consider the nature of the 

human rights obligation breach as well as the context in which the violation 

occurred. It has the advantage of separating violations that are continuing from 

those that are not, hence preventing undue interference with the rule against 

retroactivity.   

The continuing violations doctrine has been criticised on the ground that its 

application by human rights organs unduly interferes with the will of States which 

voluntarily consented to jurisdiction with limitations. It has also been argued that 

extending the bounds of the continuing violations doctrine could discourage States 

from ratifying human rights treaties or permitting individual complaints 

procedures.151 According to Pasqualusi, 

 
149 Jardon L’The interpretation of jurisdictional clauses in human rights treaties’ (2013) 13 Anuario 
Mexicano de Drecho Internacional 103. 
150 Jardon L (2013) 102. 
151  Ormachea P ‘Moiwana Village: The Inter-American Court and the continuing violations doctrine’ 
(2006) 19 Harvard Human Rights Journal 288; Gibson TR ‘True fiction: competing theories of 
international legal legitimacy and a Court’s battle with ratione temporis’ (2007) 29(1) Loyola of Los 
Angeles International and Comparative Law review 165-166. 
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The developing international law principle that certain violations 

are continuous and are therefore within the jurisdiction of 

international tribunals could have several repercussions. On the 

positive side, the Court’s jurisdiction over continuing human right 

violations prevents a state from simply granting national amnesty 

to its leaders and military and thereby avoiding future 

accountability for those crimes. An international human rights 

court could maintain jurisdiction over the State indefinitely with 

respect to continuing violations. On the negative side, however, 

the threat of being held accountable for continuing violations 

makes it much less likely that a State that has not yet ratified a 

human rights treaty or accepted the jurisdiction of an 

international tribunal will do so in the future.152 

In all, Pasqualusi emphasises that the continuing violations doctrine could inhibit 

rather than enhance the development of international and regional human rights 

systems.153 Ormachea has also argued that ‘although enforcing the doctrine of 

"continuing violation" would achieve the admirable goal of finally granting justice 

to the victims of human rights violations, it could do so at the expense of a still-

fragile democracy.’154 A transitional justice program depends upon the 

investigation and prosecution of perpetrators of past crimes and the compensation 

of victims for their injuries.155 In a bid to protect States in transition, there is a 

drive to balance the need for peace as well as getting justice for past violations.156 

Owing to this problem, Ormachea cautions that the doctrine must be limited to 

violations that indeed continue to occur. According to the author, 

 
152 Pasqualusi JM ‘Preliminary objections before the Inter-American Court of Human rights: 
Legitimate issues and illegitimate tactics’ (1999) 40 Virginia Journal of International Law 46-47. 
153 Pasqualusi JM (1999)47. 
154 Ormachea P (2006) 286.  
155 Hall JB ‘Just a matter of time – Expanding the jurisdiction of the Inter-American Court to address 
cold war wrongs’ (2008) Law and Business Review of the Americas 679. 
156 Jorge CS ‘Dealing with past human rights violations: The Chilean case after dictatorship’ (1991-
1992) 67 Notre Dame Law Review 1455-1456. Jorge has noted that in dealing with the problem of 
past human rights violations in periods of transition to democracy, the competing goals of bringing 
about peace and reconciliation to a highly divided society and the pursuit of justice for past 
violations need to be prudently balanced with expediency.  See also Nino CS ‘The Duty to punish 
past abuses of human rights put into context: The case of Argentina’ (1991) 100 (8) The Yale Law 
Journal 2619; Orentlicher DF ‘Settling accounts: The duty to prosecute human rights violations of a 
prior regime’ (1991) 100 (8) The Yale Law Journal 2537. 
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While this doctrine now allows for restitution for the countless 

violations of human rights that occurred prior to the ratification of the 

American Convention, it must be limited to violations that indeed 

continue to occur after ratification to avoid overstepping the 

boundaries of the Court's power. Otherwise, the Court could erode the 

foundation of the Inter-American Court of Human Rights-the American 

Convention and the rights it protects-and undermine the authority that 

the Inter-American system has so painstakingly created over the past 

decades. Nations could conceivably rescind their recognition of the 

jurisdiction of the Court.157 

In the Phosphates in Morocco decision, it was noted that in answering questions 

relating to the timing of complaints, it is important to bear in mind the will of the 

State which only accepted the compulsory jurisdiction within specified limits.158  

The European Court of Human Rights in Blecic v. Croatia noted that the Court, on 

account of its subsidiary role in safeguarding human rights, must be careful not to 

reach a result tantamount to compelling the domestic authorities to apply the 

Convention retroactively.159  

Applied correctly and with necessary restrictions, the doctrine of continuing 

violations does not undermine the State’s undertaking to fulfil its human rights 

obligations or make it liable for violations that occurred before it accepted such 

obligations. The doctrine of continuing violations is conceptualised based on the 

existence of a right in the individual and a corresponding obligation on the State 

party. Even in cases where such rights and obligations only came into being after 

the violation had started, it does not limit the obligation of the State to respect and 

promote the right. As such, from the date of its existence, the State party is under a 

duty to ensure the rights are not violated. It is those rights that must be protected 

after the State acquires the corresponding obligations that the doctrine seeks to 

ensure the right holders get justice for its violation.  
 

157 Ormachea P (2006) 288.   
158 Phosphates in Morocco (Preliminary objections) PCIJ Judgment of 14 June 1938 (Series A/B. No. 
74) Fourteenth Annual Report of the Permanent Court of International Justice (15 June 1938-15 
June 1939), Series E, No. 14 119-142. Extracted from Summaries of Judgments, Advisory Opinions 
and Orders of the Permanent Court of International Justice (2012) 404. 
159 Blecis v. Croatia (2006) para 90. 

http://etd.uwc.ac.za/ 
 



194 
 

The doctrine of continuing violations as such does not seek to hold States 

accountable for the aspects of the violations occurring prior to the crucial date, but 

those occurring thereafter. The doctrine is relevant for connecting the violations 

occurring across the time limits for the purpose of admissibility. The facts 

occurring prior to the crucial date do not constitute violations but are important 

for establishing those occurring thereafter. The reason is that without showing 

that necessary continuity across time limits, the claim of a violation after the 

crucial date would be without a basis in the absence of the prior facts given that 

they gave rise to the violations. This justifies the need to ensure that only 

violations existing at the time of the State’s ratification or becoming subject to 

jurisdiction are considered on the merits. 

5.5 A CONTEXTUAL APPROACH TO DEFINING CONTINUING VIOLATIONS  

Among the various tests suggested for defining continuing violations, the 

contextual approach is preferred. This approach has been suggested by other 

writers about continuing violations as a remedy to the failure to provide a reliable 

test and the inconsistent application of the doctrine by human rights organs. In the 

light of the difficulty of determining continuing violations, Pauwelyn in addition to 

other rules suggests that consideration should be given to the nature of the 

international obligation itself rather than the act that violates it and its effects.160 

On this point, he stresses the importance of deciphering whether the obligation in 

question is targeting a continuing situation or, on the contrary, is instantaneous.161  

In the same vein, Altimaprak upon examining the case law of the HRC, the Inter-

American and the Strasbourg organs concluded that the jurisprudence reveals that 

‘the nature’ of the violation should be appropriate to extend beyond the crucial 

date to constitute a continuing violation.162  Similar to the first rule suggested by 

Pauwelyn, such a finding would require that the nature of the right that is violated 

and the duty that is not discharged should be taken into account in determining 

 
160 Pauwelyn J ‘The Concept of a ‘Continuing Violation’ of an International Obligation: Selected 
Problems (1996) 66(1) British Yearbook of International Law, 419. 
161 Pauwelyn J (1996) 420. 
162 Altiparmak K ‘The application of the concept of continuing violations to the duty investigate, 
prosecute and punish under international human rights law’ (1999-2003) 21-25 Turkish Yearbook 
of Human Rights 19. 
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this feature of the violation.163 This is also the view of the International Law 

Commission that the determination of whether a wrongful act is continuing or 

completed depends on the nature of the State’s obligation as well as the facts and 

circumstances of the given case.164 The consideration of the nature of the State’s 

obligation helps to determine if the fulfilment of the right is a continuing one or if 

it ceases with a violation.   

Buyse has also shown a preference for this test suggested by Pauwelyn -

consideration should be given to the nature of the international obligation alleged 

to have been breached.165  In answering the question of whether continuity exists, 

the author noted that   

There is an additional element that may bring a solution 

closer though: a breach always stands in direct relation to an 

obligation. The former cannot exist without the latter. This 

concomitant obligation then may provide further clues to 

solve the problem of continuity.166 

The continuing violations doctrine looks to giving a human rights organ 

jurisdiction to examine the merits of the rights violated not facts or circumstances 

or situations that are continuing. As such, a determination of continuing violations 

in a specific case must have the alleged violations against the State party at the 

centre of it all. The analysis would however be incomplete without having regard 

to the violation or breach, that is the facts, circumstances or context giving rise to 

the violation. Buyse reaffirms this position noting that total reliance on the 

obligation breached may not be the best approach for the sake of legal certainty, 

rather the situation in which the victim is placed should be given due 

consideration. In his words, 

 
163 Altiparmak K (1999-2003) 19. 
164 International Law Commission Draft Articles on Responsibility of States for Internationally 
Wrongful Acts with Commentaries (2001), adopted by the International Law Commission at its 
fifty-third session in 2001 and submitted to the General Assembly (A/56/10) Extracted from the 
Report of the International Law Commission on the work of its Fifty-third session, Article 14,  60 
para 4. 
165 Buyse A ‘A lifeline in time’ - Non-retroactivity and continuing violations under the ECHR’ (2006) 
75 Nordic Journal of International Law 76. 
166 Buyse A (2006) 73-74. 
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for the victim, an emphasis on the obligation may not always 

be an advantage, as for him the negative effects of an act are 

more important than whether these consequences can be 

labelled as a continuing violation of a specified obligation or 

not. Looking at the specific circumstances without shifting the 

focus may be more desirable for the individual. This, at the 

very least, requires that the shift from fact to obligation is not 

made completely. Both are of importance.167 

The specific circumstances referred to by Buyse involves looking into the exact 

context in which the violation occurred.  Given that the doctrine looks at the 

continuing violation of the right and not the facts of the case, any analysis of 

continuing violation must be centred around the right. Also, given that the same 

right can be violated in several contexts, a defining factor in continuing violations 

analysis is the context in which the violation occurred. In this regard, both the 

right and context are equally important especially in cases such as forced 

sterilisation which infringes on several rights of the affected person. Failure to 

have regard to both the right and the context of the violation could allow violations 

that are not continuing to be considered on the merits. The point being 

emphasised here is the need to consider each right allegedly violated separately in 

a bid to sift those that are continuing from those that are not. Extending its limits 

beyond violations that are continuing stands against the purpose of the doctrine of 

continuing violations and it could limit its development. As such, in a bid not to 

defeat the purpose of setting temporal limits on jurisdiction, the reliance on the 

doctrine must be carefully tailored to the violations that are indeed continuing.  

Although determining questions of continuity can only be on a case-by case 

analysis resulting in varying conclusions, having a standard for analysing all cases 

serves to address the challenges associated with inconsistencies and overly lax, 

unduly restrictive, or unnecessarily complex criteria employed overtime for 

determining continuing violation.  It is also important for creating precedents as 

like cases will be treated alike. 
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As with many communications before human rights organs, several violations of 

the relevant human rights treaties are alleged against a State party. In the 

determination of jurisdiction ratione temporis, it must be borne in mind that not all 

those violations would necessarily be continuing beyond the initial interference. 

Determining which is and which is not would involve considering the different 

alleged violations and their continuing nature in the context in which the violation 

occurred. For example, in Marlon James Noble v. Australia, in which the applicant 

alleged several violations of his right in the CRPD, the CRPD Committee considered 

the violations separately having regard to the facts giving rise to them.168 The 

point drawn from this case is the importance of considering each alleged violation 

separately in a bid to determine those that are continuing. 

A reliance on the facts giving rise to the alleged breach in Bacher v. Austria,169 saw 

the admission of all the violations without determining if they were continuing. In 

this case, the author alleged a violation of several rights in the CRPD including 

failure to ensure accessibility on an equal basis with others (article 9), liberty and 

security of the person (article 14), right to live independently (article 19), right to 

health, (25) right to adequate standard of living and protection. The Committee 

failed to consider these rights allegedly violated but rather took note of when 

certain decisions in respect of the author’s case were taken by the State 

authorities. While certain violation occurred at the time of interference and 

continued, in a case as this involving alleged violation of several rights, the CRPD 

Committee ought to have determined for instance how the right to liberty and 

security of the person, the right to health and adequate standard of living are 

continuing violations in this context.  It will be recalled that this communication 

concerned the removal of a roof that served as a protection to the path Mr. Bacher 

(a man with a disability) used to access his house. 

5.5.1 Shortcomings of a fact-based determination of continuing violations in 
the context of forced sterilisation 

In determining continuing violations in the context of forced sterilisation, though 

the facts are relevant, they are not decisive. Similarly, the obligations breached are 

 
168 Marlon James Noble v. Australia Communication No. 7/2012, CRPD Committee (2016) 7.5-7.6. 
169 Bacher v. Austria, Communication No. 26/2014, CRPD Committee (2018). 
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important, and they must be considered having regard to the facts giving rise to 

them.  This undertaking is considered important in the context of forced 

sterilisation because it defies most of the tests that have been developed on the 

nature of violations having a continuing character. A sterilisation surgery is an 

instant action that is completed the moment it is done. As such, there is no 

affirmation as required by the HRC of the act by the State party in the form of a 

subsequent decision or repetition of the act causing the violation. Accordingly, the 

effects of the surgery which denies the applicant the enjoyment of treaty rights is 

not perpetuated by continued acts of the State party.  This means that the 

determination of a continuing violation in the context of forced sterilisation will be 

centred on the continuing effects of the forced sterilisation procedure. On this 

point, what the study seeks to investigate is the extent to which reliance on the 

context in which the human rights violations occurred creates a reliable test for 

determining continuing violation in the case of forced sterilisation.  

In AS v. Hungary, it would be recalled that the Committee considered the 

permanent nature of sterilisation surgery and based on that concluded that there 

was a continuing violation. 170  The Committee in its decision on admissibility 

ratione temporis, did not refer to the rights alleged to have been violated. The 

emphasis rather was on the fact of sterilisation. Forced sterilisation is a procedure 

that violates certain treaty rights and possesses lasting effects that continually 

affect the enjoyment of other rights given its lasting impact on reproductive 

capacity and physical and mental health. Determining whether such case of forced 

sterilisation presents a continuing violation of all or some of the rights alleged in 

each specific case is an important requirement for human rights organs when 

faced with determining jurisdiction ratione temporis. Upon an analysis of all the 

rights violated in the context of forced sterilization, can it be said that all the 

alleged violations are continuing and admissible? Will the violation of the right to 

be free from torture, for example, be of a continuing character? What can be said 

about the right to human dignity or the right of access to health-related 

information?  These are among the considerations that the CEDAW Committee 

failed to make in this case. 

 
170 AS v. Hungary (2006) para 10.4. 
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The contextual approach prescribed here is informed by the theory of 

intersectionality given that forced sterilisation is a manifestation of intersectional 

discrimination. The contextual approach guided by the theory of intersectionality 

prompts an analysis of continuing violation in the context of forced sterilisation 

that takes into consideration the identity or unique context of the victim that 

exacerbates her vulnerability to forced sterilisation and in particular how it shapes 

the impact of sterilisation on the enjoyment of their rights after the procedure. 

This undertaking is necessary as it addresses the concerns raised about an overly 

lax approach to continuing violations by ensuring that violations for which States 

are held liable are limited to those that are continuing.  Although rights are 

violated in varying circumstances and results may not always be the same, but it 

means a lot to see that a consistent test is applied in all cases.   

5.6 CONCLUSION  

It can be gathered from the jurisprudence of the human rights organs examined 

that a continuing violation which would give a human rights organ competence 

ratione temporis to consider an otherwise inadmissible claim must be traceable to 

a treaty right at the material time. The jurisprudence of the human rights organs 

examined in this chapter show a common aim - to determine if the violation 

continued beyond the crucial date. The chapter demonstrates that though the 

various human rights organs have given somewhat different interpretations of the 

doctrine, some of their reasonings are similar. First, they all share similar 

reasoning regarding continuing effects which are not regarded as continuing 

violations except they indeed affect the enjoyment of certain rights. Also, the 

continuing violations analysis has shown an insistence on ensuring that the event 

giving rise to the violations has some part of it occurring after the crucial date 

either as a continuation in force of an offending law, or continued impact of a 

decision denying an author the enjoyment of rights.  Maybe with the exception of 

the European Court, the jurisprudence of the other organs shows that it is not 

compulsory to have an unbroken chain of events as even a court decision after the 

crucial date suffices to establish that the events giving rise to the violation lasted 

beyond the crucial date provided the impact of the Court decision cannot be 

dissociated from the case.   
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While these similarities generally exist, varied interpretations have been 

employed especially by the UN Committees, some of which are unnecessarily 

complex, and difficult to justify having regard to the purpose of the continuing 

violations doctrine, hence resulting in sometimes inconsistent results. While 

determining a continuing violation by a court decision given after the crucial date 

has proved to be rather problematic and inapplicable to all cases, it is even more 

complicated where for instance the CESCR distinguishes between decisions that 

speak to the violations and those that are on just formal points or errors of law. 

This is considered as taking the criteria for interpretation too far. Also, the 

approach of the European Court in respect of cases involving the duty to 

investigate and prosecute violations is unduly restrictive compared to other 

regional human rights organs.   

Given the various criteria used by each human rights organ examined, no 

predictable or standard test has been developed for defining continuing violations. 

While the doctrine, being one that requires a subjective assessment and each case 

would be assessed based on its peculiar facts and rights alleged to have been 

violated, having a standard upon which all cases can be measured is relevant.   The 

discussions were aimed at justifying the need for the adoption of a contextual 

approach rooted in the theory of intersectionality.  

This chapter demonstrated that a consideration of the nature of the right/rights 

and the context in which they are allegedly violated serves as a workable standard 

for interpreting continuing violations that can be applied in all cases.   This 

standard which centres the analysis on the rights allegedly violated looks at an 

aspect that sometimes might be overlooked while trying to apply some complex 

criteria. This is the need to separate violations that are continuing from those that 

are not, given that in a lot of cases, applicants usually alleged the violation of more 

than one right.  This approach ensures that States are not made liable for 

violations retroactively and undermine the essence of the rule against retroactivity 

as well as the consent of States to be bound by treaty obligations or be subject to 

the jurisdiction human rights organs with limitations.  
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In this light, the next chapter uses the contextual approach, rooted in the theory of 

intersectionality, to determine continuing violations in the context of forced 

sterilisation. An intersectional perspective is particularly important because it 

guides the analysis in a way that looks beyond the events giving rise to the breach 

but to the context that shapes the experience of the victims of forced sterilisation.  

Considering the concerns raised about the application of the continuing violations 

doctrine, the chapter aims to demonstrate how a contextual approach to its 

interpretation circumvents this problem.    
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CHAPTER SIX 

THE DETERMINATION OF CONTINUING VIOLATIONS IN THE CONTEXT OF 

FORCED STERILISATION 

6.1 INTRODUCTION 

The preceding chapter has through an analysis of the case law on continuing 

violations shown that the admissibility decision regarding the temporal 

jurisdiction of the CEDAW Committee in A.S. v. Hungary was flawed as it failed to 

have regard to the rights violated and their continuing nature in the context of 

forced sterilisation. Based on the inconsistencies discovered in the continuing 

violations interpretations and the failure to derive a reliable test, the contextual 

approach was suggested. This approach is one which considers the rights and the 

context in which they were violated. In other words, it prioritises the 

circumstances in which the rights were violated.  The aim of this approach is to 

ensure that in the interpretation of continuing violations for the purpose of 

admissibility, only those violations which are indeed continuing and still apparent 

after the crucial date, are examined on the merits. This chapter using this 

approach, prescribes a model for the African Human Rights organs for determining 

if forced sterilisation leads to a continuing violation of the rights of the affected 

women beyond the crucial date.  The chapter answers the main research question 

by determining amongst selected rights violated in the context of forced 

sterilisation, the ones amongst them that are continuing violations or have 

continuing effects which constitute a breach of the relevant provisions of the 

African Charter and the African Women’s Protocol.  

The analysis in this chapter would thus consider the possibility of the African 

Commission and the African Court considering on the merits, rights allegedly 

violated in the context of a forced sterilisation occurring before the crucial date. 

While several rights are held to have been violated in the context of forced 

sterilisation by other human rights organs, the continuing nature of those rights 

will be considered from an African lens with a focus on the provisions of the 

African Charter and African Women’s Protocol as well as supporting documents. 

http://etd.uwc.ac.za/ 
 



203 
 

The determination will be strengthened by unpacking the normative content of 

these rights within the African context. 

While forced sterilisation infringes on several rights of women, for the purpose of 

the continuing violations analysis, not all the rights possibly violated will be 

considered. Taking a cue from the case law on forced sterilisation and particularly 

those rights that are guaranteed by the relevant African Human rights 

instruments, the rights that will be considered are the right to reproductive 

autonomy; the right to the highest attainable standard of physical and mental 

health; the right to access health-related information; and the right against 

discrimination. Given that the rights violated in the context of forced sterilisation 

are interlinked, the right against torture and other cruel, inhuman, and degrading 

treatment or punishment (collectively referred to as ill treatment); and the right to 

dignity will be examined together. This is done because torture or ill treatment is 

an interference with human dignity and the African Charter strengthens this link 

by guaranteeing both rights in a single article of the Charter.1  

The determination of the continuing nature of each right will involve 

understanding the content of the right with the aim of determining the extent of 

the guarantee and if the right contemplates a continuing situation. They will be the 

basis for determining if in the context of forced sterilisation, each of these rights 

continues to be violated for as long as the woman remains sterilised and has not 

obtained justice. Determining a continuing violation in the context of forced 

sterilisation would largely be centred around the lasting effects which compromise 

the enjoyment of certain rights and freedoms rather than on a continuation of the 

act causing the violation. The reason is that a sterilisation procedure is not a 

continuing act but a procedure that is performed once. The chapter demonstrates 

that the context in this approach is not limited to the events surrounding the 

sterilisation but extends to understanding how structures of power make certain 

 
1 This link has also been emphasised by the African Commission in its General Comment No. 4 on 
the African Charter on Human and Peoples’ Rights: The Right to Redress for Victims of Torture and 
Other Cruel, Inhuman or Degrading Punishment or Treatment (article 5) Adopted at the 21st Extra-
Ordinary Session of the African Commission on Human and Peoples’ Rights, held from 23 February 
to 4 March 2017 in Banjul, The Gambia, para.3. 
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identities vehicles of marginalisation and oppression, and how these shape not 

only their experience of discrimination but also influences the impact of forced 

sterilisation on their lives and well-being.     

6.2 UNDERSTANDING THE CONTEXT 

The choice of the contextual approach is strengthened by an understanding that 

while the rule against retroactivity is an objective assessment of temporal 

limitations, the continuing violation doctrine is a subjective one that admits 

relevant considerations and is applied in each case based on the peculiar facts and 

violations alleged. Regarding forced sterilisation, the contextual approach is 

equally guided by an understanding of the importance of the context that gives rise 

to the forced sterilisation of women and equally shapes the impact on them. The 

theory of intersectionality used as a theoretical framework in this thesis creates an 

understanding of how beyond gender, certain identities predispose various 

women to forced sterilisation.  As noted in Chapter two, to have a meaningful 

discussion about forced sterilisation as a form of discrimination against women, it 

must be viewed through the prism of intersectional discrimination which provides 

an understanding that gender frequently intersects with other forms of 

discrimination. 

The theory of intersectionality prompts a contextual understanding of 

discrimination by virtue of how intersecting factors create unique experience for 

individual women.2 Crenshaw noted that  for African-American women, the dual 

vulnerability to racism and sexism  does not imply a double burden but rather 

demonstrates how they intersect to create unique experiences.3 In a similar 

manner, forced sterilisation is a unique experience of discrimination for some HIV-

positive women as a result of the intersection of gender, class and HIV positive 

status. In the analysis in this chapter, context refers not only to how the violation 

occurred or the events surrounding the sterilisation, but also about the identity of 

the woman affected that shapes her experience of discrimination and forced 

sterilisation. Chapter three demonstrated some downsides in the analysis of 

 
2 Dale A ‘Intersectional human rights at CEDAW: promises, transmissions and impacts’ (2018) 
Unpublished PhD Thesis, Osgoode Hall Law School of York University 234. 
3 Crenshaw K ‘Race, gender and sexual harassment’ (1992) 65 Southern California Law Review 
1467-1468. 
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discrimination in some cases of forced sterilisation as a result of a failure to 

consider how power structures make certain identities of women vehicles of 

marginalisation and how this plays out in the context of forced sterilisation. This 

chapter demonstrates that such an intersectional analysis is also important in 

determining continuing violations in this context.  

The contextual approach tailored to the model developed in this chapter 

prioritises capturing the intersecting identities that often overlap to create 

discriminatory treatment which results in forced sterilisation. Just as the theory of 

intersectionality prescribes a holistic and inclusive approach to the notion of 

discrimination,4 this approach must also be adopted in defining if the violation of 

this right is continuing in the context of forced sterilisation. Given that forced 

sterilisation procedure is performed once and intended as a permanent 

contraception, as well as the absence of a continuation of the act giving rise to the 

violations, determining continuing violations in this context is centred on the 

continuing effects or the lasting impact of the sterilisation procedure that 

compromise the enjoyment of certain rights. An intersectional approach is 

important as it aids the understanding and appreciation of the impact of the 

sterilisation procedure on the rights of the women.   

Intersectionality not only provides an understanding of how intersecting identities 

predispose certain groups of women to forced sterilisation, but also how it impacts 

on them afterwards. The impact of sterilisation -the permanent infertility- is even 

worse for victims who belong to cultures that associate womanhood with 

motherhood. Given the role women play in reproduction, society has created 

certain social expectations of the in respect of childbearing and nurturing.5 This 

biological role, intertwined with patriarchy and the subordination of women has in 

many societies taken the choice of reproduction to a large extent off women and 

they have been conditioned to fulfil societies expectations of their biological role. 

As such, in settings where a high value is placed on fertility, infertility has major 

 
4 Yoshida K ‘Towards intersectionality in the European Court of Human Rights: The Case of B.S. v 
Spain’ (2013) 21 Feminist Legal Studies 196. 
5 Rogus C ‘Conflating women’s biological and sociological roles: the ideal of motherhood, equal 
protection, and the implications of the Nguyen v. INS opinion’ (2003) 5(4) Journal of Constitutional 
Law 816; Hird MJ and Abshoff K ‘Women without children: A contradiction in terms?’ (2000) 31(3) 
Journal of Comparative Family Studies 347. 
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psychological and social implications for affected women as it attracts negative 

reactions form families, spouses, and the community.6 Infertility can be voluntary 

or involuntary. Voluntary infertility occurs when childlessness resulting from 

factors other than biological such as lack of sexual intercourse or efficient 

contraception such as sterilisation etc for women who do not want children. 

Involuntary sterility occurs from biological factors that inhibit pregnancy despite 

exposure to sexual intercourse for women who want children.7 While sterilisation 

with consent can be termed voluntary infertility. However, infertility resulting 

from forced sterilisation can be termed involuntary infertility as it is not 

consensual and the desire to have children persists. It is for this reason that 

women forcibly sterilised face the same challenges, including psychological and 

social, like women within the original definition of involuntary infertility. 

The Inter-American Court in I.V. v. Bolivia recognised that non-consensual 

sterilisation affects women disproportionately, not only because they are women, 

but also because society assigned the reproductive function and family planning to 

women.8 In the case of I.G. & Others v. Slovakia9 for example, while noting that her 

sterilisation was due to discrimination not only based on race but also a form of 

gender-based violence, the applicants noted that their ‘ensuing infertility resulted 

in a psychological and social burden which was much heavier on women, in 

particular in the Roma community where a woman’s status was often determined 

by her fertility.’10  In AS v. Hungary, the author in giving the facts of the case drew 

attention to her vulnerable situation as a woman who lost a child and as a member 

of the often marginalised Roma group.11 The author also noted that she and her 

partner live in accordance with traditional Roma customs where having children is 

a core element  of the value system of Roma families.12  In Roma communities, 

while the high fertility rates have been attributed to being a strategic means of 
 

6 Van Balen F ‘Interpreting infertility: social science research on childlessness in a global 
perspective’ (2000) 4(1) African Journal of Reproductive Health 120; Ibisomi L and Mudege NN 
‘Childlessness in Nigeria: perceptions and acceptability’ (2014) 16(1) Culture, Health and Sexuality 
61. 
7  Garenne M ‘Dynamics of marriage and infertility in South Africa: an analysis of census data’ 
(2016) 30(2) African Population Studies 2550.  
88 I.V. v. Bolivia Case No. 12.655 IACtHR judgment of 30 November 2016 para 243. 
9 I.G. & Others v. Slovakia Application No. 15966/04, ECtHR (2012). 
10 I.G. & Others v. Slovakia (2012) para 160. 
11 A.S. v Hungary Communication No. 4/2004 CEDAW Committee (2006) para 9.4. 
12 AS. v. Hungary (2006) para 2.4. 
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getting child support,13 it has also been seen as a product of the desire within 

Roma communities for large families,14 as well as being a means through which 

young women gain independence from their families and earns some respect and 

self-esteem.15 Also, childless couples or couples without sons are ridiculed, placing 

a higher burden on women to not only have children but ensure they give birth to 

sons which in some cases would require having more children than required. 16 

Reports documenting the experience of HIV positive women in Kenya also 

demonstrate the impact of sterilisation has on their relationship with their 

spouses, family and community as a result of their HIV status and their inability to 

have children in communities where womanhood is associated with 

motherhood.17 Similar experiences were documented by the Commission for 

Gender Equality from the testimonies of women forcibly sterilised in South 

Africa,18 and also by the International Community of Women Living with HIV/AIDS  

about HIV-positive women subjected to forced sterilisation in Namibia.19These 

inform the need to have regard to the context that shapes the experiences of the 

women.  

In many African cultures, compared to Western countries,20  procreation is highly 

valued, and it is seen as the primary purpose of marriage as children are seen as 

not only securing conjugal relationships but also offering social security, labour 

assistance, conferring social respect, securing property and inheritance, and a 

continuation of the family name and heritage. 21  Given their role in reproduction, 

 
13 Durst J ‘Fertility and childbearing practices among gypsy women in Hungary: The intersections 
of class, race and gender’ (2002) 35 Communist and Post-Communist Studies 458. 
14 Durst J (2002) 459. 
15 Durst J (2002) 466-467. 
16 Durst J (2002) 467. 
17 African Gender and Media Initiative ‘Robbed of Choice: Forced and coerced sterilisation 
experiences of women living with HIV in Kenya’ (2012) available at http://kelinkenya.org/wp-
content/uploads/2010/10/Report-on-Robbed-Of-Choice-Forced-and-Coerced-Sterilization-
Experiences-of-Women-Living-with-HIV-in-Kenya.pdf (accessed 24 April 2020).   
18 Commission for Gender Equality: Investigation Report on the Forced sterilisation of Women 
living with HIV/AIDS in South Africa, 2020 41-45. 
19 International Community of Women Living with HIV/AIDS ‘Coerced and forced sterilisation of 
HIV positive women in Namibia’ March 2009 7. 
20 In developing countries, negative consequences of childlessness are experienced to a greater 
extent when compared with Western societies. See Ombelet W et al ‘Infertility and the provision of 
infertility medical services in developing countries’ (2008) 14(6) Human Reproduction Update 605. 
21 Dyer SJ ‘The value of children in African Countries – insights from studies on infertility’ (2007) 
28 Journal of Psychosomatic Obstetrics and Gynaecology 69; Caldwell JC and Caldwell P ‘The Cultural 
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women are expected to have children  to preserve their marriage and value in such 

contexts. As such, women who are unable to bear children suffer humiliation, 

ridicule, and even abuse from spouses, family, community and even from other 

women.22  In South Africa, women with infertility problems have been shown to 

endure severe negative social consequences such as stigmatisation, ostracism, 

abuse and economic deprivation.23 Women with infertility in Kenya have been 

shown to experience negative social, emotional, psychological and political 

impact.24 

Even where a woman already has children, the inability to have more also attracts 

negative reactions. In some of the testimonies documented in Kenya, some of the 

women already had children. This suggests a rather negative perception in 

pronatalist cultures about infertility generally, regardless of whether the woman 

already had children or not. In these contexts, the fact that infertility could be the 

result some biological factors out of the control of women is ignored and she is 

rather blamed for her predicament.25 This same reasoning also affects women who 

have been forcefully sterilised as the communities fail to sympathise with them, 

instead they face significant challenges such as ostracism, ridicule from family, 

abandonment by spouses because of their infertility. As such, the negative 

psychosocial consequences of infertility are severe for these groups of women.26 

This chapter going forward demonstrates how these contexts shape how forced 

sterilisation affects women afterwards and compromises the enjoyment of their 

rights. 

 
Context of high fertility in Sub-Saharan Africa (1987) 13(3) African Population and Development 
Review 409; Richards SA ‘”Spoiling The Womb”: Definitions, Aetiologies and Responses to Infertility 
in North West Province, Cameroon’ (2002) 6(1) African Journal of Reproductive Health 84. 
22 Gyekye K African Cultural Values: An introduction (1996) 82, Upton RL ‘”Infertility makes you 
invisible”: Gender, Health and the Negotiation of Fertility in Northern Botswana’ (1991) 27(2) 
Journal of Southern African Studies 349; Larsen U ‘Childlessness, subfertility, and infertility in 
Tanzania’ (1996) 27(1) Studies in Family Planning 18. 
23 Dyer SJ et al ‘”Men leave me as I cannot have children”: women’s experiences with involuntary 
childlessness’ (2002) 17(6) Human Reproduction 1663; Makoba LT ‘Experiences of infertile 
married African women in South Africa: A feminist narrative inquiry’ (2005) Unpublished LLM 
Thesis, University of Pretoria 93-122.  
24 Kamau PM ‘The experiences of infertility among married Kenyan women’ (2011) Unpublished 
LLM Thesis, Western Michigan University 26-31. 
25 Garenne M (2016) 2550. 
26 Daar AS and Merali Z ‘Infertility and social suffering: the case of ART in developing countries’ in 
Vayena E, Rowe PJ, and Griffin PD (eds) Current Practices and Controversies in Assisted Reproduction 
(2002)15–21. 
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Given that intersectionality facilitates a contextual understanding of experiences of 

discrimination, the contextual approach adopted for the model is key to 

understanding how various identities are not only at risk of sterilisation but also 

how these identity groups to which they belong shapes the impact on them 

afterwards.  This not only contributes to the feminist discourse of demonstrating 

the ill-effects of multiple and intersecting forms of discrimination, also using this 

model to define continuing violations contributes significantly to ensuring access 

to justice or remedies for such breaches that would have been affected by the rule 

against retroactivity. It equally ensures that the application of the continuing 

violations doctrine in the context of forced sterilisation is kept within relevant 

limits so as not to undermine the rule against retroactivity. 

6.3 DETERMINING THE CONTINUING NATURE OF SELECTED RIGHTS 

VIOLATED IN THE CONTEXT OF FORCED STERILISATION 

6.3.1 THE RIGHT TO EQUALITY AND NON-DISCRIMINATION 

Equality and non-discrimination are critical to the enjoyment of human rights and 

freedoms as they protect individuals from being unfairly excluded or denied the 

enjoyment of their rights on an equal basis with others. According to Bell, to 

ensure that everyone is treated equally, it is important that irrelevant 

characteristics such as gender, race amongst others be removed from the decision-

making process.27 Considering that it conflicts with fundamental principles of 

equality on which society is based, discrimination sets the stage for the 

marginalisation of specific population groups and is generally at the root of 

structural inequalities in society. The principle of non-discrimination is critical to 

the realisation of the right to health as States have an obligation to eliminate 

discrimination in access to health care as well as the underlying determinants of 

health.28 Essentially, non-discrimination and equality are key to addressing the 

social determinants that affect the enjoyment of the right to health. Yamin has 

acknowledged that contextually grounded strategies are required to address 

 
27 Bell M ‘The right to equality and non-discrimination’ in Hervey TK and Kenner J (Eds.) Economic 
and social rights under the EU Charter of Fundamental Rights – A legal perspective Hart (2003) 92. 
28 OHCHR and WHO ‘The right to health’ Fact Sheet No. 31 (2008) 7. 
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gender subordination given that they exist within certain social contexts.29  As 

such, positive measures of protection must be implemented for groups of persons 

such as marginalised women who have overtime been discriminated against in 

health care facilities.30  

Chapter two has broadly demonstrated that that underlying every case of forced 

sterilisation is discrimination based on the intersection of marginalised identities.  

Forced sterilisation demonstrates a systemic discrimination against women and 

girls resulting in the denial of their right to reproductive autonomy. Such systemic 

discrimination is apparent in all contexts of forced sterilisation given that they 

have specifically targeted persons considered unfit during the eugenics era; the 

poor during compulsory sterilisations during population control efforts centred on 

family planning; the targeting of Roma women in Europe; women with disabilities 

in Australia and other parts of the world; indigenous and HIV positive women in 

Latin America and HIV positive women in Africa.31  The fact that these groups of 

women are singled out for forced sterilisation amongst other women 

demonstrates that reproductive autonomy as well as other rights are not enjoyed 

by all women on an equal basis.   

Given the role that discrimination plays in cases of forced sterilisation in different 

contexts, the finding of the violation of this right in cases of forced sterilisation is 

important in addressing the systemic nature of the practice in many countries.32 In 

doing this however, it is important to also consider that discrimination in this 

context is the result of intersection of marginalised identities. While the violation 

of this right in the context of forced sterilisation is not in doubt, its admissibility as 

a continuing violation where such sterilisation occurred before the crucial date is 

another issue altogether. This determination is largely about identifying if the 

impact of the sterilisation on the victim compromises the enjoyment of her rights 

and freedoms on an equal basis with others.  

 
29 Yamin EY ‘Will We Take Suffering Seriously? Reflections on What Applying a Human Rights 
Framework to Health Means and Why We Should Care’ (2008) 10(1) Health and Human Rights 49 
30 OHCHR and WHO ‘The right to health’ Fact Sheet No. 31 (2008) 7-8. 
31 Patel P ‘Forced sterilisation of women as discrimination’ (2017) 38 15 Public health Reviews 1-3. 
32 Patel P (2017) 7. 
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Cases in which the right to be free from discrimination has been found to be a 

continuing violation as shown in chapter five and six largely involve situations in 

which a discriminatory law or policy is in place that perpetuates unequal 

treatment of some persons;33 or where the discriminatory act continues through 

series of events that are related to each other.34 In Kell v. Canada the CEDAW 

Committee found a continuing violation of a claim of discrimination in access to 

housing because there was a pending decision in respect of the claim that lasted 

beyond the crucial date.35 From the case law, for a continuing violation to exist, the 

discriminatory treatment must be of a continuing nature that lasts beyond the 

crucial date either in the form of a discriminatory law or policy or series of events 

which must be related.   

6.3.2 Is forced sterilisation a continuing violation of the right to be free 
from discrimination? 

Determining a continuing violation of the right to be free from discrimination in 

the context of forced sterilisation requires ascertaining whether the violation of 

the right is instantaneous (ending with the sterilisation procedure) or continuing. 

Considering that a sterilisation procedure is performed once in a bid to 

permanently prevent reproduction, the determination will largely focus on 

whether the sterilisation leaves continuing effects that violate the right to be free 

from discrimination.    Going by the existing case law, the requirement that the 

discriminatory act must be continuing makes it difficult to establish a continuing 

violation in the context of forced sterilisation.  This analysis however considers the 

possible impact which a single discriminatory treatment such as forced 

sterilisation could have on the equal enjoyment of certain rights and freedoms. 

This section demonstrates that there is a continuing violation of the right to be free 

from discrimination. 

The sterilisation of a woman in a health facility is a manifestation of intersectional 

discrimination which leaves continuing effects. In determining if continuing effects 

produces a violation of a right in issue, such effects must negatively impact on the 

 
33 Sandra Lovelace v. Canada (1981) para 13.1.    
34 A.M.B. v. Ecuador Communication No. 3/2014, CESCR Committee (2016) para 7.3-7.4. 
35 Kell v. Canada, Communication No. 19/2008, U.N. Doc. CEDAW/C/51/D/19/2008, CEDAW 
Committee (2012) para 7.5. 
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enjoyment of the right. In this context, the determination will involve looking at 

the meaning of discrimination in human rights law in a bid to ascertain if its 

violation through forced sterilisation produces continuing effects that deny or 

compromise the enjoyment of this right. While many international and regional 

human rights instruments provide for freedom from discrimination, only a few 

define it. As it relates to women, the CEDAW in article 1 provides that  

the term "discrimination against women" shall mean any 

distinction, exclusion or restriction made on the basis of sex 

which has the effect or purpose of impairing or nullifying the 

recognition, enjoyment or exercise by women, irrespective of 

their marital status, on a basis of equality of men and women, of 

human rights and fundamental freedoms in the political, 

economic, social, cultural, civil or any other field. 

A similar definition is adopted by the Convention on the Elimination of All Forms 

of Racial Discrimination (CERD) in respect of discrimination based on race;36 the 

Convention on the Rights of Persons with Disabilities (CRPD) in respect of 

discrimination against persons with disabilities.37 The African Women’s Protocol 

similarly defines discrimination against women as  

any distinction, exclusion or restriction or any differential 

treatment based on sex and whose objectives or effects 

compromise or destroy the recognition, enjoyment or the exercise 

by women, regardless of their marital status, of human rights and 

fundamental freedoms in all spheres of life.38 

From these provisions, it can be deduced that discrimination means any 

differential treatment, that aims to or has the effect of compromising the 

enjoyment or exercise by women of their human rights and fundamental freedoms. 

The point drawn from these definitions is the effects which distinction or exclusion 

has on the enjoyment of women’s rights. The African Women’s Protocol 

specifically refers to ‘any differential treatment based on sex and whose objectives 

 
36 Article 1(1) CERD. 
37 Article 2 CRPD. 
38 Article 1(f) African Women’s Protocol 
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or effects compromise… enjoyment or the exercise by women’ of their human 

rights. Differential treatment, such as forced sterilisation of HIV-positive women in 

Africa, inherently compromises the enjoyment by women of their human rights 

and freedoms which in this context is their right to retain and control their fertility 

on an equal basis with others. 

While the permanent denial of reproductive capacity and freedom will be 

discussed in the next section, the emphasis here is on the denial of the enjoyment 

of such right on an equal basis with others. It has been established in Chapter two 

that while forced sterilisation is a form of gender-based violence, not all women 

are affected. The practice has shown that there is a differential respect accorded to 

women’s reproductive capacities and freedoms, such that, while some have those 

rights protected, others are unfairly deprived of it. The intersection of gender with 

other forms of discrimination such as race, disability, ethnic minority, health 

status, poverty, sexual orientation etc. puts certain women at risk of forced 

sterilisation. Sifris has noted that the sterilisation of HIV-positive women around 

the world is an example of a compounded effect of discrimination based on gender 

and HIV status and frequently other forms of discrimination including those based 

on class.39 In Africa, the disregard for the reproductive freedom of some HIV-

positive women is key to understanding these dynamics. It is important to note 

that even among HIV positive women, the cohort mostly affected are the poor, 

uneducated black women who are ordinarily disadvantaged because of a lack of 

awareness of and a means to insist upon their rights.   According to the African 

Media Rights Initiative, the study of the sterilisation of Kenyan women sheds light 

on how the intersection of low socio-economic status, gender and HIV positive 

status exacerbates vulnerability.40  

The forced sterilisation of sub-groups of women means that they are deprived of 

the right to enjoy their reproductive capacity and freedom on an equal basis with 

other women.  This means that the discrimination underlying forced sterilisation 

may not necessarily cease but rather engenders a situation in which equal exercise 

of reproductive rights is denied. In other words, it engenders a situation of 

 
39 Sifris R ‘Involuntary sterilisation of HIV positive women: An example of intersectional 
discrimination’ (2015) 37 Human Rights Quarterly 479-481. 
40 African Gender and Media Initiative ‘Robbed of Choice’ (2012)30. 
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continuing unfair disadvantage for the victims, which is what the right to be free 

from   discrimination guards against. A similar reasoning may be deduced from the 

decision of the CESCR Committee in Miguel Rodriguez v. Spain in the context of 

discrimination in access to social security.41  In this case, the authors non-

contributory disability allowance was reduced based on the cost of his upkeep in 

prison and he alleged discrimination given that same treatment was not meted out 

to other prisoners in the same financial position as him. All these occurred before 

the entry into force of the CESCR Optional Protocol. The Committee held that it had 

jurisdiction given that the author had since then and after the crucial date 

continued to receive a reduced benefit.42 The Committee considered that the 

authors claim of discrimination in violation of article 2 of the ICESCR had been 

sufficiently substantiated for the purpose of admissibility.43  

In this case, the continuing effects of the decision constituted a violation given that 

monthly, the applicant continued to receive a reduced benefit as a result of the 

decision of the Spanish authorities which was a manifestation of discrimination 

against the author in access to social security benefits. This placed the author in a 

continuing disadvantaged position relative to other prisoners, including those who 

had other financial means and are not required to pay for their upkeep in prison. 

The Convention on the Rights of Persons with Disabilities specifically emphasises 

equality in respect of reproductive rights noting that States must ensure persons 

with disabilities, retain their fertility on an equal basis with others.44 Generally, 

persons with disabilities are always at risk of being denied fundamental rights and 

freedoms that persons without disabilities enjoy.45 Despite the protection of 

women from discrimination based on sex46 and specifically the CEDAW provision 

on the protection of women’s reproductive rights and freedoms on a basis of 

equality of men and women to make decisions in this regard,47 the understanding 

of the differential experience of women in respect of the enjoyment of rights and 

 
41 Miguel Rodriguez v. Spain, Communication No. 1/2013, CESCR Committee (2016). 
42 Miguel Rodriguez v. Spain (2016) para 8.4. 
43 Miguel Rodriguez v. Spain (2016) para 8.5. 
44 Article 23(1)(c) CRPD. 
45 Pfeiffer D, ‘Eugenics and disability discrimination’ (1994) 9(4) Disability and Society (481-
499)482 
46 Article 1(f) African Women’ Protocol; Article 1 CEDAW 
47 Article 16(1)(e) CEDAW. 
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freedoms makes these provisions relevant in ensuring equal treatment of all 

women irrespective of peculiar circumstances. The European Court of Justice has 

noted that ‘the principle of equal treatment is breached when two categories of 

persons whose factual and legal circumstances disclose no essential differences 

are treated differently.48 

The sterilisation of specific groups of women engenders a situation of lasting 

disadvantage particularly as it touches on their reproductive capacity. Although 

peculiar circumstances do not justify differential treatment, this disadvantage 

becomes particularly pronounced as not all women who undergo similar 

challenges such as HIV status are deprived of their reproductive capacity.49 A 

testimony of an HIV positive Kenyan woman revealed that her pain and suffering 

was heightened whenever she saw other women living with HIV who had healthy 

children.50   Therefore, considering the lasting deprivation of the opportunity to 

retain their fertility on an equal basis with others, there is a continuing violation of 

the right of victims of forced sterilisation to enjoy their reproductive capacity 

equally with others, which is the essence of the right to be free from 

discrimination. As such, continuing violation of the right to equality and non-

discrimination continue to be violated due to the continued disadvantage in the 

exercise of reproductive capacity. 

6.4 THE RIGHT TO REPRODUCTIVE AUTONOMY 

The concept of autonomy is rooted in the idea that, provided others are unharmed, 

each individual is entitled to have and follow their own life plan based on their 

beliefs and convictions.51 Reproductive autonomy owes much to early struggles for 

women’s rights as well as movements focused on limiting population growth 

through access to contraception and abortion with the goal of ensuring that 

 
48 A. v. Commission (1994) Case T-10/93 ECR 11-179 para. 42. 
49 For instance, not all women with intellectual disabilities are sterilised, as those with adequate 
support from family may not be considered for such a procedure. In the same vein, reports 
revealed that the women affected by population policies in India and even China are mostly the 
poor as they could be lured by incentives or threats of withdrawal of government benefits. In all, 
the experiences are varied amid various intersecting factors that predispose certain women to 
forced sterilisation.    
50 Testimony of Lucy, African Gender and Media Initiative ‘Robbed of Choice (2012) 3. 
51 Jackson E, Regulating Reproduction: Law, technology and autonomy (2001) 2. 
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women can control their reproductive capacities.52 Considering that at the time, 

women often lacked the legal right of control over their bodies, achieving this goal 

focused on securing women’s rights to decline sex, access available forms of 

contraception and abortion and decline sterilisation.53   

Sexual and reproductive health and rights entail both freedoms and entitlements. 

According to the CESCR, among the freedoms is reproductive autonomy which it 

defines as the ‘right to make free and responsible decisions and choices, free of 

violence, coercion and discrimination, over matters concerning one’s body and 

sexual and reproductive health.’54  Reproductive autonomy, reproductive freedom 

or reproductive self-determination thus means having the power and freedom to 

decide whether to reproduce or not to reproduce as well as having control over all 

other choices related to reproduction.55 Autonomy in this regard also involves 

having control of the method of contraception, the time of pregnancy and even the 

mode of delivery.56 Broadly, it means having an individual's reproductive choices 

respected.  The enjoyment of an individual’s sexual and reproductive health and 

rights are grounded in the ability to exercise self-determination and bodily 

autonomy without interference or coercion.57 As such, the promotion of 

responsible exercise of these rights for women should be the basis of government 

policies in the area of reproductive health, including family planning.58  

 
52 Johnston J and Zacharias RL ‘The future of reproductive autonomy’ (2017) Hastings Centre 
Report 8. 
53 Johnston J and Zacharias RL (2017) 8. 
54 CESCR General Comment No. 22 on the right to sexual and reproductive health (article 12 of the 
International Covenant on Economic, Social and Cultural Rights) (2016) UN. Doc E/C.12/GC/22, 
para 5.  The entitlements include unhindered access to a whole range of health facilities, goods, 
services, and information, which ensure to all people full enjoyment of the right to sexual and 
reproductive health under article 12 of the Covenant on Economic, Social and Cultural Rights. 
55 Purdy L ‘Women’s reproductive autonomy: medicalisation and beyond’ (2005) Journal of Medical 
Ethics 287. 
56 Purdy L (2005) 287. Cook has noted that a change in a woman birth plan without her consent has 
a negative impact on her birth experience and well-being. See Cook K ‘The impact of choice and 
control on women’s childbirth experiences’ (2012) 21(3) Journal of Perinatal Education 158. 
57 CESCR General Comment No. 22 (2016) para 25; OHCHR and WHO ‘The right to health’ Fact 
Sheet No. 31 (2008) 13;  UNHR Office of the High Commissioner and IPAS ‘Your health, your rights, 
your choice: international and regional obligations on sexual and reproductive health and rights’ 
June 2018, 3 Available at 
https://www.ohchr.org/Documents/Issues/Women/OHCHRFactsheetYourHealth.pdf accessed 27 
February 2020.  
58 African Union Commission ‘Sexual and Reproductive health and rights Continental Policy 
Framework’ adopted by the African Ministers of Health at the 2nd African Union Conference of 
Health Ministers held in Gaborone, Botswana in October 2005 and endorsed by the Summit of the 
African Heads of State and Government in Khartoum, Sudan in January 2006, 10. The framework 
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While reproductive autonomy touches on  decisions regarding avoiding 

reproduction as well as desiring reproduction, both are equally valuable.59 In 

essence, securing reproductive autonomy not only entails demanding the right to 

choose not to procreate, but the right to respect for decisions to procreate, a factor 

which underpinned feminist opposition to coercive methods of fertility control 

such as forced sterilisation.60 The choice to submit to get sterilised or not is a 

means of exercising reproductive autonomy by women.61 The focus of the 

discussions in this section touches on the interference with the decision to 

reproduce, particularly interfering with the reproductive autonomy of women 

through forced sterilisation.  

Although men contribute biologically to the reproductive process as well as the 

significant emotional, legal, and social responsibilities that fatherhood can also 

entail, for the main part, the woman bears the most burden as reproduction occurs 

through her body.  While the procreative capacity is inherent in males and females, 

the discussion on reproductive autonomy becomes largely gendered considering 

that women bear the most burden of reproduction and most contraceptive options 

are designed for women. Besides, the notion of reproductive autonomy emerged 

as a result of a concern about women.62 A woman’s decision whether or not to 

become a mother has a profound impact on her life as it is emotionally gripping 

and pivotal, affecting her attitude towards herself in which her self-esteem may be 

enhanced or suffer.63 This is especially so in communities that associate 

womanhood with motherhood.64 In this regard, gaining reproductive autonomy 

enables women to have an identity untied to reproduction. 

 
was developed in response to the call for the reduction of maternal and infant morbidity and 
mortality in the African continent. 
59 Priaulx N ‘Rethinking progenitive conflict: why reproductive autonomy matters’ (2008) 16 
Medical Law Review 174, 176. 
60 Meyers D ‘The rush to motherhood: pronatalist discourse and women’s autonomy’ (2001) 26 
Signs 735. 
61 Committee on Ethics, American College of Obstetricians and Gynaecologists ‘Sterilisation of 
women: Ethical issues and considerations’ Committee Opinion No: 695, April 2017, 2 Available at 
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-
Ethics/Sterilization-of-Women-Ethical-Issues-and-Considerations accessed 23 July 2018. 
62 Priaulx N (2008) 180. 
63 Meyers D (2001) 735. 
64 World Health Organisation, Regional Office for Africa Addressing the challenge of women’s health 
in Africa: report of the Commission on Women’s Health in the African Region (2012) 20, Available at 
https://apps.who.int/iris/handle/10665/79667 accessed 4 March 2020. 
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Structural inequalities as well as other intersecting stereotypes which have 

subordinated many women overtime, leading to discrimination against them in 

different spheres of life puts women at the risk of being denied the exercise of 

their reproductive autonomy. As such, gaining reproductive autonomy is an 

essential prerequisite to women freeing themselves from male dominance. Again, 

given the role women bear in reproduction, they are mostly in need of 

reproductive health care services which equally exposes them to the deprivation 

of their reproductive autonomy due to the influence of medical paternalism. This 

physical dimension of reproduction justifies the protection of a woman’s bodily 

integrity which is only achievable when her reproductive autonomy is 

respected.65     

The notion of reproductive autonomy has evolved to the point where close 

attention is paid to the contexts that shape and constrain reproductive choices. 

Given that some women such as poor, indigenous, or ethnic minorities, women 

with disabilities, HIV positive women amongst others experience worse forms of 

discriminatory treatment than other women who are not in these groups, there 

have been calls for a contextual understanding of reproductive autonomy. This 

rests on the argument that the capacity for autonomy develops in a social context, 

with long-running constraints on women particularly those who are vulnerable 

and marginalised.66 An example is how forced sterilisation affects certain groups 

of women as shown in chapter two. 

6.4.1 The legal framework 

Given its importance for the health and well-being of women, and as the external 

manipulation of women’s reproductive capacities has been under the spotlight for 

decades, the law has increasingly become of great importance in protecting this 

right. Women’s reproductive health and rights are grounded in several 

international instruments, consensus documents as well as in national laws. In 

1994, at the International Conference on Population and Development (ICPD), 

 
65 See Priaulx N (2008) 180. 
66 This understanding of the link between reproductive autonomy and entrenched inequalities has 
led to the reproductive justice movement focused on redefining reproductive rights in ways that 
accommodate women ordinarily by existing reproductive choice frameworks. See Johnston J and 
Zacharias RL ‘The future of reproductive autonomy’ (2017) 9-10. 
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there was a consensus that reproductive rights rest on the recognition of the basic 

right of all couples and individuals to decide freely and responsibly the number, 

spacing and timing of their children; the right to have the information and means 

to do so; the right to attain the highest standard of sexual and reproductive health; 

and also the right to make decisions concerning reproduction free from 

discrimination, coercion and violence. This sums the right to reproductive 

autonomy.67 

Reproductive autonomy is at the very core of women’s right to equality and 

privacy, concerning intimate matters of physical and psychological integrity’68 and 

an underlying determinant of the highest attainable standard of physical and 

mental health.69 Article 12 of the CESCR on the right to health includes sexual and 

reproductive health of which one of the freedoms it guarantees is the right to 

reproductive autonomy.  According to the CESCR Committee, a State has a duty to 

respect and protect such autonomy and it is in violation where the State through 

laws, policies, or actions; or through failure to regulate the activities of third 

parties, undermines, or interferes with an individual’s freedom to control his or 

her own body and capacity to make free, informed as well as responsible decisions 

in this regard.70 An example of such interference according to the Committee is 

forced sterilisation.71   

The CEDAW captures this right at the global level as it provides in article 16(1)(e) 

that States Parties shall take all appropriate measures to eliminate discrimination 

against women in all matters relating to marriage and family relations and in 

particular shall ensure, on a basis of equality of men and women the same rights to 

decide freely and responsibly on the number and spacing of their children and to 

have access to the information, education and means to enable them to exercise 

 
67 Programme of Action of the International Conference on Population and Development, Cairo, 
Egypt, September 5-13, 1994, para. 7.3. 
68 United Nations Working Group on Discrimination against Women ‘Women's Autonomy, Equality 
and Reproductive Health in International Human Rights: Between Recognition, Backlash and 
Regressive Trends’ October 2017 available at 
https://www.ohchr.org/Documents/Issues/Women/WG/WomensAutonomyEqualityReproductiveHea
lth.pdf accessed 25 February 2020. 
69 See Report of the Working Group on the issue of discrimination against women in law and 
practice 8 April 2016, A/HRC/32/44, par 14 and 63. 
70 CESCR General Comment No. 22 para 56, 58, 59. 
71 CESCR General Comment No, 22 para 57. 
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these rights. The Committee regards forced sterilisation as a violation of this 

right.72 This, according to the UNFPA, implies that individuals possess the right to 

control their reproductive lives and make reproductive choices without any form 

of interference or coercion.73   

On reproductive autonomy, the African Women’s Protocol in article 14(1) requires 

States to respect and promote the sexual and reproductive health of women which 

includes the right to control their fertility; the right to decide whether to have 

children, the number of children and the spacing of children; the right to choose 

any method of contraception; as well as the right to have family planning 

education. This clearly affirms reproductive autonomy as a key human right 

important for realising women’s reproductive rights in Africa. The Protocol clearly 

articulates women’s reproductive rights as human rights, and equally guarantees a 

woman’s right to control her fertility74  as well as the duty of State Parties in this 

regard. Drawing insights from UN Human rights organs, the African Commission 

has in its General Comment No. 2 on article 14 of the Protocol provided an 

interpretive guide to the content of these rights and the duty of States in this 

regard. Building on existing human rights standards developed under the UN 

treaties, the general comment consolidates international human rights best 

practices in respect of women’s reproductive health and rights within the African 

context. This it does for example through addressing the precarious situation of 

women living with HIV in Africa who are disadvantaged in the enjoyment of their 

sexual and reproductive health and rights.75 The Commission pointed out in the 

general comment that these rights are inextricably linked, interdependent and 

indivisible76 and they give women freedom to make personal decisions regarding 

reproduction without interference from the State or non-state actors.77   These 

 
72 CEDAW General Recommendation 19: Violence against Women, 11th session, UN Doc. A/47/38, 
1992, para. 22. 
73 UNFPA Rights into action: UNFPA implements human rights-based approach (2005)17. 
74 Article 14(1)(a) African Women’s Protocol. 
75 Gerntholtz L, Gibbs A and Willan S ‘The African Women’s Protocol: bringing attention to women’s 
rights and the MDGs’ (2011) 8(4) PLoS Medicine 3. 
76 ACHPR General Comment No. 2 on Article 14 (1) (a), (b), (c) and (f) and Article 14 (2) (a) and (c) 
of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in 
Africa, adopted at its 55th Ordinary Session held from 28 April – 12 May 2014 in Luanda, Angola. 
para 23.  The general comment draws insights from UN human rights organs and other interpretive 
guides.  
77 ACHPR General Comment No. 2, para 23. 
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freedoms unite with the right to human dignity which gives individuals the 

freedom to make personal decisions without interference from the state or non-

state actors.78  

The right to control fertility implies that a woman has the ultimate decision on 

issues regarding her fertility touching on how to use contraception, whether short 

term, long term, or permanent ones. As such, forcefully sterilising a woman 

without her consent violates her right to control her fertility. The African 

Commission has thus required States to take appropriate legislative and 

administrative measures to ensure that no woman is forced because of her HIV 

status, disability, ethnicity, or other situation to use specific contraceptive methods 

including sterilisation without voluntary and informed consent.79  Instead there 

should be access to a variety of short term, long term and permanent forms of 

contraception.80 

Like the provision of the CEDAW, article 14 of the Protocol also requires States to 

enable women to exercise their reproductive autonomy through the provision of 

family planning education. This is a call to states to bare out all family planning 

options to women and to avoid imposing any one on them including sterilisation. 

The General Comment also emphasises the need to address the all-important issue 

of prejudices of health care providers81 which has proved overtime to be a major 

driving force for forced sterilisation of women in different parts of the world and 

particularly of HIV positive women in health care facilities in Africa. In its 

Resolution 260 on involuntary sterilisation, the Commission urged States to 

ensure regular training of healthcare personnel on human rights protection in the 

context of health care. This includes training on informed consent and non-

discrimination; and ensuring HIV positive women are not subjected to forced 

sterilisation by health care providers.82 Considering that Sub-Saharan Africa has 

 
78 ACHPR General Comment No. 2, para 24. 
79 ACHPR General Comment No. 2, para 47. 
80 ACHPR General Comment No. 2, para 56. 
81 ACHPR General Comment No. 2, para 60. See Ngwena CJ, Brookman-Amissah and Skuster P 
‘Human rights advances in women’s health in Africa’ (2015) 129 International Journal of 
Gynaecology and Obstetrics 186. 
82 ACHPR 260 Resolution on Involuntary Sterilisation and the Protection of Human rights in Access 
to HIV Services, adopted by the ACHPR meeting at its 54th Ordinary Session held from 22 October to 
5 November 2013, in Banjul, The Gambia, ACHPR/Res.260(LIV) 2013, para ii, iii and v. 
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the worst indicators for women’s reproductive health with high maternal and child 

mortalities, the ability of women to make autonomous decisions regarding their 

reproductive functions is key to improving these indicators.83 

6.4.2 In the context of forced sterilisation, is there a continuing violation of 
the right to reproductive autonomy? 

This determination would involve looking into the nature of the right to 

reproductive autonomy to determine if its violation in the context of forced 

sterilisation amounts to a continuing violation.  A consideration of the way the 

right is couched in the African Women’s Protocol shows that it targets freedom to 

make lifelong decisions. It gives the freedom to women in Africa to determine the 

course of their life as it touches on reproduction.  

According to Priaulx, the value of reproductive autonomy ‘lies in its 

instrumentality in fostering basic human needs and one’s sense of self.84 In the 

same vein, Robertson in capturing the importance of procreative liberty noted that  

having control over whether one reproduces or not is central to personal identity, 

to dignity and gives meaning to life.85  Similar to cases where a person is denied 

the ability to avoid reproduction, the deprivation of the ability to reproduce 

prevents one from an experience that is central to individual identity and meaning 

in life and its denial through infertility or external restriction such as forced 

sterilisation is experienced as a loss even if the woman already had children or had 

no plans of having children.86  

Given that ‘reproduction is a significant undertaking and that having or lacking 

some degree of control over it can change the lives of individuals, families, and 

societies,’87 it is only reasonable that the person directly involved is best suited to 

make decisions regarding this private space without undue interference. There is 

thus a consensus that decisions regarding reproduction cannot be made by anyone 

 
83 Centre for Reproductive Rights ‘The Protocol on the Rights of Women in Africa: an Instrument for 
advancing reproductive and sexual rights’ Briefing Paper, February 2006, 1, Available at 
https://reproductiverights.org/sites/default/files/documents/pub_bp_africa.pdf  accessed 26 
February 2020. 
84 Priaulx N (2008)174. 
85  Robertson JA, Children of Choice: Freedom and the New Reproductive Technologies (1994)24. 
86 Robertson JA (1994) 24. 
87 Johnston J and Zacharias RL (2017) 8. 
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other than the person whose fertility is to be controlled.88 The CEDAW Committee 

in its General Recommendation No. 21 on Equality in marriage and family 

relations, noted that decisions to have children or not, while better made in 

consultation with spouse or partner, must not in any way be limited by spouse or 

partner,  family or the State.89 Jackson has noted that since ‘as it is now possible for 

individuals to decide if, whether or when to reproduce, depriving them of this 

control significantly interferes with their capacity to live their life according to 

their own beliefs and practices.’90 In the same vein, emphasising the lifelong 

importance of reproduction, Priaulx has noted that reproductive plans not only 

determine the shape of people’s lives but takes on a much broader significance  

when the various interest which are implicated by the presence or absence of 

children are considered.91 Considering the decision to parent besides heralding a 

series of responsibilities, as well seriously impacting on the individuals interests 

socially, psychologically and emotionally, thwarting an individual’s reproductive 

plans has potentially corrosive effects.92  

Article 14(1)(b) of the African Women’s Protocol requires respect for the right of 

women to ‘decide whether to have children, the number of children and the 

spacing of children.’ This right gives women the freedom to determine at what 

point in their lives they wish to have children. Such autonomy also means that at 

any point in the life of a woman, she could change her mind about a choice earlier 

taken. For example, a woman who had earlier planned not to have children could 

later take interest and decide to. For a woman who had earlier decided to stop 

having children, she could decide at some point that she wants more. Regarding 

the availability of contraception or family planning, the African Commission 

affirmed this in General Comment 2 noting that a large proportion of women in 

Africa wish to avoid or delay pregnancies or have more children than they initially 

desired.93   

 
88 Jackson E (2001) 2, Priaulx N (2008) 174. 
89 UN Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 
Recommendation No. 21: Equality in Marriage and Family Relations, 1994, para. 21-22. 
90 Jackson E (2001) 7. 
91 Priaulx N (2008)175. 
92 Priaulx N (2008) 176. 
93 ACHPR General Comment No. 2 para 13. 
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The deprivation of reproductive capacity through forced sterilisation violates the 

right to reproductive autonomy even if the woman affected already had children.  

In the context of population control, this right is violated where women are 

sterilised because the State thinks they have had enough children. Similarly, for 

Roma women, this right is violated considering that one of the motivations for 

their forced sterilisation is that they are over breeding.  Respect for this right 

implies that no person has a say in whether a woman has had enough children or 

not. It also speaks to the situation of HIV positive women whose rights to make 

such decisions are taken away due to the stigma attached to their health status.  

Given what reproductive autonomy entails, the deprivation of the right through 

forced sterilisation does not only take away an immediate capacity or freedom but 

engenders a continued disadvantage or deprivation. Where for example, the right 

to reproductive autonomy is interfered with through the use of long-term 

contraceptives such as IUD or other inserts, the right could be temporarily 

interfered with as there is a possibility of putting an end to the violation through a 

removal of the insert. However, forced sterilisation represents a permanent 

deprivation of that ability. In simple terms, it closes that chapter of a woman life 

and she can only seek motherhood in some other way but not biologically. This is 

so even though there is an option for reversal surgery, given that the success rate 

is generally low and because sterilisation is ordinarily intended as a permanent 

form of contraception. From the analysis provided about the right to reproductive 

autonomy, the right is one from which a life-long satisfaction is provided. Unlike 

the right to life which ends upon the killing of an individual, the interference with 

reproductive autonomy through forced sterilisation does not put an end to the 

right or cause it to cease to exist for the woman, rather it creates a situation of 

continuous deprivation of the capacity to exercise the right. For as long as the 

enjoyment of the right to reproductive autonomy is denied without justice 

obtained, the victim still has a case. 

Flowing from the above, a victim of forced sterilisation lodging a communication 

before the African Commission or the Court could safely rely on the right to 

reproductive autonomy summed up in article 14 (1) a, b and c of the African 
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Women’s Protocol as those rights if infringed upon in the context of forced 

sterilisation, represent continuing violations.   

6.5 THE RIGHT AGAINST TORTURE AND OTHER CRUEL, INHUMAN AND 

DEGRADING TREATMENT, OR PUNISHMENT AND THE RIGHT TO 

HUMAN DIGNITY 

Torture is considered a distorted form of human interaction in which a person in 

an official capacity intentionally inflicts pain on, degrades and humiliates another 

person who is ordinarily or placed in conditions in which he or she is powerless 

and defenceless.94 Torture and other cruel, inhuman and degrading treatment or 

punishment (collectively referred to as ill treatment) occurs in all contexts of 

custody or control such as prisons, schools, hospitals, institutions caring for 

children, the aged, mentally ill or disabled; as well as other contexts where the 

failure of the State to intervene puts persons in danger of privately inflicted 

harm.95  

While it appears that the words ‘torture’ and ‘healthcare’ are contradictory and 

should not be used together, the reality is that health care facilities have become 

places where severe mental or physical suffering is inflicted by health 

professionals either voluntarily usually due to discriminatory attitudes or under 

pressure from the State.96  This abuse takes several forms including denial of 

adequate pain treatment, detention of drug users in lieu of adequate treatment;  as 

well as carrying  out invasive medical treatments without consent such as forced 

sterilisation on women. 97 Torture and ill treatment meted out to women in 

healthcare facilities is largely due to discrimination targeted at persons who are 

 
94 Arcel LT ‘Torture, cruel, inhuman and degrading treatment of women: psychological 
consequences’ (2001) 22 Psyke &Logos 322. 
95 Committee against Torture (CAT) General Comment No. 2: Implementation of Article 2 by States 
Parties, 
UN Doc. CAT/C/GC/2, 24 January 2008, para 15. 
96 Adriaan van Es ‘The prevention of torture and cruel, inhuman and degrading treatment in 
healthcare’ in Klotz S et al (eds) Healthcare as a human rights issue: Normative profile, conflicts and 
implementation (2017) 263. 
97 The Global Stop Torture in Health Care Campaign has identified forced sterilisation as one of its 
three priority issues for international action. In 2011, the Stop Torture in Healthcare campaign 
which was launched by a coalition of organisations highlighted three areas in which torture could 
occur in health settings. They include inaccessibility of adequate pain treatment, forced 
sterilisation of women as well as detention of drug users in lieu of adequate treatment. See Girard F 
‘Stop torture in healthcare’ Open Society Foundations, March 28, 2011, Available at 
https://www.opensocietyfoundations.org/voices/stop-torture-health-care-0 accessed 20 April 2020. 
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marginalized.98  This speaks to the situation of poor HIV positive women in Africa 

who are singled out for sterilisation amongst other women who seek reproductive 

health care services. The Committee against Torture highlights the need to protect 

women who suffer intersecting grounds of discrimination in different contexts.99  

The definition of torture has evolved beyond the traditional context of horrors 

inflicted on a prisoner, to capturing the reality that torture may be perpetrated in 

other contexts in which powerless persons are inflicted with severe pain and 

treated in cruel, inhuman, and degrading manner.  The ongoing paradigm shift in 

the torture discourse extends the definition of torture to various forms of violence 

against women.100  The Committee against Torture has noted that women are 

particularly at risk of torture and ill treatment in several contexts including in 

deprivation of liberty, violence by private actors in communities and the home, 

and in health care facilities.101 Forced sterilisation has taken its deserved spot in 

the evolving interpretation of torture including in the case law of the European 

Court of Human rights.102 There is a consensus among UN human rights organs 

and special procedures that the sterilisation of women without consent is a 

violation of the prohibition of torture and ill treatment.103 

 
98 Nowak M, Interim Report of the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, UN. Doc. A/63/175, 28 July 2008, para 37. 
99 CAT General Comment No. 2 para 22. 
100 See African Commission General Comment No. 4 para 58; CAT General Comment No. 2, para. 18; 
Sifris R ‘Conceptualising involuntary sterilisation as ‘severe pain and suffering’ for the purpose of 
torture discourse’ (2010) 28(4) Netherlands Quarterly of Human Rights 526; Copelon R, 
'Recognizing the egregious in the everyday: domestic violence as torture' (1994) 25 Columbia 
Human Rights Law Review 291; Arcel LT (2001) 323; Nigel R, Interim Report of the Special 
Rapporteur on the Question of Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, 11 August 2001, UN Doc. A/55/290, para. 5; Coomaraswamy R Report of the Special 
Rapporteur on Violence against Women, its Causes and Consequences, 31 January 2002, UN Doc. 
E/CN.4/2002/83, para 6; Yakin E Report of the Special Rapporteur on Violence against Women, its 
Causes and Consequences,17 January 2007, UN Doc. A/HRC/4/34, para. 56. See also Mejia 
Egocheaga v. Peru, Case 10.970, Inter-Am. C.H.R., Report No. 5/96, OEA/Ser.L/V/II.95, doc. 7 rev. 
(1996) and The Miguel Castro-Castro Prison v. Peru [20061, Series C, No. 160 where the inter-
American Court noted that rape constitutes torture. 
101 See CAT General Comment No. 2, para. 22. 
102 V.C. v Slovakia Application No.18968/07 ECtHR (2011; N.B. v Slovakia Application No. 29518/10 
ECtHR (2012); I.G. & Others v. Slovakia Application No. 15966/04, ECtHR (2012). 
103 See Human Rights Committee General Comment No. 28 on article 3: The equality of rights 
between men and women (2000). See the HRC’s concluding observation on Slovakia, 
CCPR/CO/j78/SVK, para. 12; Japan, CCPR/C/79/Add.102, para. 31; and on Peru, CCPR/CO/70/PER, 
para. 21. See also Committee against Torture concluding observations on Peru, CAT/C/PER/CO/4, 
para. 23. See also United Nations High Commissioner for Refugees (UNHCR) ‘UNHCR Note on 
Refugee Claims Based on Coercive Family Panning Laws and Policies’ (2005), para. 13, available at: 
https://www.refworld.org/docid/4301a9184.html  accessed 20 May 2020.  
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Ronli notes that the right against torture symbolises the value which international 

law places on bodily integrity and human dignity, hence the unique stigma 

attached to it. 104 The European Court of Human Rights has noted that one of the 

main purposes of prohibition of torture and ill treatment is to protect a person’s 

dignity which is violated where a person is treated as an object in the power of 

authorities.105 The African Commission regarding article 5 of the African Charter 

which enshrines the prohibition of torture and ill treatment, noted that it forms 

part of the wider commitment to protect the dignity inherent in every human  

being.106 While a lack of respect for the inherent human dignity of a woman is 

among the reasons she is treated as a tool in the hands of health professionals,107 

the enjoyment of right is also affected as part of the consequences of forced 

sterilisation. Such loss of dignity occurs because of the stigma patriarchal 

communities attach to women who are unable to bear children as they associate 

womanhood with motherhood. As such, categorising forced sterilisation as a 

violation of the right against torture and ill treatment as well as a violation of 

human dignity sums up the gravity of the violation.   

6.5.1 The Legal Framework 

The right to be free from torture is among the few absolute and non-derogable 

human rights which under international law is known as jus cogens or a 

peremptory norm of customary international law. As such, this right is binding on 

all States, irrespective of whether they have ratified specific treaties that 

guarantee this right.108  Besides being a jus cogens norm, torture and ill treatment 

 
104 Sifris (2010) 529. 
105 Tyrer v. United Kingdom, (1980) 2 EHRR 1, para. 30. See also Ireland v. United Kingdom, (1979-
80) 2 EHRR 25, para. 162. This is among the reasons the right is conceptualised as reaching beyond 
just a right inherent in a human being but as the foundation of a just and humane society. Pollard M 
‘The Absolute and Comprehensive Prohibition of Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment’ Swedish Forum on Human Rights, Stockholm, 16-17 November 2005 
available at https://www.apt.ch/content/files_res/TortureProhibition_SFHR.pdf accessed 21 May 
2020. 
106 African Commission General Comment No. 4 para. 3. 
107Mathuna has noted that any ‘sliding scale of human dignity inevitably leads to undignified 
treatment of those humans who don't meet the standard of the day.’ Mathuna DPO ‘Human dignity 
in the Nazi era: implications for contemporary bioethics’ (2006) 7(2) BMC Medical Ethics 10.   
108 REDRESS ‘The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment: a guide to reporting to the Committee against Torture’ September (2018) 7 available 
at https://redress.org/wp-content/uploads/2018/10/REDRESS-Guide-to-UNCAT-2018.pdf accessed 
10 April 2020. 
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are prohibited in several international and regional human rights instruments.109  

The Convention Against Torture rolls out the most detailed standards and 

practices regarding the prohibition of torture, inhuman and degrading treatment, 

or punishment. 110  The Convention defines torture in article 1 as  

any act by which severe pain or suffering, whether physical or 

mental, is intentionally inflicted on a person for such purposes as 

obtaining from him or a third person information or a 

confession, punishing him for an act he or a third person has 

committed or is suspected of having committed, or intimidating 

or coercing him or a third person, or for any reason based on 

discrimination of any kind, when such pain or suffering is 

inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in an 

official capacity. It does not include pain or suffering arising only 

from, inherent in or incidental to lawful sanctions.111 

In Africa, article 5 of the African Charter protects the right to freedom from 

torture. 112  It provides that  

Every individual shall have the right to the respect of the dignity 

inherent in a human being and to the recognition of his legal 

status. All forms of exploitation and degradation of man 

 
109 Article 5 UDHR, Article 7 ICCPR, Article 5 African Charter, Article 4 African Women’s Protocol, 
Article 5 American Convention, Article 3 European Convention. There are other regional human 
rights instruments capturing the essence of this right. For example, the Inter-American Convention 
to Prevent and Punish Torture (1987) and the European Convention for the Prevention of Torture 
and Inhuman and Degrading Treatment or Punishment (1989). 
110 Burgers HJ and Danelius H The United Nations Convention against Torture: A handbook on the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1988) 
1. 
111 Article 1 Convention Against Torture. The definition contained in the Declaration on the 
Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (“Declaration on Torture”) adopted by the General Assembly in 1975 by 
Resolution 3452 (XXX) of 9 December 1975 contains the same elements in article1. The 
International Criminal Tribunal for the former Yugoslavia, noting the similarities between the two, 
has concluded that the definition contained in the Convention has become part of customary 
international law and can be used to interpret other international norms that prohibit torture 
without defining it. See Prosecutor v. Anto Furundzija, Judgment of 10 December 1998, para. 160. 
112 With respect to children in Africa, the African Charter on the Rights and Welfare of the Child in 
Article 16 requires States Parties to take specific steps including legislative, administrative, social 
and educational, to protect the child from all forms of torture, inhuman or degrading treatment and 
especially physical or mental injury or abuse, neglect or maltreatment including sexual abuse. 
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particularly slavery, slave trade, torture, cruel, inhuman, or 

degrading punishment and treatment shall be prohibited. 

This article unlike other human rights provisions on the subject highlights the 

relationship between freedom from torture and respect for inherent human 

dignity.113 The African Commission regarding article 5 recognises a mutually 

reinforcing link between the right to dignity and the absolute prohibition of 

torture and other ill-treatment.114 

As it affects women, the African Women’s Protocol provides that  

Every woman shall be entitled to respect for her life and the integrity and 

security of her person. All forms of exploitation, cruel, inhuman, or 

degrading punishment and treatment shall be prohibited.115 

State obligations in this regard requires taking appropriate and effective measures 

to prevent all forms of violence against women in public and private spheres.116  

This lends credence to the fact that most forms of torture and ill treatment of 

women are perpetrated in the form of gender-based violence. The African 

Commission in its General comment No. 4 made a detailed list of several forms of 

gender-based violence including forced sterilisation which may constitute torture 

or ill-treatment in view of their specific traumatic and gendered impact.117 

These provisions in the African context show the close links that torture, and ill 

treatment has with the right to personal integrity and human dignity. Essentially, 

torture and ill treatment aims to deprive the victim of human dignity  and mostly 

in the case of women involves an invasion on personal integrity. This link can also 

be drawn from article 2 of the UN Declaration on Torture which states that any act 

of torture or other cruel, inhuman, or degrading treatment or punishment is an 

offence to human dignity. While the African Charter places the prohibition of 

torture alongside the guarantee of respect for human dignity, the African Women’s 

Protocol places the prohibition of torture as a critical component of the respect of 

the personal integrity of women with emphasis on the prevention of violence 

 
113 Mujuzi JD ‘Safeguarding the right to freedom from torture in Africa: The Robben Island 
Guideline’s (2005) Unpublished LLM thesis, University of the Western Cape 44. 
114 African Commission General Comment No. 4 para. 3 
115 Article 4(1) African Women’s Protocol. 
116 Article 4(2) African Women’s Protocol. 
117 African Commission General Comment No. 4 para. 57. 
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against women. The woman’s right to dignity recognised in article 3 of the 

Protocol places emphasis on respect as a person and free development of her 

personality;118 prohibition of exploitation and degrading treatment of women119 as 

well as protection from all forms of violence.120 As such, as it affects women in 

Africa, wherever torture or ill treatment exists, the violation of human dignity 

exists. 

The prohibition and prevention of torture in Africa is strengthened by the 

comprehensive guidelines and  measures for the prohibition and prevention of 

torture and ill-treatment in Africa captured in the Robben Island Guidelines, 

although it largely focuses on safeguarding the rights of those deprived of 

liberty.121 On the issue of sexual violence which mostly affects women and girls in 

Africa, the African commission has in its Guidelines on Combating Sexual Violence 

and its Consequences in Africa emphasised that forced sterilisation as a form of 

sexual violence  constitutes torture and ill-treatment with long-lasting 

consequences.122 

Most cases of torture decided by the African Commission touches largely on 

torture of persons in detention, which in some cases are instigated by dictatorial 

and repressive regimes against persons in opposition.123 The African Commission 

in cases regarding torture has relied on the definition provided in article 1 of the 

CAT as well as the jurisprudence of United Nations Human Rights organs and 

special procedures on the prevention of torture,124 as well as decisions of 

 
118 Article 3(2) African Women’s Protocol. 
119 Article 3(3) African Women’s Protocol. 
120 Article 3(4) African Women’s Protocol. 
121 African Commission on Human and Peoples Rights Resolution on Guidelines and Measures for 
the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or Punishment 
in Africa - The Robben Island Guidelines, adopted by the African Commission at its 32nd ordinary 
session, held in Banjul, The Gambia, from 17th to 23rd October 2002. 
122 See African Commission Guidelines on Combating Sexual Violence and its Consequences in 
Africa adopted by the African Commission during its 60th Ordinary Session held in Niamey, Niger 
from 8 to 22 May, 2017,14-17 
123Institute for Human Rights and Development in Africa v. Angola, Communication No. 292/2004, 
ACHPR (2007-2008); Malawi African Association v. Mauritania, Comm. 54/91, 61/91, 98/93, 
164/97, 196/97, 210/98, ACHPR (1999-2000), Sudan Human Rights Org. v. Sudan, Comm. 279/03, 
296/05, ACHPR (Nov 2009-May 2010); Huri-Laws v. Nigeria, Comm. 225/98, ACHPR (2000-2001). 
124 Egyptian Initiative for Personal rights and Interights v. Egypt, Comm. No. 334/2006 ACHPR 
(2011) para. 162 where the Commission relied on the definition of torture in the UN Convention; 
Zimbabwe Human Rights NGO Forum v. Zimbabwe Comm. 245/2002,21st ACHPR AAR Annex II 
(2006-2007) para. 179-180 where the Commission made reference to some UN documents; Splig v. 
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European Court of human rights.125  The African Commission General comment 

No. 4 on torture is also founded and guided by other relevant international and 

regional human rights instruments and soft laws. 126 This General Comment 

provides authoritative interpretation on the scope and content of the right in 

specific contexts pertinent to the Africa as well as guidance on implementation and 

monitoring. The general comment also recognises that individual, institutional, 

structural and systemic inequalities, as well as discrimination, marginalisation and 

other disadvantageous situations place certain persons or groups (such as HIV 

positive women forcibly sterilised) at heightened risk to acts of torture and other 

ill-treatment. 

Although not much has been provided in terms of definition of this right in human 

rights instruments besides the CAT, case law overtime has influenced the content 

of the prohibition of torture and ill treatment.127 In the absence of a definition of 

the right in the African Charter, the Commission has stated that the right is to be 

interpreted as widely as possible to encompass the widest possible array of 

physical and mental abuses,128 as well as requiring a broad interpretation of State 

parties’ obligations to provide redress.129 The African Commission in its 

jurisprudence considers the right to include actions which cause serious physical 

or psychological suffering or humiliate the individual or force him or her to act 

against his will or conscience.130 The Commission has also in case law 

demonstrated the interrelatedness of the prohibition of torture and the right to 

dignity of individuals. It considers inhuman and degrading treatment as offending 

the dignity of a human being and a violation of article 5 in several cases including 

 
Botswana, Comm. No. 277/2003 ACHPR (2013) para. 172 where the Commission relied on the HRC 
case of Randolph Barrett and Clyde v. Jamaica, Communication 270/271/1988 (30 March 1992), to 
determine if the length of detention on death row amounted to a violation of the right against 
torture and ill treatment.   
125 See Doebbler v. Sudan, Comm. 236/2000, ACHPR (2003) where the Commission relied on Tyler 
v. United Kingdom, European Court of Human Rights, (1979-80) to determine if judicial corporal 
punishment is a violation of Article 5. 
126 African Commission General Comment No. 4 para. 4-6. 
127 Rodley NS ‘The definition(s) of torture in international law’ (2002) 55(1) Current Legal 
Problems 468. 
128 Doebbler v. Sudan (2003) para 37. 
129 African Commission General Comment No. 4 para. 8. 
130 Splig v. Botswana (2013) para. 163; International Pen, Constitutional Rights Project, Interights 
(on behalf of Ken Saro-Wiwa) v. Nigeria Comm. no 137/94, 139/94, 154/96 and 161/97), para. 79. 
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Modise v. Botswana, 131 Doebbler v. Sudan132  regarding corporal punishment and 

even those on death row in Spilg v. Botswana. 133     

Although the African Commission has not had the opportunity to determine the 

violation of this right in the context of forced sterilisation, it however fits perfectly 

into the understanding of torture and ill treatment within the African context. The 

African Commission in its General Comment No. 4 noted that acts of gender-based 

violence may constitute torture and ill-treatment.134 The forms of gender-based 

violence including forced sterilisation in the Commission’s view include physical 

and psychological acts committed against victims without their consent 

characterised by force or coercion caused among others by fear of violence, 

psychological oppression or abuse of power.135 This sums up the experience of 

HIV-positive women forcibly sterilised in health facilities due to the abuse of the 

power by health care providers over vulnerable patients. The Commission in its 

resolution 260 regards forced sterilisation as a violation of several rights including 

dignity and freedom from torture and ill treatment.136 

Forced sterilisation as a form of violence against HIV positive women in Africa not 

only invades the victim’s personal integrity but robs her of her human dignity 

while causing her unending pain and suffering. The Commission has emphasised 

the importance of protecting the dignity of individuals and has demonstrated the 

impact of torture and ill treatment on the dignity of victims. Besides the cases cited 

earlier, in the context of health care, the Commission in Purohit v. Gambia held that 

the labelling of mentally ill patients as lunatics and idiots amounts to 

dehumanising treatment and denying them of human dignity contrary to article 

5.137 There is also some useful precedent in this regard for the African Human 

rights organs from the decisions of other human rights organs. The interpretation 

given to torture and ill treatment by the European Court in the context of forced 

sterilisation as will be shown in the next sub section is a reliable precedent for the 

 
131 Modise v. Botswana, Comm. 97/93, ACHPR (1996–1997) para. 32. 
132 Doebbler v. Sudan (2003) para. 36. 
133 Splig v. Botswana (2013) para. 177.   
134 African Commission General Comment No. 4 para. 57. 
135 African Commission General Comment No. 4 para. 58. 
136 African Commission Resolution 260 on Involuntary Sterilisation. 
137 Purohit v. Gambia, Comm. 241/2001, ACHPR (2002-2003) para. 59. 
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African human rights organs as the decisions also placed emphasis on the respect 

for human dignity of women which the African Commission has repeatedly 

emphasised in its decisions regarding alleged torture. As such, in determining if 

torture constitutes a continuing violation in the context of forced sterilisation, the 

jurisprudence of the UN Human rights organs and the European Court would be 

instructive. 

The discussion going forward aims to establish that the right against torture and ill 

treatment and the right to human dignity are continuing violations in the context 

of forced sterilisation. In doing this, specific elements of the definition in article 1 

of the Convention will be considered in a bid to determine if the impact of forced 

sterilisation on a victim is a continuing one or instantaneous. As such, the element 

of ‘severe pain and suffering, whether physical or mental’ in the definition of 

torture will be considered with reference to the interpretations of UN Human 

rights organs, case law, reports of special procedures as well as some existing 

literature on the psychological impact of torture on victims. The aim is to establish 

the unending nature of the pain and suffering caused by forced sterilisation 

including as it robs the victim of her human dignity. 

For an act to amount to torture, certain elements contained in the definition given 

in article 1 of the Convention must be fulfilled. Firstly, the act must result in the 

infliction of severe pain or suffering, whether physical or mental on the affected 

person. Secondly, the act must have been intentionally committed.  The intention 

requirement is not farfetched in a case of forced sterilisation considering the 

deliberate performance of the procedure without obtaining informed consent with 

the aim of depriving the victim of her reproductive capacity. The intention 

requirement is satisfied in this context given that without informed consent, pain 

and suffering as a result of the procedure is foreseeable.138 Thirdly, the act must 

have been committed for a specific purpose as noted in article 1 which includes 

any reason based on discrimination of any kind. According to the Committee 

against Torture, the use of mental or physical violence as a result of discrimination 

is an important factor in determining if an act constitutes torture.139  This is true 

 
138 This is as opposed to a case of mere negligence or accident. See Sifris R (2010) 535. 
139 CAT General Comment No. 2 para. 20. 
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for all cases of forced sterilisation as the people that are usually affected are 

women who are ordinarily vulnerable and marginalised and those who suffer 

intersecting forms of discriminatory treatment. The fourth requirement is that the 

act must be inflicted at the instigation of or with the consent or acquiescence of a 

public official or other person acting in an official capacity.  Given that States have 

an obligation to prevent torture in all contexts of custody and control including 

hospitals140  forced sterilisation in public hospitals can be imputed to the State.141 

Without undermining the importance of the other elements, the discussion in this 

section will largely emphasise the first element -severe physical or mental pain 

and suffering. The reason is that this element amongst the others looks at the 

impact of the sterilisation procedure on the victim. The argument put forward is 

that forced sterilisation given its nature and lasting effects meets this element of 

the definition as it causes severe physical and mental pain and suffering. An 

understanding of this element in the context of forced sterilisation is the 

foundation for determining if the violation of the freedom from torture and ill 

treatment is continuing.    

6.5.2 Conceptualising forced sterilisation as severe pain and suffering 

Although the determination of the violation of this right has not been made in most 

cases of forced sterilisation, the jurisprudence of human rights organs in respect of 

interference with women’s reproductive decisions is promising in this regard. It 

has been noted that to the extent that forced sterilisation inflicts severe pain and 

suffering, it violates the absolute prohibition of torture and ill treatment.142  The 

African Commission categorises several forms of gender-based violence including 

forced sterilisation as torture or ill-treatment having regard to their traumatic 

impact on affected women.143 The former UN special rapporteur on violence 

against women has noted that various forms of violence against women fits into 

 
140 CAT General Comment No. 2 para 15. 
141 CAT General Comment No. 2 para 18. In AS. V. Hungary (2006) para. 112, the CEDAW Committee 
noted that the failure of the state through the medical personnel to provide adequate information 
and advice on family planning as well as obtain informed consent before the sterilisation procedure 
constituted violation of the CEDAW. 
142 Nowak M, Interim Report of the Special Rapporteur on torture, para 64 
143 African Commission General Comment No. 4 para. 57. 

http://etd.uwc.ac.za/ 
 



235 
 

the ‘severe pain and suffering’ element of the definition of torture in the 

Convention.144  

Given that forced sterilisation is an invasion of a woman’s bodily integrity, it 

brutalises her body and as such causes physical pain and suffering.145 This could 

result from inadequate pain management because of the procedure; the expected 

discomfort in the ordinary process of recovery;146 or in worse cases, lasting 

medical complications as a result of the procedure. The Body and Soul report on 

forced sterilisation of Roma women in Slovakia documented the testimony of a 

Slovakian woman who had been sterilised. The previously healthy woman noted 

that after the surgery she had been in severe pain and frequently suffers from 

infections.147 A report of forced sterilisation of HIV positive women in Kenya 

documented cases of some of the women interviewed who suffered several health 

issues after the sterilisation surgery.148 The women complained of issues such as 

back and abdominal pains that affected their ability to walk long distances or 

undertake heavy tasks,149 and which in some cases affected their ability to make a 

living.150 

While the physical pain may last only for the duration it takes for her to heal from 

the procedure, except where she develops lasting complications, in all cases, the 

mental pain and suffering is unending. The reason is that torture or ill treatment 

resulting from gender-based violence which includes forced sterilisation not only 

harms women’s bodies but also their minds, and equally controls and stigmatizes 

them socially.151  In all contexts in which forced sterilisation has occurred, an 

apparent effect is the enduring mental pain and suffering. The abuse of women’s 

reproductive capacities largely affects their mental health as it subjects them to 

 
144 Coomaraswamy R Report of the Special Rapporteur on Violence against Women, its Causes 
and Consequences, (2002), para. 6; Yakin E Report of the Special Rapporteur on Violence against 
Women, its Causes and Consequences (2007) para. 56. 
145 Sifris R (2010) 541. 
146 Sifris R (2010) 536. 
147 Centre for Reproductive Rights and Poradna Body and Soul: Forced sterilisation and other 
assaults on Roma reproductive freedom in Slovakia’ (2003) 41. See the testimony of Agata, 53. 
148 African Gender and Media Initiative ‘Robbed of Choice’ (2012).   
149 See testimony of Nancy, Halima and Amani in African Gender and Media Initiative ‘Robbed of 
Choice (2012), 4, 5 and 12, respectively. 
150 See testimony of Alice, African Gender and Media Initiative ‘Robbed of Choice (2012), 2. 
151 Arcel LT (2001) 323.  
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psychological intimidation and humiliation.152 The interference with the bodily 

integrity of women in the context of forced sterilisation is an invasion of the self of 

the woman and such victimisation temporarily or permanently destroys the 

feeling of invulnerability which is healthy and important for daily living.153 Sifris 

aptly sums up the mental impact of forced sterilisation as follows 

With respect to mental pain and suffering, the social and cultural 

construction of female identity is such that female identity is 

bound up with reproductive capacity. Thus the pain and 

suffering resulting from an involuntary sterilisation procedure is 

exacerbated by the social and cultural view that a woman's 

ability to reproduce is integral to her identity as a woman. 

Further, involuntary sterilisation may lead to numerous mental 

health sequellae including depression, trauma, anxiety, 

emotional pain and stress, negative self-esteem, and negative 

perception of the self as a woman. 

In case law, the finding of the violation of the prohibition of torture and ill 

treatment in the context of interference with reproductive decisions has mostly 

focused on the severity of the mental pain and suffering caused to the victim. For 

instance, in respect of reproductive decisions touching on therapeutic abortion, 

the HRC in Llantoy Huamán v. Peru held that the refusal to perform an abortion of a 

pregnancy that posed a risk to the health of the mother caused her mental 

suffering and violated her right not to be subject to torture or ill treatment.154   

The European Court of Human Rights has found the violation of the right against 

torture and ill treatment in VC v. Slovakia, NB. v. Slovakia and IG and Others v. 

Slovakia involving the forced sterilisation of some Slovak women. In these cases, 

the applicants complained that they had been subjected to inhuman and degrading 

treatment on account of their sterilisation without their full and informed consent. 

The Court in each case had to determine if the treatment complained of attained 

 
152 Arcel LT (2001) 338. Such measure includes monitoring of menstrual cycle, demolition, or 
confiscation of property as a result of becoming pregnant, denial of food or other essential services. 
153 Arcel LT (2001) 341. 
154 Llantoy Huamán v. Peru Communication No.1153/2003, 2005, para. 6.3. 
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the level of severity to bring it within the scope of article 3 of the Convention 

which provides that ‘no one shall be subjected to torture or to inhuman or 

degrading treatment or punishment.’ In doing this, the Court took several factors 

into consideration and placed emphasis on the absence of consent as well as the 

impact of the sterilisation on the victim. The factors have earlier been articulated 

by the Court in Selmouni v. France, where the Court noted that while pain and 

suffering can be defined as severe within the meaning of article 1 of the 

Convention against Torture, severity is relative and would depend on the 

circumstances of the case such as the duration of treatment, its physical and 

mental effects and in some cases the sex, age and health of the victim.155    

In VC v. Slovakia, in finding the violation of article 3, the Court noted that the 

applicant’s sterilisation, as well as the way in which she had been requested to 

agree to it interfered with her physical integrity156 and reproductive capability157  

which it regarded as incompatible with the requirement of respect for human 

freedom and dignity,158 and must have made her feel fear, anguish and inferiority. 

The Court also took note of the applicant’s suffering and the long-lasting and 

serious repercussions on her physical and psychological state of health due to her 

infertility which affected her relationship with her husband and her Roma 

community in which womanhood is associated with motherhood.159 The Court 

also noted that although there was no indication that the medical staff had 

intended to ill-treat the applicant, nevertheless their disregard for her right to 

autonomy and choice subjected her to treatment contrary to article 3 of the 

Convention. 

 In NB. v. Slovakia, like VC. v. Slovakia, the Court found the sterilisation as an 

interference with the applicants physical integrity and was grossly disrespectful of 

her human dignity.160 Having regard to the age of the applicant (17 years old),161 

 
155 Selmouni v. France, Application No. 25803/94, ECtHR (1999), para. 100. See also See Okkali v. 
Turkey, Application No. 52067/99, ECtHR (2007) where the Court found the beating of a 12-year-
old boy by Two Turkish police officers as a violation of article 3 of the Convention. 
156 VC v. Slovakia (2011) para. 105.  
157 VC v. Slovakia (2011) para. 106, 116. 
158 VC v. Slovakia (2011) para. 107. 
159 VC v. Slovakia (2011) para. 106. 
160 NB. v. Slovakia, (2012) para. 77, 79. 
161 NB. v. Slovakia (2012) para. 79. 
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serious nature and consequences of the sterilisation procedure, the manner the 

applicant was asked to agree to it, the lasting mental consequences for the 

applicant (depression and pessimistic moods) linked to her inability to conceive 

which strongly diminished her position as a woman living in a Roma community, 

the Court concluded that the treatment attained the threshold of severity required 

to bring it within the scope of article 3.162  In the same vein, the Court in IG and 

Others v. Slovakia taking into account the nature and consequence of the 

sterilisation particularly as it affects her as a member of the Roma community 

considered a vulnerable group, the court concluded that the treatment attained 

Roma the level of severity to justify its qualification as degrading within the 

meaning of article 3.163 In all three cases, in determining the impact of the 

sterilisation on the victims, the Court took note of their identities as Roma women 

which exacerbates the pain resulting from infertility due to how motherhood is 

perceived in their culture. 

Having emphasised in an earlier case that the protection of human dignity is 

among the purposes of article 3,164 the Court in all three cases emphasised the 

denial of human dignity as well as the lasting mental pain and anguish resulting 

from the forced sterilisation of the applicants. The cases largely demonstrate the 

impact forced sterilisation has on human dignity and particularly in the case of 

women belonging to communities in which womanhood is associated with 

motherhood. In such communities, infertility is humiliating and deprives the 

woman of the dignity that mothers enjoy. The Court in IG and Others v. Slovakia 

emphasised the degrading nature of forced sterilisation. It noted that a treatment 

is considered degrading where it ‘humiliates or debases an individual, showing a 

lack of respect for, or diminishing, his or her human dignity, or arouses feelings of 

fear, anguish or inferiority’ even if the victim is humiliated in her own eyes, and 

not in the eyes of others.165 The Court considered that the applicants’  being Romas 

were susceptible as a result of their  sterilisation to feeling debased and 

 
162 NB. v. Slovakia (2012) para. 80 and 81. 
163 IG and Others v. Slovakia (2013) para. 123-126. 
164 Tyrer v. United Kingdom, ECtHR (1979-80) para. 30. 
165 IG and Others v. Slovakia (2013) para. 121 and 122. See also M.S.S. v. Belgium and Greece, 
Application No. 30696/09, ECHR (2011). 
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humiliated.166  The decisions also demonstrates an emphasis on the impact of the 

treatment on the victims rather than on the intention of the medical practitioners. 

This is particularly evident in IG and Others v. Slovakia, where the Court considered 

the impact of such forced sterilisation on human dignity as it affects the victim 

rather than the perception of others.167   

6.5.3 Is there a continuing violation of the prohibition of torture and ill 
treatment and the right to dignity in the context of forced 
sterilisation? 

As demonstrated in the case law analysis above, the mental pain and suffering 

because of forced sterilisation is the product of the permanent loss of reproductive 

capacity, linked to the diminished dignity as a woman. This is the result of the 

social construct in most societies whether developing or developed, of female 

identity with reproductive capacity and this hugely contributes to the severity of 

the pain and suffering the woman may endure upon being sterilised without her 

consent.168 Infertility in such societies is regarded as a curse, punishment for bad 

behaviour or worse still, a symbol of inferiority.169 In the same vein, for as long as 

she remains unable to reproduce or fulfil the definition of women as mothers, she 

is stigmatised and constructed in a degrading manner as being either selfish, 

career driven or an object of pity.170 In such circumstances, the pain and anguish 

resulting from the sterilisation never cease.  The enduring pain and anguish is the 

same for women who in the absence of such societal constructs would also want to 

have children.171  Although the more patriarchal a society is, the more her worth is 

linked to her fertility,172 it has however been noted that some women, irrespective 

of societal views, regard their childlessness as a symbol of diminished status, 

defectiveness and reduced competence.173 

 
166 IG and Others v. Slovakia (2013) para. 123, 125. 
167 IG and Others v. Slovakia (2013) para 121-122. 
168 Sifris R (2010) 542-543. 
169 Inborn, Marcia C. and Van Balen, Frank Infertility around the Globe: New Thinking on 
Childlessness, Gender, and Reproductive Technologies (2002).                                                                                                                                 
170 Ireland MS, Reconceiving Women: Separating Motherhood from Female Identity, (1993) 7. 
171 Sifris R (2010) 542. 
172 Sifris R (2010) 542. 
173 Cousineau TM and Domar AD 'Psychological impact of infertility' (2007) 21(2) Best Practice and 
Research Clinical Obstetrics and Gynaecology 293. 
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Numerous testimonies abound of women who have been forcibly sterilised which 

demonstrate the unending pain and suffering that results from the loss of 

reproductive capacity. The Body and Soul report has documented feelings of some 

women who noted that they suffer mental pain and anguish at the thought of their 

inability to have more children.174 A lady sterilised at the age of 19 testified at 22 

sharing her feelings of pain because of her inability to have more children as she 

had desired.175 A report in Kenya documented the long term impact of sterilisation 

of HIV positive women in Kenya including break down of marriage, inability to find 

a partner, mockery and stigmatisation or even ostracization by family and 

community as a result of their infertility. In the testimony of a victim of forced 

sterilisation as a result of her HIV positive status in Kenya, the lady noted that the 

sterilisation had ruined her life as her marriage broke down because her partner 

could not cope with her infertility.176 Another woman reported being referred to 

as ‘an empty can’ whenever she told men about her condition. She reported being 

stigmatised by her family as being afraid of giving birth177 and the mental pain is 

heightened when she sees a woman living with HIV who has healthy children.178  A 

recent report by the Commission of Gender Equality in South Africa revealed that  

many of the victims suffered depression from the time they learnt of their inability 

to conceive, and a number of them had separated from their spouses as a result179 

One of the victims noted that while some of her family members were sympathetic 

towards her plight, others ridiculed her and expressed their disappointment about 

her inability to conceive.180  

The mental pain and suffering following the procedure occurs in all contexts of 

forced sterilisation including women with intellectual disabilities.181 It has been 

 
174 Centre for Reproductive Rights and Poradna Body and Soul (2003) 56-57. 
175 See testimony of Stela, Centre for Reproductive Rights and Poradna Body and Soul (2003) 56-57. 
176 African Gender and Media Initiative ‘Robbed of Choice (2012), See Testimony of Selina, 1. 
177 See the testimony of Sarah who testifies of having lost respect of her in-laws because they feel 
she is afraid of giving birth. See also Testimony of Jane, who has lost her respect in her family 
because her husband’s other wife has been able to bear sons. African Gender and Media Initiative 
‘Robbed of Choice (2012) 10 and 11, respectively. 
178 Testimony of Lucy, African Gender and Media Initiative ‘Robbed of Choice (2012)3. 
179 Commission for Gender Equality: Investigation Report on the Forced sterilisation of Women 
living with HIV/AIDS in South Africa, 2020, 41. 
180 Commission for Gender Equality (2020) 42 (Testimony of Ms. A). 
181 Roos P 'Psychological Impact of Sterilization on the Individual', (1975) 1 Law & Psychology 
Review, 45. 
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shown that they understand the effects of sterilisation and have negative feelings 

about the resulting infertility which could lead to psychological issues including 

depression, anxiety, low self-esteem amongst others.182 These experiences are not 

limited to these groups of women identified, rather it to a large extent represents 

the sufferings of victims of forced sterilisation across various contexts. 

From the analysis above, the mental pain and suffering women who have been 

forcibly sterilised endure is exacerbated by the societal views of women and their 

fertility. In this regard, the negative perceptions about their identity as women is 

an effective form of torture that is unending. For these women, the deprivations 

they must endure- from loss of reproductive capacity to diminished or complete 

loss of respect among spouses, family, and community- as a result of the forced 

sterilisation are enormous. The pain and suffering cannot be said to occur and end 

at the time of the sterilisation as these sufferings continue long after the 

procedure. Illustrating this point in the context of rape, the Inter-American 

Commission noted in Mejia Egocheaga v. Peru183 that in addition to the sufferings 

at the time of the rape, the fact of being abused, humiliated, and victimised, 

including suffering the condemnation of members of their communities when they 

speak out causes severe mental suffering in the form of psychological trauma.  

It is also worth noting that as a result of the mental suffering, some women 

develop other health problems such as depression, hypertension, coronary heart 

disease and stroke.184  The CEDAW Committee has acknowledged the mental 

health effects of forced sterilisation.185 In the case of AS v. Hungary, in finding a 

violation of her rights, the Committee took note of the applicant’s claim that the 

impact of the sterilisation has negatively affected her health and she had been 

treated for depression as a result of the psychological trauma she endured because 

 
182 Christie, RJ and McCracken EC, 'Sex and the mentally retarded: is sterilization the answer?' 
(1983) 29 Canadian Family Physician, 1474; Smith SM 'Critical issues in psychiatry and 
reproduction', (1991) 7 Advances in Contraception 173; Brady SM 'Sterilization of girls and women 
with intellectual disabilities' (2001) 7(4) Violence against Women,432. 
183 Mejia Egocheaga v. Peru, Case 10.970, Inter-Am. C.H.R., Report No. 5/96, OEA/Ser.L/V/II.95, doc. 
7 rev. (1996).  
184 Major B and O'Brien LT, 'The social psychology of stigma' (2005) 56 Annual Review of Psychology 
393; Slade P et al 'The Relationship between perceived stigma, disclosure patterns, support and 
distress in new attendees at an infertility clinic' (2007) 22(8) Human Reproduction, 2316. 
185 CEDAW General Recommendation No. 19: Violence against Women (1992), UN Doc. A/47/38, 
para. 22. 
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of her loss of fertility.186  The continuing physical pain is also evident in the case of 

women as noted earlier, who have had to endure physical pain as a result of 

complications arising from the sterilisation surgery.  While this creates varied 

experiences among women, there is no doubt that in all cases the mental pain and 

suffering affecting all the women who have been forcibly sterilised lasts long after 

the sterilisation procedure.187 

As with other cases of gender based violence, forced sterilisation in health facilities 

thrives in secrecy188 and the silence of the victim is part of her response.189  The 

World Health Organisation has noted that some women in developing countries 

choose suicide over the tortious life and mental anguish caused by infertility as a 

result of becoming objects of public humiliation and shame.190 Some women on the 

other hand could cope with traumatic experiences like forced sterilisation through 

conscious avoidance or detachment from past and present experiences as well as 

any feelings of pain resulting from it.191  However, the mental suffering from 

torture does not necessarily cease when women adopt several measures to cope 

with the trauma.  

From the analysis above, it is evident that among the effects of forced sterilisation 

is enduring mental pain and suffering which is same for all women across various 

contexts. Similarly, her human dignity suffers because of her diminished status due 

to stigma attached to her infertility. As such, it is clear from the analysis as well as 

the testimonies that the severe physical and mental pain and suffering are 

unending and as such a continuing violation of the right against torture and ill-

 
186 AS v. Hungary (2006) para. 2.4 and 7.7. 
187 In Qu v. Gonzales 399 F.3d 1195 (9th Cir. 2005) 2946, the United States Court of Appeal for the 
Ninth Circuit regarded forced sterilisation as involving emotionally painful consequences that are 
unending.   
188 Adriaan van Es ‘The prevention of torture and cruel, inhuman and degrading treatment in 
healthcare’ (2017) 264. 
189 Chester B ‘Women and political torture: work with refugee survivors in exile’ in Cole E, Espin 
OM, Rothblum Ed (eds) Refugee women and their mental health: shattered societies, shattered lives 
2ed (2012) 216. 
190 World Health Organization, Current Practices and Controversies in Assisted Production, Report of 
a meeting on “Medical, Ethical and Social Aspects of Assisted Reproduction” held at WHO 
Headquarters in Geneva, Switzerland 17–21 September 2001 (2002) World Health Organization, 
Geneva, 16. 
191 Herbst PK ‘From helpless victim to empowered survivor: oral history as a treatment for 
survivors of torture’ in Cole E, Espin OM, Rothblum Ed (Eds) Refugee women and their mental 
health: shattered societies, shattered lives 2ed (2012) 146. 
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treatment.   In the same vein, given that their dignity as members of their 

communities or families suffer greatly due to the loss of fertility, there is also a 

continuing violation of the right to human dignity.   

6.6 THE RIGHT TO HEALTH 

In line with international human rights standards, every individual is entitled to 

the enjoyment of the highest attainable standard of physical and mental health. 

The right to health is of great importance as it is closely related to and dependent 

upon the realisation of other human rights,192 hence it is considered one of man’s 

basic and essential assets to living a meaningful and dignified life.193 The right to 

health encompasses both the traditional domains of medical care as well as public 

health194 and equally informs health policies.195  The ICESCR is comprehensive in 

its articulation of the right to health by not only guaranteeing ‘the right of 

everyone to the enjoyment of the highest attainable state of physical and mental 

health’196 but also illustrating the steps to be taken by States to achieve full 

realisation of the right.197  

The CESCR in its General Comment No. 14 on the right to health, unpacks the 

normative content of this right in which it prescribes a broad and inclusive 

conception of it.198 According to the Committee, the right to health does not mean 

the right to be healthy,199 rather, it entails ‘a right to the enjoyment of a variety of 

facilities, goods, services and conditions necessary for the realisation of the highest 

 
192 CESCR General Comment No. 14 ‘The right to the highest attainable standard of health (article 
12 ICESCR)’ (2000) UN. Doc. E/C.12/2000/4, para. 3. The other rights include rights to food, 
housing, work, education, human dignity, life, non-discrimination, equality, the prohibition against 
torture, privacy, access to information, and the freedoms of association, assembly, and movement. 
These rights according to the Committee address integral components of the right to health for 
example, non-discrimination which is an important element of the right to health. 
193 OHCHR and WHO ‘The right to health’ Fact Sheet No. 31 (2008) 1. 
194 Hunt P and Backman G ‘Health systems and the right to the highest attainable standard of 
health’ (2008) 10(1) Health and Human Rights 84. 
195 Bruchhausen W ‘The human right to health and Primary Health Care (PHC) policies’ in Klotz S et 
al (eds) Health Care as a human rights issue (2017) 146. 
196 Article 12(1) ICESCR. 
197 Article 12(2) ICESCR. 
198 Kinney ED ‘The international human right to health; what does this mean for our nation and 
world?’ (2001) 34 Indiana Law Review 1468. 
199 CESCR General Comment 14 para. 8-9. This is because factors out of the control of the State such 
as genetics and lifestyle choices, predispose people to ill health. See also Buchanan AE ‘The right to 
a decent minimum of health care’ (1984) 13(1) Philosophy and Public Affairs 55. 
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attainable standard of health.’200 This encompasses not only the right to timely and 

appropriate health care but also the underlying determinants of health such as  

food and nutrition, housing, access to safe and potable water and adequate 

sanitation, safe and healthy working conditions, and a healthy environment, health 

related information including on sexual and reproductive health.201 While these 

are entitlements, the right to health also contains freedoms which include the 

freedom to control one’s health and body, particularly  sexual and reproductive 

freedom,  and the right to be free from interference such as torture, non-

consensual medical treatment and experimentation.202   The realisation of the right 

to health requires the availability of functioning health care facilities which must 

be of good quality203 as well as its underlying determinants204 which must be 

accessible to all both physically and economically and without discrimination.205 

The right to health is similarly guaranteed in the African Charter in article 16 

which provides that every ‘individual shall have the right to enjoy the best 

attainable state of physical and mental health206 and imposes an obligation on 

State parties to  take the necessary measures to protect the health of their people 

and to ensure that they receive medical attention when they are sick.207 The 

African Commission unpacks the normative content of the right in its Principles 

and Guidelines on the Implementation of Economic, Social and Cultural Rights in 

the African Charter.208 The content of the right is similar to that of the CESCR in its 

General Comment in several aspects inclusive of both the entitlements and 

freedoms,209  including health related education and information.210    

 
200 CESCR General Comment 14 para. 9. 
201 CESCR General Comment 14 para. 4 and 11. 
202 CESCR General Comment 14 para. 8. 
203 CESCR General Comment 14 para. 12(d). 
204 CESCR General Comment 14 para. 12(a). 
205 CESCR General Comment 14 para. 12(b). 
206 Article 16(1) African Charter. 
207 Article 16(2) African Charter. 
208 African Commission on Human and Peoples’ Rights (ACHPR) ‘Principles and guidelines on the 
implementation of economic, social, and cultural rights in the African Charter on Human and 
Peoples’ Rights’ Adopted at the African Commission 48th session in November 2010 in Nairobi. This 
soft law draws inspiration from domestic courts withing the jurisdiction of State parties to the 
African Charter; international and regional human rights instruments, special mechanisms and 
procedure as well as other declarations, reports, and guidelines issued by the African Commission 
and the United Nations. 
209 ACHPR Principles and Guidelines on the Implementation of Economic, Social and Cultural 
Rights, para. 61, 63-65. 
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The realisation of the right to health requires an effective and integrated health 

system that is accessible to all,211 and States have an obligation amongst others to 

ensure access for all to adequate healthcare facilities, goods and services, as well 

as the  underlying determinants especially for vulnerable and marginalised 

groups.212 The right to health, together with all other rights with which it is 

interlinked underpins and reinforces an effective, integrated and accessible health 

system.213 The other rights and freedoms that must be respected in the context of 

health care aims to address the risk of health systems becoming impersonal and 

dominated by experts giving rise to a paternalistic approach to health care and the 

abuse of individual rights.214 The aim is to ensure that health systems have a 

holistic, rights based and people centred approach in a bid to ensure that people 

are treated with dignity and respect 

According to Leary, the concept of a right to health implies that fundamental 

principles of human rights - dignity, non-discrimination, participation, and justice - 

are relevant to issues of health care and health status.215 This implies that the 

realisation of the right to health would be meaningless without respect of these 

rights and freedoms in the delivery of health care services. 216 Given that an 

important dimension of our human experience comes from being constituted by 

social relationships and identities, the dynamics of power at work in structuring 

health outcomes remain largely invisible if analysis focuses on the independent 

effects of individual risk factors. In the same vein, given that social conditions have 

an impact on the enjoyment of the right to health,217  such analysis fails to 

challenge structural factors that engender vulnerability to ill treatment in health 

 
210 ACHPR Principles and guidelines para. 64. 
211 ACHPR Principles and Guidelines para. 62. 
212 ACHPR, Principles and Guidelines para. 67. See also Hunt P and Backman G (2008) 82; Backman 
G et al ‘Health systems and the right to health: an assessment of 194 countries’ (2008) 372 Lancet 
2047. 
213 Hunt P and Backman G (2008) 82. 
214 The WHO has highlighted the fact that health systems are mainly focused on disease rather than 
on the person who needs to be treated with dignity. World Health Organization, People at the centre 
of health care: harmonising mind and body, people and systems (2007) WHO Press, Geneva,11. 
215 Leary AV ‘The right to health in international human rights law’ (1994) 1(1) Health and Human 
Rights 27 and 39.  
216 See Report of the Special Rapporteur, Paul Hunt, on the right to health submitted in accordance 
with the UN Commission for Human Rights Resolution 2002/31, E/CN.4/2003/58, 13 February 
2003, para 31 
217 Krieger N ‘Why Epidemiologists Cannot Afford to Ignore Poverty’ (2007) 18 Epidemiology 18 
660-661. 
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care settings. Unpacking these complexities require a contextual analysis which a 

rights-based approach to health care offers as it exposes the operations of 

structures of power that shapes vulnerability of certain disadvantaged groups to 

abuses in health care facilities.218 This is particularly relevant for understanding 

the vulnerability of certain groups of women such as Roma women and HIV-

positive women to forced sterilisation in health facilities. It speaks to the 

structures of power behind the unequal access to reproductive health services by 

all women.  

6.6.1 The obligation to ensure access to adequate reproductive health care 
facilities, goods, and services 

Reproductive health broadly envisages a comprehensive and integrated approach 

to health needs related to reproduction. As it relates to women, the CEDAW in 

article 12 requires State parties to ensure without discrimination access to 

adequate healthcare services including those related to family planning. In this 

regard, the inability to access health care timeously has been held to be a violation 

of the right to health. The CEDAW Committee found a violation of the right to 

health in L.C. v. Peru,219 where the refusal of medical professionals to perform a 

therapeutic abortion when it was mostly required by LC led to a deterioration of 

her health. The right was also violated in Alyne v. Brazil due to delays in accessing 

adequate obstetric services leading to the death of Alyne. 220   

The African Women’s Protocol contains a similar provision as article 12 of the 

CEDAW. The Protocol imposes an obligation on State parties to provide adequate, 

affordable and accessible health services, including information, education and 

communication programmes to women.221  Drawing from the CESCR General 

Comment No. 14, the African Commission in General Comment No. 2 requires the 

State to ensure that women are able to access health services particularly on 

family planning or contraception on a non-discriminatory basis.222 The African 

Commission similarly places emphasis on the importance of availably and 

 
218 Yamin EY (2008) 48-49. 
219 L.C. v. Peru, Communication No. 22/2009, CEDAW Committee (2011). 
220 Alyne v. Brazil Communication No. 17/2008, CEDAW Committee (2011) para. 7.3. 
221 Article 14(2)(a) African Women’s Protocol. 
222 African Commission in General Comment No. 2 para. 25. 
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accessibility (economic and physical) of quality sexual and reproductive health 

care services.223 Recognising the importance or respecting individual rights and 

freedoms in providing access to health care, the Commission requires States to 

provide services that are not only comprehensive and integrated but also rights-

based.224  

In contextualising forced sterilisation in health facilities based on the normative 

content of the right to health, the right is violated because of the failure to 

provide the women with quality reproductive health care services. According to 

Hunt and Blackman, quality in relation to health services is not only about the 

facilities and good but extends to the rendering of the services, particularly how 

patients are treated.225  Patel in commenting on the right to health in article 12 of 

the CEDAW noted that ‘adequate services’ are services which respect 

reproductive choice and are delivered in a way that gives a woman full informed 

consent, respects her dignity, ensures confidentiality and is sensitive to her needs 

and perspectives.226    

Access to adequate health care also means that persons seeking medical services 

must not be subjected to unwarranted or non-consensual medical treatment such 

as forced sterilisation. The obligation of State parties to respect the right to health 

includes respecting the right of all women to retain their fertility and have access 

to family planning services on an equal basis.227 The common underlying factor of 

discrimination present in all cases of forced sterilisation demonstrate a failure to 

respect people’s equality rights which are critical to the delivery of health 

services and the fulfilment of the right to health. The contexts in which forced 

sterilisation occurs shows a disparity in the delivery of obstetric and family 

planning services to different groups of women. Going forward, this section aims 

to establish the right to health as a continuing violation in the context of forced 

sterilisation. In doing this, the violation of women’s right to health resulting from 

 
223 African Commission in General Comment No. 2 para. 29. 
224 African Commission in General Comment No. 2 para.29. 
225 Hunt P and Backman G (2008) 85. 
226 Patel P ‘Forced sterilisation of women as discrimination’ (2017) 38(15) Public Health Reviews 4. 
227 World Health Organisation Eliminating forced, coercive and otherwise involuntary sterilization – 
An interagency statement, OHCHR, UN Women, UNAIDS, UNDP, UNFPA, UNICEF and WHO (2014) 
WHO Press, Geneva 11-12. 
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a failure to provide adequate health services will be considered with the aim of 

establishing the continuing effects it has on the physical and mental health of 

victims. 

6.6.2 Physical and mental health effects of forced sterilisation 

The African Charter on the right to health specifically requires States to protect the 

health of their people.228 The African Women’s Protocol condemns any practice 

that hinders or endangers the physical and psychological health and development 

of women.229  This implies that States have a duty to refrain from discriminatory 

practices  that endanger the health and well-being of women.230  An act which 

could greatly interfere with a woman’s physical and mental health as 

demonstrated in the previous discussion on the prohibition of torture is forced 

sterilisation. Forced sterilisation has been shown to have negative physical health 

effects where complications result from the procedure as well as severe mental 

pain and suffering which could lead to several mental health problems for such 

women. The analysis of the physical and mental impact of torture on victims of 

forced sterilisation is relevant to this discussion in the context of the right to 

health. In VC. v. Slovakia, the European Court, noted that sterilisation constitutes a 

major interference with a person’s reproductive health status given that it affects 

one of the essential bodily functions of human beings, and has a huge impact on 

the individuals physical and mental well-being.231 Similarly in NB. v. Slovakia, the 

Court took note of the lasting mental consequences of the sterilisation for the 

applicant including depression and pessimistic moods, linked to her inability to 

conceive which strongly diminished her position as a woman living in a Roma 

community.232 Although this was considered by the Court in the context of defining 

forced sterilisation as a violation of the prohibition of torture and ill treatment, it is 

nonetheless relevant here given that the right to health includes freedom from 

torture ill treatment which have a profound impact on the physical and mental 

health of victims. 

 
228 Article 16(2) African Charter. 
229 Preamble to the African Women’s Protocol. 
230 Article 2 African Women’s Protocol. 
231 VC. v. Slovakia (2011) para. 106. 
232 NB. v. Slovakia (2012) para. 80 and 81. 
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The impact of gender inequality and violence on women’s physical and mental 

health has been recognised.233 The Beijing Declaration and Platform for Action 

emphasised that women’s health encompasses both their emotional, social and 

physical well-being. 234 The World Health Organisation has noted that there is no 

health without mental health and being an integral part of its definition of health, 

its promotion is situated within the larger field of health promotion.235  Mental 

health goes beyond the absence of mental illness but the foundation of well-being 

and the functioning of individuals, families and communities.236 Mental health 

issues have been found to be more common among people with relative social and 

economic disadvantage,237 and the peculiar situation of women in this regard has 

been recognised.238 The vulnerability of poor people to mental health issues has 

been highlighted and they are particularly at risk due to several factors including 

the risk of violence, discrimination and human rights violations.239 Mental health is 

affected by individual experiences in different aspects of life including in the 

community and family.240 Given that disadvantaged and marginalised women face 

several forms of violence, the respect for rights that protects peoples security and 

freedom is fundamental to the promotion of mental health.241 This speaks to the 

cases of forced sterilisation that demonstrates a lack of respect for the autonomy 

of women over their reproductive decisions, which negatively affects their mental 

health.  

 
233 Committee on the Elimination of Discrimination Against Women, General Recommendation No. 
24, UN Doc. A/54/38, 1999, para. 12(b); CESCR General Comment No. 14 para. 20; ACHPR 
Principles and Guidelines para. 67. 
234 Beijing Declaration and Platform for Action of the Fourth World Conference on Women, 
September 1995, UN Doc. A/CONF.177/20 (October 17, 1995), para. 91. 
235 WHO Promoting mental health: concepts, emerging evidence and practice’ A Report from the 
World Health Organisation, Department of Mental Health and Substance Abuse in collaboration 
with the Victorian Health Promotion Foundation (VicHealth) and The University of Melbourne 
(2004) World Health Organisation Press, Geneva, 5 and 11-12. 
236 WHO, Promoting mental health (2004) 11and 12. 
237 Desjarlais R et al World mental health: problems and priorities in low income countries (1995) 
5. 
238 CEDAW General Recommendation No. 24 para. 12(b); CESCR General Comment No. 14 para. 20; 
Beijing Declaration and Platform for Action (1995) para. 91. 
239 WHO, Promoting mental health (2004) 13; Patel V and Kleinman A ‘Poverty and common mental 
disorders in developing countries’ (2003) 81 Bulletin of the World Health Organization 609–615. 
240 WHO, Promoting mental health (2004) 13. 
241 WHO, Promoting mental health (2004) 11. 
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The right to health which in the African Charter requires States to protect the 

health of their people includes the protection of their mental health.242 In this 

regard, States must refrain from and prevent third parties from activities that 

could have a negative impact on the mental health of women. The interference 

with women’s reproductive decisions through forced sterilisation has a profound 

impact on their mental health as a result of the regret; the emotional impact the 

loss of fertility has on the women; and the suffering relating to the degrading 

treatment from family members and communities that associate womanhood with 

motherhood. The lasting mental pain and suffering as a result of forced 

sterilisation compromises women’s mental health as many could present several 

medical symptoms of mental suffering such as depression, anxiety, irritability, 

emotional instability, insomnia, personality changes, cognitive memory and 

attention problems, nightmares among others.243 These health problems develop 

after the procedure as women face the effects and stigma attached to infertility. 

Hence, these mental health effects can be said to continue beyond the time of the 

violation- the performance of the sterilisation procedure. The Body and Soul 

report revealed that many of the women who learnt of their sterilisation had 

become clinically depressed.244  The applicant in the case of AS v. Hungary asserted 

that her sterilisation without consent leading to her loss of fertility had a 

detrimental impact on her life for which she had been treated medically for 

depression.245   The report published by the Commission for Gender Equality on 

the sterilisation of some women in South Africa, revealed some of the women had 

lasting mental effects such as depression resulting from the impact of the 

sterilisation on their lives after the procedure.246 

6.6.3 Is there a continuing violation of the right to health in the context of 
forced sterilisation? 

While the denial of access to adequate health care services in the context of forced 

sterilisation is a violation of the right to health, the determination of a continuing 

 
242 Article 16(2) African Charter. 
243 African Gender and Media Initiative ‘Robbed of Choice (2012)30. See also Gulcur L ‘Evaluating 
the Role of Gender Inequalities and Rights Violations in Women's Mental Health’ (2000) 5(1) 
Health and Human Rights 46. 
244 Centre for Reproductive Rights and Poradna Body and Soul (2003) 72. 
245 A.S. v. Hungary (2006) para. 2.4 and 7.7. 
246 246 Commission for Gender Equality (2020) 41-45. 
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violation will depend on the circumstances surrounding the breach, as well as 

whether such a violation produces continuing effects that compromises the health 

and well-being of the victim. The aim of the right to health is to ensure the health 

and well-being of individuals through access to adequate health care services, 

goods, and facilities as well as the underlying determinants. This aim is also 

achieved through ensuring respect of the freedoms attached to the right including 

the protection of individuals from unwarranted medical interventions and 

invasive procedures without consent.  

A continuing violation exists where there is a continuation of the act causing the 

violation or where such violation produces continuing effects that violate the right 

or compromise the enjoyment of the right. In the context of forced sterilisation, 

establishing the continuing nature of the right to health would place emphasis on 

the impact of the sterilisation on the health and well-being of the woman.  Where 

there is a failure in the provision of adequate health services, a continuing 

violation exists where such failure has lasting effects the health and well-being of 

the person involved. Such lasting impact of a failure in the provision of adequate 

health services is reflected in the case of LC v. Peru247 in which there was repeated 

refusal to perform a timely therapeutic abortion for LC leading to the deterioration 

of her health and permanent paralysis.   This can be contrasted with the case of 

Merrino Sierra v. Spain,248 where no lasting effects were apparent. Here the 

author’s mother died due to medical negligence and the CESCR refused to accept 

the claim of a continuing violation in the absence of any event afterward that 

violate the Covenant given the death of their mother.249  The reverse might have 

been the case if their mother had survived, and the treatment received resulted in 

lasting negative impact on her health and well-being.  

The view that the prolongation of effects does not mean a breach is continuing250 

is not workable in all cases of human rights violation, particularly where the acts 

 
247 LC v. Peru Communication No. CEDAW/C/50/D/22/2009. CEDAW Committee (2011). 
248 Merino Sierra v. Spain, Communication No. 4/2014, CESCR Committee (2016). 
249Merino Sierra v. Spain (2016) para. 6.6-6.7. 
250 International Law Commission, Draft Articles on Responsibility of States for Internationally 
Wrongful Acts with Commentaries (2001), adopted by the International Law Commission at its 
fifty-third session in 2001 and submitted to the General Assembly (A/56/10) Extracted from the 
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giving rise to the breach leaves consequences that impact on the continued 

enjoyment of the right. In the context of health care, given that the aim of the right 

is to assure to people the best attainable state of physical and mental health 

through access to adequate health services and absence of interference that could 

compromise their health, any act imputable to the State which causes lasting 

health challenges is a continuing violation. The reason is that, by such act, the 

enjoyment of physical or mental health is compromised.   In the context of forced 

sterilisation, the performance of the procedure without consent not only amounts 

to a violation of the right of the woman but also engenders lasting physical and 

mental health consequences.  

Continuing violations analysis starts from the exact events giving rise to the 

violation which in this case is the sterilisation in a health facility. The 

circumstances surrounding the forced sterilisation, including discrimination, the 

failure to provide adequate health related information; and the performance of an 

invasive medical procedure without informed consent; demonstrate the failure of 

the State to provide the victim with adequate healthcare services. The ensuing 

effects which result from the deprivation of reproductive capacity as a result of the 

forced sterilisation in the form of physical and mental pain and suffering as 

broadly discussed in the discussion of the violation of the prohibition of torture 

and ill treatment raise questions of a continuing violation given that the enjoyment 

of the right to health continues to be compromised. Although the State does not 

have an obligation to ensure everyone is healthy or be held accountable for the ill 

health of persons, it is a different issue altogether where the cause of ill health is 

traceable to an act or omission that is imputable to the State.  

In a case of forced sterilisation, the lasting physical or mental health effects can be 

traced to the sterilisation procedure. The physical pain which is not present in all 

cases could result from complications arising from the sterilisation. In reports of 

forced sterilisation cited in the previous section discussing torture in the context 

of forced sterilisation, testimonies of women have been documented revealing the 

lasting health challenges including pain, inability to perform simple daily tasks or 

 
Report of the International Law Commission on the work of its Fifty-third session, Article 14, 60 
para. 6.    
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having to deal with frequent infections which they began to experience after the 

sterilisation surgery as well as health consequences of reversal surgery such as 

ectopic pregnancy. The mental suffering which accompanies all cases of forced 

sterilisation is traceable to the loss of fertility which not only impacts her sense of 

self and autonomy but also affects her perception in and relationship with 

members of her family and community.  For these reasons, the violation of the 

right to health is continuing in the context of forced sterilisation given the lasting 

impact on a woman’s physical and mental health and well-being.   

6.7 THE RIGHT OF ACCESS TO HEALTH-RELATED INFORMATION   

Forced sterilisation undermines the accessibility element of the right to health 

particularly information accessibility as a result of the failure in all cases to 

provide adequate and relevant information in order to obtain the necessary 

informed consent required before such a procedure. The CESCR Committee has 

noted that realisation of women’s right to health requires not only access to 

health services, but also information and education, including on reproductive 

health.251 In this regard, women have the right to seek and receive health related 

information,252 as well as resources to act on that information.253 Accordingly, 

States have an obligation to refrain from and prevent third parties from 

withholding or intentionally misrepresenting health-related information.254  

The importance of this right especially to women’s reproductive health cannot be 

overemphasised as it strikes at the heart of the exercise of reproductive 

autonomy. As such, it has been given specific attention as a critical component of 

women’s reproductive health and rights in human rights instruments. The 

CEDAW provides in article 10(1)(h) the right of access to specific educational 

information to help to ensure the health and well-being of families, including 

information and advice on family planning. The CEDAW Committee has noted in 

its General Recommendation No. 24 that these duties are at the core of the 

respect, protection, and fulfilment of women’s right to health care.255 On the right 

 
251 CESCR General Comment 14 para. 11 and 21. 
252 CESCR General Comment 14 para 12(b). 
253 CESCR General Comment 14 para 14. 
254 CESCR General Comment 14 para 34 -35. 
255 CEDAW General Recommendation No. 24 para 13. 
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to family planning education provided in article 14(1)(f) of the Protocol, the 

African Commission noted in General Comment No. 2 that States are required to 

provide accurate and complete information that is necessary for the enjoyment of 

health, including the choice of contraceptive methods.256    

Prior to any medical treatment, it is the responsibility of the health professional 

to ensure that the patient or legal guardian receives understandable and relevant 

information about the treatment including expected risks and benefits, 

alternative treatments, and likely results if the patient decides not to move ahead 

with the treatment.  In respect of women’s reproductive health, access to 

adequate and accurate information about reproductive health is imperative to a 

woman’s ability to exercise her reproductive autonomy, the right to health and to 

physical integrity.257 This is the case because it is upon such information that she 

can make informed choices about her reproductive health and give consent to 

any medical procedure or intervention. Obtaining informed consent to any 

medical procedure is at the heart of respect for a patient’s autonomy, 258 and any 

disregard for it gives way to several abuses perpetrated in health facilities such as 

forced sterilisation. Critical to informed consent is the receipt of relevant 

information in respect of the planned treatment procedure. In this regard, 

concerning the right to family planning education,259 State parties are required to 

provide complete and accurate health-related information including on 

contraception methods.260 The African Commission is also specific on HIV 

positive women by requiring States to ensure that they are provided with all 

information on available HIV and reproductive health services in a language they 

understand.261  

Most cases of forced sterilisation demonstrate a failure to provide information 

and education to enable women exercise their reproductive autonomy. Forced 

sterilisations are usually done without relevant information being provided to 

 
256 CESCR General Comment 14 para. 28. 
257 Report of the Special Rapporteur, Paul Hunt, (2003) para. 47. 
258 O'Niel O 'Informed consent and genetic information' (2001) 32(4) Studies in History and 
Philosophy of Biological and Biomedical Sciences 691 (689-704). Archard D 'Informed Consent: 
Autonomy and self-ownership' (2008) 25(1) Journal of Applied Philosophy 20 (20-34). 
259 Article 14(1)(f) African Women’s Protocol.  
260 African Commission in General Comment No. 2 para. 28. 
261 African Commission Resolution 260 on involuntary sterilization para. iv. 
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victims with which they could make informed consent.  In cases where there has 

been alleged consent, they are mostly uninformed due to the failure to provide 

adequate information about sterilisation. This speaks to the case of women that 

have been sterilised particularly HIV positive women who are misinformed about 

the impact of HIV on their reproductive capacity as well as on the health of their 

children.  In AS v. Hungary, the facts of the case showed that the author was 

denied access to information, education, and the means to exercise her 

reproductive autonomy.262 The applicant’s complaints were about the failure to 

provide information and the lack of informed consent which speak to a violation 

of the right to appropriate or adequate health care services. The Committee based 

the violation of the applicants right to access appropriate health care services in 

article 12 of the CEDAW on the failure to provide her with adequate information 

to obtain her informed consent.263 

6.7.1 Is the right of access to health-related information a continuing 
violation in the context of forced sterilisation? 

The right of access to health- related information in a critical component of the 

right to health as failure to provide relevant information demonstrates and 

inadequacy of health care services. While this right is no doubt violated in the 

context of forced sterilisation given the usual absence of informed consent based 

on relevant information, its continuing nature after the sterilisation procedure for 

the purpose of admissibility as a continuing violation is a different consideration 

altogether.  

The African Women’s Protocol in ensuring women’s reproductive health provides 

for the right to have family planning education.264 The CEDAW similarly provides 

that for access to specific educational information to help to ensure the health and 

well-being of families, including information and advice on family planning. Such 

information in the choice of family planning is relevant for a woman to make an 

informed decision about the choice of contraception.  In the chronology of events, 

it is required before a decision is made regarding any contraceptive option. 

 
262 AS. v. Hungary, para 3.4-3.5. 
263 AS v. Hungary, para 11.3. 
264 Article 14(1)(f). 
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However, in the context of forced sterilisation, information is either wholly absent 

or inadequate for the woman to make an informed decision. In this case, the 

performance of the sterilisation procedure undermines this right of access to 

health-related information and the importance of informed consent. The resulting 

sterilisation leaves lasting consequences for the victim which compromise the 

exercise of certain rights and freedoms.  

The continuing violation of the right of access to health-related information 

would by its nature occur as a result of continuing refusal to provide health-

related information upon demand. For instance, continued discriminatory refusal, 

in the absence of legally compelling reasons, to provide access to medical records 

as in KH and Others v. Slovakia where some Roma women were denied access to 

their medical records in a bid to know if they were sterilised during their 

caesarean deliveries265.  Continuing denials in this instance could be continuing 

violations. Considering the advancement in opportunities to access information 

particularly electronically, denial of access to health-related information that 

would affect women’s health must be in a context where the holder of the right 

can only rely on such information from health care providers. That is the case 

with medical records and in circumstances where the women involved due to 

education or lack of access to forums for obtaining information personally must 

rely on medical personnel for advice on health-related matters. In the latter case, 

the denial of access to relevant information, particularly reproductive health 

information is a violation of her right which can also be continuing. 

As noted earlier, determining continuing violation in the context of forced 

sterilisation would largely be centred around the lasting effects which 

compromise the enjoyment of certain rights and freedoms rather than on a 

continuation of the act causing the violation. The reason is that a sterilisation 

procedure is not a continuing act but a procedure that is performed once.  In this 

regard, to determine in this context if the right of access to relevant health 

information is a continuing violation, it is important to determine if the 

continuing effects of sterilisation have an impact on the access to health-related 

information. This answer points mostly to the negative. Forced sterilisation has 
 

265 KH and Others v. Slovakia Application 32881/04 ECtHR (2009). 
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the effect of denying reproductive capacity in addition to other impacts that are 

directly traceable to the procedure.  The right of access to health- related 

information is however difficult to place within this spectrum. The big question is 

- does the forced sterilisation continue to affect the right of the applicant to access 

health related information afterwards?  

Forced sterilisation does not necessarily have a bearing on the ability to capacity 

to seek and receive information afterwards. The effects of sterilisation do not 

specifically compromise the ability of the victim to access health related 

information which would in any cases still be inaccessible had the sterilisation 

procedure not been performed. Any denial of access to information following a 

forced sterilisation is another issue altogether which can be addressed separately 

as in the case of KH and others v. Slovakia.266 While the facts of the case does not 

tell if the women who were able to access their medical records by virtue of the 

new domestic legislation were indeed sterilised, this case demonstrates that a 

woman who has been sterilised still has the capacity to access information. The 

Body and Soul report documented cases in which sterilisations occurred without 

the knowledge of the woman involved.267 As such, many women suspecting such 

sterilisation have through lawyers attempted to access their medical records in 

order to ascertain if they had been sterilised.268 It was noted that the difficulty the 

women face in accessing medical records are part of the discriminatory attitude 

against women of Roma origin in government hospitals in Slovakia.269  In this 

context, access to information is not necessarily constrained due to sterilisation 

but a general discriminatory practice. On the part of women also, ability to seek 

such information is not constrained, the challenge is the unwillingness of the 

health facility to provide the needed information. This is unlike the denial of 

reproductive capacity on an equal basis with others and other physical and 

mental health consequences that are directly traceable to the sterilisation. In this 

 
266 KH and Others v. Slovakia Application 32881/04 ECtHR (2009). Being able to challenge such 
refusal is particularly important to establish a systemic pattern of sterilisation of Romani women 
and also because such refusal has the potential to inflict mental harm and suffering due to 
uncertainty about whether or not they had been sterilised. See Grover SC The European Court of 
Human Rights as a pathway to impunity for international crimes (2010) 100-102. 
267 Centre for Reproductive Rights and Poradna Body and Soul (2003) 64. 
268 Centre for Reproductive Rights and Poradna Body and Soul (2003) 90. 
269 Centre for Reproductive Rights and Poradna Body and Soul (2003) 91-92. 
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regard, it is safe to conclude that there is no continuing violation of the right of 

access to information in the context of forced sterilisation as the ability or 

capacity to exercise that right is not compromised.  

6.8 CONCLUSION 

The analysis in this chapter has focused on the possibilities of victims of forced 

sterilisation in Africa relying on the doctrine of continuing violations in cases of 

forced sterilisation occurring before the crucial date.  The chapter has assessed the 

impact of forced sterilisation on the selected rights in a bid to determine if those 

effects compromise the enjoyment of each of the rights on a continuing basis. From 

the analysis, the rights that are continuing in the context of forced sterilisation are 

the right to reproductive autonomy, human dignity, the prohibition of torture, the 

right to health, as well as the right to be free from discrimination. The direct 

impact of forced sterilisation puts women in disadvantaged positions that affects 

the exercise and enjoyment of these rights and freedoms. This is in contrast with 

the right of access to health-related information which presents no continuing 

impact that compromises the exercise of the right to seek such information. 

The model prescribed in this chapter for defining continuing violations in the 

context of forced sterilisation, has, based on the theory of intersectionality, 

prioritised a contextual understanding of the practice and how it shapes the 

experiences of women involved. Combined with the understanding provided in 

previous chapters, it has shown that identity of some women not only predisposes 

them to forced sterilisation, but also influences the impact afterwards. This 

chapter has also drawn attention to the importance of considering each violation 

complained of separately in a bid to distinguish those that are continuing from 

those that are not. The aim of this model is to a guard against the concerns that 

have been raised overtime about an overly lax approach to interpreting continuing 

violations. This model, while not suggesting that it is watertight, addresses the 

shortcomings of the continuing violations analysis in AS. V. Hungary which was 

shown in chapter six to highlight the concerns raised about the interpretation of 

the continuing violations doctrine, specifically about its potential to undermine the 

rule against retroactivity. 
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My analysis here does not prescribe that a lengthy definition of the continuing 

violation of each specific right must be done in all cases. This analysis is aimed at 

showing the relevant considerations that needs to be made in determining if the 

rights violated in the context of forced sterilisation are continuing. The outcome of 

the determination would depend on the violations alleged as well as the context. 

The analysis specifically emphasises the relevance of considering each violation 

alleged separately and the context in which these sterilisations occurred, 

particularly being a product of intersectional discrimination.   Given the reluctance 

of human rights organs as shown in chapter three to address intersectionality in 

the context of forced sterilisation, it is questionable if they would do that in respect 

of a continuing violations analysis. This however does not make it of less 

importance, rather, it is an addition to the existing narrative emphasising the 

importance of an intersectional analysis of cases of discrimination against women, 

especially in such cases like forced sterilisation affecting sub-groups of women. 

The next chapter, which concludes the thesis, will draw relevant conclusions from 

each chapter of the thesis and re-visit the recommendations that have been 

proposed particularly on the definition of continuing violations and forced 

sterilisation of women without attempting to raise new issues.  
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CHAPTER SEVEN 

CONCLUSIONS AND RECOMMENDATIONS 

7.1 GENERAL CONCLUSION 

This research stemmed from a critique of the CEDAW Committee admissibility 

decision in AS v. Hungary questioning the extent to which it serves as a useful 

precedent for determining the continuing nature of the rights violated in the 

context of forced sterilisation. This mirrors the challenge that exists in the 

interpretation of continuing violations by various human rights organs in which 

several tests have been developed which have led to a lot of inconsistences in the 

decisions.  This research was also informed by the need to ensure that in the 

application of the continuing violations doctrine, the rule against retroactivity is 

not undermined. This is important because a weak interpretation of continuing 

violations which focuses on the facts given rise to the violation could lead a human 

rights organ to make the error of holding as admissible, complaints of alleged 

violations that do not possess a continuing character. This is particularly 

important in cases in which several rights are alleged to have been violated.  

While the doctrine of continuing violations seeks to determine if a violation is 

continuing, this must be differentiated from the continuance of the act itself which 

may create a situation but not be a continuing violation. Forced sterilisation is not 

a violation in itself; rather it amounts to a violation of several human rights. As 

such, in determining a continuing violation, emphasis must be placed on 

determining if the rights allegedly violated are continuing. The determination of a 

continuing character, in this case, is not just an examination of the individual rights 

in their general application, but also in the context of forced sterilisation. While the 

CEDAW Committee relied on the permanence of the sterilisation surgery, the big 

question that the thesis aimed to uncover was if the rights violated in the context 

of forced sterilisation or at least the ones claimed by the author are continually 

violated as a result of the permanent state of affairs created by the forced 

sterilisation?     

Given that the focus of the thesis is on the sterilisation of HIV-positive women in 

Africa, the research question aimed to determine the possibilities of victims’ 
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reliance on the doctrine of continuing violations in determining admissibility 

before the African Human Rights organs. The answer to the main research 

question was guided by further sub-questions or objectives. The first objective was 

to determine the tests have been developed overtime by various human rights 

organs to define continuing violations.  The second was to determine the extent to 

which these tests adopted for defining continuing violations aid such 

determination in the context of forced sterilisation. The third was to examine how 

the continuing violations doctrine can be interpreted in the context of forced 

sterilisation in a way that does not undermine the rule against retroactivity. The 

fourth was to determine how the theory of intersectionality aids the determination 

of continuing violations in the context of forced sterilisation? While the first 

question was answered in chapter four and five, the second was reflected in 

chapter five. The third was answered jointly by chapter five and six. The closely 

linked last aim is captured in chapter two, three and six. All chapters provided the 

backdrop against which the main research question was answered in chapter six. 

Chapter four and five achieved the first and second objective in which chapter four 

provided a broad understanding of the continuing violations doctrine and 

suggested approaches to its determination by scholars as well as the International 

Law Commission. It unpacked the possibility of bringing otherwise inadmissible 

cases within the ratione temporis competence of international human rights 

organs through the continuing violations doctrine which works as an exception to 

the rule against retroactivity in deserving cases.1 It demonstrated the doctrine as 

being underpinned by the right of access to justice which is important for the 

protection and promotion of other rights.2 The chapter through the analysis of the 

work of the ILC on continuing violations in its Draft Articles provided an 

understanding of the interpretation of the continuing violations as opposed to 

completed violations, hence laying a foundation for the case law analysis of the 

doctrine by various human rights organs.3 Chapter five engaged in an analysis of 

the development of the doctrine of continuing violations across the various 

 
1 Chapter four, section 4,3-4.5. 
2 Chapter Four, section 4.2. 
3 Chapter Four, section 4.6. 
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international and regional human rights organs.4 It demonstrated that while 

similarities generally exist, varied interpretations have been employed especially 

by the UN human rights Committees, some of which are unnecessarily complex, 

sometimes overly restrictive and paying less attention to the nature of the rights 

alleged and making the decisions sometimes difficult to justify having regard to the 

meaning and purpose of the continuing violations doctrine.  Given the various 

criteria used by each human rights organ examined, no predictable or standard 

test has been developed for defining continuing violations.   

Regarding the third objective, chapter five demonstrated that that although the 

doctrine, being one that requires a subjective assessment and each case would be 

assessed based on its peculiar facts and rights alleged to have been violated, 

having a standard upon which all cases can be measured is relevant.   The chapter 

demonstrated the challenges that reliance on the test developed so far pose when 

applied to the case of forced sterilisation. 5 The finding of the weaknesses in these 

tests when applied to forced sterilisation prompted the contextual approach 

adopted for defining continuing violations in this context.6 This approach to 

continuing violations determination is one which considers the rights alleged to 

have been violated and the context in which the breach occurred. This standard 

which centres the analysis on the rights allegedly violated ensures the separation 

of violations that are continuing from those that are not, given that in a lot of cases, 

applicants usually alleged the violation of more than one right.  This approach is 

shown to ensure that States are not made liable for violations retroactively and 

undermine the essence of the rule against retroactivity as well as the consent of 

States to be bound by treaty obligations or be subject to the jurisdiction human 

rights organs with limitations.7   

The fourth objective informs the theoretical framework adopted throughout the 

thesis.  Chapter two and three established that the theory of intersectionality 

prompts a contextual understanding of the violation of women’s rights and forced 

sterilisation having been shown to be a product of intersectional discrimination 

 
4 Chapter Five, section 5.2 – 5.3. 
5 Chapter Five, section 5.4-5.5. 
6 Chapter Five, section 5.5. 
7 Chapter Five, section 5.4. 
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against women, this thesis extended the reach of the theory to determine 

continuing violations in this context. This theory was informed by the nature of 

forced sterilisation and the considerations that must be made in determining 

continuing violations in that context. Given that forced sterilisation is a procedure 

performed once leaving lasting consequences, a continuing violations analysis 

rather than focus on a continuation of the act giving rise to the violations would 

rather be focused on the continuing effects. Given that the context in which forced 

sterilisation occurs, in particular, that which shapes the vulnerability to and the 

experience of the impact of sterilisation on fertility as well as on the health and 

well-being of the victim, the thesis demonstrated that taking those contexts into 

focus would help to understand the impact of the sterilisation and how it 

compromises the enjoyment of certain rights of the woman affected. The theory of 

intersectionality was thus used as a basis for the contextual approach to the 

definition of continuing violations in the context of forced sterilisation. It showed 

that a contextual understanding of women’s experiences of discrimination is 

important for determining the impact of forced sterilisation on women affected, 

which aids in the determination of the continuing nature of the violations. 

In bringing this understanding to light, chapter two viewed forced sterilisation 

through the lens of intersectional discrimination showing how structures of power 

make certain identities vehicles of marginalisation.8 It showed how several 

grounds of discrimination in addition to gender overlap to create unique 

experience of discrimination for some HIV positive women who get sterilised 

against their will.9 Essentially, the intersectionality framework is shown to be 

critical to understanding the way discrimination works in the context of forced 

sterilisation and being an underlying issue in all cases, it is key to addressing this 

root cause. Chapter three demonstrated the theory of intersectionality as 

providing a framework for analysing women’s human rights in a manner that 

integrates the complex experiences of women who suffer distinct forms of human 

rights abuses due to their intersecting identities. It showed that women’s human 

rights discourse must be individualised enough to recognise that different women 

and groups experience discrimination and other human rights violations in diverse 
 

8 Chapter Two, section 2.4 and 2.5. 
9 Chapter Two, subsection 2.5.1.2. 
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ways based in their specific identities or circumstances.10 This chapter, through an 

analysis of some decisions on forced sterilisation that failed to take 

intersectionality into perspective, demonstrated that when forced sterilisation is 

examined separately from the influence of structures of power  and oppression  in 

shaping the experiences of discrimination across intersecting  identities, such an 

analysis is not only incomplete and inadequate, it equally fails to bring human 

rights law closer to the lived experiences of the women whose rights are 

violated.11  The chapter demonstrated the importance of a contextual 

understanding, informed by the theory of intersectionality, of the violation of 

women’s rights particularly in the context of forced sterilisation.12  

This understanding of the importance of intersectionality informed the contextual 

approach for the model developed in chapter six for defining continuing violations 

in the context of forced sterilisation. The chapter answered the main research 

question by providing important considerations that must be made by the African 

human rights organs in determining continuing violations in the context of forced 

sterilisation. The chapter analysed selected rights violated in the context of forced 

sterilisation in a bid to determine which amongst them are continuing violations. 

The rights were selected taking a cue from existing case law and considering the 

rights that are applicable in the African context. The chapter assessed the impact 

of forced sterilisation on the selected rights in a bid to determine if those effects 

compromise the enjoyment of each of the rights on a continuing basis. The model 

prescribed in this chapter, based on the theory of intersectionality, prioritised a 

contextual understanding of the practice and how it shapes the experiences of 

women involved.13 The chapter analysed the normative content of these rights 

within the African context and considered the violation of each right against the 

backdrop of the context that shapes women’s experience of infertility in Africa and 

how this compromised the enjoyment of their rights. 14  

 
10 Chapter Three, section 3.2 
11 Chapter Three, section 3.3-3.4. 
12 Chapter Three, section 3.5. 
13 Chapter Six, section 6.2. 
14 Chapter Six, section 6.3 – 6.7. 
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The chapter also emphasised the importance of treating each alleged violation 

separately, which was not done in AS v. Hungary and in most cases examined in 

chapter five. By considering each right separately, the thesis separated violations 

that are continuing form those that are not. The analysis referred to reports and 

testimonies of women who have been sterilised in Africa and the impact the 

sterilisation had on their lives afterwards. From the analysis, the rights to non-

discrimination, torture and ill-treatment, protection of human dignity, 

reproductive autonomy and the right to health were found to be continuing 

violations. These conclusions were drawn after an analysis of the impact on the 

sterilisation on women’s enjoyment of these rights given the context that shapes 

their experience. It was discovered that their experiences where directly linked to 

the sterilisation procedure and their unique context exacerbated their experience 

of the resulting infertility. Based on the same considerations, the right to health-

related information was found not to be a continuing violation given that the 

sterilisation had no direct impact on the capacity to seek or receive information 

and because the information is ordinarily required before the procedure. Also, the 

context that shapes or constrains women’s access to information exists 

irrespective of being sterilised.  

The thesis overall demonstrated that firstly, in defining continuing violations 

emphasis should be placed on the rights violated. This involves delving into the 

normative content of the right and the obligations of the State in that regard.  

Secondly, as important as the right, so also is the context in which the violation 

occurred given that a single right can be violated in several contexts. Thirdly, the 

thesis emphasised that the consideration of continuing violations for cases alleging 

the violation of several rights, the assessment of each alleged violation should be 

done separately. This enables the sifting of violations that are continuing from 

those that are not.  

Given several interpretations have been proffered on what constitutes a 

continuing violation as opposed to an instant act with lasting consequences, the 

thesis demonstrated that in determining continuing violations in a case alleging 

the violation of certain rights in the context of forced sterilisation, a more reliable 

approach would be to consider the nature of the right allegedly violated, the duty 
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involved as well as the context in which the breach occurred. The model developed 

in chapter six is a guide for determining continuing violations and shows the 

relevant considerations that needs to be made in determining if the rights violated 

in the context of forced sterilisation are continuing. The aim of this model is to a 

guard against the concerns that have been raised overtime about an overly lax 

approach to interpreting continuing violations. This model, while not suggesting 

that it is watertight, addresses the shortcomings of the continuing violations 

analysis in AS. v. Hungary which was shown in chapter five to highlight the 

concerns raised about the interpretation of the continuing violations doctrine, 

specifically about its potential to undermine the rule against retroactivity.  

While the contextual approach is not new, it however contributes to existing 

knowledge by demonstrating its significance and workability in the context of 

forced sterilisation. This study, by its focus on forced sterilisation, adds a new 

dimension to the literature on continuing violations aiming to define the precise 

limits of the doctrine through adoption of a reliable test for determining the 

continuing character of human rights violations. This is of particular importance 

given that the doctrine must not be seen to conflict with the limits of States’ 

consent to jurisdiction which could affect the rate of ratification of treaties and 

especially Optional Protocols, thereby denying victims of human rights violations 

access to justice.  

While the case of AS. v. Hungary has been mostly criticised for the failure of the 

CEDAW Committee in it decision on the merits to take note of the intersection of 

race and gender in the sterilisation of the author,15 a Roma woman, this study 

went beyond this criticism to emphasise the importance of intersectionality in the 

determination of admissibility ratione temporis based on the continuing violations 

doctrine in the context of forced sterilisation. By doing this, this thesis has also 

extended the reach of the theory of intersectionality into a new sphere of analysis. 

Extending the reach of the theory of intersectionality to the continuing violations 

doctrine was informed by the importance of critiquing and expanding limited 

approaches to human rights in theory and practice.  This is done in this thesis by 

extending the application of the theory beyond understanding the complexity of 
 

15 Chapter Three, section 3.3.1. 
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forced sterilisation but to determining if the violations in this context are 

continuing. It thus exposes the flaws in the reasoning of the CEDAW Committee in 

its admissibility decision in AS v. Hungary and proffers a better and more reliable 

approach that aims to uphold rather than undermine the rule against retroactivity.    

Considering that temporal jurisdiction concerns not only the date of entry into 

forced of human rights treaties but also the date of recognition of jurisdiction to 

entertain individual communication, as well as the absence of universal ratification 

of human rights treaties and Optional Protocols, the continuing violations doctrine 

still serves as a useful tool for women to access justice for forced sterilisation 

before the African human rights organs. The continuing violations doctrine is still 

particularly relevant here in Africa given that the number of states that have made 

a declaration accepting the jurisdiction of the Court over individual 

communication are lesser than the States that have ratified it. 

The model developed in this thesis is not only important for the human rights 

organ in considering admissibility ratione temporis but is also relevant for authors 

and their legal representatives. It is useful for organisations that assist women in 

seeking justice for human rights violations especially regarding forced sterilisation 

that occurred before the crucial date and wish to seek justice. It is relevant in 

formulating the arguments to convince the human rights organ regarding why the 

case should be considered on the merits given the impact on the victim’s 

enjoyment of her rights. As demonstrated in IV v. Bolivia, an understanding of legal 

principles and how they apply in the context of violations affecting the victim is 

key to presenting a strong case which could draw the attention of the adjudicating 

body to relevant issues.16 

While the thesis addressed selected rights violated in the context of forced 

sterilisation, other rights that could be violated can be subject of further research. 

An important one here would be to determine the continuing nature of the duty of 

the state to investigate and prosecute human rights violations. The question here 

is if a State has a duty to investigate, prosecute and punish those responsible for 

human rights violations, does the State’s failure to investigate and prosecute those 

 
16 See Chapter Three, subsection 3.3.3. This can be contrasted with the way the author in the case of 
AS. v. Hungary presented her case. See Chapter Three, subsection 3.3.1. 
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who are responsible for the forced sterilisation constitute a continuing violation? 

Can this duty be divorced from the main duties breached by the act of forcefully 

sterilising a woman? The investigation of acts of forced sterilisation for the victim 

to know the truth and get justice has been a contentious issue that women 

forcefully sterilised in healthcare settings have had to grapple with. It is thus 

necessary to consider the essence of this duty in the case of forced sterilisation and 

if in effect it could have a continuing character. 

While the chapter has demonstrated the importance of the contextual approach in 

the context of forced sterilisation, this approach can also be relevant for other 

cases that involve the violation of several human rights such as forced abortion 

and forced evictions. It is important to note that this model, while aimed to guide 

the African Human Rights organs, is also useful for other international and 

regional human rights organs such as the CEDAW Committee given that the legal 

standards prohibiting the violation of women’s reproductive rights are essentially 

the same, and all contexts of forced sterilisation are borne out of intersectional 

discrimination. 

7.2 RECOMMENDATIONS 

The case law on continuing violations shows the dilemma faced by human rights 

bodies when they must weigh the plight of victims of human rights abuses against 

rigid limitations set by State parties in consenting to the temporal jurisdiction of 

human rights organs. It is however important that the evolvement of the 

continuing violations doctrine going forward takes a leap from the current 

jurisprudential trend, which is imbued with several complex, conflicting, and 

sometimes difficult approaches, to a more reliable and consistent test that can be 

applied in all situations. The contextual approach works in all situations that 

involve rights violated in specific circumstances. An analysis in this regard speaks 

to the essence of continuing violations doctrine which concerns violations of 

human rights which are continuing rather than just a continuation of facts giving 

rise to the breaches. It is thus important that the doctrine is approached by human 

rights organs with emphasis on the violation of the rights and the specific contexts 

of the violations rather than various tests that produce inconsistent and 

sometimes conflicting results. In whatever context the theory is applied, it is 
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important to ensure that the continuing violations doctrine is applied within the 

limits of its meaning. Extending it beyond violations that are continuing stands 

against the purpose of the doctrine itself and it could hinder its development. In 

ensuring the doctrine does not produce results that run contrary to the purpose of 

setting temporal limitations in the first place, the reliance on it must be carefully 

tailored to the violations that are indeed continuing.   

7.2.1 The African Human Rights Organs 

Although the interpretation of the temporal scope of the jurisdiction of the African 

Court in Tanganyika Law Society v. Tanzania and Makandawire v. Malawi appears 

to provide a wider margin for the protection of the rights of aggrieved persons, it is 

however concerning.17 This is because it can be taken as an undue expansion of the 

Court’s competence ratione temporis which has the likelihood of running contrary 

to the rule against retroactivity and undermining the power of States to consent to 

jurisdiction with limits.  While it is understandable that the Court has only treated 

the issue of continuing violations in only a few applications, even a single case is an 

opportunity to define relevant considerations that it makes in determining what 

amounts to a continuing violation. As such, going forward, the Court needs to 

adequately define the limits of its temporal jurisdiction and show clearly how it 

defines continuing violations. It is important, in developing its jurisprudence in 

this regard, to ensure it avoids an undue expansion of its jurisdiction ratione 

temporis by ensuring that only violations that are indeed continuing are decided 

on the merits. This will involve considering each right allegedly violated separately 

having regard to the context in which the violation occurred.    

While the African Commission and Court have developed some jurisprudence on 

continuing violations, it has not yet addressed a case that bothers on the violation 

of women’s rights through forced sterilisation. Although the jurisprudence of the 

Commission shows its stance against forced sterilisation, it is important that in 

defining continuing violations in this context, emphasis be placed on keeping the 

doctrine within the reasonable limits to just violations that are continuing. This 

can be achieved through separately considering each right alleged to have been 

 
17 See Chapter Five Subsection 5.3.2.2. 

http://etd.uwc.ac.za/ 
 



270 
 

violated with due regard given to the context in which they occurred. Context here 

requires ensuring that such determination, as shown in Chapter Six, takes 

cognisance of the fact that forced sterilisation of HIV-positive women in Africa is a 

product of intersectional discrimination, including the various intersecting 

identities that contribute to their vulnerability - gender, HIV-positive status, and 

class. In the same vein, it also important to consider how African cultural norms 

and social expectations regarding procreation heighten the sufferings of HIV-

positive women subjected to forced sterilisation, and how they compromise the 

enjoyment of their rights on a continuing basis.   

This thesis has emphasised the importance of treating human rights violations 

against women with an understanding of the peculiarities of African women. This 

is particularly important given the disappointing approach of the African 

Commission to intersectional discrimination of women in Africa in Egyptian 

Initiative for Personal Rights and Interights v. Egypt18 and Equality Now and 

Ethiopian Women Lawyers Association v. Federal Republic of Ethiopia.19 The African 

Commission in its decisions going forward, needs to take into perspective the 

specific contexts that shape the experiences of women and girls subjected to 

human rights abuses in Africa. This understanding of how their specific context 

shapes their experience is not only useful in the continuing violations 

determination but can also be part of efforts to alleviate the sufferings of victims of 

forced sterilisation. It can and should be a critical part of outreach campaigns to 

communities and focus groups to educate people about the nature of forced 

sterilisation and particularly about the fact that the affected women should not be 

blamed for the resulting infertility. There is also a need to emphasise the 

importance of providing support to the women rather than causing them needless 

sufferings because of social expectations regarding procreation. 

7.2.2 Other Human Rights Organs  

The inconsistency that has existed in the definition of continuing violations by the 

UN Organs can be addressed though the contextual analysis as defined in this 
 

18Egyptian Initiative for Personal Rights & Interights v Egypt, Communication 323/06, ACHPR 
(2011). 
19 Equality Now and Ethiopian Women Lawyers Association v. Federal Republic of Ethiopia 
Communication 341/2007 African Commission (2016). 

http://etd.uwc.ac.za/ 
 



271 
 

thesis. As stated earlier, this requires a consideration of the nature of the right 

alleged to be violated as well as the context or circumstances in which the 

violation occurred. In place of several conflicting and inconsistent tests, it makes 

sense and for the sake of consistency, to have a single standard upon which all 

cases are measured.   It is also important that in such determination, consideration 

is given to each alleged violation separately in place of the usual consideration in a 

blanket manner. As demonstrated in Chapter Six, while several rights could be 

violated because of the actions of the State, not all those violations would be 

necessarily continuing beyond the initial infringement. 

Beyond Africa, the vulnerability of certain women to forced sterilisation as well as 

its impact on them afterwards is largely shaped by their identities or 

circumstances. It is thus important that in determining continuing violations in a 

case regarding forced sterilisation, account is given to the context that shapes their 

vulnerability to such abuse and how it compromises the enjoyment of their rights 

afterwards on a continuing basis. For instance, the case of the Roma women 

demonstrates how the context in which they are placed, being Roma, women, and 

poor, makes them vulnerable to forced sterilisation. In the same vein, the value 

placed on procreation by Roma as a group heightens the suffering they must 

endure from the resulting infertility.20  The CEDAW Committee decision in AS. v. 

Hungary, specifically in respect of the interpretation of continuing violations 

leaves more to be desired.  Going forward, the Committee needs to separately 

consider each alleged violation in a bid to determine those that are continuing 

given the context in which the breach occurred. 

The interpretation of continuing violations may also require treaty bodies to 

broaden their approach to key human rights protections. For instance, the 

European Court’s approach to the determination of continuing violations in the 

context of forced sterilisation may be problematic in the face of its selective 

consideration of the right to be free from discrimination in various cases.21 As 

such, the Court needs to reconsider the selective approach to determining the right 

to be free from discrimination. 

 
20 See Chapter Six, Section 6.2. 
21 See Chapter Three, Subsection 3.3.2. 
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