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Abstract

This thesis tackles the issue of human rights and poverty in the context of Malawi. Our main

concern is to find ways of how to make human rights practical for poor people in Malawi through

a human rights based approach to development. Our thesis has therefore examined the normative

framework of human rights and development. It has also examined priorities of poor communities

and how they can be met and sustained. Further, the issue of how these communities can build

their capacities and participate in development to enable them realize their rights, is discussed.

We argue that the idea of a society where all human rights are respected is far fetched when

poverty erodes rights of poor people. Poor people are in a majority and are a marginalized group

who have diffrculties to claim or demand their rights. The right to development is therefore seen

as a way to address the needs, rights and priorities of large sections of the population. This we

propose should be through a human rights based approach to development.

The research answers three main questions. The first questions relate to the normative

justification of a rights based approach to development. This we do by examining two main

pillars of human rights and development crucial to this approach. The second question we address

seeks to find out who poverty affects in Malawi, their human rights, needs and priorities. We

address this question by investigating the dimensions and conceptions of poverly in Malawi. We

then gather information on various areas where poor people have difficulties accessing their

rights and then spell out what obligations are owed in terms of their rights. The last question

borders on what strategies can be put to assist poor people to make their rights practical. We

come up with participation as a central stratery for allowing poor people to build capacities, make

input and contribute as active participants in the development process. This will enable poor

people to enjoy their rights in practice. Other contemporary strategies involve human education

and involvement of civil society

We complete the thesis by drawing conclusions and making recommendations for improving the

realization of human rights by poor people in Malawi.
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Chapter 1: Introduction

1.0. Background to Study

Poor people, like everyone else in Malawi, are entitled to enjoy human righs provided for under

international and national laws. In practice however, this is not the case as poor people face

impediments when trying to realize their human .ights. A human right is realized when

individuals enjo51 the freedoms covered by that right and their enjoyment of the right is secure. A

person's human rights are therefore ralized, if social arrangements are in place to protect human

.ights.' A human rights based approach to development is here explored irs a way of assisting the

poor to realize their rights in practice. A rights based approach to development is ideal since it

sets the achievement of human rights as an objective of development.2

A human rights based approach defines development as a subset of human rights so as to derive

maximum benefit to marginalized groups like the poor.3 In taking this approach, use is made of

the international normative framework of human rights and developmen! as these are pivotal to

realizing rights of the poor. The argument we advance is that rights of poor people in Malawi can

practically be realized through development.

The thesis places development as a component of human rights that will involve people's

participation in realizing their rights.o We thus examine the right to development within a rights

based approach as a mechanism through which poor people can transform their human rights into

practice.s Within this framework, poor people in Malawi can have a sufficient legal grounding to

stand up and claim their rights in practice. This approach thus links formal entitlements of human

rights to their practical enjoyment in practice through suggested strategies. It is in this terrain that

the poor have serious problems and these need to be addressed as poor people in Malawi are

voiceless and powerless. We believe that through a human rights based approach to development,

priorities and needs of the poor c:rn be satisfied and, susLainable development based on human

rights achieved.

I

2

3

4

5

United Nations Development Programme ([INDP) (2000) 16. The UNDP human development report for
2000 was dedicated to examining human rights and development.
Overseas Development Institute (ODD (1999) I
Human Rights Council of Austalia GIRCA) (1998) t; UNDP (2000) 3

see the Vienna Declaration paragraphs I( l0) and ( I I )
The right to development is found in the United Nations Declaration on the Right to Development (JNDRD)
1986, African Charter of Human and Peoples Rights (ACHPR) article 22 and Constitution ofMalawi, section
30, among other instnrments.

1
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1.1. Problem Statement

Although all people in Malawi are entitled to enjoy all their human rights, one can claim that

these rights are out of reach of poor people.6 This shows that current human righ* approaches in

Malawi are of limited effectiveness in responding to poor people's needs and human rights. Our

area of research therefore examines ways in which poor people can realize their human rights in

practice. Our argument is that basic human needs of poor people should be recognized and

expressed in human rights terms. This will involve looking at human rights, which if accessed by i

the poor, can expand their opportunities and address their needs. Meeting these needs is a social

goal that should have priority. This exercise makes it possible to identify rights holders and for

the poor to take action.T We believe that poor people, because of their situatiorl have not fully

enjoyed or fully appreciated human rights available to them. This is due to a number of factors

including lack of access to rights and non-participation in development.

One of the main problems is that development processes meant to address ttre needs of poor

people, have ignored their voices or input. We argue that instead of being ignored, inputs from

the poor need consideration for their needs to be met.8 Denial of people's needs must be

understood as fi.rndamentally humiliating and dehumanising and, resulting in the deprivation of

their basic entitlements.' The research proposes to look into how needs and priorities of poor

communities can thus be achieved and sustained using a human rights based approach.

We argue that development should be claimed as a human right as it can lead to improvement of
people's lives by enabling them access to their right".'o Through a human rights based approach

to development, we intend to show that given a chance and properly empowered; the poor can

prioritise and demand rights directly a^ffecting their livelihood. This approach would thus

incorporate a right to participation by poor people in decision-making.rr It will also capacitate

poor people so that they can move to claim their rights. This entails having in place relevant

mechanisms by which these people can access and translate their rights into action. We will

therefore examine access to mechanisms of redress to ensure that rights of poor people can be

their realities.

We believe this area needs insight because unless development projects are grounded in a rights

context, they may not enhance poor people's capabilities to deal with their daily realitiesiand

Malawi Centre for Advice Research and Education on Rights (CARER) (1996) 12
Goldewijk (1999) vii
Cammack (1997) | Bwalo l02l2l
Goldewijk (1999) vii
See articles 22 of ACHPR and I UNDRD
Malawi Government (2001) 7

6

7

8

9

l0

lt

2
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enjoy human rights. We believe therefore that the thesis will have a bearing on approaches to

human rights and development aimed at assisting poor people. This would go a long way to

alleviating current problems faciog these people.

Apart from encouraging governrnent and development agencies to promote a human rights based

approach in development, we seek to contribute to other efforts, which take human rights

holistically. Fully implementd a human rights based approach will contribute to fighting the

daily struggles of the poor to realize their rights.

1.2. Relevance of this Topic

The inter-linkage between human rights and development is an emerging area of study in

international human rights law. As it were, this approach to development will benefit poor people

by engaging them in programs to realize their rights. This topic is relevant therefore, as it will go

a long way towards contributing to efforts in Malawi for poor people to be able to know, claim

and defend their rights. It will thus seek to put meaning to rights by adding a practical value to be

used by the poor.

1.3. Scope and Methodology of Research

The examination in this thesis is limited to Malawi, although comparative literature is used in our

analysis. Our hypothesis is that poor people are not able to demand their human rights in practice

despite a relevant legal framework because there are poverty related impediments barring them

access to human rights in practice.

The methodology employed to gather information is traditional legal research. Literature reviews

includes human rights law literature, law and development journals, and relevant jurisprudence

both from national, intenrational and other jurisdictions. Comparative analysis of applicable law

is employed when advancing our arguments. Case studies are used for illustrations where

appropriate. lnternet resources supplement other literature as well.

Sources of Information include literature on human rights and development from various sources

including intemational and national legal instruments and reports of and surveys on human rights

in Malawi. 
,t

1.4. Difficulties and Limitations

As this area is relatively new, relevant materials are few. Further, specific literature from Malawi

on the subject is scanty. Consequently this has had the impact of limiting the thesis. However

within these limits, we believe this research will be useful in Malawi and elsewhere.

3
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1.5. Literature Review

The literature available on human rights and development in relation to poor people in Malawi is

very scanty and in almost all cases comprise of programmatic proposals by a few development

agencies. However, despite this scarcity, inspiration has been drawn from other sources that have

touched on this issue. Using this approach, we have examined the relevant literature and suggest

how far the same can be applicable in the Malawian situation. We have thus been able to cast our

minds on the human rights based approach elsewhere and to identiff areas which can contribute

to realizing rights in the context of the poor in Malawi.

1.6. Conclusion

It is clear from the above that the area of poor people's human righs in Malawi has to be

examined so that this group can realize rights like everyone else. We believe that through the

examination of a rights based approach, practical solutions to assist poor people in Malawi will be

found. It is with this that we proceed to examine the issues in detail in the following chapters

starting with the conceptual frarnework of a human rights based approach in chapter two.

4
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2.O. The Conceptual Framework for a Human Rights Based Approach to

Development

2.1. Introduction

When examining a human rights based approach to development there are two essential

normative pillars that need to be dealt with: human rights and development. Here, we determine

whether and how human rights concepts are understood and perceived and relate this to concepts

of development. This is with a view to locating poor people's perceptions of their rights and

dealing with impediments that stand in the way of their .ights.

Connected to the above, will be the exploration of the concept of development as a means to

improve the livelihoods of poor people. The question we attempt to answer is;_how best can

human rights and development be fused to make poor people enjoy their rights. By this linkage

we argue for a human rights development framework, which recognizes the indivisibility of rights

and has room to prioritise ttre righs of the poor. Our approach in developing this nexus is to

encompass core aspects of the right to development and use it to approach human rights issues

holistically.

Based on the above, we explore and establish the legal basis of a rights based approach. This

analysis will then contribute to the translation of basic wants into practical rights of poor people

in Malawi. Rights can only have meaning in the practical sense if the poor are able to enjoy them. ..7

By formulating the necessary legal frameworh we solidify steps towards the realization of the

rights in practice for the poor in Malawi.

2.2.The Human Rights Framework

The idea of human rights as we know it today has its foundations in a world historical context.

This history can be traced to many centuries back and many civilizations around the world.r2 Our

focus, however, is on contemporary human rights developments after the Second World War.r3

The first stage in this process begins with the Universal Declaration of Human Rights (UDI{R)'4

and entry into force of various international human righf instruments em:rnating from it.

The basic enunciation of intemational human rights can be found in the International Bill of

Rights, which;combines the tJDIfi, the International Covenant on Civil and Political Rights

(CCPR) and the International Covenant on Economic, Social and Cultural Rights (CESCR).'5 The

Buergenthal (1995) 3-5
Buergenthal (1995) 10
uDlrR (1948)
Buergenthal (1995) 28

5

t2

l3

lil

l5
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International Bill of Rights sets a basic standard regarding the rights of individuals and the

obligations of states to promote and respect human rights.

Within the context of the poor in Malawi, mention should be made that the Bill of Rights in the

Constitution contains a legally binding framework that is relevant to the promotion and protection

of human rights and which heavily borrows from the international framework.r6

2.3. Understanding Human Rights

The meaning of human rights should relate to poor people's understanding of the concept and its

utilization if it is to carry weight. This is because all people possess human rights in their natural

capacity as human beings.

Various philosophers have defined human rights differently but with a common convergence.

Human rights have been defined as those claims made by people, for themselves or on behalf of

others, based on the humanity of marU as a human being.rT Human rights can thus be taken as

entitlements that are inborn. Further, rights can allow people to lay a claim on cer0ain

entitlements. This entails inclusion of human rights by placing certain constitutional and legal

back ups. In this way therefore, law is asked to enforce human rights.ts If so, human rights wiil

ideally stand above the ordinary laws and be antecedent to the political society itself.re

Human rights have also been viewed as representing demands or claims, which individuals or

groups make on society, some of which are protected by the law while others remain aspirations

to be attained in future.2o For poor people, human rights also include claims of what is required

for development, supported by the universal belief that development is good.2r This can assist to

highlight particular human rights needs for poor people.

A right once it is recognized as law may be seen as imposing a duty to be fulfilled and every duty

must render a benefit to individuals or groups ." ldeally therefore, even poor people are intended

beneficiaries of human rights and should freely take steps to claim their rights. In fact, ever since

the establishment of the state as the primary authority in the rule of people, the concept of human

rights has evolved as the basic claim of ordinary citizens against their state.23

The Bill of Rights in the Malawi Constitution is found in sections l5 to 46
Umozurike (1997) 3
Douzinas (1996) 120-12l in cearty, et.al (ed)
Umozurike (1997) 3

Umozurike (1997) 4
O'ldanique (1992) 14 Human Rights Quarterly @RQ) 78 82
Jones (1994) 26
Cecilia Jimenez, Contemporary Human Rights Discourse
< http://www.philsol.nUpir/HRDiscourse-97,P.htrn> accessed 3 l/8/0 I

I6

t7

l8

l9

20

2t

23

6
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However there is need to expound on the meaning of 'right'. This is important taking into account

that when we identifr the rights of the poor, these should be clear in terms of their practicality

and enforceability. Further, tlere are certain areas of human rights ttrat are disputed, a fact that

may at times be used to prevent poor people from claiming their rights.u By clearing the concept

of rights, this uncertainty can be removed.

Rights can themselves be classified in different categories but Hohfield categorization has

become the most popular.25 His categorization includes claim rights, liberty, powers and

immunities. Other classes of rights are moral rights, legal rights, negative rights, positive rights as

well as civil, juridical, economic or cultural rights. The denominator of all these is that they are

termed'rights'. A right has been defined.N a r:rnge of interests, liberties and powers or access to

the necessary means of satisffing one's interest or exercising ones' liberties or powers.'u Not aU

rights will, however, give rise to a legal claim although this might create a binding obligation

morally, legally or otherwise.

Human rights claims that poor people may have may be legal as well as moral.z1 Most human

rights actually originate as moral or ethical claims, protected by society.28 This origin in itse[

should not therefore belittle human rights as lesser claims in ensuring the fulfilment of societal or

state obligations, although a solid legal status provides definite protection. This is also because

the nature of human rights is that they accrue to everyone everywhere at all times and in all

situations.2e

Taken as a whole, human rights aim to give general protection to individuals and groups. This!

would ensure protection of poor people in society. However, poor people still have to stand up to

demand their rights, as human rights protection is a response to experiences of oppression of

marginatized grorps.'o Social oppression may arise out of situations where due to their

powerlessness; marginalized groups are denied their liberties and livelihood. If rights are to be

realized, this has to be fought.

Human rights protection can take negative and positive forms. Negative human rights protection

will generally function to restrain those in control against taking away the rights and freedoms of

Welch (1996) 49 in Moshoehoe er.a/. (eds.)
Jones (1994) 12-14
Morton Winston" On the Indivisibility olHuman Rights,
<http:web.bu.edu/wcp/paperVlluma./Ilumawins.htrn> accessed 3l l8l0 I
Jones (1994) 8l
Morton Winston, On the Indivisibility of Human Rights,
<http:web.bu.edr,r/wcp/papers/Iluma.fiIumawins,htrn> accessed 3 l/8/0 I
Vienna Declaration ( I 993)
Examples abound and include the American Declaration of krdependance (1776), French
Revolution 1889, as well as the UDHR 1948 and African Struggles for independence from colonial rule

24

25

26

2'T

28

29

30

7

l

I

I

http://etd.uwc.ac.za/



a

Mo*ing rte riSha of poor peoplc paaical in Malawi rtrough o human righa based approach to dcvelopmenl-shetard MaTangaa

individuals and groups through abusive exercise of authority.'' This entails that people should

have recourse to claim their rights when infringed. Positive obligations on the other hand

represent claims that people may require, by way of an obligation, the state to take some

measures to implement the right"." This obligation will be attached with some qualifications

related to resource availability.33

Although lines have been drawn between negative and positive human rights obligations, our r'

argument is that rights should be regarded as complementary. Further, both positive and negative

obligations can be found in all rights although the precise nature of their positive or negative

content might differ.r

For poor people, human rights also form a system of norms that protect their human dign ty."
Thus, it is by virtue of our humanity regardless of differentiations of race, religion, political

opinion, or other status that we enjoy human rights. This is important, as with human digrity as

the basis of their existence, human rights exist prior to the state legal recognition. Put otherwise,

people are entitled to lay claims to their human regardless of state acknowledgement in positive

law. Human rights law does not therefore create and give rights to human beings, it simply

recognizes and announces rights that human beings already have.3u

Next, we examine human rights at the regional level as these may affect the level of enjoyment

and access poor people have.

The concept of universality of human rights has been a subject of intense political debate for

sometime.3T There have been assertions that the contemporary canon of human rights represents

westem values, which are, in many respects, inconsistent with the African concept of rights.3E An

argument forcefully presented in support is that in Africa" collective ratler than individual rights

are valued.3e This suggests ttrat in African communitarian societies, rights arise out of duty,a

whereas western conceptions are based on the autonomous individual unknown to Africa.ar This

romanticizes the idea that individuals in African societies, cannot suryive apart from the

Morton Wilson On the Indivisibility of Human Rights, <http:web.bu.edu/wcp/papers/Iluma/flumawins.htn>
Accessed 3llSl0l,International Human Rights Internship Program (trIRP) (1997)21
De Vos ( 1997) I 3 South Afican Journal on Human Righfs (SAJHR) 67 69
For example article 2( I ) of the Covenant on Econornic, Social and Culhral Rights requires states to realize
socio-economic rights progressively depending on available resources
Re Certifi cation Judgement paras.11 -78
The Malawi Constitution bntrenches, in section l9 the protection of human diguty as a firndamental human
rights. One can see in this section anacknowledgemenf of the concept of dignity as the provision is broad in
scope
Jones (1994) 9
Reenen (1998) 21 Netherlands Institute of Human Rights (NIHR) 591 591-592;Dias in Mahoney et.al. (eds.)
(lee3) 703
Ibhawoh (2001) 19 Netherlands Quarterly of Human Rights (I,\QHR) 43 4344
An-Na'im (1997) Emory International law Review (EILR) ll 13
O'Manique (1992) HRQ 78 88
Ibrahawoh (2001) NQHR 43 46

3l

32

33

v
35

36

3',t

38

39

ilo
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community. It also suggests that individuals are not supposed to have independent rights or

claims to entitlements.

Further, proponents of cultural relativism parade it to justiS discriminatory treatnent based not

only on customary laws but religion as well, which it is claimed, has distinct world outlook of the

person within his or her society and in relation to authority.a2

This relativist thinking can be attributed for having motivated the drafting of an African

document that sought to display uniqueness and contexualize human rights concepts in Africa.

Thus, the drafting process of the African Charter of Human and Peoples Rights (ACHPR) took

into account the African concept of human rights and the pattern of African philosophy of law to

meet the needs of Africa.a3 These efforts are reflected in the concept of 'people's rights in the

ACIIPR that also reflects the African concept by referring to the virtues of the historical

traditions and values.* Consequently the ACIIPR is regarded as the fust international human

rights treaty to expressly include group rights.os

Regarding the above debates, it can be conceded that there are differences in the needs and

situations of specific regional groups recognised as deserving special consideration in the

protection of rights.{ Our submission however, is that while there is some merit in relativism,

most arguments tend to substantially deviate from central concepts of human rights. The

consequence of such deviation is manifested in perpetuation of suppression of rights of those like

the poor and other marginalized groups.oT We see today dual societies and patchworks that seek

to accommodate irreconcilable old and new ways in place of traditional society.4 Inevitably it

would be more correct to approach African human rights with the needs of today's African

society. Further, the insistence of surrendering righs in the guise of communitarian needs, has

been, and can still be open to abuse in Africa to the detriment of poor people.o' It also paints a

misleading picture that individuals in the African community are unwilling to claim their rights.

What is true however is that even in African societies, individuals have always had individual

claims albeit with group support. We must be alert therefore, to cynical manipulations of a dyr-rg,

Ibrahawoh (2OOl) NQHR 43 4748
Meeting of Experts for the Preparation of the Draft of the African Charter, Dakar, Senegal 28-8
December 1979, OAU Doc CAB/LEG/63/Rev. I in Benedek (1987) 44
Paragraph 5 of the preamble
Benedek in Kuning (ed) (1985) a3
Cecilia Jimenez, Contemporary Human Rights Discourse
< http://www.philsol.nUpir/HRDiscourse-97P.htn> accessed 3 I l8l0l
O'lvlanique (1992) HRO 78 88-89
Newman (1990) 351

An-Na'im (1997) EILR ll 27
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lost, or even mythical cultural past made by repressive forces whose practices have, at best only

the most tenuous connection to the indigenous culture.so

Human rights should otherwise be seen as the heritage of all as the concept of human rights has

been developed, struggled for and won by different people in different historical, political and

cultural contexts. These struggles and victories should combine to give our contemporary

understanding of human rights its essence and validity." It will thus benefit poor people to have a

universally recognized concept that will work towards the furtherance and not retrogression of

their rights. Such a concept may, where appropriate, incorporate relevant regional particularities

with legitimate claims of cultural relativism. In any case, this will have to recognize that

substantive human rights limits certain cultural practices, however difficult it may be to specify

and defend particular accounts of what those practices are. Common examples can include

prohibition of slavery, discrimination on the basis of gender, religion, racial or ethnic origin,

which atthough a culture may accept, cannot be justified under human rights law.52

Apart from the above, we need to examine the local conceptual understanding of human rights in

Malawi. This will enrich a human rights based approach, as people would easily familiarize with

relevant concepts when programs are initiated.

A number of surveys to establish a conception of human rights in Malawi have been undertaken,

especially in rural areas where the majority of poor people live.53 The inquiries have been done by

surveying key concepts of human rights including life, livelihood, equality and dignity. What

comes out is that Malawians have local concepts linked to human rights. One of the most

important of these is the recognition of the conception of all human beings to live freely and in

dignrty.* The concept of dignity in Malawian society is something that is all encompassing and

includes having access to food, clothing and housing as well as being able to criticize leaders

freely.s5 There are also some misconceptions on the clear meaning of what are perceived as

human rights brought in the 1994 Malawi constitution.s6

What comes out, however, is that people are able to relate to some key concepts and more

importantly, they are also able to determine that they cannot have righrc if issues affecting their

daily livelihood are not tackled.sT Much as tlese people may not clearly articulate human rights

concepts, as we know them, there is a potential for developing their local understanding when

Newman (1990) 351
Ibralrawoh (2001) NQHR 43 57
Newman (1990) 351

CARER (1996); Oxfam (1999) and Malawi Human Rights Resource Centre (MIIRRC) (1999)
CARER(1996) 19; Oxfam(1999) ll
CARER (1e96) 16
International Organization Development (IOD) (1998) l5
Oxfam (1999) la
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dealing with the subject. It can further be concluded that local concepts are not uniquely

Malawian but properly identiff with concepts examined above.sE This is yet another fertile

ground within which a human rights based approach can assist and motivate people to realize

their rights in practice using international human rights framework in local settings.

2.4. Development and Human Rights

For poor people to be able to realize their rights in practice, it is necessary that human rights and

development be intertrvined. This is because the rights of the poor people in Malawi border on

rights that can be realizel, through development.t' By linking these two concepts, a human righ*

based approach will create an environment within which all can enjoy human rights. In this

section we establish the basis for the right to development and its nexus to poor people's struggle

for their .ight".

There are various definitions of development by different scholars with varying interests. The

determination of what development and its goals are, and its relationship with human rights is,

however, our main focus. This departs from previous formulations in which the concept of

development was confined only as a means of achieving economic growttr to better lives of
people.@

As a result of narrow focus, too much emphasis was put on gross national product (GNP) as a

measure of prosperity, using market valuations and, in practice, measuring national income.ut

This approach had the tendency of ignoring other important aspects of development such as social

issues. Another limitation of GNP is that as an average me€Eure, it failed to reflect disparities

between rich and poor within a country, which can be notoriously disproportional and, can impact

on enjoyment of rights by poor people.62 Thus while it is worthwhile that the enhancement of
living conditions must clearly be an essential object of the entire economic exercise and that

enhancement is an integral part of the development process, other aspects also require serious

consideration.63

Development as a process of change should involve people as major stakeholders and

beneficiaries of development in their aspirations for a better quality of life.n This process should

not be divorced from ensuring that people in their communities and as individuals have sufficient

MHRRC 0eee) 53
See chapter three below
Sen ( I 988) in I Harvard Handbook of Development Economics (HHDE) (eds. ) l0 I I
Sen (1988) HIIDE I l-12
Hewett in Thomas (ed) (1992) 17
Sen (1988) in HIIDE 1l l2
Scheepers (2000) I
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supplies of food, clothing, housing health and education, among other things. Development

should be an empowerment process where by people who do not have basic necessities are able to

demand for them as of right. This includes government obligations to spread development to all

areas without any discrimination. It might also entail positive actions to be considered for people

like the poor. This will assist to emphasis the fact development is not simply welfare to the poor

people but it is their human right.u' A human rights based approach will seek to address these

issues by ensuring that human rights are mainstreamed in any development.

The essence of a human rights based approach is to place the human being as a subject of rights.

This is in line with the central theme of the Vienna Declaration, which proclaimed that the human

rights person is the central subject of human rights and fi.rndamental freedoms and, consequently

should be the principal beneficiary and should participate actively in the realisation of these rights

and freedoms.* Consequently development in Malawi should be aimed at the delivery of human

, rights and aspirations of the poor through a process that respects human .ighrc.u'

There now seems to be an increasing acceptance on the part of govemments and development

agencies of the undeniable link betrreen development and human right".ut This acceptance brings

the recognition that health, education and housing, which arise in development projects, are not

matters of charity but are human of rights. Translated into practice, people may therefore claim

development as a right as it is inexplicably linked with all other rights.6e

For poor people the development proc€ss is important as it promises them a better life. For this to

be real, however, development should be defined and premised in human rights terms.

Development should aim to empower people so that they are not reduced Jo dgpqndency, It is

only through a human rights based approach that this can be achieved. In human rights terms,

development is a process that should create conditions in which every person can enjoy, exercise

and utilize, under the rule of law, all his or her human rights including economic, social, cultural,

civil and political .ight".'o The Declaration on ttre Right to Development articulates development

as a comprehensive economic, social, cultural and political process which aims at the constant

improvement of the well being of the entire population and of atl individuals on the basis of their

Cammack (lgg7) t Bwalo lQ2lO6 i
Vienna Declaration (1993) paragraphs I (10) and (l l)
roD (1e98.) I
In lvlalawi one can cite DFID, Oxfam and UNDP as acknowledging this in their current and proposed future
development prografllmes
Goonsekere, .4 ights based approach to realising gender equality < http:
v.u/w.un.org.womanwatch/daVnews/savitri.htm> accessed 617120011, compare Rosas in Eide et.al. (eds)
(r99s) 2sr-2s4
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active, free and meaningful participation in development and in the fair distribution of benefits

flowing there from.7r

From the above, we can conclude that key processes of development are more encompassing and

incorporate issues such as participation, sustainability and empowerment of poor people in a

human rights setting. We believe that poor people will be able to benefit if these elements are

manifest it any development process, raising their standard of living while they enjoy their rights.

This is important as development often involves deliberate intervention in the status qzo, for

instance between the communities and their resources, creating a potential ground where human

rights may be violated.' This strengthens the proposition that development should be a subset of

human .ight .' The implication of this approach is that development will prioritise human rights

and empower the poor. This will inevitably change the poor from being mere passive recipients of

development assistance to active participants, including the fact that they can demand for

development in their areas as a right in a context that recognizes human .ight .'o

The concept of development rights has also been contested. It is claimed that the proliferation of
new rights like development is dangerous and, they are too vague and inconsistent to be

justiciable and might undermine the normative force of labelling a concept a right.Ts It is also said

that the rights are difficult to crystallize therefore.T6

Despite the contentions, it is our argument that the human rights and development approach will

be more beneficial to poor people in Malawi and it should be followed. ln fact, it can also be

claimed that it reflect universally recognized human rights and even customary international

law.T

2.5. A Human Rights Based Approach

A human rights based approach to development crystallizes the recognition of the inextricable

link between human rights and development and application of the recognition in practice. It uses

the conceptual framework for the process of human rights and is normatively based in recognized

standards of human rights. It is thus directed at promoting and protecting human rights by

integrating its norms, standards and principles in plans, policies and processes of development.TE

The approach recognizes that to attain sustainable development, there is need to identifr the

Article 2(l)
Cammack (1997) I Bwalo 102109
Frankovits (1995) in HRCA I
rrNDP (2000) 76
Newman (1990) 407
Rosas in Eide et.al. (eds.) (1995) 251-254
Rosas in Eide et.al. (eds.) (1995) 249
Oflice of High Commissioner for Human Rights (OHCHR) (2000) 16-17
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causes of underdevelopment by meaningfully involving relevant stakeholders. Thus, from the

design stage considerations should reign supt::TT^ *ou,* 
.1, 

j:F, process with beneficiaries.

Recognition of human rights involves the qtiliiessbntial em'fowern(ent strategy and the attraction

of a human rights based approach is its normative specificity.D

Since its premise is in a holistic understanding of human rights, it is our belief that this is the best

avenue through which poor people can translate their rights into tangible entitlements. The rights

based approach can provide a better understanding and response to the continuing and daily

challenges of poverty they face. This will also uplift the poor from humiliation, abuse, rejection

and harassment they face due to lack of a human rights culture.t? *, is why a human rights

based approach that incorporates participation, accountability, noildiscrimination and a linkage

to human rights standards would be desirable.t' An important attraction of a human righrc

strategy is that it can be built upon existing obligations undertaken by the Malawi government at

international level.

It is important for a rights based approach to be stated in a clear and unequivocal way so that it

communicates its intended meaning. This is because an attachment to human rights is not simply

something wheeled around on an ad lzoc basis. It should not be something that should emerge for

the first time in a negative or adversarial context.82 There is need for a starting point making

human rights as a primarily part of a background not a foreground. Once this is done, the missing

dimension of human rights from the development discourse will be filled.

What comes out of this is that a human rights based approach to development can achieve the

engagement of the poor using human rights as a means of empowerment.t3 For this to be

successful, poor people at local level, will need to understand what particular righrc mean in

terms of concrete entitlements in order for them to claim them. With time this will assist to

shorten the gap between aspirations in human rights provisions and the experiences of people

living in poverty in Malawi.r

2.6. Conclusion

There is a good conceptual and legal framework applicable to Malawi that guarantees the rights

of all people. The challenge is to use it for poor people to benefit by invoking the normative

Alston (2000) 22 NIH 95 105
Cammack (1997) I Bwalo 102 lQ8
oHCHR (2000) 18
Alston in I{RCA (1995) 6
DFID (2000) s
CARER (1996) 28
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connection of human rights and development. In this way, poor people's claim to human rights

will have a practical meaning.

Development and human rights must be seen as fundamentally complementary and mutually

reffircing. Human rights are not simply something that should be incorporated into

development; they are claims to the sine qua nons of the process itself.ss

Having established the normative justifications of a human rights based approach to development,

the next step is to explore beneficiaries of this approach. In the next chapter therefore, we

examine who poor people are in Malawi, their needs and priorities, as well as responsibilities

relating to fulfilment of their righs. In doing this we intend to yet move towards assisting the

realization of their rights.

85 O'Manique (1992) 14 HRQ7882
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What Poor People Want in Malawi: Identifying Needs and Priorities

3.0. Introduction

The main concentration of a human rights based approach is on poor people. These are people

affected by'poverty and are unable to enjoy their human rights. In this chapter, we explore who

poor people are as well as their human rights needs and priorities. We also intend to show that

poor people are owed an obligation, which if fulfilled, may enable them to re,alize their human

rights and satisff their developmental needs. This will be preceded by a discussion on poverty

and human rights.

We live in a society where there are great disparities in wealth. To transform it into one in which

there is human diguff, freedom and equality, we need to address the human righs needs of poor

people in Malawi. There are economic, social, cultural and development rights in the Malawi

Constitution.s6 This inclusion might be viewed as reflecting the understanding of issues that poor

people are facing and can be relied upon in advancing their claims. It is in this context that we

examine what poor people want. If this question is answered, yet another step towards the

realization of rights by the poor will have been taken.

3.1. Understanding Poverty in Malawi

ln order for a human rights based approach to be effective for poor people, there is need to

3nderstand poverty and its dimensions. This is bocause poverty has the effect of nullifring

economic and social rights like health, adequate housing, food and safe water, as well as civil and

political rights like fair trial, political participation and security of the person.t' Poverty is

therefore a human rights violation against those condemned to live in poverty. Persons aflicted

by poverty suffer violation of basic and universal right to subsistence, that is, the right to what is

essential for minimal human well being: safe and adequate water, food and shelter; minimal

preventative health care basic socialization or education." The problem of human rights in

situations of poverty, will thus concern redistribution, of access and of needs.

Poverty in Malawi is widespread, deep and severe. The number of Malawians living in poverty

continues to increase, from 60% n 1997 to 65.3%o in 2001. This is due to failures to implement

pro-poor development and economic policies." The poor in Malawi are defined as those whose

consumption of basic l'needs is below the minimum level estimated at K10.47 per day.s ln

general, the poor have low levels of access to basic social services. This situation calls for

Section 30
McMorrow in McCarthy-Arnolds et.al. (eds) (199a) al
McMorrow in McCarthy-Arnolds er. a/. (eds) (1994) 37
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Malawi Government (2001) 3
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prioritisation of resource utilization by development actors, to activities that would spur economic

growth and reduce poverty by expanding and creating opportunities for the poor.

Poverty is strongly associated with social disintegration and insecurity. It should not therefore be

confined to economic deprivation, as it is also an affiont on human decency and dignlty." Eu
recognition of basic human needs is thus particularly relevant in response to poverty. The

questions of who are the poor therefore involve broad issues. Various conceptualisations have

thus been mooted in attempts to address these.e

For purposes of a human rights based approach, poverty should be defined in human rights terms.

In human rights terms thus, poverty can be taken as a human condition cltaracteized by sustained

deprivation of resources, capabilities, choices and power, necessary for the enjoyment of

firndamental civil, cultural, economic, political and social .ights.* Poverty is a trajectory of

progressive decline and reduced options in everyday life.e4 The broad scope of this

ctnractnization captures issues relevant to making human rights practical for the poor in Malawi.

Poverly limits freedoms and deprives a person of dignity, and extreme poverty and social

exclusion constitute a violation of human dignity." In the context of Malawi, concepts of poverty

encompnss ideas of physical want, destitution and lack of specific items.e6

Human poverty is a term that has also been coined to distinguish broad deprivation from the

nalrower definitions of poverty.e' It is defined by the impoverishment in multiple dimensions-

deprivations in long and healthy life, in knowledge, on a decent standard of living, in

participation. By contrast, narrow conceptions like income poverty are restricted to single

dimension-income." Human poverty is buttressed by the fact that some people are unable to

access resources that exist just because of who they are or what they believe in or where they are-

such discrimination is a form of social exclusion and a cause of poverty.ee

From the above angle, poor people in Malawi fdl within human poverty as they lack capabilities

to access services like health, drinkable water and housing.rm In order to deal with these issues,

processes of identification, analysis and prioritisation of their issues will need to be undertaken.

Kalemba (1997) I Bwalo2122
Athrope (1997) I Bwalo 143 145-15l
oHCHR (2000) 12
Goldewijk (1999) 89
Vienna Declaration ( I 993) paragraph I (25)
IOD (1999) l3
UNDP (2000) 73;UNDP (1997)2s-32
UNDP (2000) 17
DFrD (1e99) 13
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Core issues concerning poor people such as capabilities, choices available to them and

empowerrnent necessary to enjoy their rights will have to be determined as well.r0r

3.2. Identifying Poor People in Malawi

To make rights practical, we need to identiS people affected by poverty in Malawi and

consraints they face. This will assist in strategies for participation of poor people to overcome

their problems.

Malawi is classified among the least developed countries ranking l57h on the human

development index.r@ Poor people are predominantly in rural areas and informal urban

settlements. Their households are disproportionately female headed and are extremely vulnerable

to poverty.ro3 This indicates that poverty has a gender dimension in that women are its main

victims.ru Malawi relies heavily on agriculture and most poor people are largely in smallholder

or subsistence agriculture. Poverty is widespread among smallholder farmers because of the

smallness of their holdings.ros Due to the smallness, they are unable to produce for subsistence zN

well for their other needs.

There is also a big disparity between rich and poor in the distribution of income.'6 This impacts

on access to social services including health, education, land and adequate housing.ro' Poverty is

not only about lack of money, but also more centrally about a dearth of opportunities and choices

that allow people to build decent lives.roE

Factors contributing to poverty in Malawi have been "nalysed to include low agricultural

production, low farm income, low educatiorL and poor health and weak institutional structures.r@

The lack of capabilities by the poor to access t}re necessary facilities therefore serves to

perpetuate human poverty, as these are basic and crucial to the sustenance of life. This

inaccessibility has a connection to the denial of human rights. This is because lack of access to

health or housing for instance, is in itself a violation of socio-economic rights to which all people

in Malawi are entitled.rro People are deprived if they carurot obtain the conditions of life-that is

diets, amenities, standards and services-which allow them to play their roles. If they lack or are

UNDP (2000) 13
UNDP (1999) 139
Kalemba (1997) I Bwalo2123-24
Women in Law in Southern Africa (WILSA) (Malawr) (1999) 6l-62
Jones (1998) 3
Kalemba (1997) I Bwalo2123
Malawi Government (2001) 3; MHRRC (1998) t9-22
Budlender et.al., (1998) |
Jones (1998) 4
See section 30 }dalawi constitution
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denied resources to access these conditions of life and so fulfi] membership in society, they may

be said to be in povefty.rrr

One would expect that services are accessible to poor people via the state in some way or indeed ' 
;

by them demanding the same. However, the poor are not able to take these issues up due to a lack

of the necessary resources and information to enable them take action. With a human rights based 
,

approach, any initiative calls for involving poor people and opening to them avenues of redress of '

human rights deprivation. This would involve assessing their needs and removing obstacles in

their way to make the realization of righ* practical. This can allow poor people to access needs

that will assist them in the actual enjoying of their righrc.

3.3. What Poor People Want

An important question is determining what poor people want. Responses to this will contribute to

finding strategies to satisff their needs and priorities, thereby making their rights practical. A

rights based approach here implies that people's access to basic needs is protected by law and

legal mechanisms and can be claimed.r12

Generally, one can assume that like everyone else, poor people in Malawi aspire to better their

lives. However, because they are in poverty, their needs may naturally be basic. Thi_l fql\ foJ *
analysi.rof poor people's livelihood needs both by them and with them in order to identif, their

-n€eds. This should involve making them aware of what they are entitled to and getting them to

compare with what they have got.ll3 This assessment would synthesize human rights and

development concepts in a bid to assist the poor find means to enjoy their rights in practice.

All human rights are equal, meaning each right can justly be identified as a priority. However,

poor people in Malawi have emphasized that they would like to have socio-economic rights over

civil and political rights as improved socio-economic conditions represent a cardinal need in

society.rra It is clear that it is through development that their rights can be achieved. This is in line

with our idea of development which is predicated on the assumption that all people have a right to

have their basic needs met, meaning universal entitlement to socio-economic .ight ."' ffi, 
;

indicates that given a chance, poor people would like bread and butter and developmental rights

prioritised and fulfilled. This entails having access to drinkable water, food, housing, passable

roads and health services. Poor people have no access because of rampart poverty and lack of

I
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resources has made it hard for them to live in digury, which they can only restore, by having

access to services.rr6 In express terms, people expectthe stateto deliver development projects and

assistance in their areas for them to fight poverty, hunger and to access markets for their

produce.rrT This requires having affordable fertilizers, safe water, ready markets and accessible

roads, for instance. To poor people, rights mean access to essential services and development

facilitates the achievement of a broad range of rights to such access. This translation is an

obligation to be done as all human rights apply to all people including the poor.rr8 One can rely

on international instruments on socio-economic rights to support poor people's claims to socio-

economic rightr."'While universality means that all people have equal rights in practice, poor

people cannot enjoy these due to lack of the necessary capabilities. The resultant inequalities

perpetuate their powerlessness leading to social division, constrain development and contribute to

violent conflict.r2o To avoid this therefore, the needs and priorities have to be addressed by

looking at root 
_caxses of these problems using a human rights approach. It also means that

prioritisation will have to be in terms of the greatest needs for the most disadvantaged; meaning

putting emphasis on socio-economic rights.Basic needs and social justice will thus be met if the

poor participate in development and prioritisation processes. . 'i

If basic livelihood problems are addresse{ we believe poor people will be able to enjoy their

rights fully. This will only be possible by the realization that poor people have righ* to education

and health and to adequate livelihood including food, water, housing and land, inter alia. For

poor people to access these rights, they need to speak out when discriminated against and bring

the state to account for its human rights obligations.r2r There also has to be equality of

opportunity in the fair distribution of development benefits and access to basic resources."'

Poverty and social exclusion may limit access to information, lead to illiteracy, remoteness of

people and other issues such as transportation and postal services. The eradication of poverty and

the question of income distribution are issues that cannot be neglected in such a context. In terms

of approach to a human rights based approactr, one may propose that the needs of the poor should

be posited in a hierarchy as indicated by them. However, we are not advocating for the superiority

of any particular right, as some have argued.r23 Our position is that the poor might have certain
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needs that are urgent and need priority. This does not entail suspending other rights as most rights

are in fact overarching. This makes it possible for the diverse human rights to create syemegies

that contribute to securing ttre rights of poor people by enhancing their human capabilities to

es€pe poverty.r2a A good government will thus recognize the complete range of fundamental

rights, and any developmental strategy, in whatever context, will have to be directed towards the

goal of marimizing the exercise of the rights of the poor. This would entail assigning priorities at

the level of support for the exercise of rights, without diminishing other rights.tr

3.4. Profile of Select Core Needs

We briefly give a synopsis of select core needs of poor people in Malawi to further ampliff what

poor people need and to direct the efforts of making poor people realize their rights.

3.4.1. Land and Rurd Development

Poverty is also a lack of land and lack of resources to access land and basic righs. It is further a

lack of resources to make productive use of that piece of land.r26 From the various surveys in

Malawi, it is apparent that land in rural areas is an important issue as it is for their survival for

food production, grazing, housing and basic sustenance. At the sarne time the poor people have

low landholding sizes, which are insufficient to produce food and income.r2T It is also clear that

access to land alone is insufficient but that resources such as seeds, fertilizer, water, credit

facilities, implements and tools with which to utilize the land need to be made available.r2t

People generally seem to demonstrate an understanding of their problems relating to land

tight".'" However, they are not clear as to their rights to claim and where to claim when they

experience problems.r3o This ignorance leads to many problems including land deprivation and

denial of access to land that needs to be tackled. The lack of capabilities, information and

procedures to follow also deprive the poor from accessing services and infrastructures, which

might assist them to live productively on the land and to which they are entitled.r3r

UNDP (2000) 73
O'Manique (1992) HRQ 78 99
Budlender et.al., (1998) 7
Malawi Government (2001) 66
Oxfam (1999) 24
Oxfam(1999)25; CARER (L996)26;IOD (1999) 12
Oxfam (1999) 24; CARER (1996)27
See section 28 of the constitution. CESCR article I I
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3.4.2. The Right to Sufficient Food and Water

Poverty includes never having quite enough to eat.r3z Those affected by poverty Malawi are also

struggling for basic food for their survival.r33 This is a serious problem as lack of food poses a

threat to other rights including life. This situation is worsened as the poor of the poorest, women

and childreq are the worst a^ffected by failure to enjoy their rights to food and water. For instance

in rural areas, women spend long hours cotlecting water, food and fuel wood, and thousands of

children die annually of avoidable diseases related to poor sanitation, clean water and

malnutrition.rl

Water sources are mostly unhealthy and out of reach of the poor.'" Collecting water directly

from wells makes them sick and where there are boreholes, there are too many people queuing for

water. The poor end up spending a lot of time looking for water without guarantees of going

home with water at all and at the same time exposing themselves to hazards like poor security.r36

Apart from these problems, accessing clean water in rural areas is difficult. The lack of access to

clean water is attributed to the inability by government to provide this basic need and, the lack

and failure of infrastructure to provide a reliable source of water.r37 Water needs to be proximate,

clean and drinkable to be of meaning to poor people and to prevent poor health. This is because

poor healtlr, dysentery, cholera and pollution are associated with lack of access to clean water and

ultimately affect the enjoyment of their .ighs.t"

The issue of food security can, in the context of the rural poor, also be linked to their lack of

access to land as well as to basic farm inputs. A lot of people in Malawi are starving, as they have

no food due to failure of their crops due to drought and flooding.r3e This reflects lack of

capabilities evident in the poor. This lack leads to failures for them to do farming that would not

only uplift their lives but also give them sources of income.r* Food therefore remains a

fundamental right and a basic need of the poor in Malawi and removing barriers to this right can

enhance chances of practical realization of their rights.

UNDP (1997) 16
Malawi Government (2001) 6a-66; Chilowa (1997) I Bwalo 36 55
WLSA (Malawi) (2000) 60
Oxfam (1999) l8
Liebenberg(1998) ll
h Malawi access to piped water is very limited as shown h armex I below. Affordabiliry is also an
issue as very few have the means to pay for piped water services.
Liebenberg (1998) 12
This can be attributed to lack ofcapabilities and the necessary human rights avenues by the poor to gain those
capabilities. Once capability is gaured, one can argue that these people will be able to access means they can
use to avert famine
Agriculhue plays a major role employing 90% of the population and generating 40% of the GDP.
See Chilowa (1997) I Bwalo 36 39
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3.4.3. Lack of Access to Services

Another area which poor people want prioritised is access to social services and amenities to

assist them. Poor people in Malawi complain that they do not have access to good roads, bridges

and markets to sell their produce.rar Inadequacies in the provision of these services to the poor

affect their livelihood as it reduces their opportunities and choices when they want to improve

their lives.

Included also is lack of the poor to access health services. Ill health, powerlessness and poverty

reinforce each other in multiple ways.'o' Aids, for instance, has had a devastating effect on rural

production and poverty, with an estimated one million Malawians infected and govemment is

losing revenue to the disease.'o'If there is a lack of access to health services, the life of the poor

is made even harder. Related problems include the fact that the poor have to walk long distances

to get to clinics.r4 In some instances, they are forced to pay hospital fees, which due to poverty,

they often fail to pay.

The Constitution has provided for the right to access services and many people understand that it

is the obligation of government to bring these services to them.rot At the same time however,

there is lack of information and awareness on the relevant rights and prograrnmes to enable them

benefit from basic services. There is a lack of knowledge of state structures and this is an obstacle

to the realization of access to seryices like health care.'* This is also connectedto powerlessness

poor people feel as even with some knowledge they sometimes fail to take action to actualise

their rights. The poor end up suffering of not being able to access the relevant mechanisms of

redress.'o'

3.5. Identifying Obligations Towards the Poor

A sufficient legal basis would strengthen claims of the poor people to human rights. This would

be found by linking the normative framework of human rights and development. We attempt to

establish this by looking at both international and national legal frameworks. The right to

development may be established by examining its legal nature, its substance, its beneficiaries and

duty bearers.

l4l
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Chilowa (1997) I Bwalo 36 4041
Liebenberg (1998) 4l
Malawi Government (2001) 56,62
Ifalawi Government (2001) (1997); CARER (1996) 21
See section 30
Liebenberg (1998, l9
Liebenberg (1998) 20

23

http://etd.uwc.ac.za/



Ma*iA the righ8 of poor people pradical in Malowi rtruugh a human righa based approach to developmeat-shenard Mazetgsa

The starting point is the ACHPR as it was the first to provide for the right to development.ra This

inclusion was revolutionary as it contributed to a structural approach towards human rights

violations by providing developmental rights.

At the international level, the UNDRD forms the normative basis of human rights and

development.rae Although just a declaration, its provisions can be employed for interpretative

purposes. This is strengthened by the fact that subsequent UN declarations have affirmed general

statements by states.r5o Further to this, the Declaration draws heavily upon provisions of the

international law and can be traced as stemming from article 28 of UDHR.rsr

When one compares the international and African approaches to the right to development, the

latter is restrictive. The ACHPR assumes that peoples, as communities, are the only beneficiaries

of development whereas in the Declaration, beneficiaries include individuals.ts2 In terms of a

human rights based approach, the poor would benefit more if they can claim rights to

development, individually and as groups. There can be no development without individual

participation and human rights guarantees.

In Malawi the legal basis for the right to development is established beyond doubt. First, Malawi

is a signatory to relevant international instruments.rs3 Secondly, the Constitution makes the

position unequivocal by a provision on the right to development, which is as follows:rs

30(l) All persons and people have a right to development and therefore to the enjoyment

of economic, social, cultural and political development and women, children and the

disabled in particular shall be given special consideration in the application of this right;

(2) The state shall take all necessary measures for the realization of the right to

development. Such measures shall include, amongst other things, equality of opportunity

for all in their access to basic resources, education, health services, food, shelter,

employment and infrastructure

(3) The state shall take measures to introduce reforms aimed at eradicating social

injustice and inequalities

(a) The state shall take responsibility to respect the right to development and to justify its

policies in accordance with this responsibility.

Article22 ACHPR. The ACHPR remains the only legally binding international treaty which recogrizes the
right to development
UNDRD (1986)
For instance the Vienna Declaration (1993) paragraph I (10). It has already been noted that there are
still contentions, especially, by Western governments on the right to development
This provides that everyone is entitled to social and international order in which rights and
freedoms can be fully realued.
Article 22(l)
See armexe tr for a list of relevant human rights instruments to which Malawi is a party
Section 30
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The above provisions make clear the legal obligations on Malawi to respect the right to

development. Others ma)' argue to the contrary because of the vagueness with which this right is

mentioned. Thus while section 30 obliges the state to introduce mqmures aimed at eradicating

social inequalities and to justifu is policies in line with the provisions of the section,rss the

problem may be whether one can truly say that the right to development with respect to the poor

has been adequately included. One may thus question whether the constitutional provision has

adequately provided the right to development as provided for in the 1986 Declaration.rs6

Despite the above weal<nesses, we urge that section 30 should still be regarded as guaranteeing

the right to development.rsT This is premised on the fact that the provision is entrenched in the

Bill of Rights and clearly burdens the government to ensure the realization of this right, through

taking all necessary measures. Further, one may argue that a constitutional promise, which is

legally binding, has been created here. This promise may be taken as creating a legitimate

expectation in the populace that the state will promote and respect the rights relating to

development."t lt is of course up to the organs of state to clarifr this either through legislation, or

policy or indeed through progressive interpretation of the provision by the courts.rse The

constitution thus creates obligations on the part of the state to promote and respect human

rights provisions.r6o The ideal developmental government would thus work towards

morimising the rights of all members of the community. An essential process would

involve effective satisfaction of development needs. This is because government has a

fiduciary duty and its reason for existence is to protect and enhance the exercise ofrights

of people.'6t This should be done through the equitable distribution of resources and

support for people's productive capacity through enhanced access to inputs such as land,

credit and technology.'u'

If one accepts this, then there is a duty to respect the right to development of poor people. This

benefits a human rights based approach as it would allow poor people to have a legal recourse at

Section 30(3) and (a) i
UNDRD
As to justiceability of socio+conomic rights, see Liebenberg in Eide et.al. (ed.). (2001) 55
Ikhaliel (2000) 45 Jownal of Afican l^ov (JAL) I l-2,12

Under section l0(2) and I l(2) (c) of ttre constitutiorL courts are empowered to apply international law in the
interpretation of the Bill of fughts. One assumes therefore that a court challenge brought under section 30,
will use jtrisprudence from ESCR committee
Sections 5 and l5(2)
O'Irdanique (1992) HR878 94
Kutuor (2001) l5
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domestic and international levels should there be need. The task for the state is to fulfil its

obligations by distributing development opportunities and channelling social invesrnent in an

equal fashion to all. Equalrty of access to development thus becomes one of the most important

claims poor people may make.'63

The philosophy of human rights is built on the fact that for every right there is a corresponding

obligation, although this might be imprecise and not absolute. By their very nature, economic and

social rights imply ttrat conditions of poverty and deprivation will be eliminated and basic human

needs will be satisfied. By recognizing these rights, the eradication of poverty becomes not

merely a policy choice for the state but a legally binding responsibility for which it is

accountable.t* A iust government therefore respects these rights, does not impede their exercise,

and performs its legal duties.r65 This can also be through creation of an enabling environment to

enhance the conditions within which people are able to exercise their rights under law.16

International human rights law provides a framework of legal norms'u7 voluntarily entered into by

state parties, which bring with them legal obligations.rut Since human righ* are claims to a set of

social arrangements, norrns, institutions, laws and an enabling economic environment that can

best secure the enjoyment of rights, they create an obligation on govemment and others to

implement policies to put these in place.r6e The promise of human rights is such that it engages

the state in a way that other approaches to claims cannot. The conceptualisation of a claim as a

human right immediately gives the recognition of state responsibility if it is denied or violated.rTo

This in turn gives the poor a powerful tool once they know how to utilize their rights.

In terms of obligations, an important aspect relates to third parties vis a vis human rights of poor

people. There are different views as to whether the international community: rich countries and

international organizations have a legally defined obligation to assist poor communities.rTr Some

argue that only state parties are fully responsible for promotion and protection of human right of

their own citizens. Others believe tlut rich countries do have other responsibilities to poorer

states: to provide aid and abstain from actions that may hurt the poor.'' This argument also bears

in mind that affluent nations have a grossly disproportionate share of the world's resources and

163

t64

165

166

t61
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r69

170

Benedek in Kuning (eds.[1985) 79
De Vos (1997) 13 SAJHR 67 69-71
O'Ivlanique (1992) I 4 IIRQ 78 92
Goldewijk (1999) 30
For instance UDHR articles 22,23,25 and26; CESCR articles 6,7,9,11, 12 and 13

Frankovits in IIRCA (1995) I
UNDP (2000) 73
Goonsekere, A ights !,ased approach to realising gender equality < http:
www.nn.org.womanwatch/daVnewVsavitri.htm> accessed 617 12001
UNDP (2000) 79-80
McMorrow in McCarthy-Arnolds et.al. (eds.) (199a) 37,4143 ODI (1998) 3
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wealth. If this is accepted, then the poor can demand for development aid and that when such

comes, a human rights approach should be adopted. Intemational agencies should scrupulously

avoid involvement in projects, whic[ for example, reinforce discrimination against poor people,

contrary to human rights principles, or which involve large-scale evictions or displacements

violating human rightr.''

More problematic, however, are multi national corporations, which as a result of globalisation

play a role in defining the plight of the poor.rTo They may, for instance, adversely, affect poverty

levels as well as perpetuate human rights abuse. The problem is that these bodies seem to be out

of control of state authority and are not personalities that can be held responsible at international

law.'" The state is nevertheless bound to deal with these corporations to protect and promote the

rights of the poor. This is because the state cannot relinquish its responsibilities of adopting laws

and policies to eradicate poverty in the wake of the global economic integration. One also realizes

that globalisation dwindles the autonomy of states through multilateral agreements. In those

agreements, states sometimes give away their sovereignty because of the need to maintain

competition in the global market place, and for many poor countries, by agreement with

creditors.rT6 This compromises the rights of the poor. But for an effective protection of human

rights, it is crucial that anyone who has the power to affect the rights of others does so without

violating them. This duty to respect human rights also applies to transnational corporations.rz

Our hope is that in these circumstances the state and other global actors would work together in a

holistic way to assist poor people to realize their rights in Malawi. This would assist poor people

to have economic and social rights as well civil and political rights. Currently, this relationship

has tended to destroy poor peoples livelihoods by worsening their living conditions and opening

them to vulnerability.t" With a human based approach, our argument is that poor people should

no longer accept the contracting away of their rights to global corporations. Global corporations

should learn to work positively as agents that promote human rights. They have moral and ethical

responsibilities rooted in human rights, to have in place pro-poor policies and facilitate poor

people's struggle to realize rights. The challenge is to build awareness among rights holders and

to identifu the duty holders. Where denied needs of poor people meet human rights, legality will

be confronted with principles of legitimacy.rT'The state responsibility is to ensure that all those

Goldewijk (1999) 93
Chandler in Addo (ed[ 1999) 3940; UNDP (1997) 82,87
Addo in Addo (ed) (1999) 3a; UNDP (1999) 25, 36
UNDP (2000) 79
Addo in Addo (ed) (1999) 27 -29
Chilowa (1997) / Bwalo (1997) 36 6142
Goldewijk (1999) r42

t73

t74

r75

t76

t77

178

t19

27

http://etd.uwc.ac.za/



Making thc rbht of poor people pradi.ot h Molowi thtough a human right based approach to doelopmenl-shenord Mazetgqa

within its jurisdictions are respecting human rights as poor people will ultimately hold it

responsible for failure to do so.r80

Another problematic aspect of these rights is that the nature of state obligations is stated in

inherently intractable rulnner, thus sometimes attracting no real government commitnent.rE' The

obligations, though legal undertakings, are less than full guarantees. However, it is clear that there

are some steps, which are immediate obligations, and we argue, these include giving poor people

the core minimum content of socio-economic .ight .'t' Once lines of responsibilities have been

identified, poor people will have yet made another step towards realizing their rights in practice.

With these initiatives, what the poor would need are strategies for them to demand their rights in

practice.

3.6. Conclusion

In this chapter we have identified who ttre poor people in Malawi are as well as their needs and

priorities in terms of human rights. It is evident that a large proportion of the people in Malawi

are living in poverty and their basic needs are not addressed.rE3 This points to the need to improve

access and delivery of social services. lndeed, poverty undermines human rights and increases the

precariousness of socio-economic rights. People's access to resources and control over productive

resources can be determined by human rights guarantees and social awareness can empower

people to gain more equitable access to resources, increasing their choices and income earning

capacity. We have also established that the poor are rights bearers of socio-economic rights and

they are owed a duty and an obligation rooted in human rights, to have their rights fulfilled in

practice. Poor people's development needs in their areas mn assist them to realize socio-

economic rights. Achieving practical realization of rights for the poor will therefore involve

tackling poverty through development. Effective solutions would rescue the poor by giving them

the necessary tools and equipment to expand their capabilities and choices enabling them to enjoy

their rights.

The challenge that remains is activating of the necessary motivation required to move poor people

to take practical steps. To be given practical meaning, rights need to be transformed into

verifiable goals and objectives of development. A n1rm* rights impact assessment method need

therefore be adopted to map out all these needs and priorities.

UNDP (2000) 80
Newman (1990) 365
General CommentNo.3, paragraph l0
lvlalawi Government (2001) 7
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In finding ways to make their rights practical, our focus will be on the identified areas of priority

and how impediments can be overcome. We will therefore proceed to examine means and

strategies aimed at assisting poor people realize their rights within a rights based approach to

development. Development programs for poor people can benefit from an enlarged concept of

human rights that will help not only the observance of those rights but also the development

process. Strategies to ensure this will thus be crucial to poor people's re,alization of human rights

in practice.

29

http://etd.uwc.ac.za/



Mahiag rte dshu of poor peoplz praaicat in Malnwi through a hnman right based approach u developaent-shenatd Mozqrgqa

Chapter four

Strategies for Ensuring Access to Human Rights by Poor People

4.0. Introduction

From the foregoing chapter, it is clear that the main need of poor people in Malawi is access to

sociotconomic rights, which development can bring about. However, poor people facn a number

of impedimenrc regarding enforcement their entitlements. Thus, despite their rights being

provided for in national and international human rights instruments, poor people are unable to

reahzn them in practice. The distinction between the existence of a right and its exercise is an

essential analytical tool therefore to any discussion on rights realization.rr

In this chapter we intend to explore various effective ways that can assist poor people in Malawi

to realize their rights in practice. We focus on means for poor people to overcome obstacles, for

them to demand and realize their rights. In the strategies examined, participation in development

is viewed as a central mechanism through which rights of poor people can be realized.

Supporting participation are efforts in awareness on human rights. The need for the poor to forge

strategic partrrerships with non-governmental organizations to assist them in accessing rights and

bringing forward their claims is also highlighted. These initiatives will assist in exploring the

possibilities of realizing human rights in practice.

A human rights based approach should therefore deal with creating access to human rights by

ensuring beneficiary participation. By exploring these strategies, we intend to show that a rights

based approach if implemented in Malawi can lead the poor to realize their rights.

4.1. Participation

A very important aspect within a human rights based approach that would assist poor people to

ralize their rights in practice is participation. This right is written into several human rights

instruments including the UDFIR,rtt ccPq'to the ACHpR and other instruments.rtT

The right to participation recognizes the right of all peoples and every person to participation in

development, as active participants to contribute and enjoy the benefits of development.r8E The

central message is that development can only be achieved through the engagement of poor people

in processes that affect their lives. The human rights based approach aims at empowering people

to participate in taking their own decisions rather than being passive objects of choices made on

O'Manique (1992) 14 HRQ7886
Article 2l
Article 25
Article 13(l)
Jones (1998) 2. The UNDRD emphasizes participation in its articles l(l),2(l), 2(3), 8(l) and 8(2)

l8,t
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their behalf.rSe 11rr is relevant because without involvement in development processes meant to

achieve economic progress; poor people's human rights are shunted to the sidelines and

trampled.reo Since poor people cannot access their rights, their voices are not heard resulting in

their fu rttrer marginalization.

We examine some case studies gathered from fieldwork in Malawi, to illustrate concrete

scenarios of the relationship between poor people's participation and the struggle to realize

human right"."' They display the extent and malrner to which failure to protect human rights and

non-participation by people can affect Malawi development programmes as a whole. Participation

in community development projects is central therefore to enabling poor people claim their rights

and making them practical.'' It is also trite to point out that participation by ordinary people has

been successful in other initiatives like conflict resolution.re3 Without human rights and

sustainable development, poverty will continue to deprive the poor of their fundamental rights

and societies will in turn be deprived of these people's contributions.rq

4.1.1. Case study 1- Wovwe Irrigation Scheme

Wovwe Irrigation scheme is in Karonga district in Malawi.'es The scheme was developed in the

1980s to increase rice production for consumption and export. The second aim was to give

settlement facilities to a political youth group.t% This latter aim gave local farmers the feeling of

exclusion as beneficiaries since it meant political control and coercion, apart from the primary

aims of production and development.

The way the scheme was initiated and operated lacked meaningful participation, free expression

of ideas and accountability. For instance, although there was a land allocation committee on

which villagers were supposed to be represented, this was dominated by political interests.

Instead of working for the benefit of the villagers, it alienated them instead.

Further evidence of the deleterious socio-economic effects of the scheme were that, with its

arrival, villagers who had origrnally been on the land were, witlout any consultation, forced out

into marginal infertile areas.r" There was indeed lack of participation by the villagers both in the

DrFD (2ooo) 7 !
Balais in HRCA (1998) l8; Dias in Matroney et.al. (eds.) (1993) 710
Summarized from Cammack (1997) I Bwalo 102 ll2-ll7
DIFD (2000) l2
Kutuor (2000) 7
UNDP (1998) 4
Case study by World Vision International (WM) (Malawi) (1995)
This group, Ifalawi Young Pioneers (MYP) was afliliated to the ruling Malawi Congress Party (MCP) until
its abandonment in 1993
Cammack (1997) I Bwalo l02ll0
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planning and implementation stages of the scheme, resulting in their rights being infringed in

terms of their livelihood, land, property and food.

fu the development scheme was not rights based, it did not improve poor people's lives. Thus

when the villagers were finally able to voice out their concerns as a result of political sfuenges in

1994, the scheme collapsed as it had never been owned by the people in the first place.

Much as this development scheme would have resulted in increased food security, income and

development of the areq the lack of its basis in human rights and non-participation by intended

beneficiaries, led to its failure. This is true today as it was in the past.

4.1.2. Case study II- The Fishing village

Tourism can bring income and, properly planned and managd contribute to expanding poor

people's capabilities in Malawi by improving their livelihood. This can be through job creation,

infrastructure development and business opportunities. At the same time however, it can show the

relationship between class interests and the dispossession of poor powerless communities."t The

case of Mdulamanja village in Salima district is a case in point.rs

Mdulamanja developed as a fishing village in the 1970s. Nearby was a hotel managed by Malawi

Development Corporation (MDC). People were able to co+xist with the hotel and sell their fish

and other wares to the hotel and tourists.

Due to privatisation, an investor bought the hotel in 1987. This change in ownership also marked

a changed relationship with the village, as the new owner was not happy about it. He petitioned

the minister of tourism to have the village removed to give room for expansion. He also cited

poor hygiene and thievery as other reasons to justifu the removals. He built a wall to bar

villager's access to the beach and their fish-landing sites. Later a decision by government was

taken to evict the villagers in favour of the investor. Villagers were forcibly removed and given

compensation as little as $20. Throughout these processes, villagers were not part of the

determination and decision-making processes although these affected their livelihood.

The case study illustrates that when development is not grounded in human rights, poor people

are victimized. It furttrer illustrates the negative consequences of lack of consultation of poor

people's needs and concerns in planning develop,ment and how their lack of involvement can lead

to their marginalisation by reducing their opportunities. At Mdulamanja village, political and

economic forces combined to destroy a community in favour of an elitist interest. Another aspect

is how globalisation has brought in non-state actors who violate poor people's rights in the guise

Cammack (1997) I Bwalo l02ll2
Case study by Denman and Ferguson (1995)
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of bringing economic development to a country.2m Without meaningful participation of poor

people therefore, development cannot bring positive change and human rights needs may end up

being disregarded.

4.1.3. Case study III: The Issue of Food Security

The following case study illustrates the relationship between rights and physical want in the

context of Malawi's food relief programme.'o' It highlights how poor people's ignorance of their

rights and non-participation can result in undermining their rights to food, social welfare and

security.

Droughts have become a normal occurrence in Malawi and relief programmes are part of the

government's larger development paradigm. In 1995 a small village in Lilongwe was reduced to

the brink of starvation due to famine. The government with the assistance of donors and NGOs

planned to distribute maize seed, fertilizer and food. Registration of the poorest and most

vulnerable was to determine priorities in relief distribution. Problems started however long before

distribution began.

First, villagers as potential beneficiaries were not informed let alone involved in determining the

criteria for selection of the most vulnerable. The community as a whole was also by-passed in

deciding priorities. fu a result the registration officer was accused of being biased, prompting the

repetition of registration several times, delaying and frustrating the whole process. The lack of

participation in the processes, coupled with ignorance of their entitlements also served to

disadvantage the poor from enjoying their rights. Added to this was the lack of effective

mechanisms to assist them register their complaints when their rights were sidelined.

Thus while food relief progftlms might be aimed to secure poor people's rights to food, unless

they actively participate and unless human rights concerns are central, the purpose may end up

being defeated, Poor people need to participate in development from design to implementation

stages so that they are fully informed of their human rights entitlements and voice their inputs. ln

reality therefore, poverty and famine are not only caused by resource limitations. It is processes

through which individuals are wholly or partially excluded from full participation in society in

which they live that tend to result in lack of livelihood and destitution. This pgses ilre need for

social development, based on collective action by citizens themselves, to enhble societies to

improve the quality of life.2@
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4.1.4. Lessons in Participation: A Summary

The above case studies confirm that human rights abuses can occur in development projects by

government and donor aided schemes in Malawi.2o3 Lack of participation by beneficiaries in

planning and implementafion of development prograrnmes and failure to prioritise human rights

can result in the collapse of development initiatives. For poor people to realize their rights, there

must be inclusion and popular participation. Their participation has to be active, free and

meaningfirl.2B This will add value to the outcome thus enabling poor people to enjoy their

rights.2osPopular participation is the empowerment of ordinary people to effectively involve

themselves in creating the structures and designing policies and programmes that serve the

interests of all as well as to effectively contribute to the development process and share equally in

its benefits.26

Since their rights are not charity, the poor should assert their position as claim holders.

Corresponding obligations on duty holders have also to be fulfilled by necessary steps taken to

give effect to rights by eradicating poverty.2o7 Participation by the poor can result in more

effective, more sustainable, more rational and more genuine development processes that will

enable them to create opportunities for realizing their rightr.'ot The state must thus begin to yield

space to the poor to participate and widen the social base of power and decision-making. The

probability of implementation will be assured in these circumstances, :ls emphasis will be on

ownership and participation and broader commitnent.2@

One therefore finds that with a human rights based approach, there is value added to development

as enhanced accountability helps monitor progress, respect human rights and compel action.

Higher empowerrnent ieads to ownership and free meaningful and sustainable improvements in

people's lives. Further, by using a human rights based approach, normative clarity and detail is

given to development as laws, policies, institutions to ensure accountability are introduced.2'o The

right of participation of poor people will therefore present an opportunity for a holistic fusion of

operational and normative aspects of development and human rightr.'"

Cammack (1997) I Bwalo (1997) 102 tt7
Article 2(l) UNDRD
oHCHR (2000) 18
Adicle I I African Charter on Popular Participation in Development and Transformation (ACPPDT)
oHCrrR (2000) 20
UNDP (2000) 78
lvlalawi Government (2001) 25
oHCHR (2000) 2l
Jones (1998) I
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Only when people feel they have a stake and a voice, will they throw themselves whole-heartedly

into development.2r2 This is more so since poor people are dependant on public provisioning and

natural resources for improving their livelihoods and realizing their rights. States have thus an

obligation to put in place decision-making processes that are transparent and open to dialogue

with the poor, by providing information and hearing people's views on development.''' There

have to be institutions therefore, to ensure this, and to thereby assist poor people achieve

development and realize their rights.

Participation is therefore crucial within a human rights framework as it will enable poor people to

claim their rights and if followed will yet be another decisive avenue to assisting poor people in

Malawi access and realize their rights.

4.2. Indivisibility of human rights as a stratery

One of the basic attributes of human rights is that all human rights are indivisible and have equal

force and footing in their conceptualisation and enforcement. Human rights are indivisible

because the violation of one right often affects the respect of other .ight".''o However in practice,

civil and political rights are better developed than socio-economic rights.2r5 This ultimately

affects socio-economic rights, raising concerns over the tendency to selectively choose civil

rights and neglect rights which relate more immediately to people's needs for food, shelter, health

care and poverty eradication.2r6

On the positive side, however, it is possible to advance the rights of the poor to survival and

subsistence by employing civil and political rights. Studies have shown some causal link between

such rights as participation and expression and freedom from discrimination, and poverty.2rT

Human rights are of intrinsic value and are essential means of allowing poor people to obtain the

food they need to survive, to keep the land they need for subsistence, to organize with others to

promote their own economic betterment and to resist their marginalization.''t In Malawi where

civil and political rights exist,'t' th" poor qm easily mobilize and speak out on their socio-

economic rights. Mobilization is the process of motivating people for a purpose, and within a

2t2

2t3

2t4

UNDP (2000) iii
UNDP (2000) 78
DFID (2000) 15. Achrally many jurists have pointed out that human rights are equal and interdependent. This
position was stated in the UDHR and reaffrmed in the Vienna Declaration paragraph I (5).
knbert (1995) 55 ICJ Rniew 85 87
Human Rights Watch (HRW) (1997)3
UNDP (2000) 74; Scheinin in Eide, et.al (eds) (t995) 44
rrRw (1997) 3
See chapter iv of the constitution which contains the Bill of Rights
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human rights based approach, will involve working with an affected population to assist in the

amplification of needs and concerns.22o

Through this, strategies can be directed to help'the poor people to raise awareness of their own

power to act, encouraging them to organize and act collectively when necessary."'The absence

of civil and political rights can contribute to famine and their guarantee, the reverse. This is

because no famines are caused by drought or crop fuilure alone. If shortages exist, assistance to

affected arq$ can be mobilized to assist the poor. This can be through loud popular demands of

the poor made through political processes, the media or organizations that represent therq thereby

compelling government to act responsibly.n' T'!re diverse freedoms in a democracy can thus be

used to push for accountability to assist the poor enjoy their rights. The poor can, for instance,

utilize freedom of expression to make their fears known and giving credible information to be

acted upon conceming their realities.2B

Rural people can also readily protest publicly about their conditions.2z This can assist to make

rights practical for the poor as famine is politicised; it is a key concern for ordinary people; and

since basic political liberties exist, attracts tle concern of those in power.22s Freedom of

expression and political rights can therefore be used to realize socio-economic rights for the poor.

On the other hand, if people are unable to use their civil and political rights, their socio-economic

rights can likewise be suppressed. No organization of the poor can freely protest or express

themselves when they have famine. The roots of famine can thus be a result of lack of democratic

accountability, neglect by government, ruthless exploitation and suppression.226 The absence of
these rights can therefore block access to socio-economic rights of poor people.

Another example relates to access to land which forms the basis for subsistence, and poor people

should not be deprived of the same.'2' Subsistence of the poor is directly linked to land: farming,

grazng or shelter. When land is taken away therefore, the ability of the very poor to subsist is

jeopardized."t It is usually argued in Malawi that basic food, clothing and shelter needs are

government priorities but it is government policies in many cases, which serve to further

impoverish the poor.22n

IHRIP (1997) 50 I
IHRrP (1997) 36
IIRW (1997) 5
Constitution of Malawi sections 34 to 36
IIRW (1997) 7; UNDP (2000)74
HRW (1997) 7
IIRW (1997) 7
Article l(2) CESCR
HRW (1e97) 22
Oxfam (2000) 15
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The use of civil and political rights comes into play here as well. It is easier for government to

deprive the poor of their land where tlere are weak or no checks and balances and when rights are

restricted.Bo However, where these rights exist it is possible for the poor to make strategic use of

civil and political rights for purposes of enjoying and realizing socio-economic rights.2'' The

strategy here can include legal advocacy and education.

4.3. Human Rights Awareness

For poor people to realize their rights in practice they need knowledge of human rights. It is

apparent that one of the major obstacles that the poor face relate to the general lack of knowledge

and awareness of what their human rights entitlements are and how they can apply these in

relation to their problems. This is the single most important obstacle towards the exercise of

human tight .'' Ignorance of rights result in poor people showing remoteness and obliviousness

to the range of rights they have. Coupled with a lack of knowledge, they rarely use the range of

options available to enforce human .ights. These options would assist them to take steps towards

practical realization of their rights.

Io any processes of development, making people aware of their rights should thus be regarded as

important. Knowledge of rights would assist people to know what to do in case the rights are

infringed. In planning awareness drives, attention will have to be placed on prioritisation of

knowledge of rights immediately necessary to the poor.

To benefit poor people human rights education has to be in the context of the daily realities that

they face.23' This entails designing and implementing an economic and social rights education

program in a holistic and comprehensive manner. Human rights education here could benefit

from being integrated into development projects meant for the poor.* This is because lack of

access to information on various critical issues that may directly affect people, puts them at a

disadvantage, as they are unable to take up these issues.Bs

Critically therefore, available relevant information can motivate poor people to demand for their

rights by drawing attention to neglected areas of their rights so they can take action against the

state.236 Poor people are entitled to demand obligations that government has to fulfil by respecting

IIRW (1997) 22
UNDP (2000) 75
MHRRC (leee) 68
IHRP (19e7) 37
Oxfam (1996) l7
Oxfam (1996) 15

One may note that article I 3( I ) of CESCR states that education shall enable all persons to participate
effectively in a fiee society. This provision may have a bearing on awareness drives for the poor.
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and protect their rights." [n this way human rights education becomes not only a process of

informing people about their rights but of developing their capabilities to use a rights framework

to analyse issues and problems with the purpose of stimulating them into action.aE

A human rights based approach proposes that education should be aimed at empowering the poor

people to take up issues. Empowerment connotes having power, means or control in situations in

which people have choices and control in everyday aspects of their lives."'Knowledge that leads

to empowerment will take the human person as the centre of the development process. It will also

have as a goal, giving power and capabilities to beneficiaries of development.24 This is

important, as poor people will be enabled to enhance their human capacities and to take part in

overcoming failures that limit their efforts to make their human righs practical. This approach to

the dissemination of knowledge will thus assist to make people free from poverty, as they will be

able to access their rights. Since they are empowered, people will be able to use their knowledge

to move from simply being aware to demanding for their rights. This would result in eventual

sustainable change allowing the poor to advance their rights in the context of their own

development interests and in consonance with acceptable human rights standards.2ar Apart from

this, one can be sure that human rights education that empowers will go a long way to remove

those barriers in the way of poor people's enjoyment of their rights.

For human rights education to be effective, it has to be creative so that it can capture poor

people's imagination and appeal. This creativity should encompass all stages of empowerment for

the poor. While it is correct that knowledge of rights will in most cases enlighten people, it is also

more effective when the methods used are capable of achieving impact.

Currently in Malawi, methods of human rights education look unfamiliar to the poor and this

affects the level of their impact.2a2 It might therefore be worthwhile to investigate indigenous

concepts or notions, use song and dance for instance, as vehicles for imparting human rights

knowledge, to complement other approaches.'' Whatever strategy is adopted, poor people should

have ownership ofthe process.

Human rights terminology is empowering and has the potential to empower people at the

grassroots level to claim the right to education, health care and land.za

DFrD (2000) l0
IHRrP (1997) 49
Hewett in Allan Thomas(ed) (1992) 9l
oHCHR (2000)23
oHCHR (2000)27
MHRRC (t999)97
Tenga-tenga (1997) 4
Alston (1995) in HRCA 7
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4.4. The Role of Human Rights Organizations

It is possible for poor people to organize and mobilize themselves for purposes of realizing their

rights in practice. However, it would be more productive and realistic for them to work in

friendship with non-governmental organizations (NGOs). NGOs need to serve to strengthen the

process of participatory decision making as well dissemination and exchange their experiences at

a grassroots level.2a5

NGOs form a crucial part of civil society and can play the role of intermediary organizations for

arrangements that lie between the primary units of society and the state.2tr Placed in such a

position, NGOs can be vehicles through which poor peoples rights can be driven towards

practical reallzation.w NGOs can further take concerns of poor people to policy makers and

implementers to lobby for certain positions or against structural violations of their rights which

come through poverty.H Civil society can also put pressure on governing organizations to act in

accordance with agreed human rights principles and obligations, for the benefit of poor

people.zeln doing this, human rights NGOs can act as megaphones amplifying the whispering of

the people.

Advocacy activities of NGOs would be aimed at strengthening demand for human rights by the

poor and to develop method of equating economic challenges faced by poor people to the

relevance of human rights. However for this to be possible, there will be need for NGOs in

Malawi to shift their working strategies so that they can be centrally focused on addressing the

core needs of the poor. It would entail the adoption of a rights framework that analyses societal

issues and problems, and advance the rights of the poor. In playing the role this should be in the

context of awareness raising by NGOs in solidarity with the poor."o

As to ttre effectiveness of NGOs in assisting the poor, much will depend on a number of factors

including their level of interaction, consultation and parading of relevant issues in a constructive

fashion.sr An important issue will relate to the focus by the concerned organization on socio-

economic rights, subsistence and development, which will have the effect of drawing support

from the rural poor. Generally NGOs have problems fioding political space and increasingly in

Malawi, with funding sources.'5' These will have to be overcome if poor people are to use NGOs

as vehicles for realizing their rights. 
I

Article 23 (D) (l) ACPPDT
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4.5. Access to Mechanisms of Redress

In Malawi there are a number of mechanisrns by which rights of the poor may be enforced. It is

critical that if poor people are to realize their rights in practice, they should have access to

mechanisms of redress through which to enforce their rights or entitlements. By mechanisms of

redress, we refer to institutions, which will assist poor people to promote, protect and access their

rights.

A fundamental question related to enforcement is accessibility. Access is an important element as

it might determine poor peoples fate in the search for justice for the realization of their .ight"."'

In making the rights practical access to mechanisms of redress will have to be in terms of time,

costs, distance and user friendliness.*

In terms of the poor people, mechanisms of redress might be at two levels: primary and formal.

Primary systems refer to multiple institutions and rural mechanisms at local levels, through which

people carL chose to claim and advance their claims or settle their disputes.ss Examples of

primary systems include village customary courts, church tribunals and family forums. Research

has shown that people in rural areas where poor people live have a higher level of trust to these,

than formal systems.2s6 This would mean that when rights are violated, rural people feel more

comfortable to approach institutions at a primary level. Reasons for this trust include that they are

cheap, easy to access and user friendly procedures that the poor understand.sT

Formal institutions refer to those established by virnre of state authority and include police, courts

and constitutional bodies. The main problem poor people face when they want to advance their

rights is that of expense and cumbersome procedures.2s8

The above revelation might pose some challenges in the struggle of the poor to realize their

rights. This is because most of the responsibility to fulfil most of the rights of the poor is

primarily on the state. This means that claims to bring the state to account for its failures will

have to be done at the formal level. It therefore follows that it is in the formal systems that poor

people's claims can be entertained. It is therefore appropriate that within a rights based approach,

efforts should be taken to address problems of access that poor people have. Addressing these

problems would result in yet making poor people be nearerto practical enjoyment of their rights.

In this regard, partnership with N6Os would be of great use. Through these NGOs, the poor can

WLSA (1999) 20
CARER (1996)zz;Oxfam(2000) 16, 18

IOD (1999) 29-34
WLSA (1999) l0; Shaker (1999) 17
WLSA (1999) 29,35,104; Oxfam (1996)23
Straker (1999) l7; WLSA (1999)23-26; Oxfam (2000) 23-26
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take their claims forward and can also be assisted in getting the know how of the formal

processes of the mechanisms of redress.

4.6. Conclusion

Poor people are facing enormous challenges and hassles as they struggle to make their rights

practical. We have shown here various ways through which rights of poor people can be made

practical. If these strategies were implemented at local and national levels, poor people would be

assisted to fully make their rights practical. The primary requirement of human rights, then is not

their provisioning but implementation in the sense of day-today acceptance of the urgency of

people's essential needs as a basis for acquiring the goods and services through which they can be

satisfied.25e Making rights practical for poor people is the ultimate goal of a rights based approach

to development. If human rights are to be meaningful to the poor, it is vital to adopt a

participatory approach to development.2@ Human righs are very important resources as they

empower the poor to participate in the struggles and to demand protection of their basic interests.

Poor people in Malawi have suffered rights violations and conventional strategies in human rights

work have rgnored their needs. The strategies in this chapter, we believe, can assist meet the

rights and needs of poor people if followed. Then, the rights of poor people can be realized in

practice.

Goldewijk (1999) 7
Dias in }dahoney ef.a/. (eds.) (1993)707

259

260

4t

http://etd.uwc.ac.za/



Making the right of poor peoplz practical h Malani through a human righa bosed approoch to developmeat-shetard Maletgoo

Chapter 5: Conclusions and Recommendations

In this thesis we have been exammng how poor people in Malawi can realize their rights in

practice through a human rights based approach to development. This was by examining the basis

of human rights for the poor, findirg out what their priorities are and suggesting strategies to

assist them realizn their rights. From the foregoing we have come up with a number of

conclusions and recommendations aimed at making rights of poor people practical.

One of the most critical issues in the area of human rights in Malawi that we found is the difficult

in the practical realization of human rights by poor people. This is because much as human rights

are for all; poor people are still struggling daily to achieve their rights. We further saw that in

order for poor people to realize their righs, human rights should be looked at in a broader sense.

Thus the need to establish and use the nexus between human rights and development for a human

rights based approach to development.

We also saw that the main problem of poor people in Malawi is the lack of basic needs as a result

of poverty. Poverty in the thesis was looked at in the broad sense, as human poverty that limits

capabilities of individuals and impede them from realizing their human rights. Poverly is a human

rights violation as it degrades human digrrty and this needs to be explicitly acknowledged by the

state. In our conclusion, it is by taking initiatives to empower poor people with capabilities that

poverty can be managed. Capabilities to enable them to access their rights to water, housing,

income, Iand and other socio-economic rights. This calls for structural mechanisms that will

ensure that demands of poor people are satisfied. The focus should also be on practical steps to

enforce human rights through expanding the capacities of poor people to overcome impediments

affecting the realization of their rights. We have also concluded that development as a process

that can assist to empower people with the necessary capabilities in order for them to be able to

enjoy their rights. This is because development can bring with it seryices such as passable roads,

water - things that poor people need to improve their lives and economic condition. An important

aspect here is that such development has to be grounded in human rights.

The thesis further concludes that there are legal obligations on the part of government to

address needs of poor people by ensuring that they are free from want. These obligations

arise out of international commitnients Malawi made by ratifying treaties like ICCP&

ICESCR and the ACI{PR. Additionally, other international instruments like the UDI{R have the

force of customary international law and UNDRD can be morally binding. Further, the

Constitution of Malawi has a Bill of rights which has given a framework of human rights and

specifically provided for the right to development. If these obligations are not fulfilled, then the
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govemment is violating righs of the poor to be free from poverty.

Another important aspect that the thesis has tackled is on strategies that poor people can

adopt to realize their rights. Our conclusion is that in order for poor people to fully realise

their rights, participatory and human rights based approaches have to be used.

Participation of poor people as beneficiaries of development is crucial in ensuring that they

realize their rights in practice. Participation has to be at all levels of the development process

from the planning stage to implementation. Development needs to be people centred, as it will

ensure that poor people benefit in a process that respects their rights. This process should be

aimed at empowering poor people and bringing about sustainable human development.

Sustainable human development will in turn assist to eliminate poverty, promote human diguty

and human rights and, provide equitable opportunity to all. If human rights of poor people are to

be meaningfully enhanced therefore, operational strategies for development must be broadened so

that they can, overtime, have an impact on conditions that militate against the poor. This entails

agltating involvement of the poor in their needs assessment and prioritisation of resource

allocation.

In relation to the above, it is also proposed that there should be established a permanent multi-

disciplinary forum to facilitate the integration of human rights and development work to eradicate

poverty. This would serve to create space for poor people to sptxk out and be included in

planning and implementation of development progmrns. Such a forum can be established through

networking of civil society and other institutions that can facilitate participation of poor people in

development initiatives.

Further, human rights NGOs can play a role in ensuring that poor people are genuinely and

actively participating and, are benefiting from development. NGOs should work in partnership

with the poor to advocate eradication of poverty as a human right concem. This requires NGOs to

be open and accessible. NGOs should thus act as charurels for poor people's voices to be heard.

Human rights education is a crucial element that can enable poor people to realize their rights.

Education should be creative and original to achieve maximum impact. It should empower people

with necessary knowledge and capabilities to address their human rights issues. Further,

education should be participatory and people centred if it is to be sucdessful.

Other strategies to assist poor people will involve ensuring that they have access to mechanisms

to which they can resort to for redress. This requires a mechanism to be put in place to assist

people access their rights to fight poverty. There is need to improve poor people's access to

mechanism of redress such as the judiciary, Human Rights Commission and Ombudsman. These

mechanisms can assist to make rights within the reach of poor people. For this to work, the
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institutions need to give attention to socio-economic rights. Access can be improved by removing

procedural, financial, language, structural and other barriers. Opening access is crucial since the

above mechanisms have an important role to play in addressing rights of poor people.

In the light of all the above, government should also fully subscribe to the idea that the

advancement of human rights needs to be integrated into all its principal activities through a

human rights based approach to development. Steps to address rights of poor people should

therefore be holistically integrated into development programmes undertaken by govenrment,

international development agencies and development organizations. There is need for

prioritisation of human rights in programming of activities meant to address socio-economic

needs of poor people. This will enable the poor to access socio+conomic rights and result in their

expanded opportunities in dealing with daily survival and to enjoy all their rights. It will also aid

development players to have more focused programmes; easier setting of goals to be achieved

and better strategic interventions aimed at enabling the poor to meet their needs and enjoy their

.ights. This will require a consistent and coordinated national framework with local benchmarks.

This can only be possible if a human rights based approach to development is adopted in Malawi.

International assistance can be sought in this regard for implementation of human rights programs

for poor people.

Lastly, there is need for further research to be undertaken within the Malawian context to see how

best these proposals can be infused into a national plan of action. Areas that would need close

attention would include fiodirg effective strategies for education, access and participation of the

local population into efforts to realize their rights. Individual human rights and development

organizations will also need to make assessment of their programs to ensure that they are human

rights based in their dealings with poor people.

Word count: 17r766
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Appendices

Appendix I

Malawi data profile and access to services by poor people
Sources: -Bwalo (1997)

-Human Development Report (1999)
-World Development Indicators database (July 2001)

Population, total 10.0 million 10.8 million ll.0 million
Population growth
(qpual o/o) 2.6 2.4 2.3

Population density
(pgopte per sq. lcn) 106.5 tt4.7 tt7.4

Life expectancy at
birth (years) 39.5 37.8

Fertility rate, total
(births per woman) 6.3

Mortality rate, infant
(per 1,000live
birttrs)

131.5

Mortality rate,
under-S (per 1,000
live births)

227.0

children under 5)

Malnutrition
prevalence (%of

Undenveight
Children under 5

30%
Urban population
(% of total) t9.7 23.6 24.9

Rural population
density (per sq. km
of arable land)

429.0

I

Illiteracy rate, adult
male (Yo of males 28.0 26.2 25.5

Illiteracy rate, adult
female (% of
fegplgg 1s+)

58.2 54.7 53.5

School enrolment,

School enrolment,
qegondary (%onet)
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School enrolment
primary, female (%
neo

School enrolment,
secondary, female

Surface area (sq.

lsn)
118.5 thousand I18.5 thousand I18.5 thousand

Egtgg_t. ".o_ 
(_rq, l"n) 26,010.0

Annual deforestation
(% ofchange)

2.4

Freshwater
resources per capita 1,724.2

CO2 emissions
(metric tons per
capita)

0.1

Improved water
source, urban (%of
urban population
with_qgcess)

95.0

Improved sanitation
facilities, urban (%
of urban population
with access)

96.0

Commercial energy
use (kg of oil
equivalent per
capita)

Electric power
consumption per
capita (kwh)
::r:r+l:t:1.:l.I::1.:i;:l!j:j:iii'.#i:ii-r-T-i_?_1i:i:'::!i:i:!:!:!i

sf*#ffilFffififfi
GM, Atlas method
current 1.9 billion1.8 billion: 2.1billion

GNI per capita,
Atlas method
(9grr9rt US$)

180.0 200.0 170.0

G_D-P _(current $) 2.4 billion 1.8 billion 1.7 billion

GDP growth (annual

n 7.3 4.0 1.7

Inflation, GDP

lgflplpt Qryuato/o)
58.9 42.2 24.2

Ma*ing the righa of poor peoplz proaical ia Mabwi through a human righa based apptoach a dcvelopmett-shanard Matpngqa

value
added (% of GDP)

36. 37.6 39
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added (% of GDP)

Industry, value
added (% of GDP)

t8.2 17.8 18.7

Services, etc., value
ad{g-d (%o of GDP)

45.0 44.6 4r.4

Exports ofgoods
and services (%of
GDP)

21.3 27.t 2s.3

Imports of goods

and services (% of
GDP)

39.529.9 42.5

t 1.6

19.2

14.8

16.6

17.7

Gross capital
formation (% of

Trade in goods as a
share of PPP GDP
(%)

Trade in goods as a
share of goods GDP
(%)

72.5 98.0

Net barter terms of
trade (1995=100) r05.8

Foreign direct
investnent, net
inflows in reporting
country (WDI,
current

44.0 millionr 60.0 million

current
Present value of debt

0.0 1.5 billion

Total debt service
(current US$) 88.7 million 68.8 million

Short-term debt
outstanding (current
us$)

100.0 million 67.4 million

Aid per capita
(ggnerrt US$) 49.2 4t.3

Mahiag rte righa olpoor pcople praaical in Malottti rtruugh o hman right bosed approach to dcvelopment-shenard MaTangoa
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Appendix II

Relevant International human rights treaties ratified by Malawi

Source: Office of the High Commissioner for Human Rights

International Covenant on Civil and Political Rights

Status: Accession

12t93

one

International Covenant on Economic, Social and Cultural Rights

Status: Accession

t2193

African Charter on Human and People's Rights

Source: University of Minnesota Human Rights Library

Date of signature Date of Ratification Date deposited

t3ll1/E I 17lrLl89 23102190
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