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CHAPTER 1: INTRODUCTION
1

BACKGROUND

The land issues in South Africa are rooted in the land dispossession that took
place from as early as the colonial era and were further ingrained by apartheid.
The result of this dispossession was a skewed land distribution and rural
poverty for millions of South Africans.1 The primary purpose and objective of
land redistribution in South Africa are to redress the effects of this
dispossession.2

Although debateable, commentators such as Lahiff have

expressed the view that: ‘Redistribution is potentially the most important and
far-reaching component of land reform in South Africa’.3
As a symbol of redress, land redistribution is an important political and
government driven goal for an integrated South Africa. The importance of land
redistribution in South Africa is evidenced by the fact that it has been
entrenched in the Constitution of South Africa, 1996 (Constitution).

The

Constitution provides: ‘The state must take reasonable legislative and other
measures, within its available resources, to foster conditions which enable
citizens to gain access to land on an equitable basis.’4 The Constitution also
empowers the South African Government (SAG) to expropriate land, provided
that the amount of compensation is ‘just and equitable.5 6
The importance of land redistribution in South Africa is closely tied to the
importance of agriculture given its role in the economy which is, broadly
speaking, a provider of employment, poverty alleviation and food security.
Internationally, the importance of land redistribution has generally been
recognised and accepted to arise out of the need for fairness, equality, growth
and poverty alleviation, efficiency and to help land markets.7 The World Bank

1

Jacobs P, Lahiff E & Hall R ‘Land redistribution’ (2003) 1 PLAAS (Programme for Land and Agrarian Studies)
Evaluating land and agrarian reform in South Africa Occasional Paper Series 1.
2
Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds) Agricultural Land Redistribution: Towards a
Greater Consensus (2009) Washington D.C.: The International Bank for Reconstruction and Development / The
World Bank 195.
3
Lahiff E ‘Land reform in South Africa: A status report’ (2008) 38 PLAAS (Programme for Land and Agrarian
Studies) Research Report 21.
4
s25(5) Constitution of the Republic of South Africa, 1996.
5
s25(2) Constitution of the Republic of South Africa, 1996.
6
Constitution of the Republic South Africa, 1996.
7
Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds) Agricultural Land Redistribution: Towards a
Greater Consensus (2009) 8 -10.
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has acknowledged that although there has been not been substantial progress
in the land redistribution arena, there is a growing consensus on ‘the need and
justification
widespread’.

for

redistribution

where

inequality

and

landlessness

are

8

In 1994 the SAG, on the advice of the World Bank, made a policy decision to
adopt its version of market-led agrarian reform (MLAR), namely the ‘Willing
Buyer, Willing Seller’ (WBWS) model, and also declared, for itself, a land
redistribution target of 30 percent by 2014. Although the SAG received donor
funding from other governments and multilateral donors, the World Bank did,
however, not tie its advice to making funds available9 and its influence was
rooted in terms of policy formulation.10
The White Paper on South African Land Policy of 1997, being the first
articulated policy on land redistribution in South Africa, expressed clearly after
an assessment11 conducted for the SAG, in respect of the budgetary
implications of land reform, that in order to meet the land reform demands both
its capital budget and staff capacity would have to be increased.12

South

Africa’s Land Redistribution Programme (SALRP) has, based on various
policies, been funded by means of government grants since implementation,
with a recent trend to credit and private sector funding.13
The business models, based on the WBWS model, for these government grantfunded transactions centred on communal property associations, initially,
evolving towards shared ownership or share-equity schemes, joint ventures or
public private partnership type structured business models.14

15

Regardless,

8

Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds) Agricultural Land Redistribution: Towards a
Greater Consensus (2009) 4.
9
Hall R ‘Two cycles of land policy in South Africa: Tracing the contours’ in Anseeuw W & Alden C (eds) The
Struggle Over Land in Africa Conflicts, Politics & Change (2010) 178.
10
Karumbidza BJ ‘‘Redistributionist’ versus ‘Productionist’ land reform: Contested priorities in donor funded land
reform
in
South
Africa
with
comparisons
to
Zimbabwe’
(2002)
5
available
at
(accessed
21
March
2011)
(hereinafter
http://www.networkideas.org/feathm/may2002/donor_13.pdf
‘‘Redistributionist’ versus ‘Productionist’ land reform’).
11
According to The White Paper on South African Land Policy of 1997, the assessment was commissioned by the
then DRDLR, and titled The Macroeconomic Room Within Which Land Reform Will Take Place in South Africa.
This assessment was conducted by the Land and Agriculture Policy Centre during February 1996.
12
The White Paper on South African Land Policy of 1997 para 3.26.
13
Kleinbooi K ‘The private sector and land reform’ in Hall R (ed) Another Countryside? Policy Options for Land
and Agrarian Reform in South Africa (2009) 193.
14
Hall R (ed) ‘Land reform for what? Land use, production, and livelihoods’ in Another Countryside? Policy
Options for Land and Agrarian Reform in South Africa (2009) 26 – 30.
15
Vermeulen S & Cotula L ‘Making the most of agricultural investment: A survey of business models that provide
opportunities for smallholders’ 61 available at http://www.iied.org/pubs/display.php?o=12566IIED (accessed 10
August 2010).
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however, of the manner in which these land redistribution projects have been
structured, since the early years of implementation land redistribution has been
plagued by various problems.16

17

Commentators and observer experts are

divided on what the main problem with land redistribution is and that there is no
agreement between commentators on the various reasons for this slow pace of
redistribution in South Africa.18 A strong argument is that the MLAR, WBWS
model is inappropriate.19
It has been argued that ‘fiscal restraint’ and budgetary problems have been
identified as some of the reasons why the redistribution of land has been
limited, ten years after introducing land distribution.20

21 22 23

By the start of

2004, land redistribution projects valued at R500 million were put ‘on hold’
because of a lack of funds. This has been interpreted to mean that the SAG’s
budget has become a ‘key constraint’ to the successful implementation of the
SALRP.24

It has been said that even if the SAG implemented non-market

methods of land acquisition, or expropriation at below market value along with
private sector commitments and resources, additional government aid would
still be required in order for the SAG to afford and fund the SALRP.25
As a result of its budgetary and other constraints, the SAG’s 1994 land
redistribution target of transferring 30 percent of South Africa’s agricultural land
to black farmers intends to be extended from 2014 to 2025.26 Although some
commentators have been optimistic about the SALRP’s budget available for

16

Hall R ‘Two cycles of land policy in South Africa: Tracing the contours’ in Anseeuw W & Alden C (eds) The
Struggle Over Land in Africa Conflicts, Politics & Change (2010) 181.
Hall R & Lahiff E ‘Budgeting for land reform’ (2004) 13 Policy brief debating land reform and rural development.
18
Ntsebeza L ‘Land redistribution in South Africa: the property clause revisited’ in Ntsebeza L & Hall R (eds) The
Land Question in South Africa. The Challenge of Transformation and Redistribution (2007) 107.
19
Kariuki S ‘Creating the black commercial farmers in South Africa’ (2004) 56 African Studies Centre Leiden, The
Netherlands Working Paper 63 – 65.
20
Hall R ‘Two cycles of land policy in South Africa: Tracing the contours’ in Anseeuw W & Alden C (eds) The
Struggle Over Land in Africa Conflicts, Politics & Change (2010) 181.
21
Hall R & Lahiff E ‘Budgeting for land reform’ (2004) 13 1.
22
Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 219 220.
23
Department of Rural Development & Land Reform strategic plan 2010 – 2013’ 16 available at
http://www.info.gov.za/view/DownloadFileAction?id=123854 (accessed 30 August 2010).
24
Hall R ‘Transforming rural South Africa? Taking stock of land reform’ in Ntsebeza L & Hall R (eds) The Land
Question in South Africa. The Challenge of Transformation and Redistribution (2007) 101.
25
Hall R ‘Transforming rural South Africa? Taking stock of land reform’ in Ntsebeza L & Hall R (eds) The Land
Question in South Africa. The Challenge of Transformation and Redistribution (2007) 102.
26
SAPA ‘Govt remains committed to land-reform objectives’ Mail & Guardian Online 10 November 2009 available
at http://www.mg.co.za/article/2009-11-10-govt-remains-committed-to-landreform-objectives (accessed 26 July
2010).
17
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land acquisition; in their view the ‘non-land costs are under-funded’.27 Budget
analysts have predicted that, given the current spending trends in terms of the
WBWS model, it would take about 125 years to complete the redistribution of
30 percent of South Africa’s agricultural land to black people.28
Examples of how this budgetary problem has manifested itself in the land
distribution process are, for example, illustrated by the fact that: i) the SAG has
encountered that the implementation costs of a land redistribution project
sometimes exceed the cost of acquiring the land;29 ii) departments do not
spend their allocated budgets and where they do spend their allocated budgets,
there is a disconnect between size of the budget and the cost of land reform;30
iii) in certain land redistribution projects up to 389 recipients have not received
grants;31 and iv) the SAG is not in a position to make post-settlement support
available to beneficiaries.32
Various media reports have also recorded a public admission by the SAG of
these budgetary constraints.33

One such report quoted the Minister of the

Department of Rural Development and Land Reform (DRDLR) as saying that
‘the government would not meet its target of turning over 30 percent of arable
land to the black majority by 2014 as the state simply does not have the
R72 million needed to achieve this’.34 Apart from the budgetary constraints
there have also been reports that there are fears that the agricultural sector
would see an outflow of foreign investment because of the challenges that
beset the SALRP.35 36

27

Van den Brink R (ed), Thomas G & Binswanger H et al Consensus, Confusion and Controversy. Selected Land
Reform Issues in Sub-Saharan Africa (World Bank Working Papers) (2006) 41.
Thwala W ‘Land and agrarian reform in South Africa’ in Rosset P, Patel R & Courville M (eds) Promised Land:
Competing Visions of Agrarian Reform (2006) 68.
29
Hall R ‘Two cycles of land policy in South Africa: Tracing the contours’ in Anseeuw W & Alden C (eds) The
Struggle Over Land in Africa Conflicts, Politics & Change (2010) 179.
30
The Centre for Development and Enterprise ‘Land reform in South Africa: Getting back on track’ (2008) 16 2223 CDE Research.
31
SAPA ‘Land-reform beneficiaries owed R3,4bn by govt’ Mail & Guardian 5 July 2010 available at
http://www.mg.co.za/article/2010-07-05-landreform-beneficiaries-owed-r34bn-by-govt (accessed 26 July 2010).
32
Lahiff E ‘'Willing Buyer, Willing Seller’: South Africa’s failed experiment in market-led agrarian reform’ (2007) 28
Third Quarterly Review 1590.
33
Zvomuya F ‘Southern Africa: Land reform underfinanced and failing’ IPS 14 August 2010 available at
http://ipsnews.net/news.asp?idnews=52490 (accessed: 21 September 2010).
34
SAPA ‘Land reform: Use it or lose it, says minister’ Mail & Guardian Online 2 March 2010 available at
http://mg.co.za/article/2010-03-02-land-reform-use-it-or-lose-says-minister (accessed 19 April 2011).
35
Thompson Reuters ‘S. Africa may lose more investors over land reforms’ International Business Times 21 July
2010 available at http://www.ibtimes.com/articles/37236/20100721/s-africa-may-lose-more-investors-over-landreforms.htm (accessed 26 July 2010).
36
Kumwenda O ‘SA 'may lose investors' over land reforms’ Mail & Guardian Online 22 July 2010 available at
http://www.mg.co.za/article/2010-07-22-sa-may-lose-investors-over-land-reforms (accessed 26 July 2010).
28
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Land redistribution funding constraints is not a new problem. Van den Brink,
Thomas, Binswanger, Bruce and Byamugisha note, based on international
evidence, that land reform is usually ‘under-funded’.37 In their experience, they
found that the lack of funding slows down land reform implementations; results
in political resistance by land owners and failed land reform projects postimplementation.38 Harris identified this problem in 1969 and noted that land
reform generally has been regarded as a ‘costly’ exercise, affecting
government’s funding burden.39 The current government grant-funded SALRP
has put a strain on the budget available for the SALRP and has been regarded
as an ‘enormous burden’ on the SAG.40

Although there is no consensus

amongst commentators as to the main constraint to the SALRP, the likes of the
Centre for Development and Enterprise (CDE) have identified budgetary
challenges and constraints as a key issue to the success of the SALRP.41 The
CDE has noted that the SAG has attempted to address budgetary constraints
by seeking additional funding, trying to keep land prices low and threatening to
expropriate land and impose taxes on agricultural land.42
It has been suggested that one of way of alleviating the SAG’s SALRP
budgetary burden is through ‘substantial investment’ - not only in acquiring land
but also infrastructure and ‘post transfer support’.43
Recent literature has taken the view that land redistribution transactions are
agricultural investment opportunities.44

Furthermore, recent agricultural

investment trends show that there has been an increase in agricultural
investment45 centred on foreign direct investment in land.46

Research into

these trends and the broader context of agricultural investment is required to
37

Van den Brink R (ed), Thomas G & Binswanger H et al Consensus, Confusion and Controversy. Selected Land
Reform Issues in Sub-Saharan Africa (World Bank Working Papers) (2006) 29.
38
Van den Brink R (ed), Thomas G & Binswanger H et al Consensus, Confusion and Controversy. Selected Land
Reform Issues in Sub-Saharan Africa (World Bank Working Papers) (2006) 40.
39
Harris ER Jr ‘Financing land reform: The role of bonds as compensation in modern land reform programs:
Characteristics of landowner payments converting landlords into producers’ (1969) 28 The American Journal of
Economics and Sociology 325 - 332.
40
Hall R 'A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 219.
41
The Centre for Development and Enterprise ‘Land reform in South Africa: Getting back on track’ (2008) 16 23.
42
The Centre for Development and Enterprise ‘Land reform in South Africa: Getting back on track’ (2008) 16 23.
43
Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 220.
44
Vermeulen S & Cotula L ‘Making the most of agricultural investment: A survey of business models that provide
opportunities for smallholders’ 4.
45
Kugelman M & Levenstein SL (eds) Land Grab? The Race for the World’s Farmland (2009).
46
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 1 available at
http://www.ruralfinance.org/servlet/BinaryDownloaderServlet/71360_Investment_fund_pape.pdf?filename=127082
6402324_investment_funds.pdf&refID=71360 (accessed 2 September 2010).
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see whether these trends hold any opportunities to alleviate the budget
constraints experienced by the SALRP.
2

PRIMARY PURPOSE AND OBJECTIVE OF RESEARCH

Given this funding constraint, there is a need for a study into suitable and
sustainable funding methods or mechanisms that can complement government
grant funding and could be a catalyst for changing the landscape of the SALRP.
The academic aim and purpose of the research are, amidst the debate over
whether the WBWS model is appropriate, to research, examine and evaluate
what potential alternative funding methods, means and/or mechanisms are
available to government grant-funded land redistribution to address the
budgetary constraints that have plagued the SALRP since 1994.
3

RESEARCH QUESTION

The question that emerges is thus whether and how the budgetary constraints
of hindering the progress of the SALRP can be overcome by the
implementation of alternative funding methods, mechanisms or approaches.
The research question to be answered is thus:
‘Whether there are potential alternative funding methods, mechanisms
or approaches available, as alternatives or complementary to
government grant funding, as a means of funding South Africa’s land
redistribution programme in the agricultural sector?’
4

SIGNIFICANCE OF THE RESEARCH

Develop policies, creating new legislation and creating new legal business
models for the SALRP will be in vain and not meet its goals if the SAG or the
private sector is not able to meet the funding obligations that the SALRP
requires.
The research contributes to academia to further research the manner in which
the funding opportunities can be unlocked either by the SAG alone or together
with the private sector in partnership with other financing institutions or
investors. If the SAG (together with the private sector or international partners)
is able to address the budgetary constraints experienced by the SALRP, it may
be the key needed to revive the SALRP, in an economically viable manner that
is able to meet the SALRP targets.
6

5

RESEARCH METHODOLOGY

The research is mostly literature-based with a focus on primary (for example,
government policy documents and legislation) and secondary (for example,
academic analyses) sources. The Internet served as a main source to access
useful documents that helped in the advancement of the research.
As part of the research, a literature-based comparative analysis is conducted
between South Africa, Zimbabwe and Brazil

The criteria for the choice is that

these countries have introduced land redistribution projects; have done so as a
result of similar historical inequalities and at the outset adopted a version of
MLAR approach to land redistribution.

The chapter includes both the

simultaneous and successive comparative methods. The first part, setting out
the reason for the comparison, is written using the simultaneous method of
comparison.

The second part is written using the successive method of

comparison.
The author, in her capacity as attorney in a private legal practice, has been
involved in the commercial legal advising and structuring of land redistribution
projects in the Western Cape and rendering ad hoc advice to the Department of
Rural Development – Winelands District. The author has also drawn from her
experience and certain parts of the research are also based on the author’s
own experience.
6

SCOPE OF THE RESEARCH AND CHAPTER OUTLINE

The scope and focus of this thesis is limited. Although there are many issues,
areas and themes to consider in respect of each chapter and different
concepts, it is not possible to deal with each and every aspect of a particular
issue, area, concept or theme and also not possible to discuss any of those
highlighted in great detail.
Firstly, in South Africa, land reform is based on three pillars, namely: land
tenure, land restitution and land redistribution. This research will only focus on
the land redistribution pillar.
Save for discussing the history of land redistribution in South Africa pre-1994 in
chapter two, the focus of this thesis is on the post-1994 era of the SALRP.

7

The author is aware that there is a debate as to whether the WBWS model or
state-led agrarian reform is appropriate in South Africa. However, the research
only focuses on this debate insofar as it pertains to the funding of the SALRP,
and not at a developmental or policy level.
Chapter one serves as a general introduction to contextualise the study,
articulate the main research problem, define the problem statement and
delineate the scope of the thesis. It also outlines the objective of the thesis; the
research methodology applied and provides an outline and overview of the
chapters.
Chapter two contextualises the significance of, need and reasons for land
redistribution in South Africa from a historical context. It also situates land
redistribution within South Africa’s agricultural sector and highlights the
dynamics between land redistribution and the agriculture sector.
Chapter three gives an overview of the legal basis for the SALRP, discusses
how the SALRP is funded and highlights the problems experienced within the
land redistribution arena, with particular emphasis on the budgetary problems
that constrain the SALRP. The various other problems are merely highlighted.
Chapter four is a comparative analysis of land redistribution in South Africa,
Zimbabwe and Brazil.

The chapter is not aimed at discussing the land

questions in Zimbabwe and Brazil, but focuses on the funding aspects of the
land redistribution programmes in Zimbabwe and Brazil in order to determine
whether the Zimbabwean and Brazilian land redistribution programmes hold
any potential alternative sources of funding for the SALRP.
Drawing on the previous chapters, chapter five identifies and analyses certain
potential alternative sources of funding land redistribution; in a condensed
manner. Drawing on the relationship between the agricultural sector and land
redistribution, the author argues that the SALRP should be regarded as an
investment opportunity. Following this line of argument, the chapter focuses on
foreign agricultural investment as a potential alternative source of funding the
SALRP. Key to this argument is the agricultural investment trends. Given that
South Africa is a developing country, this section focuses on the agricultural
investment trends in developing countries.

8

Notwithstanding the myriad of risks associated with investing in agriculture
generally, chapter six is limited to examining two problems that the SAG would
need to address if it were to consider foreign agricultural investment as a
potential alternative source of funding the SALRP. These problems are: South
Africa’s position on foreign ownership of land and the FDI regulatory
framework. The author argues that the use of business models are key to
unlocking potential alternative potential sources of funding for the SALRP in the
face of South Africa’s position on foreign ownership of land. The author also
argues that South Africa should leverage off initiatives such as ‘responsible
investment’ in order to ensure that the FDI regulatory can better serve South
Africa’s investment needs.
Chapter seven concludes with recommendations on what could be done in
order to explore potential alternative sources of funding for the SALRP in order
to alleviate the burden on the SAG’s budget.
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CHAPTER

2:

THE

HISTORY

OF

LAND

REDISTRIBUTION

AND

THE

AGRICULTURAL SECTOR IN SOUTH AFRICA

‘Our land reform programme helps redress the injustices of
apartheid. It fosters national reconciliation and stability,’ ‘It also
underpins economic growth and improves household welfare and
food security’ – Nelson Mandela.47
1

INTRODUCTION

This chapter will highlight the main issues that created the need for the SALRP
in South Africa’s agricultural sector.

The chapter also discusses the

significance of land redistribution in South Africa.
The author is of the view that the SALRP cannot be viewed in isolation from
agriculture and that one of the main answers to the thesis question lies in the
link between SALRP and the agriculture sector. For this reason the discussion
on the history and significance of the SALRP will be placed within the context of
the South African agriculture sector.
2
2.1

HISTORICAL OVERVIEW
Pre-apartheid and apartheid era

It is generally accepted that South Africa’s history of land dispossession can be
traced back as far as 1652, with the arrival of the Dutch settlers.48
Between 1910 and 1948 the process of dispossession and separate
development continued to be entrenched in the form of spatial segregation,
categorised by different types of forced removals.49 50 51
Although there were various other significant pieces of legislation passed
during this time that contributed to the dispossession and skewed landscape,52
47

Mseteka B ‘Mandela calls for land reform’ The Independent 14 June 1998 available at
http://www.independent.co.uk/news/mandela-calls-for-land-reform-1167159.html (accessed 1 April 2011).
48
‘Our
land…Our
life’
available
at
http://www.sahistory.org.za/pages/governence-projects/landdisposession/01_intro.htm (accessed 27 January 2011).
49

http://www.google.co.za/search?q=history+of+land+dispossession+in+south+africa&hl=en&sa=X&biw=1126&bih
=449&tbs=tl:1,tl_num:35,tll:1900,tlh:1949&prmd=ivns&ei=PxdBTeSDM4ruuAOtrYzBAw&ved=0CL8BEMkBKAY
(accessed 27 January 2011).
50
Kariuki S ‘Creating the black commercial farmers in South Africa’ (2004) 6.
51
Baldwin A ‘Mass removals and separate development’ (1975) 1 Journal of Southern African Studies 215 – 227.
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the year 1913 was a landmark year in the history of land dispossession in
South Africa and its agricultural sector.

This year was marked by the

promulgation of the Native Land Act 27 of 1913 (or Black Land Act). This Act
ultimately made available 7 percent of South Africa’s land area as ‘reserves’ for
black people.
As Lahiff points out, by the 20th century most of the ‘best’ agricultural land was
owned by the Dutch and British settlers.53 Rugege supports this and highlights
that black people were moved to ‘over-crowded, over-grazed and overcultivated land, resulting in the bulk of agricultural land being owned by white
people’.54 It has also been asserted that the dispossession was used as a
means to reduce competition within the agricultural sector and to create a pool
of cheap labour to support this industry and others.55 Ntsebeza contends that
the process of dispossession converted the indigenous people from ‘once
successful farmers to poorly paid wage labourers’.56

This observation is

interesting, as the SALRP appears to be reversing this by creating ‘emerging’
black commercial farmers. However, this approach to land redistribution has
been criticised for ‘retaining the structure of the commercial farming sector
rather than restructuring the agrarian regime’.57
During the 1930s and 1940s and at the height of the period of dispossession,
the (white) commercial farming sector was highly subsidized and enjoyed
extensive support from the then SAG. This support included subsidies (maize,
export and interest rate);58 subsidised credit and bail-out programmes; interest
rate subsidies59 and other means of direct state support such as tax breaks,
52

The most significant of these were the Native Trust and Land Act 68 of 1936 which extended the ‘reserves’
allocated; the Natives Laws Amendment Act 46 of 1937 which prohibited Africans from buying land in urban
areas; the Group Areas Act 41 of 1950; the Blacks Resettlement Act 19 of 1954 which empowered the then SAG
to remove black people from any area in Johannesburg and adjacent areas; the Prevention of Illegal Squatting
Act 52 of 1951; the Reservation of Separate Amenities Act 49 of 1953; the Promotion of the Bantu SelfGovernment Act 49 of 1959; the Bantu Homelands Citizens Act 26 of 1970; and the National States Constitution
Act 27 of 1971.
53
Lahiff E ‘Land reform and poverty in South Africa’ available at http://www.lalr.org.za/south-africa/new-workingpaper-by-edward-lahiff (accessed 27 January 2011).
54
Rugege
S
‘Land
reform
in
South
Africa:
An
overview’
2
available
at
http://ccs.ukzn.ac.za/files/LandreforminSouthAfrica.pdf (accessed 1 August 2010).
55
Thwala W ‘Land and agrarian reform in South Africa’ in Rosset P, Patel R & Courville M (eds) Promised Land:
Competing Visions of Agrarian Reform (2006) 59.
56
Ntsebeza L ‘Land redistribution in South Africa: the property clause revisited’ in Ntsebeza L & Hall R (eds) The
Land Question in South Africa. The Challenge of Transformation and Redistribution (2007) 108.
57
Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 213.
58
Maize subsidies were abolished by 1993 and export and interest rate subsidies were abolished in 1997. Hall R
(ed) ‘Dynamics in the commercial farming sector’ in Ntsebeza L & Hall R (eds) The Land Question in South Africa.
The Challenge of Transformation and Redistribution (2007) 122.
59
Hall R (ed) Another Countryside? Policy options for land and agrarian reform in South Africa (2009) 122 – 220.
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state-run cooperatives and tariff.60

However, by the 1970s and 1980s this

support declined and this contributed to the economic contribution of agriculture
declining to 4.6 percent of South Africa’s gross domestic product (GDP) in
1990.61
2.2

Post-apartheid era

The transition to democracy was marked by negotiation and not violence.62 In
1990 Nelson Mandela (later to become the first post-apartheid president) was
released from prison and the transition to a negotiated democracy began in
earnest. Central to this negotiated democracy was the status of, inter alia,
agricultural land and the associated property rights.63
From 1990, the World Bank was quite involved in advising the African National
Congress and prospective South African policymakers concerned with, inter
alia, land and agricultural issues.64 On their advice,65 the SAG: adopted and
introduced the WBWS model for the SALRP; adopted the 3 percent land
redistribution target66 and ‘dismantled’ subsidies by the 1990s.67 68
This advice has been criticised and one such criticism was the fact that the
World Bank did not clarify what the SALRP would cost and who would foot the
bill for the SALRP.69 The 30 percent target, which was hoped to be achieved
within five years but which has been extended on numerous occasions, has
been criticised as being ‘arbitrary’.70

60

Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 220.
Hall R (ed) ‘Dynamics in the commercial farming sector’ in Ntsebeza L & Hall R (eds) The Land Question in
South Africa. The Challenge of Transformation and Redistribution (2007) 122.
62
Lahiff E ‘Land redistribution in South Africa’ in Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds)
Agricultural Land Redistribution: Towards a Greater Consensus (2009) 170.
63
Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 214.
64
Williams G ‘Setting the agenda: A critique of the World Bank's Rural Restructuring Programme for South Africa’
(1996) 22 Journal of Southern African Studies 139.
65
The advice of the World Bank was contained in its Options for Land Reform and Rural Restructuring in South
Africa of 1993 report. Williams G ‘Setting the agenda: A critique of the World Bank's Rural Restructuring
Programme for South Africa’ (1996) 22 Journal of Southern African Studies 139.
66
Ntsebeza L & Hall R (eds) The Land Question in South Africa: The Challenge of Transformation and
Redistribution (2007) 8. This 30 per cent target was adopted in the ANC’s manifesto and RDP in 1994.
67
Williams G ‘Setting the agenda: A critique of the World Bank's Rural Restructuring Programme for South Africa’
(1996) 22 Journal of Southern African Studies 152.
68
Hall R (ed) ‘Dynamics in the commercial farming sector’ in Ntsebeza L & Hall R (eds) The Land Question in
South Africa. The Challenge of Transformation and Redistribution (2007) 122.
69
Williams G ‘Setting the agenda: A critique of the World Bank's Rural Restructuring Programme for South Africa’
(1996) 22 Journal of Southern African Studies160 – 162.
70
Hall R (ed) Countryside? Policy Options for Land and Agrarian Reform in South Africa (2009) 2.
61
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Even though the removal of subsidies was meant to “level the playing”, as
predicted by Williams, it did not,71 and this lack of support still haunts the
agricultural sector and has been labelled as one of the reasons for the slow
pace of the SALRP.72
By the end of apartheid, the general consensus was that about 82 million
hectares of South Africa's commercial farmland, constituting 86 percent of all
farmland in South Africa at that time, were in the hands of the white minority
which constituted 10.9 percent of the population.73
Since 1990 several processes were undertaken to reverse the effects of
discriminatory legislation and to improve participation of black people in the
agricultural sector.74 The Reconstruction and Development Programme (RDP)
recognised a healthy agricultural sector as critical to the success of the land
reform programme as a whole.75 In 1994 land reform was entrenched in the
Constitution.76
In 1997 the White Paper on South Africa Land Policy of 1997 was introduced.
This was the first policy that ‘articulated’ and communicated South Africa’s
MLAR land redistribution programme.77

78

It is said that this ‘market-based

approach to land redistribution has been rationalised to maintain efficiency in
the agricultural sector, maintain or even improve the current production level of
the country and ensure food self-sufficiency and investor confidence’.79
During the first decade of democracy approximately 2.9 percent of agricultural
land was redistributed and the budget for land reform was at or below 0.5
percent of the SAG’s national budget.80 81
71

Williams G ‘Setting the agenda: A critique of the World Bank's Rural Restructuring Programme for South Africa’
(1996) 22 Journal of Southern African Studies 154.
72
See chapter 3 for a discussion of the problems experienced by the SALRP.
73
Lahiff E ‘Land redistribution in South Africa’ in Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds)
Agricultural Land Redistribution: Towards a Greater Consensus (2009) 170.
74
The
strategic
plan
for
South
African
agriculture
para
3
available
at
http://www.nda.agric.za/docs/sectorplan/sectorplanE.htm (accessed 17 April 2011).
75
The Reconstruction and Development Programme (GN 1954 in GG 16085 of 23 November 1994) para 4.5.2.1.
76
s25 Constitution of the Republic South Africa, 1996.
77
Hall R ‘Two cycles of land policy in South Africa: Tracing the contours’ in Anseeuw W & Alden C (eds) The
Struggle Over Land in Africa Conflicts, Politics & Change (2010) 176.
78
This was a departure from the RDP and the ANC’s Ready to Govern document, which promoted expropriation.
Lahiff E ‘From ‘Willing Seller, Willing Buyer’ to a people-driven land reform’ 2005 17 PLAAS Policy Brief Debating
land reform, natural resources and poverty 1.
79
Thwala W ‘Land and Agrarian Reform in South Africa’ in Rosset P, Patel R & Courville M (eds) Promised Land:
Competing Visions of Agrarian Reform (2006) 67.
80
Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 219.
81
In Ntsebeza L & Hall R (eds) The Land Question in South Africa: The Challenge of Transformation and
Redistribution (2007) 15 it was recorded that in 2005 ‘just over 3 per cent of agricultural land had been
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In 2005 a National Land Summit was held in an effort to ‘fast track land
reform’.82 At this Summit, the 30 percent target for the SALRP was shifted to
2014 and the SAG resolved the following for purposes of the SALRP: the SAG
should be the driving force behind the SALRP; the WBWS model should be
done away with; the SAG should have a right of first refusal in respect of all
land sales and land expropriation should be used to accelerate land
acquisition.83
Since 2005 and as it stands currently, the WBWS has not been rejected and
expropriation has not been implemented. The SAG also does not have a right
of first refusal in respect of all land sales. In the author’s experience, the SAG
has ‘implemented’ the right of first refusal in respect of land transferred
pursuant to land redistribution projects on an ad hoc basis by recording these
provisions in commercial agreements.
3

DYNAMICS BETWEEN LAND REDISTRIBUTION AND THE SOUTH
AFRICAN AGRICULTURAL SECTOR

3.1

Significance of the agricultural sector in South Africa

One of the main reasons for the significance of the agricultural sector in South
Africa is its role in the economy. Although it contributes only approximately
3.03 percent of the South African GDP,84 it has strong linkages into the
economy, such that it has been estimated that the ‘agro-industrial sector’
comprises about 12 percent of GDP.85 86
Some commentators hold the view that agriculture is significant because of its
‘immense strategic importance’, based on the fact that substantial numbers of
South Africans depend on agriculture for their survival.87 Linked to this is the

transferred’ to beneficiaries. At page 9, of the same text it was recorded that after a decade of democracy 3.1 per
cent of agricultural land had been transferred.
82
Ntsebeza L & Hall R (eds) The Land Question in South Africa: The Challenge of Transformation and
Redistribution (2007) 15.
83
Ntsebeza L & Hall R (eds) The Land Question in South Africa: The Challenge of Transformation and
Redistribution (2007) 15.
84
World Development Indicators 2009 available at http://www.google.com/publicdata?ds=wbwdi&met=nv_agr_totl_zs&idim=country:ZAF&dl=en&hl=en&q=south+african+agriculture+gdp (accessed 21 April
2011).
85
http://www.southafrica.co.za/about-south-africa/environment/agriculture-forestry-and-land/ (accessed 21 April
2011).
86
Hall R (ed) ‘Dynamics in the commercial farming sector’ in Ntsebeza L & Hall R (eds) The Land Question in
South Africa. The Challenge of Transformation and Redistribution (2007) 121.
87
Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 221.
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fact that agriculture also supplements the income of migrant and non-migrant
workers.88
The agricultural sector is also important because of its contribution to
employment in South Africa. The agricultural sector accounts for 8 percent of
South Africa’s total employment.89 This is crucial for South Africa because, by
creating employment, the agricultural sector also contributes to poverty
alleviation.
Aside from the creation of employment and poverty alleviation, the agricultural
sector is also geared towards addressing food security concerns.90
Agricultural policy reform continues to address past injustices, which include:
land redistribution; agricultural support programmes (for disadvantaged farming
communities); and broad based black economic empowerment.91

Thus the

agricultural sector and its policies are important for land reform as a whole.
3.2

Significance of land redistribution in South Africa

In terms of the Reconstruction and Development Programme (RDP), land
redistribution should be a ‘demand driven programme’ that:
must aim to supply residential and productive land to the poorest
section of the rural population and aspirant farmers. As part of a
comprehensive rural development programme, it must raise
incomes and productivity, and must encourage the use of land
for agricultural and other productive or residential purposes.92
The primary purpose and objective of the SALRP is to redress the effects of
dispossession93 and the racially skewed land ownership imbalance.94 95
The objectives and significance of the SALRP can be drawn from the manner in
which it is defined.

88

Lahiff E & Cousins B ‘Smallholder agriculture and land reform in South Africa’ (2005) 36 IDS Bulletin 128.
http://www.southafrica.co.za/about-south-africa/environment/agriculture-forestry-and-land/ (accessed 21 April
2011).
90
http://www.southafrica.co.za/about-south-africa/environment/agriculture-forestry-and-land/ (accessed 21 April
2011).
91
‘Agricultural policy reform in South Africa’ (2006) Organisation for Economic Co-Operation and Development
Policy Brief 1.
92
The Reconstruction and Development Programme (GN 1954 in GG 16085 of 23 November 1994) para 2.4.3.
93
Lahiff E ‘Land redistribution in South Africa’ in Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds)
Agricultural Land Redistribution: Towards a Greater Consensus (2009) 195.
94
The White Paper on South African Land Policy of 1997 para 2.5.
95
Hall R 'A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 214.
89
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The White Paper on South African Land Policy of 1997 has defined land
redistribution as providing the ‘poor, labour tenants, farm workers, women and
emergent farmers’ with ‘access to land for residential and productive uses, in
order to improve their income and quality of life’.96
Land redistribution has been defined as bringing about ‘just and equitable
transformation of land rights’;97 integral in re-structuring the South African
agrarian order and shaping the political economy of the country as a whole;98 a
‘political project with an economic rationale’ that aims to provide benefits (of a
direct and indirect nature) to the rural economy.99

It aims to achieve this

through enabling previously disadvantaged individuals and communities to
acquire commercial farm land.100
Land reform in general also aims to contribute to economic development. It
does this through creating opportunities for productive land use and increasing
employment opportunities through encouraging investment.101 The SAG’s New
Growth Path (NGP) envisages that the ‘restructuring of land reform’ will
contribute to South Africa reaching its employment targets.102

Upgrading

employment in commercial farms is one of the restructuring actions envisaged
in the NGP.103
The significance of the SALRP also lies in poverty alleviation and addressing
food security concerns.104

105

This is evidenced by a study conducted by the

HSRC regarding people’s expectations of the SALRP; and an important finding
was that of those people who wanted to own land, being able to grow food for
own consumption, that is food security, is the main reason for wanting to own
land.106

96

The White Paper on South African Land Policy of 1997 para 4.3.
Thwala W ‘Land and agrarian reform in South Africa’ in Rosset P, Patel R & Courville M (eds) Promised Land:
Competing Visions of Agrarian Reform (2006) 72.
98
Greenberg S ‘Land reform and transition in South Africa’ (2003) 52 Transformation: Critical Perspectives on
Southern Africa 42.
99
Hall R (ed) ‘Land reform for what? Land use, production, and livelihoods’ in Another Countryside? Policy
Options for Land and Agrarian Reform in South Africa (2009) 23.
100
Hall R (ed) Another Countryside? Policy options for land and agrarian reform in South Africa (2009) 5.
101
The White Paper on South African Land Policy of 1997 para 2.1.
102
Minister of Economic Development ‘The New Growth Path: The Framework’ 12 available at
http://www.info.gov.za/view/DownloadFileAction?id=135748 (accessed 1 April 2011).
103
Minister of Economic Development ‘The New Growth Path: The Framework’ 34.
104
The White Paper on South African Land Policy of 1997 para 4.3.
105
Binswanger-Mkhize HP, Bourguignon C & Van den Brink R (eds) Agricultural Land Redistribution: Towards a
Greater Consensus (2009) 7 – 14.
106
Aliber M, Reitzes M & Roefs M ‘Assessing the alignment of South Africa’s land reform policy to people’s
aspirations and expectations: A policy - oriented report based on a survey in three provinces’ (2006) 19 - 20.
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The significance of the SALRP is also rooted in the dualistic agricultural sector,
comprising of large-scale commercial farming on the one hand and small-scale,
generally subsistence-oriented, farming on the other created as a result of the
dispossession discussed above.107

The aim of the SALRP is, inter alia, to

‘settle small and emerging farmers on viable farming operations in the
commercial farming areas’.108 It has been suggested that the SALRP is also
aimed at easing the ‘congestion in the communal areas’ and to ‘diversify the
ownership of commercial agriculture’.109
Hall presents the counter-argument to the significance of the SALRP voiced by
some intellectuals, politicians and business people to the effect that people do
not need land, but rather that they need jobs and houses in an industrial
economy and, accordingly, it serves no purpose to pursue land reform.110
Although this is not entirely baseless, it has been argued that even though
employment in towns would be appealing, in the face of South Africa’s high
unemployment rate, a job in rural South Africa or on farms would be better than
unemployment.111

The author agrees with this reasoning and submits that

there is sufficient justification for the SALRP, provided that it also creates
employment and provides housing, which, as seen above, it does do.
Thus, the SALRP is as much a land rights issue as it is a food security, poverty
alleviation, environmental, agricultural development and agricultural sector
issue.
3.3

Dynamics

The SALRP has developed in isolation from other interventions in rural and
agricultural economies. However, it has been suggested that restructuring the
agricultural economy will also unleash the potential of land reform to contribute
to economic development.112
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Hall R ‘A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 213.
‘Agricultural policy reform in South Africa’ (2006) Organisation for Economic Co-Operation and Development
Policy Brief 4.
109
Hall R ‘Transforming rural South Africa? Taking stock of land reform’ in Ntsebeza L & Hall R (eds) The Land
Question in South Africa. The Challenge of Transformation and Redistribution (2007) 89.
110
Hall R 'A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 222.
111
Van den Brink R (ed), Thomas G & Binswanger H et al Consensus, Confusion and Controversy. Selected
Land Reform Issues in Sub-Saharan Africa (World Bank Working Papers) (2006) 28.
112
Hall R ‘Transforming rural South Africa? Taking stock of land reform’ in Ntsebeza L & Hall R (eds) The Land
Question in South Africa. The Challenge of Transformation and Redistribution (2007) 103.
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The historic overview of land redistribution above is indicative of the fact that,
apart from substantial macroeconomic and social reforms,113 land redistribution
has also contributed to shaping the South African agricultural sector. It could
be said that the SALRP is an extension of the agricultural sector.114
The historical overview and the discussion of the significance of both the
agricultural sector and land redistribution revealed that the objectives of each
are aligned and that the two are intertwined and cannot be viewed in isolation
from each other. Progress in the one should mean progress for the other, and
vice versa.
The Department of Agriculture has also recognised that ‘the process of
economic empowerment in South African agriculture starts with improved
access to land …’.115
Lahiff and Cousins argue that land redistribution, enhanced state support to
existing black smallholders and reform of agricultural markets and land reform,
as a whole, have ‘the potential to underpin a revitalised system of smallholder
production, in tandem with a transformation of the agricultural sector in ways
that would promote economic development and reduce poverty in the rural
areas’.116 This again illustrates that progress of the agricultural sector as a
whole could hold value for land redistribution.
The relationship between agriculture and land reform has also been recognised
at the level of the African Union and recorded in the Maputo Declaration on
Agriculture and Food Security in Africa (Maputo Declaration).117 118 Pursuant to
the resolutions of revitalising the agricultural sector and targeting small scale
and traditional farmers in rural areas and the creation of enabling conditions for
private sector participation119 and accelerating the establishment of the African
Investment Bank and investment in agricultural production, the Maputo
Declaration could hold potential alternative sources of funding for the SALRP,
113

‘Agricultural policy reform in South Africa’ (2006) 2.
South African Institute of International Affairs ‘Fair land reform without violence’ (2004) 2 The Electronic
Journal of Governance and Innovation eAfrica 1.
115
The strategic plan for South African agriculture para 5.1.
116
Lahiff E & Cousins B ‘Smallholder agriculture and land reform in South Africa’ (2005) 36 IDS Bulletin 127.
117
Phillips L ‘Zuma – ‘Agricultural investment in Africa a necessity’ Farmers Weekly 9 July 2007 available at
http://www.farmersweekly.co.za/index.php?p[IGcms_nodes][IGcms_nodesUID]=c71f2b8d66d1297930aeceb59f3
e8749 (accessed 24 April 2011).
118
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depending on how the SAG implements its commitment to the Maputo
Declaration.120
4

CONCLUSION

This chapter gave a summary of the historical events that led to unequal land
distribution the land policy in South Africa, focussing on the dynamics within the
agricultural sector.
In analysing the history of land redistribution as well as the significance of both
the agricultural sector and land redistribution, it was shown that the two are
intertwined.
This relationship between agriculture and land redistribution is important
because it means that in searching for potential alternative sources of funding
the SALRP, the net can be cast wider into the agricultural sector as a whole.
Key to the funding of the land redistribution is the regulatory framework. This is
also an important consideration for investors investing in developing countries.
For these reasons, the next chapter will review the legal basis for land
redistribution in South Africa. In addition, the next chapter will also analyse
how the SALRP is funded and what problems the SALRP has experienced.
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CHAPTER 3: LEGAL BASIS FOR THE SALRP, HOW IT IS FUNDED AND
PROBLEMS EXPERIENCED WITH THE SALRP
1

INTRODUCTION

The legislative framework that supports land reform is regarded by some
commentators as the most ‘progressive in the world’.121
This chapter examines the legal basis of the SALRP and the legislative
framework that supports the SALRP, how the SALRP is funded as well as the
problems the SALRP has faced, concentrating on the budgetary problems.
2

LEGAL BASIS FOR THE SALRP

Subject to the three tiers of land reform, in theory the SALRP is characterised
by three sub-programmes, namely: agricultural development, settlement and
non-agricultural enterprises. This is explained in the Land Redistribution for
Agricultural Development (LRAD) policy as making land available for
agricultural purposes, providing land to people for settlement purposes and for
non-agricultural purposes such as ecotourism.122
The RDP records that all legal provisions ‘which may impede the planning and
affordability of a land reform programme must be reviewed and if necessary
revised’.123 Accordingly, in the same way that legislation played an important
role in creating the dispossession that ultimately created the need in a
democratic South Africa for a land redistribution programme, legislation is
equally, if not more, important in creating the legal framework that would
support the SALRP and within which the SALRP would operate.
2.1

The White Paper on South African Land Policy of 1991

The first building block of the SALRP came in the form of the White Paper on
South African Land Policy of 1991.
In terms of this White Paper on South African Land Policy of 1991, the SAG
promulgated the Abolition of Racially Based Land Measures Act 108 of 1991,

121
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which repealed the land and related acts in existence in order to abolish the
restrictions these pieces of legislation represented.
De Klerk observed that the White Paper on South African Land Policy of 1991
recorded the consensus reached between the then National Party and the
ANC.

He also pointed out that one of the areas that consensus was not

reached on was the need for the SALRP and compensation for present or past
owners of land.124
2.2

RDP

In 1994 the ANC introduced the RDP, which marked land reform as a primary
initiative.125 The legislative framework for land reform is based on the RDP.
In respect of funding the SALRP, the RDP provided that it is the SAG’s
obligation to provide ‘substantial funding’ for land redistribution. In addition,
beneficiaries should pay according to their means and a land tax should be
imposed.126 The RDP also envisaged expropriation as a means for the SAG to
acquire land for redistribution.127
2.3

The White Paper on South African Land Policy of 1997

The White Paper on South African Land Policy of 1997 is the overall policy
framework for land reform in South Africa.128
2.4

Constitution of the Republic of South Africa, 1996 (Constitution)

Land reform was entrenched in the Constitution of the Republic of South Africa,
1996 and is captured in section 25 of the Constitution.129
Land redistribution is specifically entrenched in section 25(5) of the
Constitution.130

This section has been interpreted as: imposing a ‘positive

obligation’ on the SAG to ‘enhance accessibility to land’131 and creating a socio-
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economic right for those in need of land to call on the SAG to act and make
land accessible.132 133
The Constitution also empowers the SAG to expropriate property,134 provided
that a ‘just and equitable amount’ of money is given as compensation.135 The
procedural aspects of expropriation are regulated by the Expropriation Act 63 of
1975.
2.5

Subdivision of Land Act 70 of 1970

The Subdivision of Land Act 70 of 1970 is regarded as a ‘major impediment to
land reform’ because it places restrictions on the subdivision of agricultural
land.136

Land reform projects are, however, exempted from these

restrictions.137
The subdivision of agricultural land is regarded as ‘a precondition for
intensifying land use in countries like South Africa with a highly skewed
distribution of land ownership’.138
2.6

Provision of Land and Assistance Act 126 of 1993

Although some commentators have indicated that South Africa does not have
enabling legislation that provide mechanisms for the SALRP,139 the Provision of
Land and Assistance Act 126 of 1993 is the enabling legislation for the SALRP.
Section 10 of the Provision of Land and Assistance Act 126 of 1993 specifically
provides for the rendering of financial assistance by the SAG to implement the
SALRP.
The Provision of Land and Assistance Act 126 of 1993 also authorises the
Minister to publish policies and regulations which would regulate the financing
of the SALRP.140
132
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2.7

Broad-Based Black Economic Empowerment Act 53 of 2003
(BBBEE Act)

Land reform, as a whole, is considered by some commentators as a ‘means of
achieving black economic empowerment, as required by the BBBEE Act’.141
The objectives of the BBBEE Act are to ‘facilitate broad-based black economic
empowerment’ in South Africa though, inter alia, ‘promoting economic
transformation in order to enable meaningful participation of black people in the
economy; achieving a substantial change in the racial composition of ownership
and management structures and in the skilled occupations of existing and new
enterprises and promoting investment programmes that lead to broad-based
and meaningful participation in the economy by black people in order to
achieve sustainable development and general prosperity’.142
Considering the objectives of the BBBEE Act and the objectives of the SALRP
outlined in chapter 2, it is evident that there is a correlation between the two.
Thus, the SALRP is closely tied to black economic empowerment (BEE) in
South Africa.
The AgriBEE Sector Charter143 states that: ‘The process of economic
empowerment in South African agriculture starts with improved access to land
for Black People and the vesting of secure tenure rights with Black People in
areas where these do not exist’.144 Thus, the SALRP can be regarded as a
mechanism to achieve black economic empowerment.145
The AgriBEE Sector Charter aims to achieve the SALRP target of transferring a
minimum of 30 percent of the land to black people. It aims to achieve this by
encouraging farming enterprises to undertake, inter alia, to sell agricultural land
to black people and farm workers on a WBWS basis (‘Qualifying
Transactions’);146

147

lease agricultural land to black persons in ‘Qualifying

141
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Transactions’;148 and make available agricultural land to farm workers as a
corporate social investment initiative.149 These farming enterprises are granted
‘bonus points’ if they transfer more than 30 percent of their total land.150
The SAG, in turn, undertakes to: further land redistribution and access to land
and acquisition of agricultural land by black people through its existing
programmes;151 proactively acquire suitable agricultural land that comes onto
the market for land redistribution;152 and using land acquired and agricultural
land that reverts to it for purposes of land redistribution through, for example,
long lease arrangements.153
The AgriBEE Sector Charter also states within the context of promoting
ownership by black people that ‘all Sector Stakeholders should endeavour to
source sufficient financing in order to ensure the establishment of viable and
sustainable Enterprises’.154 However, it does not elaborate on how this is to be
done.
2.8

Green Paper on Land Reform

There is currently a draft Green Paper before parliament which is intended to
culminate in a new land policy framework and an ‘omnibus of legislation’ which
should see the consolidation of all land-related laws.155
Media speculation is that the Green Paper would extend the 30 percent SALRP
target to 2025; limit the amount of land that individuals and companies may
own depending on the geographic location of the land and the nature of the
farming conducted on it; provisions regarding the leasing out of all state land
and restrictions on foreigners owning land.156
At the time of writing, a draft of the Green Paper had been ‘leaked’ and there
have been recent media reports that the Green Paper is currently being
148
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revised.157

158

According to the Parliamentary Monitoring Group, the Green

Paper on Rural Development and Land Reform was due to be gazetted by May
2011.159 However, it has been reported that the Green Paper would be split
into two and that there would be a green paper for rural development and
another for land reform.160 Given the uncertainty around the Green Paper, it
would be premature and ill-advised to discuss the provisions of the draft Green
Paper at this stage.
Although it cannot be considered enabling legislation of the SALRP, it must be
noted that there are also other pieces of legislation that are key to the
implementation of the SALRP.

These include (in alphabetical order): the

Companies Act 71 of 2008, the Development Facilitation Act 67 of 1995, the
Distribution and Transfer of Certain State Land Act 119 of 1993, the
Expropriation Act 63 of 1975, the Preferential Procurement Policy Framework
Act 5 of 2000, the Public Finance Management Act 1 of 1999 (PFMA) and the
Treasury Regulations issued in terms of the PFMA.
3
3.1

FUNDING THE SALRP
The fiscus

As mentioned above, the RDP envisaged that the SAG would fund the SALRP
substantially.161
Before 1994 the SAG’s budget for the SALRP comprised an allocation from
National Treasury and donations from the European Union (EU), Denmark and
the United Kingdom (UK). The purpose of the donor funding was to develop
capacity in rural and agricultural sector policy to uplift the low income and
disadvantaged groups.162
The DRDLR’s budget for the SALRP currently comprises an allocation from
National

Treasury

to

‘initiate,

facilitate,

coordinate and catalyse the

implementation of a comprehensive rural development programme that leads to
157
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sustainable and vibrant rural communities’,163 and donor funding.164

165

Karumbidza makes the point that donor funding in South Africa is not very
significant in the national budget, but is significant within the NGOs, who work
as ‘watchdogs’ of the SAG.166 The Minister of RDLR, in answering questions
regarding this donor funding, noted that ‘all documents relating to donor funding
… have been archived and would require a period of at least 3 months to
retrieve and collate the requested information’.167
According to Karumbidza, out of South Africa’s 18 major donors, half of them
are involved in rural development and related activities. He cites the major
donors funding land reform as including the United Nations Development
Programme, Irish Aid, Australia, Switzerland, Germany, Denmark, the UK, the
EU,168 United States Agency for International Development (USAID) and the
World Bank.
3.1.1

Grant funding

The DRDLR uses its budget to make grants available to beneficiaries for
purposes of land redistribution projects.
3.1.1.1

Settlement/Land Acquisition Grant (SLAG)

From the period 1995 until 1999, the SAG was the main mechanism for funding
the SALRP.169
The aim of the SLAG was to make available grant funding to beneficiaries from
poor households to enable them to purchase land.170 Various commentators,
such as Lahiff, have made the point that it was ‘pro poor’.171
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SLAG worked on the basis of making grants available to households who
applied for the government grants to buy land. The maximum amount of grant
that could be made available was R16 000. The criteria for applicants were
that they had to earn below R1 500 a month in order to be eligible for these
grants.172
The SLAG was complemented and supported by the Settlement Planning
Grant, which was intended to be used to procure the services of planners and
other professionals who would assist SLAG applicants in preparing grant and
post-transfer support applications.173

However, given that SLAG has fallen

away, this grant is also not used.
SLAG was widely criticised. One of the criticisms levelled against it was that
the grant amount made available was not enough to fund the acquisition of land
in terms of the WBWS model.174 The SLAG has, however, been replaced with
LRAD Programme.175
3.1.1.2

Land

176

Redistribution

for

Agricultural

Development

(LRAD)

Programme
Between 2001 and 2010, grants made available pursuant to the LRAD
Programme were the mechanisms used to fund the SALRP.
The LRAD Programme provided funds by way of grants to black South African
citizens for purposes of accessing land specifically for agricultural purposes.
The LRAD grant could be used towards funding food security (food safety net
projects), land acquisition, land improvements, agricultural infrastructure
investments and capital assets such as shares in share-equity schemes, short
term agricultural inputs and lease options.177

178

Thus, the LRAD grant could

also be used for investing in agricultural production.179
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The LRAD grants were made available to individuals, in terms of a sliding
scale, dependent on their ‘own contribution’180. The ‘own contribution’ could be
in kind or cash or labour and is commonly referred to as ‘‘sweat equity’’.181
183 184

182

The minimum LRAD grant that could be made available was R20 000

with a R5000 own contribution, and a maximum of R100 000 with an own
contribution of approximately R40 000.
The approval of the LRAD grants was based on the ‘viability’ of the proposed
project, which took total project costs and projected profitability into account.185
Viability is not necessarily a consistent measure, hence the grants being
discretionary in nature.
The LRAD Programme has, however, been phased out since mid-2010 and
replaced with the Proactive Land Acquisition Strategy (PLAS).186
3.1.1.3

Proactive Land Acquisition Strategy (PLAS)

In terms of section 10(1)(a) of the Provision of Land and Assistance Act 126 of
1993 the PLAS was initiated at the National Land Summit in 2005, in keeping
with the ‘fast track’ theme to accelerate the pace of the SALRP.187

188

PLAS

was, however, only implemented by the SAG (on an ad hoc basis) from about
2009.189

180

The term ‘own contribution’ refers to the contribution made by the land redistribution beneficiary towards the
land redistribution project.
Land
Redistribution
for
Agricultural
Development
Policy
June
2001
available
at
http://www.nda.agric.za/docs/Policy/redistribution.htm#Basic%20principles (accessed 3 February 2011).
182
Hall R 'A political economy of land reform in South Africa’ (2004) 31 Review of African Political Economy 216.
183
Grant and Services Policy 2001 (Version 7) para 3.3.2.
184
It is not unusual for beneficiaries to contribute to the costs of land reform. Based on international evidence
Van den Brink, Thomas and Binswanger submit that this can take the form of ‘beneficiaries providing cash or
some kind of non-monetary contribution, or, implicitly, having beneficiaries fend for themselves once they receive
land’. Van den Brink R (ed), Thomas G & Binswanger H et al Consensus, Confusion and Controversy. Selected
Land Reform Issues in Sub-Saharan Africa (World Bank Working Papers) (2006) 39 – 40.
185
Kariuki S ‘Creating the black commercial farmers in South Africa’ (2004) 18.
186
The author was made aware of this fact and tried to verify it by requesting documentation from the DRDLR.
The author was informed telephonically by Mr S. Molepo, Manager: Recapitalisation Programme: DRDLR, Cape
Town office on 5 May 2011 that there are no official documents recording the fact that the LRAD programme has
been ‘phased out’. Telephonic enquiries to PLAAS (Programme for Land and Agrarian Studies) on 5 May 2011
also confirmed this. However, according to Mr Molepo, notwithstanding the ‘phasing out’ of the LRAD programme
certain provinces, such as the Western Cape have still applied the LRAD programme up until the end of last year.
The DRDLR is currently embarking on a national road show to roll out the Recapitalisation and Development
Programme (RADP).
187
Implementation Plan for the Proactive Land Acquisition Strategy (2006) Version 1 available at
http://www.info.gov.za/view/DownloadFileAction?id=80209 (accessed 31 January 2011).
188
Address by Ms. Thoko Didiza, MP Minister of Agriculture and Land Affairs at the National Land Summit 27 - 30
July 2005 available at http://www.polity.org.za/article/didiza-summit-on-land-and-agrarian-reform-27072005-200412-27 (accessed 17 February 2011).
189
The author tried to verify the exact implementation date but as with the enquiries made in respect of the
phasing out of the LRAD programme, the author was informed telephonically by Mr S. Molepo, Manager:
Recapitalisation Programme: DRDLR, Cape Town office on 5 May 2011 that there are no official documents
181

28

PLAS allows the SAG to acquire land by way of expropriation, auction and/or
market

transactions

beneficiaries.

and/or

negotiated

transfers

before

identifying

190

In terms of the PLAS, the SAG purchases ‘advantageous land’, defined as such
because of where it is located, whether it can be subdivided and the suitability
thereof for particular agricultural activities that the SAG would like to promote
vis-à-vis redistribution, and/or because it is an ‘especially good bargain’.191
According to the PLAS, the financial mechanism used by the SAG for purposes
of the PLAS objectives was to acquire land through purchases, expropriation or
auctions for land redistribution purposes. Once the land has been acquired, the
SAG can make it available to beneficiaries, who will lease the property with an
option to purchase. The beneficiaries would receive a “qualifying grant”, based
on the LRAD grant, to purchase the land, which would be offset against the
purchase price determined by the DRDLR. If the grant is insufficient, other
sources of funding such as credit funding would be considered.192 The PLAS
also envisaged that planning costs for agricultural projects would be funded by
DRDLR and the Department of Agriculture, Forestry and Fisheries (DAFF) in
terms of CASP.

The settlement planning costs would be funded by the

Department of Housing. 193
However, with the introduction of the Framework for the Recapitalisation and
Development Programme (RADP), the author has been informed that the
grants made available to beneficiaries would be made available in terms of the
Framework for RADP.
3.1.1.4

Framework for Recapitalisation and Development Programme
(RADP)

The RADP is aimed at providing financial support as well as development
support for the SALRP. 194
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In terms of the Framework for the RADP, 25 percent of the RADP’s budget is
earmarked for PLAS, which is making grant funding available for the SALRP.195
The funding model of the RADP is, however, not only grant-based and a
combination of grants and private sector investments is envisaged.196 This is
different from both the SLAG and the LRAD Programme, which were primarily
grant focussed and evidence of the shift in approach to funding the SALRP.
The funding that an individual land redistribution project will receive will be
based on the relevant business plan presented in respect of the project.197 This
is a departure from the LRAD grant. A sliding scale of DRDLR assistance is
envisaged over the lifetime of the project, namely from the first year the project
will be 100 percent funded by the DRDLR with a grant until eventually in year 6
of the project the DRDLR ceases funding of the project.198
3.1.1.5

Comprehensive Agricultural Support Programme (CASP)

The CASP, introduced in 2004/05, is specifically aimed at providing postsettlement support to beneficiaries of land reform. The post-settlement support
takes the form of grants.199

200

The grant is also made available to other

producers who have acquired land through private means.201
CASP represents the ‘bulk of funding’ that is explicitly available for capital
expenditure to support small-scale farmers.202
The CASP funding mechanism envisages the following:
a) a ‘sunrise’ package for savings and lending groups;203 and
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b) a ‘sunrise’ subsidy scheme which will include the following: transaction cost
subsidy, credit guarantee scheme, interest rate subsidy, insurance premium
subsidy and venture capital.204
Unlike SLAG, LRAD and the RADP, the CASP does not have a disbursement
limitation; thus, there is no ‘cap’ on the maximum amount of public support an
individual beneficiary or project can receive.205
3.1.1.6

Municipal Commonage Grants

This grant is made available to primary municipalities or local authorities to:
i) acquire land in order to extend or create a commonage; ii) provide
infrastructure on the land to be acquired; or iii) on existing commonages to
provide qualifying persons grants for productive use of the ‘land resources’.206
207 208

Ownership would be retained by the municipality which would lease the

land to qualifying applicants.209
3.2

Land tax

Although a land tax on rural land was envisaged in the early days of land
reform in order to raise ‘rural local government revenue and as a policy
instrument to complement a non-confiscatory land reform programme’, after
investigation and much opposition a land tax was not implemented.210 211
It has also been raised again recently; however, to date South Africa has not
taken steps to implement a land tax.212
3.3

Private sector

Over time the SAG has also looked to the private sector to supplement the
limited institutional and funding capacity of the SALRP. Partnerships with the
private sector were also envisaged in The White Paper of South African Land
Policy of 1997213 and is currently also envisaged in the RADP.214
204
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3.3.1

Credit - Financial Institutions

In addition to grant funding, the SALRP is also funded by credit.215 216
One of the financial institutions that provides credit is the Land and Agricultural
Development Bank of South Africa (Land Bank). The Land Bank’s products
include long-term mortgage loans, special mortgage loans, instalment sale
finance, livestock loans, working capital and medium-term loans. In the land
redistribution arena, it primarily advances loans, in the form of a special
mortgage bond for farmers, to supplement grant funding.217
mortgage interest, at the time of writing, is a set rate of 10 percent.

The special
218

In 2007 the Micro Agricultural Finance Institutions of South Africa (MAFISA)
was launched.

The aim of MAFISA was to improve access to finance for

farmers, especially small-scale farmers who do not have conventional landbased collateral.
MAFISA is currently administered by the Land Bank as the agent to DAFF, but
DAFF is the principal and source of the funding. In terms of the MAFISA credit
policy, the finance that is made available is limited to production loans, small
equipment loans and livestock purchase loans, each up to R500 000 per
person.219 Viability of the project is a criterion for advancing the loan, based on
cash flow, and beneficiaries must have a minimum repayment capacity of at
least 120 percent, with an optimum of 150 percent.220
Khula Enterprises, a parastatal development finance institution, was set up in
1999 ‘as a revolving credit facility’.221

It hosts the Khula Land Reform

Empowerment Facility. This facility works on the basis of leveraging loans from
commercial banks to finance certain land reform projects, particularly shareequity schemes.222 It also administered LRAD grants for disbursement through
share-equity schemes.

Khula Enterprises makes a maximum loan of

R10 000 000 per project or R800 000 available per individual to buy and own
214

See the discussion at paragraph 3.1.1.4 above.
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land for agricultural production purposes.

Khula Enterprises also advances

loans for beneficiaries to acquire shares in agricultural production enterprises,
including share-equity schemes.223
Other institutions, like Ithala Development Finance Corporation, have also
offered loans to land redistribution beneficiaries within the Kwa-Zulu Natal
province.224
LRAD beneficiaries have also applied to commercial banks for loans in respect
of share-equity schemes.225 226
3.3.2

Recapitalisation and Development Programme (RADP)

As mentioned above, the RADP funding model envisages private sector
investments.227 In this regard, tripartite agreements between beneficiaries, the
DRDLR and private sector ‘strategic partners’ (who are encouraged to make
investments) are envisaged.228

229

The types of strategic partners envisaged

include individuals and companies of any race who are able to make capital
investments.230 Contract farming and share-equity scheme type arrangements
are envisaged to facilitate the investment.231
4

HOW ARE SOUTH AFRICAN LAND REDISTRIBUTION PROJECTS
STRUCTURED?

The manner in which the SALRP is funded in South Africa is tied to the manner
in which the individual projects are designed and how it is structured. This
structuring is generally referred to as ‘business models’. The author submits
223
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that the business models are merely commercial legal principles applied to
structure a commercial transaction; thus, a business model is the end product
of a commercial structuring exercise.
Some commentators hold the view that land redistribution business models in
South Africa are premised on ‘how to get the land’ (that is the supply of land
and the mode of acquisition) and acquiring a capital asset.232

233

These

business model types have been criticised because they do not consider ‘how
land is to be used’ and ‘how production is to be organised’.234 .
Hall explains that the business model options are based on the reliance on
grants that are small compared to the price of farmland, the failure to confront
the size and structure of farm holdings in the commercial farming areas through
subdivision, and the emphasis in planning on the need to maintain existing
production regimes on commercial farms.235
The White Paper on South African Land Policy of 1997 envisaged the shareequity scheme, lease and buy-back scheme, share milk scheme and contract
farming schemes.236
Some commentators maintain that there are three principal modes of land
redistribution, namely government assisted land transfers, private land
purchases and share-equity schemes.237 The author is of the view that there
can be various types of business models, depending on the facts and variables
of transaction. Notwithstanding this, the business model types in South Africa
can generally be grouped into the following main categories:238 239
4.1

individual production with ‘individuals, families or small groups obtaining
farms and farming them as a single commercial entity’;
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4.2

group access to land for large-scale agriculture, with ‘large groups obtaining
farms and farming collectively’; and

4.3

joint ventures and contractual arrangements which include ‘large groups
obtaining farms and farming collectively as a single commercial entity’ and
variations thereof.

Another type of business model that has emerged, pursuant to the PLAS, is the
SAG purchasing land and then leasing it to beneficiaries.240
The individual production and joint venture business models have been
encouraged and are probably the most common in South Africa.241

The

business models can take different variations, depending on the parties,
funding and other variables involved.
Joint venture business models are the most common business models applied
to a land redistribution transaction where private sector funding is involved.
In the author’s view, it is also the most flexible of the business models, flexible
to facilitate and accommodate different types of funding, including investments.
Joint ventures have been around prior to 1994.242 Mayson has noted that joint
ventures are the models ‘championed’ by the World Bank.

This is not

surprising, given the World Bank’s involvement in the design of the SALRP.
Joint venture arrangements can take various forms, depending on, inter alia,
the nature of the transaction, the funding involved; the legal structures that
need to be established; the nature of the business on the land, that is the type
of agriculture; the ownership structure of the landowner; the employment
relationship between the farmer and the farm worker; the different roles that the
farmer and farm worker play in the business.243

These factors inform the

legislation that would apply and the suite of transactions required to implement
the land redistribution project. Thus, the ultimate business model can be a
hybrid business model that combines different business models.
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Joint ventures also take various forms and can be categorised into the following
categories: contract or outgrower schemes; municipal commonage schemes;
share-produce or sharecropping schemes; company-supported schemes and
share-equity schemes.244
There is a lot of overlap between these different types of joint ventures, but a
high level description of each of these follows below.
The contract or outgrower scheme model works on the basis that the producer/
farmer (the land redistribution beneficiary) must supply the product to the
company, who commits to buying the product as well as giving other support.
The terms and conditions (including service levels) regulating the relationship
between the farmer and the company are all recorded in an agreement.
Mayson notes that one drawback of this business model is that although there
is land ownership; there may not necessarily be control by the land
redistribution beneficiary.

He cautions that it is important to guard against

companies gaining excessive control and to ensure that the farmers are able to
use their land rights for additional livelihood or income strategies.245
Municipalities have become more involved by proactively creating, funding and
supporting initiatives with small-scale farmers using their position to draw in
other actors – specifically white commercial farmers.

This is essentially

municipal commonage. Although placed under the joint venture umbrella by
Mayson, it is essentially a lease arrangement between a municipality and
certain beneficiaries. It is also funded by the SAG, albeit at local government
level as the municipality has ensured that the beneficiaries receive grant
funding.246
Share-produce or sharecropping schemes work on the basis that the farmer
and beneficiary form a partnership in terms whereof the beneficiary leases the
land from the farmer. However, instead of paying rental in the ordinary sense,
the beneficiary farmer pays the landlord farmer ‘a share of the output’, for
example the crops.

Mayson highlights that sharecropping arrangements
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depend on unequal power relations between the farmer and the beneficiary,
similar to labour tenancy and, as such, are thus not common in South Africa.247
Company-supported schemes are typically share-equity schemes initiated by
the farm owner. Thus, the farm owner would approach the DRDLR indicating
that it wishes to establish a scheme for land redistribution purposes.

The

projects are funded primarily by private sector funding. Mayson has referred to
these models as ‘benevolent arrangements’.248
According to Mayson, share-equity schemes are the most common joint
venture in which the DRDLR grants are invested. The author would agree with
this as she has primarily used this model to structure the land redistribution
projects she has been involved in. Share-equity schemes have come under fire
to the point where a moratorium was placed on them as recently as 2009.
Amidst uncertainties with the share-equity model, share-equity schemes have
once again been given the green light and the moratorium has been lifted.249
Share-equity schemes are also one of the ‘strategic partners’ envisaged by the
RADP.250
Share-equity schemes are funded from a combination of grant funding, credit
and the private sector. Share-equity schemes in agriculture are arrangements
in which farm workers, small-scale farmers or other disadvantaged people
acquire shares in a commercial farm or an agricultural processing company.251
The beneficiaries are generally employees of the existing farm owner or
business operating entity. The beneficiaries generally form a legal entity that
serves as the special purpose (investment) vehicle (SPV), either a trust or
private company (depending on, inter alia, the number of beneficiaries) who
acquires the shares in the entity owning the farm. The beneficiaries would then
either be beneficiaries of the trust or shareholders of the company.
In the author’s experience, share-equity schemes could be structured as
follows:

beneficiaries apply for and are awarded grants for purposes of

acquiring land as well as shareholding in an operating company. Once they
247
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receive the grants, they jointly, by pooling their grants, establish an SPV.
Depending on other variables and whether the beneficiaries are farm workers,
their employer could subdivide a portion of the land it owns and sell it to the
SPV. Thus land is redistributed to beneficiaries, who then become (indirect)
land owners. The SPV could then lease the land acquired to the farmer or
neighbouring farmers in return for rental income.
Another variation could be that, in addition to owning the land, the SPV could
also acquire shares in the operating company owned by the farmer. Thus the
SPV would be entitled to rental income as well as dividends in the operating
company.
Other variations could include the beneficiaries applying for and being awarded
grants for purposes of acquiring the business of a farmer, which owns land, as
a going concern. Once they receive the grant, they establish the SPV. Thus
the SPV would acquire land and 100 percent of the shareholding in the
company. The SPV could then conclude a management agreement with the
farmer who will manage the farm operations at a fee.
A further variation could be the beneficiaries apply for and are awarded grants
for purposes of setting up an SPV that would acquire a majority shareholding in
an operational land-owning company. The land-owning company could be an
existing company, in which case the beneficiaries would either buy shares from
the other shareholders or more shares could be issued, depending on the
corporate structure of the company, with the net effect being that the SPV
acquires a majority shareholding or a new company, in which case the SPV
and the private party would acquire newly issued shares in the company. The
company would then acquire the land.
It can be seen from the above that, in practice, the share-equity schemes are a
combination of commercial legal transactions.
Hall, Kleinbooi and Mvambo note, as a criticism of share-equity schemes, that
the beneficiaries generally acquire a minority share.252

However, in the

author’s experience, the opposite is true, especially with regard to the BBBEE
requirements that the DRDLR has to comply with. These requirements would
252
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not be achieved if the land redistribution beneficiaries do not have a controlling
share in the land owning company.
The various business models have many advantages and disadvantages. The
advantages are that there is some form of skills transfer and access to capital,
expertise and markets to beneficiaries who would otherwise not have the
opportunity.253 Mayson argues that share-equity schemes give beneficiaries an
opportunity far better than any other way of investing their grants.254 Some of
the common disadvantages centre on lack of control and sharing of profits and
losses, particularly in share-equity schemes.255

Mayson argues that share-

equity schemes are open to exploitation of the land redistribution beneficiary
because of the power imbalance and the complexity of the contractual
arrangements.256

Added to this, the lack of post-transfer monitoring of the

projects means that there is no way to curb the effects of the power imbalance.
According to Mayson, other factors hindering the joint ventures are the
dominance of white farmers, the current lack of involvement of workers in the
establishment of the schemes (and the lack of options presented to them), the
risky nature of the schemes and the lack of independent access to land.257
A more overarching problem highlighted by Hall, Kleinbooi and Mvambo is the
fact that share-equity schemes are sometimes initiated by farm owners to
obtain a ‘capital injection’ into an ailing business, with the land redistribution
objective being sidelined.258 This sentiment is echoed by Mayson, who adds
that ‘power relations’ determine what happens after implementation.259
5

PROBLEMS EXPERIENCED WITH THE SALRP
‘WHAT ON EARTH IS GOING on in land reform? Since the ANC’s
decision in 2009 to make land and rural development one of its five
election priorities, expectations have been high that a miserably failing
land reform programme would, under the Zuma administration, receive
an injection of bold new thinking, an expanded budget, increased
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capacity and more effective integration with other government
programmes. None of these has yet materialised.’260
Notwithstanding the various achievements of the past 15 years of increased
land transfers and increase in budget and improved delivery since inception,261
it is generally accepted that land redistribution in South Africa has been slow.262
By the end of 2004 only 3 percent of agricultural land had been transferred to
beneficiaries.263
In the PLAAS status report on land and agricultural policy in South Africa, 2010,
Greenberg writes, citing Aliber and Kleinbooi in the work they conducted in
2009, that the likelihood of the SAG achieving the 30 percent target budget by
2025 is impossible considering the progress to date and considering that more
funding would be required.
The author is aware that the SALRP is plagued by various problems. These
include the lack of good quality arable agricultural land available for
redistribution;264

265

the commercial focus of land redistribution, from its pro

poor origins of transformation;266

267

the imbalances of power in the agricultural

sector;268 the need to address poverty; job creation; household food security; 269
the lack of institutional capacity to manage transactions and the budget for its
intended purpose;270

271 272 273

constitutional concerns highlighted by some

commentators who argue that section 25 of the Constitution protects the right to
property and conflicts with the SAG’s right to expropriate land for redistribution
260
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purposes;274 badly designed projects275 and unworkable business plans;276
inadequate policy design; land use not taken into account when structuring land
redistribution transactions;277 bureaucratic processes;278 the low political priority
of

land

redistribution;279

implementation.

and

generally

problems

associated

with

280 281

However, given the limited scope of this thesis and the fact that the rationale for
the research is borne out of the budgetary problems experienced within the
SALRP, this section will highlight some of the problems associated with the
budgetary problems.
Financing of agriculture, in general, in South Africa is a concern. 282 This is no
different for the SALRP. A successful land redistribution programme requires
adequate funding to avoid a slow-down in implementation, which ultimately
results in the new farmers’ ‘chances of success being undermined’.283
Redistribution also entails more than just funding land acquisition; land costs
are only 30-40 percent of the total costs of land reform, and this does not
include post-settlement support costs.284
5.1

‘Willing Buyer, Willing Seller’ (WBWS)

There is a general consensus amongst commentators that the WBWS model is
not the suitable model for South Africa and that it is closely tied with the
budgetary problems.285 Hall argues that because South Africa has adopted the
WBWS model, the SAG bears the responsibility for the purpose of funding or
274
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subsidising the purchasing of land, which holds various limitations and
frustrations for acquiring land.286

287

She maintains that there is actually a

contradiction in South Africa between the amounts made available by the SAG
in grants versus how much is actually required to acquire land at high market
prices, which is further constrained by the SAG moving away from encouraging
the pooling of resources by beneficiaries, which has been the case
historically.288
Land activists see the WBWS model as expensive and cumbersome but also
unjust, given that land was forcibly appropriated by the racial minority in the
past.289 Greenberg points out that, according to the DRDLR and some land
activists, the main challenge to the SALRP is the cost of land that has been
inflated, which is tied to the WBWS model that the SAG has adopted.
However, he does counter this by indicating that the setting of the land price is
not a unilateral act by the party who owns it and thus there is an argument to be
made for both points of view.290
The CDE has found that high land prices may not necessarily be the problem
and that land prices have not in fact risen faster than inflation.291 It maintains
that the WBWS model should not be used as a ‘scapegoat’ in all instances.
They make the point that even where land is cheap, land redistribution
recipients are still only receiving low-quality small farms available to
inexperienced farmers.292
Thwala has observed, citing the National Land Committee, 2001/2002, that the
WBWS model requiring ‘fair and just’ compensation for existing land owners
(who redistribute land) places a funding constraint on the SALRP.293
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Whether or not the WBWS model is appropriate for the SARLP is beyond the
scope of this thesis. However, it is difficult to ignore the logic that marketrelated land prices could place a burden on the fiscus.
5.2

Funding approach

Hall has also remarked that the ‘fragmented approach’ to funding and postsettlement support, as a result of the differences between institutions regarding
application processes, planning and priority frameworks and budgeting
systems, is ‘a central obstacle to improving support to new, small and
disadvantaged farmers’.294 Greenberg also holds this view.295
5.3

The budget

The SALRP’s budgetary constraints have also received much attention from the
media since 1997.296

297

There have been reports that the DRDLR could not

meet the land redistribution target of 2014.298 There have also been other
reports that budget constraints were the result of inflated land prices causing
delays in land reform.299
There have also been concerns that the land redistribution budget allocated
would be inadequate to purchase the land necessary for effective land
redistribution.300
The White Paper on South African Land Policy of 1997301 and various
commentators have raised concerns that the land reform budget allocation of
less than 1 percent of the national budget is insufficient.302
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Commentators such as Hall and Lahiff noted substantial funding is needed for
the SALRP and that budget allocation is ‘of central importance’ to the SALRP303
and that in 2004 land reform budgetary constraints became a ‘real limitation’ to
the South African land reform programme.304 They based their view on an
assessment conducted of land reform budgetary trends in the first ten years of
democracy. They found, inter alia, that: i) the budget was for redistribution and
restitution was not more than 0.5 percent of the total national budget; and
ii) there was a trend to over-commit when a budget was not yet available;
iii) although the land reform budget rose gradually, there has been a decline in
funds available for the acquisition of land and related costs (‘transfers and
subsidies’).305 They, in fact, predicted that ‘Current trends in the land reform
budget suggest that official targets will not be met’.306 Regrettably, this has
materialised.
The author, in her own limited experience, has found this to be the case as
recently as 2010 when she was involved in various land redistribution projects.
She found that although projects were approved, because of a lack of funding
or over-commitment of the DRDLR’s budget, these projects could not be
implemented and in many instances various service providers were not paid for
services rendered.307
In a separate paper, Hall labelled the land reform budget as having become ‘a
key constraint’ to what is holding the land redistribution back in South Africa.308
Referring to the 2007 land redistribution budget, she maintained that even if
below market compensation was to be given in the WBWS environment, the
budget allocated would be insufficient and further increases in public funding
would be needed.309
Cousins, although not of the belief that budget constraints has been the main
reason for the lack of redistribution, maintains that under-funding of land
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redistribution is one of the main reasons that the SALRP has not taken off as it
should.310

In his estimation, approximately R1 billion per annum would be

needed for the SAG to reach its land redistribution targets. He is sceptical
whether this could happen.311
The CDE have identified government funding of land redistribution as a major
challenge. They reason that one of the problems is the inability of DRDLR to
spend its allocated budget. Secondly, supposing that the DRDLR does spend
its budget, they argue that there is a ‘mismatch’ between the size of its budget
and the likely cost of meeting its land reform goals.312

They contend that

although an increase in budget is needed for a successful SALRP, this alone
will not suffice.

They recommend that the budget be spent well and the

involvement of the private sector investment be sought to aid the increase in
budget and to provide the capacity and leverage to ensure the money is well
spent.313
While cautioning against the adverse effects of lack of budget for land
redistribution, Van den Brink, Thomas and Binswanger-Mkhize are confident
that the SAG would be able to fund the SALRP from its own budget. However,
they agree that the non-land acquisition activities suffer because these
activities are under-funded.314
Given the historic deregulation of the commercial agricultural sector,315 the
emerging black farmers, being the land redistribution beneficiaries, do not enjoy
the same subsidies or assistance as their historic white counterparts.

Hall

makes the point that the SAG’s initiatives to address this and to support land
reform beneficiaries have failed because they have been seriously under-
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funded and the redress was ‘project focussed’ and not ‘market focussed’ as it
was during the apartheid era.316 317
Notwithstanding all these views expressed over time, the DRDLR’s budget for
the SALRP has not been increased substantially and this has contributed to the
slow progress of the SALRP.
5.4

Significance of land redistribution

The ‘meagre’ budget allocation has also been regarded as evidence that land
reform is not prioritised in South Africa and that the political will of the ANC in
this regard is lacking.318

The author submits that the lack of political will

detracts from the significance of land redistribution and informs the public’s
view of the SAG’s intention and motivation. On the other hand, considering that
land redistribution is fairly regulated, it could be argued that this is a reflection
of the SAG’s political will by ensuring that the framework for any action will be
taken in this context.

The author is, however, not convinced of the latter.

Unless the issue of political will is properly addressed, it will continue to hamper
the progress of the SALRP.
5.5

Grant structure

The SALRP grant structure or reliance on grants has also been identified as
one of the elements that contribute to a ‘mismatch’ between applicants’ needs
and the land available and hampering land redistribution projects from going
ahead in the WBWS environment.319
Even though they have been phased out, the SLAG and LRAD have also come
under scrutiny and the problems with the SALRP have also been attributed to
these grant funding mechanisms.
5.5.1

SLAG

The problems with the SLAG centred on, amongst other problems: limited
grants constraining households from acquiring land; excessive bureaucracy
and lengthy project cycles; reliance on outside consultants to formulate project
316
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plans without real participation by the beneficiaries themselves; low levels of
complementary support services; over-reliance on market forces; payment of
inflated prices for marginal land; lack of any significant contribution to the
development of semi-commercial and commercial black farmers; and limited
impact on rural employment or transformation of agricultural land holdings. The
lack of partnership and integration between the SAG departments themselves
as well as with non-governmental service providers, NGOs and the private
sector were also identified as hampering SLAG.320

321

This, in turn, hampered

the progress of the SALRP.
5.5.2

LRAD Programme

Problems particular to the LRAD Programme include the fact that although it
had more stringent eligibility criteria than SLAG, it did not deal with the
problems identified in SLAG.322 These include, inter alia:323 loss of institutional
capacity as a result of the moratorium placed on land redistribution when the
SAG was making the change from SLAG to LRAD; lack of consultation in
adopting policy, lack of institutional capacity to implement the programme; the
disconnect between departments, resulting in unclear inter-departmental role
and responsibility allocation; the neglected position of farm workers and labour
tenants as a consequence of the policy shift; the actual project process, from
inappropriate beneficiary selection leading to loss of ‘institutional legitimacy’;
and the over-ambitious targets set.
Cumbersome approval mechanisms, a rigid and inflexible grant structure,
reliance on current land owners to initiate projects, unwieldy group schemes
and the imposition of inappropriate ‘business plans’ on poor communities have
also been cited as problems associated with LRAD.324 325
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Now that LRAD has been ‘phased out’, it is hoped that some, if not all, of these
problems will be addressed.

However, problems have already been

experienced with PLAS.
5.5.3

PLAS and RADP

Although PLAS has only been introduced recently, there have already been
reports of problems with it.
Cousins and Hall are of the view that PLAS is problematic because it lacks
proper area-based planning and there is no guidance offered to officials as to
what type of land acquisition to prioritise – they are merely authorised to spend
money to acquire land in terms of the methods of acquisition specified
above.326
Other problems are tied to the RADP. It has been reported that the DRDLR is
buying land from insolvent black farmers who were supposed to receive grants
from the DRDLR, at below market value, to assist them with their financial
problems and then leasing it back to the black farmers. Kleinbooi argues that
this ‘dispossession’, together with the lease component, goes against the very
nature of land redistribution as ownership and has the makings of
nationalisation. Another concern with this is that it would prevent investment in
the land because the farmers would not be able to obtain credit.327
5.5.4

CASP

Hall and Aliber explain that when the first review was conducted of the CASP, it
was found not to be as comprehensive as it intended to be.328 In considering
the problems with CASP, it has been observed that budget increases and
budget allocations to the agricultural sectors since 2005 have not really
addressed the under-investment experienced by black agriculture in South
Africa.329 Hall and Aliber have also found that under CASP, the SAG is offering
up to 100 percent grants to commercial ventures — rather than providing partial
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subsidies and leveraging commercial farmers’ own resources — while often
providing zero percent to subsistence producers.330
They argue that it is not necessarily the lack of budget that causes the
problems but rather the ‘misallocation thereof’ in respect of the CASP.331 They
hold the view that an increase in the CASP budgets is not the solution. Their
view is that the problem lies in the vision of CASP being: ‘excessively oriented
to supporting individual farmers; excessively channelled into land reform
projects (which needs a dramatic design overhaul, in the absence of which
CASP support to them will continue to be a case of ‘throwing good money after
bad’); and dependent on an extension service that is itself equipped to serve
only few small-scale farmers and cannot be feasibly scaled up’.332
5.6

Post settlement support

It was noted at the SACAU 2010 Conference that although South Africa’s ‘land
policy is good’, emerging farmers must be adequately supported when they are
put on the land’.333

This lack of post-settlement support has plagued the

SALRP and is an issue that various commentators have observed as ‘crippling’
the success of land redistribution projects.334 Kariuki maintains that lack of
post-settlement support is one of the ‘greatest challenges’ of the SALRP.335
Hall has also expressed the view that the lack of post-settlement support adds
to this ‘dysfunctional and disconnected’ institutional co-ordination and is a
further reason for the lack of land redistribution in South Africa. 336
Notwithstanding the problems identified in respect of the CASP, it is hoped that
the CASP will in time address these post-settlement support challenges.
5.7

Credit institutions

Kariuki explains that where LRAD projects have been part debt funded, the risk
of failure is quite high because the beneficiaries have to finance the debt from
the first day of operation, which is practically impossible without post-settlement
330
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support or realising any profits.337

338

Jacobs, Lahiff and Hall note that, due to

the negative impact of defaulting farmers, the Land Bank’s role in advancing
credit has declined. 339
The problems faced by financial institutions themselves also have a negative
impact on land redistribution funding. For example, even though the risk for
beneficiaries is that they stand to lose the land when they cannot service their
debt, the Land Bank’s coffers also stand to run dry because of these bad
debts.340 Fraud within the senior ranks of the Land Bank341 also affects its
ability to operate optimally. It has also been reported that Ithala Development
Finance Corporation has suffered at the hand of mismanagement and
legislative non-compliance,342 leading to it operating at a loss of millions.343
Some recommendations to address the budgetary constraints have been
expressed by commentators. These include: cutting the compensation paid to
land owners from market price to productive value as a means to reduce the
overall cost of redistributing land; investment in the economy and ways of
bringing the private sector to invest resources to address this challenge to land
redistribution needs to be explored; and other interventions such as direct
support to small farmers – in the form of subsidised credit and ploughing
services as options.344
These recommendations may seem obvious but, considering that they were
made in 2003 and have not been implemented, the solution is not that simple.
Given the complexity of the issue of land redistribution in South Africa, it is
understandable to some extent; the question is how long this will remain
palatable to the landless?

337

Kariuki S ‘Creating the black commercial farmers in South Africa’ (2004) 41.
Although this is unusual in respect of the terms of repayment, this is based on research conducted in
Mpumulanga and an interview with a Mr Chris Williams, Director, the Transvaal Rural Action Committee,
Mpumalanga on 19 April 2004.
339
The Centre for Development and Enterprise ‘Land reform in South Africa: Getting back on track’ (2008) 16
CDE Research 23.
340
Mail & Guardian Online ‘Tight market conditions add to Land Bank problems’ Mail & Guardian Online 17
August 2009 available at http://www.mg.co.za/article/2009-08-17-tight-market-conditions-add-to-land-bankproblems (accessed 5 February 2011).
341
The Centre for Development and Enterprise ‘Land reform in South Africa: Getting back on track’ (2008) 16
CDE Research 23.
342
Hofstatter S & Wa Afrika, M ‘Ithala Bank faces ruin KZN lender treated like 'piggy bank'’ Times 3 October 2010
available at http://www.timeslive.co.za/business/article686185.ece/Ithala-Bank-faces-ruin (accessed 7 February
2011).
343
Mbanjwa B ‘Ithala Bank operating at a loss’ Independent Online News 17 March 2010 available at
http://www.iol.co.za/news/south-africa/ithala-bank-operating-at-a-loss-1.476660 (accessed 7 February 2011).
344
Jacobs P, Lahiff E & Hall R ‘Land redistribution’ (2003) 1 PLAAS Occasional Paper Series 26 - 28.
338

50

6

CONCLUSION

The SALRP is fairly well-regulated or, at least, has a relatively stable body of
rules. This regulation is advantageous as it ensures that the necessary rules
are in place for the implementation of the SALRP, which investors find
comforting and can serve as a means of attracting investment.345 As costly as
this could have been (given the expertise that it would have required in drafting
it), the legislative framework has not encouraged funding for the SALRP and
does not provide potential alternative sources of funding.
The SALRP has been primarily government grant-funded. The grant structure
has changed over time and the latest grants seem to have an investment
flavour to them. Whether this will play out in practice is debateable as there
have been some teething problems. The SALRP has also been funded by
contributions from beneficiaries and private sector funding in the form of credit
from financial institutions and equity or capital investments by the private
sector.

These private sector investments require commercial structuring in

order to facilitate them, what have been termed ‘business models’. Although
these business models have almost been made out to be sources of funding,
they are commercial legal principles applied to the variables of a transaction.
The business models themselves are not sources of funding but rather a
means to facilitate funding or investment into the SALRP.
The challenges

facing the

SALRP

are

subject

to

debate

amongst

commentators. However, these challenges can be divided into the following
five categories: land; political issues; food security; poverty alleviation;
institutional issues; and budgetary or funding constraints.

The literature is

divided on what the main problem with the SALRP is.

The budgetary

constraints can, however, not be discounted as being one of the most important
challenges facing the SALRP and a key determinant of a successful SALRP.
The fact that the funding of the SALRP is linked to how the underlying
commercial transactions of the individual land redistribution projects are
structured, that is the business models, has potential for attracting potential
alternative sources of funding. Although there are different types of business
models, they are flexible ‘structures’. Depending on the commercial principles
345
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applicable and the type of funding at hand, there is a solution to facilitate
funding.
South Africa is not the only country to have attempted the implementation of a
land redistribution programme or to have answered the question of how to fund
it. Based on various grounds of comparison, which will be elaborated on, the
next chapter will review the Zimbabwean and Brazilian land redistribution
programmes. It will concentrate on how these programmes have been funded
in order to evaluate whether their experiences hold potential alternative sources
of funding for the SALRP.
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CHAPTER 4: LAND REDISTRIBUTION PROGRAMMES IN ZIMBABWE AND
BRAZIL: A COMPARATIVE REVIEW
1

INTRODUCTION

This chapter is a comparative review between South Africa, Zimbabwe and
Brazil. The purpose of this chapter is to determine whether Zimbabwe and
Brazil’s land redistribution programmes reveal any potential alternative sources
of funding for the SALRP.
The chapter will not discuss the various social movements and politicisation of
the land issues that influenced the land question in these countries, as well as
general lessons South Africa can learn from these countries to improve the
SALRP.
The chapter includes both the simultaneous and successive comparative
methods. The first part of the chapter outlining the rationale for the comparison
is written using both the simultaneous and successive methods of comparison.
This is done to draw attention to the various connections and differences used
to compare and contrast the three countries.
The successive parts, reviewing how Zimbabwe and Brazil have regulated and
funded their land redistribution programmes, are written using the successive
method of comparison to focus on each country in a bit more detail.
2

WHY A COMPARATIVE ANALYSIS BETWEEN SOUTH AFRICA,
ZIMBABWE

AND

BRAZIL’S

LAND

REDISTRIBUTION

PROGRAMMES?
2.1

Agricultural sector

Zimbabwe and Brazil’s land redistribution programmes are linked to their
respective agricultural sectors, in the same way that the SALRP is linked to its
agricultural sector. The agricultural sectors of Zimbabwe and Brazil also play
an important role in their respective economies, in much the same way and for
similar reasons as South Africa.346

Zimbabwe’s farming sector makes a
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particularly large contribution to its GDP, at 17.94 percent.347 In Brazil primary
agriculture accounts for 6.08 percent of its GDP.348 349
Another similarity between these countries is the dualistic nature of their
agricultural sectors.350
2.2

History

Although Zimbabwe and Brazil are different to South Africa in many respects,
all are proponents of land redistribution, with social and economic objectives.351
Although the timing of land redistribution initiatives in each of South Africa,
Zimbabwe and Brazil differed, in all three countries the need for land
redistribution was borne out of their respective colonial legacies of
dispossession of agricultural land and the impoverishment of rural people.352 353
Lebert, however, notes that the conditions in Zimbabwe were different.354 The
same holds true for Brazil. In Zimbabwe it was the failed gold rush that led the
British settlers to dispossess agricultural land from the indigenous people. In
Brazil the Portuguese colonisers created land issues characterised by a class
struggle, with a skewed land distribution favouring aristocratic groups and
denying ‘non-elite’ members of the white poor population access to land and
later slaves.355
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2.3

Objectives of land redistribution programmes

A further rationale for the comparison is that, overall, the land redistribution
programme objectives of all three countries included restoring balance in land
ownership by removing racial or class inequalities, shifting the ownership of
quality agricultural land, improved patterns of income distribution and, to some
extent, addressing rural poverty and food security.356 Zimbabwe, in particular,
with the introduction of the Fast Track Land Reform Programme (FTLRP) in
2000, included the creation of black commercial farmers and small-scale
commercial farmers as part of its stated objectives.357 Interestingly, and as
noted in chapter 3, at South Africa’s 2005 National Land Summit, South Africa’s
land redistribution programme policy was an effort to ‘fast track land reform’.358
Navarro remarks that Land reform then was seen as ‘a fundamental policy that
would liquidate the political domination of land elites; contribute to improved
patterns of income distribution in rural areas; and, in particular, boost
industrialization in Brazil after the formation of an enlarged internal market’.359
A further reason underpinning the comparison is the fact that both Zimbabwe
and Brazil have at one phase of their land redistribution programmes or other,
although motivated by different issues, applied a version of the MLAR for their
land redistribution programmes, like South Africa.
2.4

Challenges

South Africa, Zimbabwe and Brazil have experienced similar challenges in
implementing their respective land redistribution programmes. Notably, just like
the SALRP is currently being labelled as ‘slow’, Zimbabwe and Brazil’s land
redistribution programmes have also been regarded as ‘slow’ at one stage or
another, with it gaining momentum in different ways. In Brazil’s case, it gained
momentum after 1996, due to opposition party and social movement pressures
from organisations such as the Landless Workers’ Movement (Movimento dos
Trabalhadores Rurais Sem Terra (MST)). Thus the momentum was gained
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because land redistribution was on the political agenda of the Brazilian central
government’s list for investment.360
One main common challenge between the SALRP and the Zimbabwean and
the Brazilian land redistribution programmes, is that they have been plagued by
funding constraints.361 362 363
2.5
2.5.1

A closer look
Zimbabwe

In both Zimbabwe and South Africa the objective of the land redistribution
programmes, inter alia, is to target the landless poor.364 A compelling reason to
review the Zimbabwean land redistribution programme is the fact that in recent
years in the media and the academic circles there has been concern that the
SALRP would develop into the Zimbabwean experience.365 Notwithstanding
this critique though, at the same time it should be noted that Zimbabwe has
also conceptualised its land redistribution programme into more than land
transfers, but rather ‘a broader agriculture-driven national strategy for economic
growth and development’.366
There are some notable differences between the SALRP and the Zimbabwean
land redistribution programme.

First, South Africa is highly industrialised

compared to Zimbabwe, which is not.367

In addition, although the ratio of

maladministration of land in Zimbabwe was less severe than it is in South
Africa, the demand for the return of land to the dispossessed majority of
indigenous and local people was central to the national liberation struggle of
Zimbabwe and featured prominently in the policies of post-dependent state.368
South Africa adopted a negotiated land reform approach, while Zimbabwe's
experience on the other hand has increasingly been marked by violence
360
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against land owners, farmers and others and ‘authoritarianism’ in an effort to
address the unequal redistribution of land.369 370 Zimbabwe's land redistribution
programme was liberal and state-centred, unlike South Africa's variation of the
MLAR model, which is meant to be private sector-driven.371
Consequently, Zimbabwe's approach to land redistribution has been described
by more than one commentator as ‘explosive’372 and ‘highly politicised’.373

374

This, balanced with the results achieved by its land redistribution programme,
makes Zimbabwe an interesting case study for South Africa.
Some commentators say that the early land redistribution initiatives of
Zimbabwe were successful. Others note that, much in the same way as South
Africa, it was slow and constrained by various challenges375

376

and criticised it

for the fact that the poorer households have received less support.377 Much in
the same way that this has been attributed to high land prices in South Africa,
Moyo also attributes this phenomenon in Zimbabwe to high land prices and
makes the point that the process was led by land owners as opposed to
demand-led.378
The general consensus amongst commentators is that after 17 years of
independence the Zimbabwean land redistribution programme failed to address
the ‘land question in Zimbabwe’.379
Unlike in South Africa, the Zimbabwean land redistribution programme was
affected by various economic crises. Lahiff describes the period from 2000 as
369
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a ‘sustained meltdown’.380 This resulted in budgetary shortfalls, increase in
poverty and massive food shortages, compounded by the drought experienced
by Zimbabwe between 2001 and 2002. This was further compounded by the
political crises experienced in Zimbabwe.381
The funding challenges of the Zimbabwean land redistribution programme
manifested in having an inadequate national budget.382 383 According to Lebert,
the GoZ’s domestic budget for its land redistribution programme was strained
by 1983.384
As Moyo notes: ‘Poor economic results and the failure of the State to raise
consistent external financial support from international financial institutions
meant that the State would not live up to its development promise’.385
Another problem experienced is that the land legislation was being challenged
by farmers.386
Another shared challenge is that of the quality of land available for
redistribution.

Pazvakavambwa and Hungwe have also highlighted that

Zimbabwe’s ‘almost-exclusive use’ of the WSWB meant that the GoZ had very
limited control over the amount, location and quality of land acquired and most
of the land used for land redistribution was not ‘prime land’.387
2.5.2

Brazil

Many parallels have been drawn between South Africa and Brazil as emerging
economies.388
South Africa and Brazil are also part of G3 or India-Brazil-South Africa Dialogue
Forum (IBSA), Brazil, India, China and South Africa (BRICS) and Brazil, South
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Africa, India and China Group (BASIC),389

390 391

evidencing their common

interests at different levels. Brazil and South Africa together with India have
formed the IBSA Trust Fund.392 The purpose of the IBSA Trust Fund is to:
‘identify replicable and scalable projects that can be disseminated to interested
developing countries as examples of best practices in the fight against poverty
and hunger’.393
Brazil, like South Africa, has a decentralised approach to its land redistribution
programme, by and large aligned with the World Bank’s guidelines to land
redistribution.394

As with Zimbabwe, a major difference with the land

redistribution programmes is that South Africa adopted a negotiated land
reform approach, while Brazil’s land reform process has been marred by
violence.395
One of the challenges experienced by Brazil is that between 1955 and 1964,
Brazil could not implement its land redistribution programme for two reasons,
namely because of the fact that it was not on the Brazilian government’s
agenda and, secondly, because expropriation required fair market value
compensation, which was not practical at the time.396 Brazil’s expropriation
also came under fire from owners of large holdings of land, challenging
expropriation, resulting in long and costly legal battles, for the Brazilian
government.397
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Another, albeit not positive, similarity is the fact that some commentators have
noted that the land redistribution programmes in both Brazil and South Africa
have been found to be ‘poorly integrated with broader development support’.398
In the same way that the lack of post-implementation monitoring has been a
weakness of the SALRP process, the success of Brazil’s land redistribution
programme has also been challenged by the lack of systematic and continuous
monitoring.399
In the face of this, coupled with the diminishing demand for access to land,
there have been suggestions reported that land reform in Brazil should be
‘shelved’ and the landless should receive a monthly financial contribution
instead.400 Navarro has criticised this suggestion on the basis that a financial
contribution would not take into account the other social factors that flow from
land redistribution.401
Navarro found that in some areas the demand for land outweighs availability,
resulting in land prices increasing, constraining the MLAR strand of the land
redistribution programme.402 Sauer adds that this, coupled with the shortage of
funding and the fact that the actual beneficiaries do not negotiate the land
purchase transaction, results in buyers purchasing cheaper farms that are far
from markets and have poor soil.403
Sauer’s field research reveals that the Brazilian land redistribution programme
has also been plagued by a shortage of funds and the lack of technical
assistance caused by the World Bank withholding funds for infrastructure,
insufficient funding and/or delays in releasing grant funding for production. 404
This has further resulted in lack of production and beneficiaries barely making
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ends meet405 and potential beneficiaries wanting to participate in the land
redistribution programme not being able to. This participation problem is further
compounded by the fact that some potential beneficiaries do not know the rules
of participation.406

Linked to the funding problems is the concern that

beneficiaries to whom loans are advanced would not be able to repay the loans
they have taken.407
The ‘rent a crowd’ phenomenon, which has been observed in respect of the
SALRP,408 has also surfaced in Brazil as a challenge to the success of its land
redistribution programme. Sauer maintains that it is ‘diametrically opposed to
‘free-market philosophy’ and ‘community empowerment’.409
3

LEGAL

BASIS

FOR

ZIMBABWE

AND

BRAZIL’S

LAND

REDISTRIBUTION PROGRAMMES
3.1

Zimbabwe

In both Zimbabwe and Brazil the legal framework that supports their land
redistribution programmes is defined in numerous statutes.
In Zimbabwe, like in South Africa, the need for land redistribution emerged out
of racial segregation, which was also entrenched in legislation.410 The Land
Appointment Act of 1930 prohibited race groups411 from acquiring land in areas
designated for other races. The Land Appointment Act of 1930 reserved the
majority of arable land for white settlers (about 50.8 percent) and about 30
percent of the land situated in less arable land was allocated to the indigenous
African population.412
The Lancaster House Agreement of December 1979 introduced the WBWS
model of land reform in Zimbabwe. Expropriation was only allowed in respect

405
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of “under-utilised” land at full market based compensation.413 This curbed land
redistribution efforts in Zimbabwe and meant it essentially took the form of
‘resettlement’.414 The Lancaster House Agreement expired in April 1990.
Pursuant to the Lancaster House Agreement, the right to property was
entrenched in the Constitution of Zimbabwe.415 In 1990 the Constitution of
Zimbabwe was amended to provide for expropriation.416 417
The Land Acquisition Act of 1986 gave the GoZ the first option to purchase
farms coming onto the market.

In addition, it provided for compulsory

acquisition, that is expropriation of land deemed under-utilised or derelict. This
approach was not successfully pursued during the first phase of land reform in
Zimbabwe.418
In terms of the Land Acquisition Act of 1992 the GoZ was empowered to
designate land and other immovable property for expropriation by it, impose
land taxes, reduce the size of farms and regulate, inter alia, the ownership by
foreigners.419
The Constitution of Zimbabwe Amendment Act of 2000 empowers the GoZ to
expropriate land.
Zimbabwe’s land redistribution suite of legislation interestingly also includes the
Rural Land Occupiers (Protection from Eviction) Act 13 of 2001 which was
passed to protect land redistribution beneficiaries who occupied land before it
was officially transferred to the GoZ.
Zimbabwe had taken many legislative steps to advance its land redistribution
programme.

However, even though the steps taken ostensibly had

constitutional sanction, because of the far-reaching consequences, the land
redistribution programme was open to legal challenge.420 421
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3.2

Brazil

The basic legal framework of Brazil’s land redistribution programme is the Land
Statute of 1964 (Law 5604).

The main objective of this legislation was to

devise ways of dealing with unproductive rural estates. In addition, according
to Navarro, it created conditions to force agricultural modernization and
increasing access to land for the rural poor and introduced a land tax.422 This
Land Statute of 1964 also recorded the modality for establishments in rural
areas. In this regard, land owners had to declare the details of the properties
owned by them and the properties were subsequently categorised into different
types of landholdings according to predetermined criteria.423
Land redistribution is also entrenched in the Constitution of Brazil.

The

Constitution of Brazil empowers the Brazilian government to expropriate land
for, inter alia, land redistribution purposes.424 The Constitution of Brazil was
amended in 1964, inter alia, changing the way that expropriated land owners
were compensated. It also legislated that land owners would not be able to
challenge the decisions to expropriate their land.425 The latest edition of the
Constitution of Brazil, ratified on 5 October 1988, maintains the Brazilian
government’s right to expropriate and redefine properties available for land
expropriation to separate them from those protected from the action.426
Subsequent decrees also define ‘faster legal procedures’ for expropriation of
rural land for purposes of the land reform programme.427 It was hoped that
these procedures would facilitate the juridical arrangements or, at least,
litigation involved with expropriation.428
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The Law 25 was promulgated in 1997 by the Brazilian government and
established the Land Bank and Land Fund, which resulted in the funding for the
Brazilian land redistribution programme being constitutionally guaranteed.429 430
4

HOW HAVE ZIMBABWE AND BRAZIL FUNDED THEIR LAND
REDISTRIBUTION PROGRAMMES?

4.1

Zimbabwe

The initial land redistribution or resettlement programme of Zimbabwe,
commencing in the late 1970s start of 1980s, based on the Lancaster House
Agreement was funded by British government funding of approximately
UK£20 million, which had to be matched by the GoZ (something it was not
always able to do).431

432

Pazvakavambwa and Hungwe explain that funding

took the form of a reimbursable expenditure grant.433
Zimbabwe also employed the subdivision of government owned or acquired
land during the 1980s as a means to allocate more land for common grazing
land and the provision of required infrastructure to serve multiple properties.434
The funding was subject to various conditions, such as the WBWS model being
applied, matching funding by the GoZ, detailed planning and surveying of land
before settlement.435 Furthermore, the British government funding could only
be used for land purchases and related costs. Any expropriation undertaken by
the GoZ needed to be self-funded. 436
Karumbidza observes that the funding for Zimbabwe’s land reform was tied to
‘specific land reform policies and targets’, with the British government being the
main source of the funding.437
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According to Lebert, this resulted in the land acquired being of a ‘marginal
quality’ and at a high price.438 The funding later became the cause of dispute
between the GoZ and British government.
Pursuant to the Constitution of Zimbabwe Act 11 of 1990, fair compensation for
expropriation was removed from the Constitution of Zimbabwe.439
By 1997, the British government ceased funding the Zimbabwean land
redistribution. The World Bank could also not assist as at the time its policies
did not allow funding of land purchases. The World Bank merely recommended
the introduction of a land tax, and did not support Zimbabwe’s land reform
programme directly.440 Zimbabwe has not implemented a land tax,441 but it has
been reported as recently as February 2011 that the Institute of Environmental
Studies at the University of Zimbabwe are calling for the introduction of a land
tax to ‘deal with farmers that are holding on to under-utilised land’.442
Thus by 2000, with the introduction of the FTLRP, although some subsidies
were granted by the GoZ, the GoZ received virtually no other funding for its
land redistribution programme and beneficiaries had to fund themselves.443
Unlike in South Africa with its LRAD Programme, beneficiaries did not receive
grants and did also not need to make a contribution.
As part of its efforts to fund the land redistribution programme, the GoZ also
established credit for beneficiaries for cropping and cattle stocking through its
Agricultural Development Bank of Zimbabwe.
According to Moyo, Zimbabwe’s FTLRP phase was a consequence of various
stakeholders and the failure of the international development community to
agree to the terms of a ‘collaborative and internationally financed land reform
programme’.444
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Moyo maintains that land reform, as a whole, in Zimbabwe was under-funded
by the GoZ and international donors.445 He remarks pointedly that Zimbabwe’s
mass expropriation, in the face of funding problems, shocked the international
community, but not enough to finance it.

Instead, donors offered various

reasons for their inability to make financial aid available to fund Zimbabwe's
land reform programme, such as a more market-led approach, poverty
reduction and improved governance.446
Zimbabwe also recognised that one way of funding its land redistribution
programme was through foreign investment. As a means to generate foreign
investment, the GoZ concluded Bilateral Investment Promotion and Protection
Agreements (BIPPAs). The BIPPAs are agreements between the GoZ and
foreign governments, essentially a BIT that provided that any investment made
by either government in the other would be protected from expropriation and
the affected party would be compensated in its preferred currency.447
This search for foreign investment has, however, raised a contentious issue in
the land redistribution context for Zimbabwe, namely the risk that foreigners
want to use this as a mechanism to control land.448
In addition, although Zimbabwe has been able to attract foreign investment, as
a result of Zimbabwe’s land reform programme, resulting in a disregard of the
terms and conditions of these BIPPA’s, the GoZ has found itself having to
defend litigation brought against it by foreign investors, claiming that the GoZ
land reform programme was in breach of a BIPPA.449 450451
Pazvakavambwa and Hungwe recommend that Zimbabwe should provide
incentives for investments in agriculture so that investment funds can be made
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available to the ‘new’ commercial farmers, in particular, for infrastructure to put
its land redistribution programme ‘back on track’.452
Other commentators, such as Van Den Brink, Thomas Binswanger, Bruce and
Byamugisha, note that the Zimbabwean land redistribution programme has
shown that the drastic approach, although less costly at the outset, could result
in disinvestment, which has greater economic impact and is ultimately more
costly for the country in the long run.453
Although BIPPA’s attract agricultural investment, and commentators have
made the point that investment in agriculture can be made available to the
emerging farmers, the author has not found evidence of these investments
supplementing the GoZ’s budget for its land redistribution programme.
It has been reported that the GoZ is launching a fund to raise an agricultural
trust to raise funds in support of small-scale farmers as an effort to promote
agricultural development. Details of the nature of the funding that will be raised
have not been made available but it has been reported that commercial banks
would be approached.454 Whether this initiative is successful or gets off the
ground at all remains to be seen.
Lastly, it has been reported this year that South Africa and Zimbabwe are the
only African nations not considered ‘safe havens’ for foreign investment.455
Reports such as these do not bode well for investment into these countries.
However, it remains to be seen what impact this finding will have on investment
in South Africa and Zimbabwe.
4.2

Brazil

The first MLAR land redistribution project in Brazil, namely the Land Reform
and Poverty Alleviation Pilot Project, was funded by the World Bank to the tune
of approximately USD200 million. The World Bank funding of the Brazilian land
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reform was aimed at poverty alleviation.456 These monies were subsequently
redirected to finance the establishment of the Land Credit Program for Fighting
Rural Poverty.457
With the establishment of the Land Bank and Land Fund, Brazil’s land
redistribution programme was less dependent on World Bank funding.458
Subsequent MLAR land redistribution projects were funded by loans (by its
Land Bank), the World Bank making credit available to beneficiary associations
to purchase land as well as grant funding by Brazilian government. The loans
were applied to the purchasing of the land and the grant funding is applied to
cover related physical and social infrastructure costs.459 460 461
Currently, Brazil’s land redistribution programme is primarily funded by the
Brazilian government (from Brazil’s national budgets) and is ‘independent of
international financing’.462

463

The land redistribution program is currently

funded in terms of what is known as the National Program of Land Credit
(Programa Nacional de Crédito Fundiário), comprising, amongst others, land
credit (Land Bank and Land Credit), which is co-financed by the World Bank,
and the consolidation of family-based agriculture.464 465
Notably, unlike in South Africa, beneficiaries are not required to make any ‘own
contribution’ to receive government funding.
As part of its efforts to increase agricultural productivity, Brazil introduced a
land tax. The land tax was imposed on non-used land. However, according to
some commentators, this land tax has been difficult to collect for reasons
456
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associated with the Brazilian government itself failing to collect the tax and the
farmers not providing information to the revenue services.466
Navarro notes that the Brazilian negotiated land redistribution programme has
been the less costly due to expropriation. However, in contrast to this general
view, it has been found that the opposite holds true.467
Brazil also has some form of post-settlement support for its land redistribution
programme, such as, for example, the National Program to Support FamilyBased Agriculture which can be used to cover seeds and fertilizers in the first
two years.468
Expropriation in Brazil requires fair compensation. Compensation takes the
form of public bonds paid in advance as opposed to fair market value cash
payments, although compensation in cash is made for “useful and necessary
improvements’’469 or unless otherwise provided for in the constitution.470 The
bonds could be fully redeemed only 20 years after issue (their values are
periodically updated in accordance with indexes of inflation).471
The reforms in Brazil’s agricultural sector helped establish a more stable
investment climate.472 Recently, Brazil has been attracting more private equity
global investors into its agriculture sector.473

Notwithstanding these

developments, the author is not aware of agricultural investment initiatives in
Brazil specifically geared towards land redistribution.
Amidst these developments and rise in agricultural investment, the Brazilian
government is taking steps to limit the land acquisition and ownership by
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foreign investors.474

475

It has been reported that the proposed rules would

restrict governments, state-owned companies and speculators from owning
farmland.

The report notes that it could be specifically aimed at keeping

Chinese state-owned companies out.476
The president of the Brazilian government's land and agrarian reform agency
(Instituto Nacional de Colonização e Reforma Agrária (INCRA)) has also been
recorded as saying that the rationale behind the curtailing of foreign ownership
is to address the fact that foreigners are buying the ‘best’ land, which in turn
increases the cost of land, burdening the Brazilian government’s efforts to
redistribute land to the poor because of the high land cost.477
It appears thus that foreign investment in Brazil’s agricultural sector has not
necessarily had a positive effect on the Brazilian land redistribution programme.
5

HOW HAVE ZIMBABWE AND BRAZIL STRUCTURED THEIR LAND
REDISTRIBUTION PROGRAMMES?

5.1

Zimbabwe

Zimbabwe’s land redistribution programme evolved from the colonial period, to
the ‘early resettlement phase’,478 post-independence in the 1980s to 1999 and
the FTLR phase commencing in 2000.

The manner in which the land

redistribution projects were structured varied. In the same way that the funding
of the SALRP is linked to how the individual projects are structured; the
structuring of Zimbabwe’s land redistribution projects is also linked to how it is
funded.
During the ‘early resettlement phase’ when the British government funded
Zimbabwe’s land redistribution programme, Zimbabwe applied the WBWS
model. The initial business model was essentially pure land transfers from farm
owners to the GoZ, who in turn made land available to land redistribution
474
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beneficiaries who comprised the landless, war veterans, the poor and
commercial farm workers.479
Zimbabwe has not introduced business model innovations like South Africa,
such as share-equity schemes and other legal vehicles to structure its land
redistribution projects.480 Unlike in South Africa, which has been criticised by
commentators for not structuring the SALRP according to land use, the
Zimbabwean Land Reform and Resettlement Program (LRRP) was modelled
on extensive land use patterns.481
Zimbabwe essentially used four models for land redistribution, Models A to D
for resettlement during the ‘early resettlement phase.482 Model A comprised
the grouping together of beneficiaries as ‘communities’ and then giving them
‘individual’ allocations of approximately five hectares with village settlements
and communal grazing. Model B involved the formation of co-operative groups
who were allocated farms with developed infrastructure.

Model C was

essentially the ‘outgrower’ business model. Farms with export potential and
those producing major industrial crops were converted into core estates with
outgrowers.

Model D created allocations for communal grazing of cattle.

According to Pazvakavambwa and Hungwe, the models were implemented with
varying levels of success, with models C and D being abandoned.483
Another business model applied during this British government funded period
was the ‘right of first refusal’. This right of first refusal model worked on the
basis that all land offered for sale first had to be offered to the GoZ before it
could be sold to third parties. If the GoZ did not invoke its right of first refusal,
the land in question could be sold on the open market.484 The right of first
refusal applied in respect of the SALRP ostensibly worked on the same basis.
During the 1990s, the GoZ also introduced what they termed ‘compulsory stateled land acquisitions’ or what is commonly known as expropriation from the
479
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1990s. This is currently the model of land redistribution applied.485 According
to Lebert, this was partly in response to ‘the failures and weaknesses’ of the
WBWS model.486
When the British government funding dried up and other donor funding could
not be sourced, and Zimbabwe introduced its FTLRP, the GoZ resorted to
expropriation. This expropriation, which has commonly been referred to as
‘land invasions’, commentators such as Lebert described as ‘people-driven
acquisitions’ and what Moyo refers to as a ‘community land occupation
approach’, became a significant feature of Zimbabwe’s land redistribution
programme.487
Cousins maintains that ‘Zimbabwean-style land invasions’ will in his view take
place in South Africa at some point in the future, despite the great differences
between the political economies of the two countries. He maintains that, with
the implementation of its LRAD Programme, the SALRP is following in the
footsteps of Zimbabwe because it is trying to accelerate the creation of black
commercial farmers.488
Even though the LRAD programme has been phased out, it has been replaced
by another grant structure that is aimed at creating black commercial farmers
and revitalising the SALRP. There have also been reports of sporadic land
invasions489

490

and murmurings of this in the media.491 Thus, on the face of it,

expropriation cannot be completely ruled out for the SALRP.492
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5.2

Brazil

Land redistribution in Brazil is structured in one of two ways: expropriation and
since 1996 also in terms of the WBWS model.493 494 495
The WBWS modelled land redistribution strand of Brazil’s land redistribution
programme is similar to the SALRP. Land redistribution projects are by and
large structured by beneficiaries forming group structures that receive financing
to purchase suitable agricultural properties after negotiations with sellers.
Like South Africa, Brazil embarked on the WBWS MLAR, on the advice of the
World Bank. In Brazil’s case, this was done to counter the land occupations
and conflict resulting from the Brazilian Movement of the Landless Rural
Workers (MSC) who mobilised millions of landless peasants in the Brazilian
countryside to force the Brazilian government to expropriate land from large
land owners to the rural poor.496 497
Sauer writes that the manner in which the Brazilian WBWS MLAR strand of the
land redistribution programme has been structured has received much criticism,
ranging from whether it meets land redistribution programme objectives and
questioning the legitimacy of the financial mechanism objectives.498
6

CONCLUSION

This chapter has shown that, notwithstanding marked differences between
South Africa’s, Zimbabwe’s and Brazil’s policies and political landscapes, there
are some similarities, such as a similar historical background of dispossession,
which set the stage for their land redistribution.

All three countries’ land

redistribution programmes have been hampered by similar problems, in
particular lack of adequate funding.
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Both the Zimbabwean and Brazilian experiences highlight that adequate
funding is needed for a successful land redistribution programme.499

The

Brazilian land redistribution experience has highlighted that ‘an effective
partnership with stakeholders’ can result in successful implementation of land
redistribution.500
It emerges that, apart from the fiscus, credit and donor grant funding, which
South Africa is already applying, FDI, subdivision, expropriation, World Bank
donor funding (and perhaps other bilateral and multilateral donors), land taxes
(provided the latter is implemented correctly) and foreign agricultural
investment could be potential alternative sources of funding for the SALRP.
The next chapter will consider and analyse the suitability of these and other
potential alternative sources of funding land for the SALRP.
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CHAPTER 5: POTENTIAL ALTERNATIVE SOURCES OF FUNDING LAND
REDISTRIBUTION PROGRAMMES

1

INTRODUCTION

Chapters 3 and 4 explained how South Africa, Zimbabwe and Brazil have
regulated and funded their land redistribution initiatives. It emerged that South
Africa relies heavily on government grant funding, with limited funding provided
by way of credit and contributions from beneficiaries to fund the SALRP.
Zimbabwe and Brazil do not have the ‘own contribution’ source but have relied
on the fiscus, donor funding and expropriation to fund their land redistribution
programmes.
From these chapters, various sources of funding can be identified. Whether
they are suitable for South Africa’s land redistribution programme is open to
debate. The first section of this chapter discusses these potential alternative
sources of funding.
It has been reported that the SAG wants to attract foreign capital investment for
its food processing sectors.501 More recently, land redistribution projects in
South

Africa

opportunities.

502

have

also

been

regarded

as

agricultural

investment

It has also been argued that one way to alleviate the SAG’s

SALRP’s funding burden is through ‘substantial investment’, not only in
acquiring land but also infrastructure and ‘post-transfer support’.503 Given this
and the dynamics between the agricultural sector and land redistribution as
discussed in chapter 1, the author argues that agriculture investment is a
potential alternative source of funding the SALRP.
The topic of agricultural investment and the trends in agricultural investment is
vast. Given the limited scope of this thesis, it is impossible to address each
and every aspect in great detail. It is also not possible to examine the trends in
developed, developing and least developed countries. Given that South Africa
has been categorised as a developing country, this chapter is limited to
501
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outlining the agricultural investment trends in developing countries. This will be
followed by a discussion of the various different sources within the agricultural
investment sphere and their suitability for the SALRP will be analysed.
2

SUBSIDIES

In chapter 3 it was highlighted that pre-1994 white farmers received
considerable agricultural subsidies, which were removed by the late 1990s.
The White Paper on South African Land Policy of 1997 records that land reform
beneficiaries expected the SAG to raise subsidised finance and interest
subsidies as was made available to commercial farmers’ pre-1994. At the time,
the SAG was of the view that such subsidies would place a strain on the fiscus;
moreover that it would increase the demand for land, increasing the market
price of land without the productive worth.504
Thus new emerging commercial black farmers borne out of the SALRP are not
given the same state support as their white counterparts had enjoyed, making
the task more challenging.

Of course, land grants, constituting financial

assistance from the SAG to the beneficiaries, are also a type of subsidy.
However, this is not without problems and can become expensive.505 506
There has reportedly been a shift from ‘‘anti-agriculture bias’’ to governments
being encouraged to play a stronger role in supporting ‘policy and economic
conditions to support the growth of agriculture along a more equitable path’. 507
According to PLAAS, pursuant thereto, subsidies for small farmers are ‘back on
the agenda for states concerned with rural poverty’.508
This links up with the relationship between land redistribution and agriculture.
However, notwithstanding this shift, subsidies in agriculture are generally
accepted quite controversial, especially because of the potentially trade
distorting effects it can have.
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The author submits that, unless these agricultural subsidies come from a
source other than the SAG’s coffers, the burden on the SALRP’s budgetary
constraints would not necessarily be alleviated.
3

SUBDIVIDING AGRICULTURAL LAND

Lahiff argues that one of the reasons that the WBWS model is the most
contentious problem for South Africa is because of its failure to subdivide large
holdings.509 However, although the Subdivision of Land Act 70 of 1970 places
restrictions on the subdivision of agricultural land, land reform projects are
exempted from these restrictions.510 This exemption essentially provides for
the ‘fast tracking’ of the SALRP through making more land available for
redistribution.
It has been argued that subdivision of land would assist in making land
available in smaller parcels suited to the needs of potential beneficiaries, either
by land owners subdividing their land and selling smaller parcels of land or the
SAG itself acquiring large tracts of land and subdividing it so that smaller
parcels of land can be redistributed.511 The difficulty is, though, that smaller
land parcels may mean ‘small projects’, which means ‘little money’.512
However, this could potentially dampen the market price of land for
redistribution, alleviating the budget pressures of the SAG. Thus, even though
the subdivision of agricultural land does not constitute a potential source of
alternative funding in the strict sense, it could alleviate the SALRP’s budgetary
constraints because of smaller pockets of land being redistributed at lesser
cost.
4

EXPROPRIATION

Although not necessarily a direct source of funding, it has been argued that
expropriation could alleviate the burden on government to fund land
redistribution.513

It has also emerged as a means of lowering the cost of
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undertaking land redistribution in both the Zimbabwean and Brazilian
experience. As such, the author categorises it as a potential alternative source
of funding land redistribution. It is also a ‘well-known’ option of financing land
redistribution in East Asia.514
Some commentators maintain that expropriation below market value is one way
that land owners can contribute to land reform.515 Lahiff argues that one of the
reasons that the WBWS model is the most contentious problem for South Africa
is because it failed to initiate expropriation as an element to balance the
acquisition of land.516
The author, however, is not convinced of this argument and submits that
whether expropriation could alleviate a government’s burden of funding land
redistribution programme is debateable as it will depend on how the
expropriation is compensated and how the ancillary costs such as legal process
costs are funded. As some commentators have pointed out, the legal process
can be ‘lengthy and costly’, which adds to the costs of expropriation.517 Case in
point is the way Zimbabwe went about its expropriation; resulting in legal
battles that outweighed the value of the process and resulted in scaring off
investors.518
Others, like Hall, echo this reservation and have argued that even if the SAG
implemented non-market methods of land acquisition, or expropriation at below
market value along with private sector commitments and resources, additional
government funding would still be required in order for the SAG to afford the
SALRP.519
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In South Africa expropriation would require compensation that is ‘just and
equitable, reflecting an equitable balance between the public interest and the
interests of those affected’520 and should be ‘agreed to by those affected or
decided or approved by a court’.521
A formula has been suggested which acts as a guideline for the manner in
which ‘just and equitable compensation’ could be determined.522 The formula
fundamentally suggests that historical factors such as subsidies should be
deducted from the market value of the property.

There is a debate as to

whether ‘just and equitable compensation’, using this formula, would result in a
market value of the property523 or whether it would be below market value.524
This formula holds various challenges, least of all how past agricultural
subsidies are to be deducted. Further, if past agricultural subsidies are taken
into account, what about other issues, such as the value that has been lost as a
result of dispossessing black commercial farmers?

A full analysis of this

debate is beyond the scope of this thesis. What is important is if ‘just and
equitable’ compensation is interpreted to mean compensation at market value,
it would not serve the purpose of alleviating the pressure on the SAG’s budget
unless, for example, the Constitution was amended to expressly provide
otherwise.525 If, however, ‘just and equitable’ compensation was interpreted as
being below market value, expropriation could alleviate the SALRP budgetary
constraints.
If the property expropriated belongs to foreigners, it would not only be governed
by local legislation but also by BITs526 and the compensation would not only be
for the loss of land but could also be for the loss of operational income.527
Expropriation in an environment where foreign investors have made agricultural
investments in land could mean that the SAG would be facing more
520
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compensation than the market value of land which they would have budgeted
for, which can have a negative impact on the already challenged budget. The
SAG would have to ensure that they put the necessary plans in place for such
an eventuality.
Implementing expropriation is a difficult political decision. Movements in this
direction would be hamstrung by tensions between AgriSA and the SAG and
the

debates

compensation

about
528

nationalisation,

threats

of

expropriation

at

and fears that the SALRP would end up like Zimbabwe’s.

no
529

If

South Africa considers this as an option, as part of its SALRP funding strategy,
the SAG must ensure that it obtains the buy-in of all stakeholders, in particular
organised agriculture.
5

LAND TAX

A land tax imposed on land owners by government has been suggested as
another means of governments funding their land redistribution programmes.530
531

As mentioned in chapter 3, South Africa considered the introduction of a

land tax but, like in Zimbabwe and Brazil, this was never implemented. This
was a result of organised agriculture organisations, such as South African
Agricultural Union (SAAU) and the National African Farmers’ Union (NAFU),
lobbying against it.532
As an alternative to his argument that expropriation can alleviate government’s
burden in respect of funding land redistribution, Deininger suggests the
introduction of a land tax to address a government's lack of adequate sources
of revenue that hinders their ability to respond to land issues.533

He also

argues that a land tax has the following advantages: it causes minimal
528
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distortions, encourages more intensive land use and can strengthen the
accountability of local government to the public.534
Lahiff argues that another reason that the WBWS model is the most
contentious problem for South Africa is because it failed to introduce a land tax
to discourage speculation and bring down land prices.535
Even though a land tax can be a good source of revenue for a government,
implementing a land tax is a difficult political decision536 and, if not administered
correctly and not dealt with adequately from a political point of view, it would
serve no purpose. Deininger recommends that the land tax mechanism be
designed properly in order for it to be beneficial and to work optimally.537
The author is of the view that a land tax would need to be considered with
much of the same sensitivity as expropriation. In the author’s view, with the
current political tensions regarding land issues in South Africa538 and the
changes of the SALRP grant structure encouraging private sector investment,
with the introduction of the RADP,539 the climate is still not yet ripe for a land tax
to be implemented.
6

STAKEHOLDER CONTRIBUTIONS AND DONOR FUNDING

Moyo notes, and as was illustrated in the previous chapter, internationally the
WBWS model typically relies on government grants and/or loan funding to help
beneficiaries purchase land through voluntary sales.540
Although they maintain that government’s own fiscal resources should be the
primary source of funding, Van den Brink, Thomas, Binswanger, Bruce and
Byamugisha note that donor funding is another source of funding.541
534
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Borras and McKinley also argue that multilateral and bilateral donors can make
a big contribution to land redistribution. They note that these were ‘prominent
features’ of the success stories of Japan, the Republic of Korea and Taiwan’.542
Karumbidza has raised some concerns with donor funding. In advancing his
argument, he points out that foreign aid in development usually leads to the
donor countries having ‘leverage’ on the policy direction and discourse of the
recipient countries, and much of the time with ‘deleterious effects’.543

He,

however, concludes that the donor negotiated land reforms have ensured
adequate financial compensation for current land owners who transfer whole
and subdivided farms to resettlement programmes, at the expense of
increasing public debt incurred to finance such transfers.544

On balance,

though, he highlights that the policy direction taken by the SAG was not a result
of force by the donors or lenders, but a result of its policy direction towards
creating conditions conducive for attracting foreign investment.545
Thus, notwithstanding the concerns raised, if the SAG continues to hold its
position of not allowing its policies to be influenced by donors, this could still
remain a viable way for the SAG to complement its budget available for the
SALRP.
7

BILATERAL AND MULTILATERAL DONORS

According to the Independent Evaluation Group (IEG), agriculture in Africa has
been supported by multilateral donors such as the World Bank, IFAD, FAO and
African Development Bank (AfDB) and bilateral donors such as Development
Co-operation Directorate (DCD – DAC).546
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7.1

Development Cooperation Directorate- Development Assistance
Committee (DCD-DAC)

The DCD-DAC has also noted an increased awareness of the contribution of
agriculture and investments in agriculture.547 However, the Organization for
Economic Co-Operation and Development (OECD), under which the DCD-DAC
falls, does not grant funds or advance loans.548 Thus, DCD-DAC would not
constitute a potential donor funder of the SALRP.
7.2

World Bank

In 2007 the IEG conducted a review of the World Bank’s assistance to
agriculture within Sub-Saharan Africa (SSA). They found that between 1991
and 2006 the World Bank supported 262 projects in the agriculture sector of
Africa.549 The World Bank's assistance to the agricultural sector in Africa has
been driven by the aim of alleviating rural poverty and promoting rural
development.550
The World Bank551 is acutely aware that if Africa is to achieve the MDGs,
agriculture must be used more effectively for development.552 Pursuant to this
commitment, the World Bank has developed a separate strategy for agriculture
in Africa, namely its Africa Action Plan for 2010-12, in recognition of the
agricultural sector as a potential driver of growth553. SSA is one of the priority
areas, with ‘raising agricultural productivity for smallholders’ being a key
focus.554
The main focus of the World Bank in relation to land related investments has
been formalising land rights through registration and improving access to
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land.555

The World Bank recognises that land redistribution is important to

promote competition in agriculture.556 Thus, as pointed out previously, aside
from supporting agriculture in Africa, the World Bank has emerged as a
potential source of funding land reform.557
The World Bank identified that, amongst other issues, ‘incomplete land reform’
was a key constraint to developing agriculture in Africa.558 The World Bank is
open to supporting MLAR, the development of viable ‘productive’ agricultural
enterprises, and well-conceived and executed land reform programmes based
on compulsory acquisition of land or redistribution.559
The World Bank has three kinds of financing options for land reform. The land
reform financing options include: grant funding; loan funding; or a combination
of the two. Grant funding is preferred to loan funding to acquire land purchases
and investments.560 It is also able to disburse funds against land purchases as
well as credit for technical assistance or grants to fund business plans.561
Until recently, because of policy constraints, the World Bank’s financial
contribution to MLAR has been limited to supporting the ‘non land acquisition
costs’.562 Recent policy changes allow the World Bank to fund land acquisition
for land reform purposes if: i) it can be demonstrated that the land purchase is
an efficient means of acquiring land; ii) the land is purchased by beneficiaries in
terms of MLAR; iii) the program results in increased productivity; iv) there is a
strategy to deal with market distortions; and v) there are plans in place to make
management arrangements covering the use of funds, monitoring and
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evaluation, and analysis of political risk.563 India and Malawi are among the
first countries in which the World Bank has funded the acquisition of land. 564
In addition, those losing land can be compensated according to the Bank's
Safeguard Policy on Involuntary Resettlement. Brazil has made use of this
mechanism, with the Federal Government being funded by the World Bank,
enabling it to acquire large blocks of land compulsorily for its state land reform
program.565 Thus the World Bank could also fund land redistribution by means
of providing expropriation compensation finance.
Another way of attracting FDI through the World Bank is with the Multilateral
Investment Guarantee Agency (MIGA). MIGA is geared towards promoting FDI
into developing countries, such as African countries.566

MIGA achieves its

objective by ‘providing political risk insurance for foreign investments in
developing

countries

and

dispute

resolution

services

for

guaranteed

investments to prevent disruptions to developmentally beneficial projects’.
Under its Small Investment Program (SIP), MIGA is able to provide guarantees
to investments in the non-financial sector, provided the investment relates to
the establishment of a small or medium enterprise (SME), or made into an
existing SME, in a developing member country. The terms are that the SME
must fulfil two out of three of the following criteria: no more than 300
employees; total annual sales should not be more than US$15 million; and/or
total assets should not be more than USD15 million.567
MIGA has issued a guarantee of US$5.4 million to the Industrial Development
Corporation of South Africa (IDC) covering its non-shareholder loan for the
project.

The guarantees provide coverage against the risks of transfer

restriction, expropriation, and war and civil disturbance for a period of up to ten
years.568 The project has somewhat of a land redistribution flavour to it in that
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outgrowers will be organised into co-operatives to ensure that the local
community is also involved and developed.569
MIGA guarantees have also been granted in respect of investments into South
African agricultural products.

One such project is the investment by MKV

Holdings LLC of the United States in Kanu Vineyards (Pty) Ltd in South Africa,
a wine-making and export company.

MKV Holdings LLC received a MIGA

guarantee of US$7.86 million for a period of up to ten years, guaranteeing its
investment in Kanu Vineyards (Pty) Ltd against the risks of transfer restriction,
expropriation, and war and civil disturbance.570
8
8.1

FOREIGN AGRICULTURAL INVESTMENT
Agricultural investment

There is no formal definition for agricultural investment as such. Agricultural
investment is defined with reference to land acquisition but also varying levels
of equity acquisition in agricultural operating companies or land owning
companies. For purposes of this thesis, ‘land acquisition’ refers to both land
purchases and alternative means of acquiring land.
Some commentators are of the view that agricultural investment can be divided
into two broad categories: investing in agricultural funds available on the
market; and investing directly into agricultural land.571
FAO argues that agricultural investment should extend beyond ‘physical
capital’, but rather include human capital.572
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8.2

Agricultural investment trends in developing countries
‘The world is experiencing a grain rush. With increasing frequency,
wealthy, food-importing countries and private investors are acquiring
farmland overseas.’573

Notwithstanding the vital role investment plays in agriculture, in particular to
alleviate poverty and enhance food security, investment in the agricultural
sector of developing countries has been limited.574 Recently though, amidst
reservations that investment in agriculture is viewed as ‘risky’,575 a growing
interest and awakening in foreign agricultural investment has been observed in
developing countries.
Private sector agribusiness investment in SSA is also picking up, mostly
directed towards ‘high-value crops’ and ‘non-traditional products’.576
It has been observed that the private sector is leading these investments
(funded by government or sovereign wealth funds (SWFs)) as well as
government to government investments and investments by SWFs (to a lesser
degree).577 578 The main institutional private sector investors comprise SWFs in
partnership with private firms, as well as state owned enterprises (SOEs),
microfinance providers and investment managers (which include pension funds,
hedge

funds,

private

equity

and

banking

institutions

and

financial

institutions).579
Notwithstanding this trend, Hallam of the FAO has observed a downward trend
in official development assistance to agriculture.580
It has been noted that the geographic focus of agricultural investment interest
has shifted to Africa and Brazil, with Brazil being recognised as the ‘new
frontier’ for new farmland development in the world.581 582
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These observations are from different research perspectives and by various
commentators and research organisations such as the United Nations
Conference on Trade and Development (UNCTAD), the International Institute
for Sustainable Development (IISD), Institute for Agriculture and Trade Policy
(IATP), the IIED,583 IFAD,584 FAO,585 586 587 Swiss Agency for Development and
Cooperation (SDC)588, OECD589 and the World Bank.590
There are a number of factors that have triggered the increase in foreign
investment in developing country agriculture. The growing phenomenon has
been attributed to the recovery in respect of FDI generally after the economic
crisis.591 Other reasons for increased foreign agricultural investment include
the perceived availability of land in Africa,592 the need for investors to diversify
their investment strategies and seek out other assets and opportunities to
invest in,593 growing interest in biofuels594 and alternative energy sources,595
return on investment generally,596
markets,

598

population growth,

597

return on investment on emerging carbon

599

increasing rates of urbanisation,600 and
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developmental reasons.601

The widely held view is that the trend can be

attributed to food security concerns of investor countries who have limited water
and arable land to maintain agricultural production in their own countries.602 603
604 605 606 607 608 609 610

From the host developing country’s perspective, foreign agricultural investment
has been encouraged in the hope that the FDI will build infrastructure, bring
new technology, create employment, and give smallholder farmers more
choice, access and control, and support local systems.611
These investments are however a catch-22. The reason for this is because the
food insecure countries are leasing or selling land to rich countries to alleviate
their future food security challenges, while at the same time the host countries
often have food security concerns of their own.612
In Africa it has been found that it is not only ‘market forces’ that have given rise
to this trend in agricultural investment and the large-scale land acquisitions that
are coupled with it, but rather that governments in countries with ‘high
agricultural potential’ and ‘competitive advantage’ are encouraging renewed
commercial investment from domestic and foreign investors.

One such

example is the government of Ethiopia, who reportedly in July 2009 marked out
1.6 million hectares of land, extendable to 2.7 million hectares, for investors
willing to develop commercial farms.613

Other examples include Ghana,

Malawi, Mozambique, Malawi, Nigeria, Tanzania and Uganda, which have
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actively encouraged foreign private sector participation in agriculture, even in
the production of their staple crops.614
Some food importing countries have also created policy incentives for land
acquisitions overseas as part of their broader national food security strategies.
They are of the view that this trend falls within the broader context of
‘expanding economic relations between Africa and the rest of the world’.615
In advancing the argument of land reform giving rise to sustainable agriculture,
it is argued that sustainable agriculture requires long-term investment in land to
preserve it for present and future generations. Without secure access to or
control over land, farmers do not have the incentive or the power to make such
an investment.616
At the 5th Africa Economic Forum held in Cape Town on 9 March 2011, this
sentiment that agriculture in Africa requires investment both from the private
and public sector was echoed by Jorge Maia, head of the research and
information department at the IDC.617
In light of the relationship and dynamics between the agriculture sector and
land redistribution, as well as these recent agricultural investment trends, the
author is of the view that agricultural investment should not be ignored in trying
to find potential alternative sources of funding for the SALRP.
8.2.1

Sovereign Wealth Funds (SWFs) 618

Agricultural investment trends also reveal that SWF's are taking to investing in
agriculture.619 620
SWFs are state-owned institutions and are generally long term investments. 621
The structure of the investment for these SWFs in recent years has been to
614
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enter into partnerships of some kind with private institutions and investors in
order to make joint investments abroad.622
A study on land acquisitions has found that generally they are supported by
governments promoting investments overseas. It has been observed that the
forms of government FDI support include: government-to-government land
acquisition deals (although not common), SWF equity investments, SOE and
SWF non-equity investments, and governments establishing development
funds which they use to provide financial services to SOEs and other
companies.623 SWFs may also acquire minority shareholdings in foreign public
listed companies and more recently make direct investments in land and
governments establishing development funds which they use to provide
financial services to SOEs and other companies. Governments also provide
non-financial services to SOEs and private companies.624 625
It has also been observed that food importing countries, such as Saudi Arabia,
driven by food security concerns have created ‘policy incentives’ for agricultural
investment in the form of land acquisitions in foreign countries overseas as part
of broader national food security strategies’.626
It has also been found that in some cases SOEs invest in ‘primary agricultural
production’ in foreign countries.627 An example of an SOE investing in the
agricultural sector of an African country is that of Zad Holding Company on
SOE of Qatar establishing a joint venture to produce food in Sudan for export to
Arab markets.628
In the author’s view, SWFs or SOEs are potential alternative source of funding
the SALRP. If pursued by the SAG, the SAG’s approach should be to leverage
621
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off the comparative advantage it has in respect of its agricultural sector, over
food importing countries, to explore ways that these countries may offer funding
to the SALRP.
8.2.2

Banking institutions

Foreign agricultural banking institutions are focusing on rural Africa, but from a
retail banking perspective. It has also been found that banking institutions are
tightening up their lending criteria and collateral requirements.629
Given this trend and the stringent financing requirements, the author is of the
view that foreign banking institutions are not likely to be major role players in
the funding of the SALRP.
8.2.3

Microfinance institutions

Microfinance institutions are filling the lending gap left by the commercial banks
in respect of agriculture in developing countries. Microfinance providers are
also increasingly making small loans to poor clients without the clients providing
security for the loan.630 Thus, they finance the lower end of the market that the
commercial banks cannot finance.

These microfinance institutions have, in

turn, been financed by large commercial banks, such as Citigroup and BNP
Paribas.631 Both Citigroup and BNP Paribas have a commercial presence in
South Africa.
Credit would not be a new phenomenon in the SALRP. However, South Africa
may wish to explore these options to ascertain whether the terms of credit
could be more favourable than those of local banks currently advancing finance
to South African land redistribution projects.
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8.2.4

Investment managers

Investment managers have also come onto the agricultural investment scene.
Investment managers include pension funds, hedge funds, private equity and
venture capital groups.632
Private equity firms, compared to other investment managers, appear to be
more flexible and more active in Africa.
Examples of private equity firms that have invested in Africa and SSA include
the African Agricultural Land Fund (African AgriLand Fund), the China Africa
Development Fund (CADF),633

634

the African Agriculture Fund (AAF) managed

by the Phatisa Group, and the Africa Enterprise Challenge Fund (AECF).635
The African Agricultural Land Fund (African AgriLand Fund) was created by a
London based hedge fund, Emergent Asset Management, in partnership with
South African agricultural traders, Grainvest.636 The rationale for this fund is
food security.637 638
The South African Department of Trade and Industry and the China-Africa
Development Fund (CADF) signed a memorandum of understanding (MOU) in
2009. In terms of the MOU, the areas of co-operation at this stage only include
mining,

energy,

technology.

639

infrastructure

and

information

and

communications

However, given China’s intention to invest in Africa, there is

nothing precluding South Africa from exploring an agricultural investment
opportunity.

Although CADF has invested in agriculture in other African

countries, it has not yet invested in South African agriculture.640
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The AAF focuses on food production and they also offer a technical assistance
component.641
Most of these private equity funds have purely commercial requirements or
goals and for this reason may not be suitable investment vehicles for the
SALRP with its social objectives.
The AECF is an interesting innovation from traditional private equity funds and
operates from the East and Central Africa, West Africa as well as southern
Africa, with its base in Johannesburg.642

643

The AECF is funded by the

Australian Government Aid Program, the Consultative Group to Assist the Poor
(CGAP), the UK Department for International Development (DFID), IFAD, and
the Netherlands Ministry of Foreign Affairs (NMFA).644 The AECF is also tied to
AGRA, who is funded by the Rockefeller Foundation and the Bill & Melinda
Gates Foundation.645
According to the website, it aims to provide ‘grants and interest free loans to
businesses who wish to implement innovative, commercially viable, high impact
projects in Africa’.646 The main aim of the AECF is innovation and, to this end,
the projects they fund must have ‘a positive impact on the rural poor in Africa,
delivering increased employment and income, reduced costs, and/or improved
productivity’.647 Beneficiaries are selected pursuant to a ‘competition’. Given
the AECF’s objective of impacting on the rural poor and the significance of the
SALRP being based in poverty alleviation, there should be no reason why
South African land redistribution projects could not enter the competition and
that this fund could not be a potential alternative source of funding for the
SALRP. Even if the projects are not successful in the competition, at the very
least awareness might be created of the SALRP’s need for funding.
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8.2.5

Agricultural Investment Funds (AIFs)648

The increasing trend of investment in agriculture is also as a result of a new
phenomenon of foreign investors investing in developing world agriculture
through AIFs.649 650 AIFs used to finance agricultural projects include setting up
of a ‘whole scheme’ that involves the purchase of land, equipment and storage
facilities.651

Some AIFs complement their finance with technical assistance

(which includes training on business expertise, business management,
expertise, technology training and transfer, financial literacy training for
borrowers and corporate) to strengthen the business capacity of the projects
they invest in.652 This trend has been attributed to the macro-investment trend
in the “emerging market asset class”.653
Many AIFs are set up as public private partnerships (PPPs).654 This entails
investment by private sector and public sector. PPPs are not a new concept in
South Africa at a national or local government level. However, it has mostly
been used in relation to investment in the tourism sector. The combination of
public and private funds is not new to the SALRP, as discussed in chapter 3,
the SAG is encouraging private investment, albeit it local private investment.
Further, the notion of ‘strategic partners’ is also envisaged by the SAG. Thus
the author is of the view that, subject to legislative and policy requirements,
PPPs with public and foreign private sector funding could be a viable option for
funding the SALRP.
Interestingly, there are about ten AIFs operating in SSA.655 In order for AIFs to
be a means of investing in agriculture and a potential alternative source of
funding for the SALRP, AIFs that are not purely commercial and have a social
or development focus for developing countries would need to be considered.
Most AIFs have a return on investment focus; few have an ‘altruistic focus’.656

648

There is no general or commonly accepted definition for AIFs. AIFs are essentially investment funds that have
a specific focus on the agricultural sector. FAO defines AIFs as a ‘means to pool the capital of different types of
investors and to provide capital to different agricultural stakeholders’. Miller C, Richter S & McNellis P et al
‘Agricultural investment funds for developing countries’ 2.
649
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 11.
650
Mhlanga N ‘Private Sector Agribusiness Investment in Sub-Saharan Africa’ 21-22.
651
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 29.
652
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 31.
653
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 11.
654
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 11.
655
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 22.
656
Miller C, Richter S & McNellis P et al ‘Agricultural investment funds for developing countries’ 3.

95

Thus further research into the various funds that are out there or how the SAG
can partner with other investors to set up an AIF will be required.
An in-depth review of the various AIFs specifically targeting the SSA is beyond
the scope of the thesis, but three examples of AIFs that operate in Africa will be
briefly introduced. These are the African Agricultural Capital (AAC) (the first
agribusiness-focused investment fund), African Seed Investment Fund (ASIF)
and Root Capital.
The AAC investment structure takes the form of debt, equity or quasi-equity
instruments.657 The AAC is focussed on investment in private sector agriculture
in East Africa. As such, it does not present a viable option for South Africa.
However, what is instructive about this fund is that its donors are the
Rockefeller Foundation, the Gatsby Charitable Foundation and Volksvermogen
NV,658 with the Gatsby Charitable Foundation and Volksvermogen NV being
shareholders.659 These organisations could well be approached as potential
donor funders of the SALRP.
ASIF aims to provide venture capital to small and medium-sized seed
companies in southern and eastern Africa, with the aim of improving the
delivery of quality certified seeds to smallholder farmers.660
Root Capital is an NPO investment fund providing debt finance for ‘grassroots
businesses in rural areas of developing countries’.661

662

It provides ‘capital,

financial education and market connections to small and growing businesses
that build sustainable livelihoods and transform rural communities ...’663 It also
offers short-term trade credit loans up to one year or long-term fixed asset
loans up to five years.664 Root Capital has supported ecotourism and spice
production projects in South Africa specifically.665
A R3 billion institutional investor focus agri-fund has also been established in
South Africa.

The Futuregrowth Agri-Fund was launched by Futuregrowth
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Asset Management and UFF Asset Management.666 The aim of the fund is to
create a market-driven response to land reform, which they regard as
remaining a key economic and social issue in South Africa.667 According to the
relevant investment manager, the fund will typically purchase a farm, retain the
workforce and appoint a professional operator with a strong marketing and
distribution network, which includes long-standing sales contracts with
supermarkets and buyers, thus linking the farm directly to the markets. Access
to working capital will be sourced by the operator. According to the investment
manager, the model has been successfully implemented in the fruit export
business.668
The growth in AIFs has been rapid and most funds have not been in existence
for long.

As a result, there is not enough data available to measure the

development of AIFs.669 Some commentators have cautioned that AIFs have
not been fully recognised as an ‘‘asset class’’ and there is still scepticism about
it being very high risk.670
Setting up investment funds generally can be costly and time-consuming and
this is no different with AIFs. Africa Invest, for example, spent 18 months trying
to set up Africa Transformational Agri Fund and had to abandon the initiative
because of the loss of a key investor.671

Thus, before embarking on

negotiations to set up an AIF, serious consideration of all the risk factors
involved must be taken into account to ensure that the risks have been
addressed.672
8.3

How have these investments been facilitated or structured?

The renewed interest in agricultural investment by private institutions, AIFs,
SWFs and other types of investors has mainly focussed on purchasing
farmland in lower- and middle-income countries or what the media has termed
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‘land grabbing’.673

674675 676 677 678 679

Some commentators, such as the IIED,

FAO, IFAD and SDC, have criticised these transactions as not being models
that promote agricultural investment and ‘maximise opportunities for local
smallholders’.680
These land purchase transactions have also attracted the attention of the
media; however, many intended deals announced have not actually been
implemented.681
AIFs farmland acquisitions take the form of investors consolidating small plots
of land into larger productive units, while introducing new technologies and
investing in additional infrastructure and equipment.682
Private equity firms seek to acquire a majority shareholding in mature
companies they invest in. The capital deployed is also mostly debt and the
strategy includes ‘leveraged buy-outs, venture capital, growth capital,
distressed investments and mezzanine capital’.683 The investment is short term
or long term, depending on the relevant strategy.684 Other private equity fund
investments are structured by the fund initially acquiring a minority shareholding
in a company, while trying to acquire more shareholding685 or a significant
shareholding together with other meaningful shareholder rights or both. Other
business models applied include management buy-outs and buy-ins,
acquisitions, expansions, development of ‘greenfield operations, equity
investments and partnerships with outgrowers’.686
673
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Venture capital initiatives falling within the private equity category invest in new
or emerging companies and, although they acquire representation, it is
generally not a majority shareholding.687
There has also been a trend to focus on managing leased farmland as opposed
to acquiring the farmland and offering their services to absentee land
owners.688
Various commentators have suggested that land rental within the context of
land redistribution is an alternative to land purchases, but still has the effect of
creating agricultural productivity and poverty alleviation.689

This land lease

model has been found to be the preferred mode of investment in Africa
because outright ownership is not necessarily possible due to various legalities
involved. Accordingly, long term concessions with central governments, which
include commitments by investors to provide financial support for social
projects between five to 15 year periods, have emerged as an applied business
model.690
One example of the private sector pursuing land investments is the failed
attempt by Daewoo Conglomerate of South Korea to acquire 1.3 million
hectares of land in Madagascar in order to produce maize for export to South
Korea.

This is commonly referred to as “the Daewoo Affair”.691

692

This

transaction was fraught with various problems, said to have arisen from a lack
of buy-in by smallholder farmers and other local stakeholders, and related
transparency concerns.693 694
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8.4

Alternatives to land purchases

Amidst this land purchase trend and because of issues and risks associated
therewith, some commentators have turned their focus to researching
alternative ways of structuring agricultural investments that do not involve land
acquisitions by foreigners so that ‘land rights remained vested with local
farmers’ but that may also achieve food security objectives.695 696 697 This is not
a new phenomenon and there has been a shift since as far back as the 1980s
from pure land purchases to other modes, such as contract farming, to facilitate
foreign investment.698
Hallam notes that the nature of the transaction is dependent on economies of
scale. He explains that where economies of scale are significant, or where
major infrastructural investments such as roads and ports are needed, the
preferred method of investment is land purchases or long term leases. Where
economies of scale are not significant, business models or contractual
arrangements such as the outgrower model may be used to structure these
agricultural investments. A combination of land purchases or long-term leases
and contractual arrangements or ‘mixed models’ is also possible.

699

In her

experience, the author has more often than not structured land redistribution
projects with local private sector investors on a similar basis. However, based
on her experience, the author believes that the type of agriculture plays a big
role in determining the manner in which land redistribution projects are
structured.
The IIED, FAO, IFAD and SDC also found that there were alternatives to land
purchases, namely contract farming, management contracts, tenant farming
and sharecropping, joint ventures and farmer-owned business.700 Their report
also included land redistribution projects or what they refer to as ‘land based
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joint ventures’.701 They also found that among the different types of business
models reviewed there is not one single, best model or more advantageous
model for each and every case. Thus, as in the case of the SALRP, hybrid
models have emerged.702
Although business models have almost been categorised as alternative
sources of agricultural investment per se, and although the author agrees that
they are alternatives to divesting local smallholders or farmers of their land
rights, the author does not regard the IIED, FAO, IFAD and SDC’s argument as
innovative as they might want to suggest. First, because although not labelled
as ‘making the most of agricultural investment’ or ‘alternatives to land
acquisition’ business models are not new innovations and have been applied in
the SALRP, as shown in chapter 3; this is how the private sector’s contribution
to land redistribution is currently facilitated. Second, although there is not a
divestment of land rights, depending on the business model used to structure
the commercial transaction, there could still be a divestment of ownership
which could have the same net effect as a land acquisition. When private or
institutional investors acquire major or controlling shareholdings in companies
that may be land owning companies, they effectively acquire the land. Thus,
the author is of the view that the business models can be alternative to land
acquisitions because, depending on what the transaction variables are, the net
result might be land acquisition.
It has been highlighted that, notwithstanding the business models employed in
countries without additional funding, the ventures would not be commercially
successful.703 The IIED, FAO, IFAD and SDC found that, if not solely funded
by grant funding, the agricultural land investments structured in terms of
business models, especially the joint venture business models, are funded by
development agencies, grants and/or credit from commercial banks as well as
the private sector, that is the commercial farmer.704 To illustrate the point, they
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highlight various joint venture schemes705 which would not have been possible
without substantial loans to both community and commercial joint venture
partners by commercial banks.706 707
What is new for South Africa is that there are business models that are not
currently part of its suite of business models.708 709
A high level review of the different models applied in each country reveals the
following:
In the Ghanaian example710 a co-operative model was shared, with ownership
vesting in the members of the co-operative, being the farmers. Thus they have
influence over management decisions and various participation forums. The
members bear the risk, but also benefit from the rewards.711 The members
have to seek the necessary funding for the project as well as business and/or
funding partners.
Although the model has various strengths, some of the weaknesses include:
the high cost of maintaining the democratic participation structures; the costs
associated with monitoring and the difficulty in organising members; and the
joint liability of members meeting fair trade standards.712
The model applied in the Ugandan project713 was that of a typical contract
farming scheme or outgrower model.714

Although the benefits appear to
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outweigh the problems, the outgrowers have little influence in how much they
can benefit.715 The weakness with this model applied to this particular project
includes lack of competition, given that the company is the only legitimate buyer
in the district. Thus the company can inflate the charges and, if the outgrowers
do not make enough land available, the company may have to run the
processing facility under capacity.716
In India one of the business models shared was that of a franchise model
applied by Nandan Biomatrix Limited (NBL). Franchisees, who are locals, are
appointed to assist in the management of contract farming and in buy-back of
jatropha seed produce post-harvesting.

The franchisee would also be

responsible for providing and coordinating services to the farmers.717 Thus it is
a variation of the contract farming model. NBL also facilitates the provision of
finance by public sector banks.

NBL also provides insurance to cover the

jatropha crop. NBL also gives the farmers training, technical know-how and
knowledge, typical in a franchise arrangement.718

Interestingly, the risks

associated with the crop are borne by NBL (through the insurance cover). As
for reward, the farmers received a performance-linked commission. Although
the farmers own the land, they have no influence in the business operations of
NBL and this is perhaps the main weakness of this model.719
The Malawian example shared was not a business model as such, but rather
explained the role of the National Smallholder Farmers Association of Malawi
(NASFAM).

NASFAM is a private company wholly owned by over 100,000

smallholders and essentially provides lobbying and other support services to its
‘members’.720
The Tanzanian business model shared was that of a combination of the
combined large-scale farming with outgrower scheme, what is referred to as a
agreed price. Cotula L & Leonard R (eds)
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“hybrid”, applied in its sugar industry.721 Challenges associated with this hybrid
model include the lack of influence by the outgrowers in the business of the
company and so called “land grabbing” by foreign land owners.722
The Madagascan examples were essentially contract farming schemes, but
with a land purchase or lease component. As a result of various challenges,
the projects were not implemented.723
The Mozambican business model involved investor community partnerships,
but is specific to Mozambique because of its “land use and benefit right”
system.724 Although the principles of negotiating with local communities are
good, given the dependency on the land policy, the author is of the view that it
may not necessarily be a model that can be easily replicated.
A high level review of these models, however, does not do justice to the subject
matter. An in-depth review into the business operations, land rights policies
and other transaction variables would need to be conducted in respect of these
business models in order to determine whether they could be replicated for
purposes of the SALRP.
In the same way that the manner in which the SALRP is structured is closely
linked to how it is funded, the manner in which agricultural investment is funded
determines how it is structured.

The investigation into different business

models does give rise to different ways to structure investments in land deals,
which could attract different potential investors.

However, these business

models are merely commercial legal tools of structuring commercial
transactions in general and not potential alternative sources of funding for land
redistribution.
8.5

Public Sector

The public sector has, albeit it with limited success, played an important role in
shaping conditions for agricultural investment by the private sector. This has
been done through, for example, the New Partnership for Africa’s Development
721
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722
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(NEPAD), the Comprehensive Africa Agriculture Development Programme
(CAADP) and the Alliance for a Green Revolution in Africa (AGRA).725
8.5.1

Regional

NEPAD has also identified the need for investment in the African agricultural
sector726 and has identified agricultural productivity as one of eight priority
areas for Africa.727 In 2006 it launched the NEPAD-OECD Africa Investment
Initiative with the OECD.728 Among other objectives and benefits, the initiative
is also aimed at partnership with the OECD, which offers African countries a
vehicle for co-operation with the world’s major investing countries.729
NEPAD's agricultural programme framework is CAADP.730 The aim of CAADP
is to improve and promote agriculture across Africa.731 NEPAD, the Regional
Economic Communities and the African Union, together with a number of
donors and African governments, have set up the CAADP Multi-Donor Trust
Fund (MDTF) which is aimed at financial support for CAADP. The key focus
areas are: i) extending the area under sustainable land management;
ii) improving rural infrastructure and trade-related capacities for market
accesses; iii) increasing food supply and reducing hunger; and iv) improving
agricultural research, technology dissemination and adoption.732 At the time of
writing, South Africa had not signed the CAADP Compact and, as such, would
not benefit from the CAADP MDTF.733
AGRA on the other hand is working with financial institutions to make lowinterest loans available to key agro-dealers, fertilizer wholesalers and seed
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companies — and to make financing available for warehouse receipt systems,
farmer groups and agro-processing facilities.734
The nature of AGRA funding is credit. AGRA has, for example, in partnership
with Equity Bank, IFAD and the Kenyan Ministry of Agriculture, created a loan
facility of US$50 million, which was backed with a US$5 million cash guarantee
fund, which made affordable credit available to 2.5 million farmers and 15 000
agricultural value chain operators.

This was also done in Tanzania in

partnership with the National Microfinance Bank.735 AGRA currently supports
nearly 100 programmes and partnerships in 13 African countries. South Africa
is, however, not one of these countries.736
The African Business Roundtable and NEPAD, with support and funding from
the World Bank, have developed the NEPAD Infrastructure Investment Facility
(NIIF) to help meet the continent’s infrastructure challenges.737 The NIIF is a
private sector-led facility providing capacity building and other services to
African businesses and public authorities to develop successful infrastructure
projects.738 The NIIF, as such, is not a source of funding, but rather acts as an
intermediary or facilitator to assist countries to obtain the funding and other
services they need.
The GAFSP is a multilateral mechanism, inter alia, aimed at addressing the
under-funding of country and regional agriculture.

It is funded by financial

contributions. The GAFSP has been funded by Australia, the Bill & Melinda
Gates Foundation, Canada, Ireland, South Korea, Spain and the United States.
Total commitments as at 22 April 2010 equal about US$925 million, pledged
over three years.739 740 More funds may become available in 2011. However, it
is only operational in Bangladesh, Ethiopia, Haiti, Mongolia, Niger, Rwanda,
Sierra Leone and Togo.741
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South Africa is a regional member of the AfDB and has received funding from
the AfDB for its Medupi Power Project.742 Furthermore, the AfDB Agriculture
Sector Strategy 2010 - 2014 does mention, albeit not in detail, that the AfDB
would support land reform.743 Tied to the AfDB is the African Development
Fund (ADF).

The ADF provides ‘concessional funding’ for projects and

programs, as well as technical assistance for studies and capacity-building
activities.744 The type of funding is also credit-based and the ADF provides
interest free loans with a 50-year repayment period and a 10-year grace period,
subject to other finance charges.
Following a 2001 Summit directive of SADC Ministers of Lands to develop a
strategy for land reform in the region, the SADC Regional Land Reform
Technical Support Facility (SRLRTSF) was established.745 The objectives of
the SRLRTSF are to ‘mobilize technical and financial support for Member
States to develop and/or implement pro-poor land and agrarian reform policies
and programmes in support of their national development plans’.746

Thus,

although it would not be able to provide direct support, it could assist with the
SAG drafting of land redistribution funding enabling policies.

However, the

SRLRTF has experienced funding and personnel problems, which have
hampered it from becoming operational.747
8.5.2

Developmental Agencies: IFAD and USAID

It has been suggested that development agencies may assist local
communities to participate in agricultural investment by providing finance
equity, and more generally provide grants and bank guarantees to business
ventures that embody more inclusive models of facilitating agricultural
investment.748 749
742
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In the case of IFAD,750 there was a call from the chairman in 2008 to support
agriculture in Africa.
As part of recognising the need for investment in African agriculture, USAID
have implemented projects such as Current Farmer-to-Farmer (FTF) Program,
FY 2009 – FY 2013.751 South Africa is, in fact, a beneficiary of institutional
strengthening under the Special Program Support Project of the FTF.752
8.6

South-South investment

South-South investment trends have also been noted in the agricultural
investment sphere.753

754

Examples of these include India having soybean

projects in Brazil, China owning approximately 23 farms in Zambia and
Mauritian investment in Mozambique for production of food.755 Highquest noted
a link developing between Brazil and Africa. This has been attributed to Africa
having ‘the same potential for professional talent as that of Brazil but with much
lower land cost’.756
The IBSA Trust Fund is a trilateral arrangement between Brazil, India and
South Africa.757 It is funded by each IBSA country contributing US$1 million per
year to the IBSA Fund. It works on the basis that governments needing funding
submit requests in the form of proposals to the IBSA representatives around
the world. The United Nations Development Program is the fund manager and
the Board of Directors’ secretariat of the Special Unit for South-South
Cooperation.758
Funding is granted if the proposals submitted meet the following criteria:
poverty and hunger reduction; national ownership and leadership; South-South
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cooperation; use of IBSA country capacities; strengthening local capacity;
ownership; sustainability; identifiable impact; replicability; and innovation’.759
The nature of the funding is grant funding.760
Interestingly, South Africa’s land reform programme has resulted in South
Africa’s commercial farming sector expanding into the rest of Africa.761 There
has also been a trend of South African banks, who are ‘primary lenders to
agriculture’, acquiring shareholdings in other African countries.762
9

CONCLUSION

This chapter sought to identify and examine potential alternative sources of
funding for the SALRP.

The main traditional sources of funding land

redistribution programmes identified and examined included the fiscus, donor
funding, subsidies, land taxes and expropriation.
Drawing on the relationship between agriculture and land redistribution, it was
shown that there has been an increase in agricultural investment, with a
renewed focus on Africa internationally and regionally. The main driver behind
these investments is food security concerns; poverty alleviation, return on
investment, population growth and increasing rates of urbanisation being
secondary drivers.
Accordingly, foreign agricultural investment was identified as a potential
alternative source of funding for the SALRP.
Land acquisition emerged as the trend for making these investments in
agriculture. Land acquisition transactions by means of land purchases are not
always implemented due to sensitivities and complexities around divesting local
land owners, in particular smallholders, of their land rights.
There are alternatives that do not divest the land owner of its land rights. In the
absence of outright land purchases, the type of capital deployed includes equity
and loan funding to acquire shareholding. The alternatives involve the use of
business models to structure the agricultural investment and the injection of
759
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funding but with locals retaining the agricultural land ownership.

The

alternatives are by and large the business models employed by the SALRP
involving private sector or other funding.
NEPAD and the international development agencies of the United Nations,
namely IFAD and USAID, have also renewed their commitment and support to
agricultural investment in developing countries.

The World Bank has also

renewed its commitment to investing in agriculture and its policies have shifted
to allow it to fund land acquisition for land redistribution purposes.

These

multilateral and bilateral donors could be options for South Africa to consider,
subject of course to the terms and conditions being acceptable to the SAG.
Given the SALRP’s objective of redistributing land, outright land purchases
would not be feasible, but the alternative business model facilitated funding
would be. Of the structures identified, the author submits that private equity
funds such as the AECF and AIFs with a social focus would be the most
feasible structures for the SAG to explore as a means to fund the SALRP.
Finding potential alternative sources of funding a land redistribution programme
is a complex issue. There are various issues and challenges that would need
to be considered and addressed.
Foreign investment in land has recently been the subject of much controversy;
this is no different for South Africa.

For this reason, the next chapter will

discuss two problems that would impact on the SAG considering foreign
agricultural investment as a potential alternative source of funding the SALRP.
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CHAPTER 6: FOREIGN AGRICULTURAL INVESTMENT: PROBLEMS AND
OPPORTUNITIES

1

INTRODUCTION

In Chapter 5 certain potential alternative sources of funding land redistribution
were identified and examined. Foreign agricultural investment was identified,,
in particular, as a potential alternative source of funding land redistribution.
There are various factors influencing foreign agricultural investment generally,
both for the investor and host countries.763

764 765 766

There are also various

risks associated with investing in agriculture, such as production risks as a
result of external factors like the weather,767 market risk, financial risk,
institutional risk and political risk,768 and a myriad of other financing risks.769
There are also other potential problems, such as balancing food security issues
of both the foreign nations as well as the host countries; balancing ‘unequal
bargaining power’ during negotiations;770 disputed land rights resulting in
investors and locals ‘getting bogged down in disputes’,771 land use issues;772 773
and the absence of comprehensive information regarding agricultural
investment, in particular land-based agricultural investments.774 775 776
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The aforementioned potential problems are valid and would demand the SAG’s
consideration if it considers foreign agricultural investment as a potential
alternative source of funding the SALRP.

However, a full discussion and

analysis of these problems extends beyond the ambit of this thesis.

The

discussion will thus be limited to two problems, namely South Africa’s position
regarding foreign land ownership and the FDI regulatory environment.
2

SOUTH

AFRICA’S

POSITION

REGARDING

FOREIGN

LAND

OWNERSHIP
‘Large scale agricultural investment is needed, provided that the
plight of the locals in developing countries are not worsened and
the historical, political and development issues are carefully
considered and managed.’777
2.1

Problem

Commentators such as Cotula have observed that very large land deals
inevitably impact on existing land rights of the local people.778 This could be no
different for South Africa and a potentially big hurdle for the SALRP.
In 2007 the then Minister of the DRDLR commissioned the Panel of Experts on
the Development of Policy Regarding Land Ownership by Foreigners in South
Africa (Panel) to investigate and examine the question of foreign ownership of
land in South Africa.

Based on some of their findings,779 the panel made

several recommendations, some of which apply to land redistribution. These
include: i) compulsory disclosure of nationality, race and gender and other
information so that the SAG is able to keep better records of foreign ownership;
ii) special ministerial approval (with or without conditions) for certain changes in
land use in general and for disposal of certain categories of land to foreigners –
‘especially where such change of use or disposal to foreigners have the
potential to negatively impact on the state’s constitutional obligations to effect
land reform…’; iii) the establishment of a permanent Inter-Ministerial/777
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Departmental Oversight Committee should be established to monitor trends in
foreign ownership of land and changes in land use, and to recommend
appropriate corrective interventions to the SAG; iv) outright prohibition on
foreign ownership in classified/protected areas; v) limited temporary moratorium
on the disposal of state land to foreigners; vi) the SAG and all organs of state
ought to lead by example in implementing the regulatory regime on foreign land
ownership and a general prohibition on disposal or change in land ownership
which may undermine land reform and compromise the sovereignty of the
state; and vii) the SAG may consider medium- and long-term leases of public
land as a viable mechanism for acquisition of land use by foreigners.780
The concerns raised regarding the pitfalls of foreign ownership of land are not
unfounded.781 The author is of the view that it would be prudent for South
Africa to prepare for the risks that could unfold. However, not all investments in
agriculture by foreigners are ‘illegitimate’ and it has been suggested that it can
result in positive benefits for rural communities.782
This report and the recommendations seemed to have been suspended for
some time, but has resurfaced; is receiving increasing attention in South Africa
and has progressed to the point where the SAG are contemplating placing
restrictions on foreign ownership of land in South Africa.783

784 785 786

The

author submits that it is this pending reality that could make foreign agricultural
investment by means of land acquisition quite controversial and make the
SALRP more complex than it is.
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The SAG has taken a stance that ‘deepening of capitalist relations within the
agricultural sector and its deracialisation, together with foreign investment, is to
pave the way for economic growth’.787
The challenge would be to find alternatives to land ownership by foreigners
while still attracting foreign agricultural investment into South Africa’s
agriculture sector that could also present potential alternative sources of
funding

the

dispossession.

SALRP
788

and

not

perpetuate

South

Africa’s

history

of

This would be subject to upholding the beneficiaries’ land

rights, public interest and the SALRP objectives.
2.2

Opportunity

It has been suggested that foreign agricultural investments facilitated by
business models are alternatives to outright land purchases.789
In advancing their argument for more inclusive business models for promoting
investment in agriculture, the IIED, FAO, IFAD and SDC made three broad
recommendations, namely that: i) there should be improved understanding of
the business models that can be used to structure agricultural investment;
ii) national and local policies should be improved so that it can support the local
smallholders and promote the inclusive business models and iii) ‘action’ is
required at an international level for more guidance on agricultural investment
on how to apply the business models to maximise agricultural investment.790
The author agrees with this line of reasoning and submits that one of the key
elements in overcoming the foreign ownership of land restrictions, while at the
same time attracting foreign agricultural investment, lies in the use of the
correct business model, that is this requires applying the applicable commercial
principles skilfully. Careful consideration would need to be given to the various
business model options vis-á-vis the transaction variables to structure a
suitable and appropriately designed business model (whether a single or hybrid
model). It has been pointed out that inappropriately designed business models
can fail because ‘the local farmer only has “nominal influence” over key
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decisions and little profit or dividends to show for their efforts’.

791

Thus this

would also have to be taken into account in structuring the transaction.
President Zuma has also indicated in his address at the ANC’s 99th
anniversary: ‘In order to have more land available for land reform … foreigners
will be allowed to lease land but ownership will revert to South Africans’.792
This is in line with the recommendations made by the Panel.
Leases are one type of business model. Although this has been criticised,793
South Africa has been promoting lease agreements as part of the SALRP. One
way of addressing this would be to redistribute land to the beneficiaries and
allow the beneficiaries to lease the land to foreign investors.
It has been observed that another business model that has become popular, as
an alternative to land acquisition in the small scale farming sector, is the
contract grower model. Makunike maintains that some of the challenges in
respect of this business model are that: i) it does not suit all crops; ii) investors
do not have the patience to commit to this type of model in the long term
because of the ‘in-depth’ research required; iii) the ‘paradigm shift’ that
investors have to undergo when partnering with small scale farmers; and iv)
working closely with the community that cannot simply be employed and
dismissed at will and who may also requiretraining and related technical other
support.794

Aside from these challenges, which the author submits can

manifest in local private sector investments as well, the author would add
compliance with local legislation as another challenge.
The author has herself been involved in land redistribution projects with a
foreign investment component.

The author is also aware of other land

redistribution projects, such as the Solms-Delta land redistribution project.795 796
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These projects were all structured as share-equity schemes with the

investor acquiring a minority shareholding. The author has also found that this
business model, with slight modifications, suits most types of agriculture and
private investors are more amenable to this type of business model.
The author submits that a further key element to overcoming the challenge
would be the type of investor. The type of investor ultimately determines the
type of investment that will be made.
The author submits further that finding agricultural investors that: are socially
responsible; would want to play a role in the SALRP; would want to provide
capital to programmes such as the SALRP and are amenable to business
models such as outgrower models or business models where they acquire
shareholding that is not equal or more than majority shareholding in an entity
without compromising the commercial sense, ultimately drives the investment.
The SAG would do well to keep this in mind while it refines its position on
foreign land ownership and it may consider embarking on an exercise of
assessing the different business models in detail.

It should analyse:

‘contractual arrangements and economic and financial structure; how a
particular business model came to be chosen compared with alternative
options; what conditions made the operation of that business model possible;
what factors constrained it and how they were addressed by the company and
smallholders; socio-economic performance and outcomes, including economic
performance and the actual impacts on local livelihoods, incomes and
empowerment’.798
In doing so, it would hopefully ensure that agricultural investment is not
hamstrung but rather creates an opportunity for attracting foreign agricultural
investment to serve as a potential alternative source of funding for the SALRP.
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3
3.1

FDI REGULATORY FRAMEWORK
Problem

No investment, in particular FDI, operates outside of a regulatory environment.
Investment in agriculture or agricultural land is no exception. Land acquisition
transactions fall into the bilateral and regional investment agreements
framework.799 Serious consideration must be given to the legal implications
before embarking on foreign agricultural investments.800
According to the IISD, host states usually have ‘insufficient or unclear’ domestic
law concerning, inter alia, land rights and the international law framework
provides ‘hard rights’ for foreign investors. They contend that this ‘layering’ has
significant impacts.801
The sources of law that would relate to foreign investment in land redistribution
would be South African domestic law, international investment contracts and
the international treaty law on investment.802 Generally, the latter takes the form
of bilateral investment treaties (BITs).
Chapter 3 illustrated that South Africa has adequate legislation dealing with
land redistribution. Although South Africa has signed several BITs with various
potential investor countries, it has limited local investment law legislation and
the rules are recorded in several pieces of legislation.803
The IISD highlight that, although domestic law would be the primary law,
international investment contracts and BITs would prevail over domestic law,
unless the BIT was silent on certain provisions.804
BITs typically include provisions protecting the investor against expropriation;
non-discrimination provisions which require host countries to treat foreign
investors no less favourably from their domestic counterparts (the so-called
principle of ‘national-treatment’ (NT)) and which preclude host countries from
discriminating between its foreign trading partners (the so-called principle of
‘most-favoured-nation treatment’ (MFN)); and on treatment standards like ‘fair
799
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and equitable treatment’, ‘full protection and security’, rights to export the
products produced, safeguards, national security and dispute settlement.805 806
International investment contracts also contain provisions relating to local
procurement and what are referred to as ‘stabilisation clauses’, which are
aimed at addressing changes in domestic law for the duration of an investment.
The local procurement provisions require the investor to contribute to the local
community in ‘economic terms’.807 Stabilisation clauses typically take the form
of ‘freezing’, ‘economic equilibrium’ and ‘hybrid clauses’.

Freezing clauses

require the host state not to make changes to its domestic law that will affect
the investment; economic equilibrium clauses allow changes in the domestic
law but the host government has to compensate the investor for complying with
them; and hybrid is, as the name suggests, a combination of the two.808
According to the 2008 United Nations Special Representative of the Secretary
General on Business and Human Rights and IFC, international investment
contracts with Africa have the most ‘far-reaching’ stabilisation clauses.809
In considering different cases in South Africa, Zimbabwe and Namibia,
Peterson and Garland argue that foreign agricultural investment by way of land
acquisition subject to BITs may actually complicate efforts by the SAG to
pursue the SALRP objectives.810 In support of their argument, they point out
that BITs signed by South Africa do not contain a reference to the importance
of land reform.

Thus there is no congruency between the two legislative

frameworks.
Peterson and Garland also allude to another risk being the possibility of local
agricultural investment vehicles transacting with foreign investors, and
structuring their investments in such a manner that such investment vehicles
are regarded as FDI, which means that such investment vehicle would be
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afforded protection under a BIT.811

This is a bit of a jaundiced view, but

admittedly it cannot be ruled out as a risk completely.
The author submits that of the non-discrimination principles, the NT principle
could be most problematic for foreign agricultural investment in the SALRP.
The rationale behind this is that compliance with the NT principle could restrict
the SAG from imposing conditions on foreign investors to further its land
redistribution targets. This has been observed in the land tenure context.812
Other restrictions could include BBBEE targets. The NT principle vis-á-vis the
BBBEE Act has been tested. In the matter between Italy mining investors and
South Africa, a group of Italian mining investors challenged South Africa's BEE
legislation on the basis that it breached the South Africa – Italy BIT.813 This
matter gives an indication of how the FDI disputes could be handled within the
South Africa land reform context.814
The IISD also point out that BITs often also include ‘pre-establishment rights’,
which are an extension of the NT provisions. It essentially requires foreign
investors to invest in agricultural land on the same terms and conditions as
local investors, accompanied by provisions prohibiting governments from
imposing ‘performance requirements’ on investors.815

This could pose a

problem for agricultural investment in the SALRP because it potentially restricts
the SAG from imposing targets such as procurement or local employment
targets on foreign investors, which can have a more far-reaching impact on the
livelihoods of the beneficiaries and the local communities.
Where local procurement targets are set, it would be governed by domestic
law. However, there is also the issue whether the local community would be
able to enforce them or whether it would only be the contracting government
that would have that right.816 The author proposes that in the South African
context the answer to this issue may be the privity of contract rule, which in
essence provides that the terms of a contract can only be enforced by the
parties thereto. Thus, if the SAG wanted to extend these rights to the local
811
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community, the local communities would have to be parties to the relevant
international investment agreement or these provisions could be extended to
the beneficiaries by accepting these provisions as benefits to a third party, what
is also known as a stipulatio alteri. Unfortunately, given the nature of these
agreements, this may not be simple to achieve and due consideration would
have to be given to all the implications and legal rules at play.
The inclusion of stabilisation clauses could mean that the SAG would be
precluded from introducing legislation that may emphasise the importance of
land redistribution or land reform as a whole. This is a real risk for South Africa
because of its fragmented investment legislation and would defeat the purpose
of exploring foreign agricultural investment opportunities for the SALRP. It also
means that the SAG would need to keep a close eye on all its other legislation
incorporating investment provisions, so as to avoid finding itself in a situation of
breach.817 The IISD maintain that identifying the linkages and addressing it
expressly, including by limiting any stabilisation clauses, are ‘essential
ingredients’ to address this.818 Although this recommendation is reasonable, it
may prove more difficult to implement, considering the institutional capacity
challenges experienced in the DRDLR briefly highlighted in chapter 3.
Another issue arising from the FDI legal framework is the concern that it gives
rise to a situation of unequal bargaining power between (wealthy) investor
multinational corporations, (wealthy) investor countries and host country
governments and the host country people.819 The concern is that it reinforces
the disadvantages suffered by smallholder producers who lack bargaining
power access to markets, resources and land rights. This is compounded by
the fact that communities are divided and there are differing class levels within
the local communities themselves.820 This concern is not unfounded and the
Daewoo Affair serves as an example of what can happen if this situation is
allowed.
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A further problem identified by the IISD is that BITs may actually provide
investors with additional rights in respect of securing its operations, such as
providing water in the agricultural investment space.821
The challenge for South Africa would thus be to carefully manage the problems
that the FDI regulatory framework presents in order to facilitate agricultural
investment for its agricultural sector and the SALRP.
3.2

Opportunity

Arising from, inter alia, the need to conduct an assessment of the risks posed
by the BITs,822 the most promising development in addressing the FDI
regulatory issues lies in the fact that South Africa has initiated a process of
reviewing its BITs.823

824

The objective of the review is to ‘… make

recommendations to Cabinet in respect of the policy and legal considerations
which will impact on any future decisions taken by the executive in respect of
the protection and promotion of investments, both from an inward and outward
foreign direct investment perspective’.825
The Bilateral Investment Treaty Policy Framework Review notice notes,
soberly, that the outcome of the review will not necessarily be a ‘panacea for all
other FDI problems’.826 The author approves of this cautious approach and
regards this as a positive step towards addressing the FDI regulatory problems.
This indicates that the SAG has become vigilant when negotiating international
investment agreements and is ensuring that its domestic law contains clear
provisions regarding these issues.
An instructive finding by the IISD is that generally international law does not
give foreign investors (automatic) rights to invest in land in another state; it is a
matter of domestic law.827 This is quite important in the South African context
and could address the issue raised by Peterson and Garland that BITs signed
by South Africa do not contain a reference to the importance of land reform as it
would enable the SAG to apply its domestic law in a controlled manner,
keeping land rights issues of the SALRP at the forefront and, so doing, ensure
821
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that the significance of land redistribution is maintained vis-á-vis foreign
agricultural investment.
Two of the major recommendations of Kugelman, Lovenstein, Hallam,
Spieldoch, Murphy, Makunike, Meinzen-Dick, Markelova and Montemayor
include: i) developing a clear and comprehensive farmland investment
framework that reflects national and local interests; and ii) not outsourcing
ultimate responsibility for rural development policies to foreign investors.828
Coupled with the farmland investment framework is monitoring and
governments should ensure that local land rights are protected, especially
against dispossession.829
South Africa currently has an investment framework regulating private sector
investment into land reform, but it does not currently include a foreign
investment component. Expanding the investment framework to include foreign
investment may be a way of addressing some issues in the BITs.
The IISD cautions that the host government must ensure that ‘legitimate
expectations’ should not be created and periodic reviews of ‘additional rights’
granted to foreign investors should be undertaken to ensure that additional
protection is not given to the foreign investors that may conflict with the rights of
locals.830 This links in with the Bilateral Investment Treaty Policy Framework
Review undertaken by the SAG and the author would endorse this advice for
periodic reviews.
The SAG may also wish to leverage off the work done in respect of the
Principles for Responsible Agricultural Investment that Respects Rights,
Livelihoods and Resources (the Principles) in an effort to mitigate risks
associated with agricultural investment.831
criticised833

834

832

These Principles have been

and there is doubt that it would be complied with.835
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Nonetheless, the Principles promote: recognising and respecting existing rights
to land and associated natural resources; investments that do not jeopardize
food security but rather strengthen it; processes for accessing land and other
resources and making associated investments that are transparent, monitored,
and ensure accountability by all stakeholders, within a proper business, legal,
and regulatory environment; ensuring that all those materially affected by an
agricultural investment are consulted, and agreements from consultations are
recorded and enforced.836 837
It has been suggested that there are three areas that would be of importance in
order to achieve these Principles, namely: ‘(i) analysis to identify ways in which
agricultural investment can be used to best contribute to national strategies for
development and poverty reduction and how incentives for different actors can
be structured to achieve this; (ii) legal, regulatory, and institutional changes
required from governments and ways in which they can most effectively
strengthen their capacity to secure land rights, enforce rules, and empower
local stakeholders; and (iii) ways for the private sector to incorporate social and
environmental concerns specific to this type of investments in project
identification and implementation’.838

Once these action areas have been

finalised and refined, they would present a good opportunity for South Africa to
streamline its own strategy and processes in respect of agricultural investment
generally, but also in respect of the SALRP.
4

CONCLUSION

This chapter examined the problems of South Africa’s position regarding
foreign ownership of land and the FDI regulatory framework that South Africa
would need to consider if it explored foreign agricultural investment as a
potential alternative means of funding the SALRP.
There are limited ways that these problems and the associated challenges can
be turned into opportunities.

South Africa’s position regarding foreign

ownership of land and its history of dispossession that gave rise to the need for
835

Cotula L ‘Why it make more sense to invest in farmers than in farmland’ 1.
FAO, IFAD, UNCTAD and the World Bank Group ‘Principles for responsible agricultural investment that
respects rights, livelihoods and resources’.
837
Liversage H ‘Responding to ‘land grabbing’ and promoting responsible investment in agriculture’ 7- 9 available
at http://us-cdn.creamermedia.co.za/assets/articles/attachments/31891_land_grabbing_ifad.pdf (accessed 23
April 2011).
838
FAO, IFAD, UNCTAD and the World Bank Group ‘Principles for responsible agricultural investment that
respects rights, livelihoods and resources’ 21.
836

123

land redistribution rule out agricultural investment in the form of land purchases
for the SALRP. However, applying a different business model, such as leases
between the land redistribution beneficiaries and foreign investors, may be the
key to addressing this problem.
The fact that the significance of land reform is not recorded in BITs, coupled
with other issues such as the NT principle, could be problematic for South
Africa if it invited foreign agricultural investment into the SALRP.

These

problems could be overcome but may require policy changes and creating
room for foreign agricultural investment in the DRDLR’s investment framework.
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CHAPTER 7: CONCLUSION AND RECOMMENDATIONS

1

INTRODUCTION

With a view to addressing the budgetary constraints that have plagued the
SALRP since 1994, the objective of the thesis was to research, examine and
evaluate whether there are potential alternative funding methods, mechanisms
or approaches available, as alternatives or complementary to government grant
funding, as a means of funding the SALRP in the agricultural sector.
This chapter summarises the main findings of the research conducted and sets
out the author’s recommendations based on these findings.
2

MAIN FINDINGS

In order to answer the thesis question, the historical context of land
redistribution and the relationship between land redistribution and the
agricultural sector were evaluated.

The main finding was that land

redistribution and agriculture are intertwined and that this serves a basis for
exploring potential alternative sources of funding the SALRP from an
agricultural investment perspective.
This was followed by an assessment of the legal basis for land redistribution;
how it is funded and structured as well as the problems experienced by the
SALRP. It was found that the SALRP is primarily grant funded, with private
sector funding being encouraged.

The SALRP is, however, plagued by

budgetary and other constraints, manifesting in various structures. However,
the regulatory environment is fairly robust and can thus support investment into
the SALRP. This could comfort and encourage potential investors, which would
contribute to addressing these budgetary constraints. South Africa also makes
use of business models to structure land redistribution projects, which is
essential in facilitating funding for the SALRP. Because business models are
essential legal commercial principles applied to transaction variables, business
models are a neat solution to facilitating funding of any nature.
An assessment of how Zimbabwe and Brazil funded their land redistribution
programmes, to determine whether these programmes could offer potential
alternative sources of funding for the SALRP, was also conducted. The main
125

finding in this regard was that partnering with stakeholders, FDI, expropriation,
World Bank donor funding (and perhaps other bilateral and multilateral donors),
land taxes (provided the latter is implemented correctly) and foreign agricultural
investment could be potential alternative sources of funding the SALRP.
Drawing on the previous chapters, the discussion culminated in the
identification and analysis of various potential sources of funding for the
SALRP. It was found that the manner in which the SALRP is funded is on par
with traditional international trends. It was illustrated that different institutions
and potential donors have funded agricultural investments premised on poverty
alleviation and food security, in which the significance of the SALRP also lies.
One of the main findings, though, is that there has been a trend in agricultural
investment in developing countries, but especially in Africa, driven by food
security concerns. Given the role of South Africa’s agricultural sector; it was
argued that foreign agricultural investment could be considered as the preferred
potential alternative source of funding the SALRP.
However, the nature of these investments centres on land acquisition, which
may negate the objectives of the SALRP. Thus attracting foreign agricultural
investment into the SALRP would not be without problems.

Two main

problems were highlighted, namely South Africa’s position regarding foreign
land ownership and the FDI regulatory environment. The author argued that
there are ways of addressing these problems and turning them into
opportunities.

These lie in approaching agricultural investment cautiously,

attracting investors with a social conscience and using business models
strategically without undermining the objectives of the SALRP. With regard to
the FDI environment, the opportunity lies in leveraging off principles of
responsible investment and strengthening its own BIT policy framework, which
the SAG has undertaken.
Thus, overall the thesis question was answered and various potential
alternative sources of funding were identified, ranging from subsidies, donor
funding, subdivision of agricultural land, bilateral and multilateral donor funding
to foreign agricultural investment.
expropriation

was

also

Although not a direct source of funding,

discussed

because,

whether

expropriation

is

compensated at market value, below market value or at all, impacts on the
budget of the relevant land redistribution programme.

Foreign agricultural
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investors include SWFs, AIFs and SOEs, with the nature of transactions taking
the form of land purchases or alternative ways of acquiring rights to land
through business models.
3

RECOMMENDATIONS

Based on the findings above, the author submits that foreign agricultural
investment could be the most feasible potential alternative source of funding for
the SALRP. Accordingly, but cognisant of the SAG’s challenge of balancing
further investment, the public interest and the SALRP’s objectives, the author
recommends that the SAG deviate from traditional sources of funding the
SALRP and explore foreign agricultural investment as a potential alternative
source of funding for the SALRP.
In this regard, the author makes the following recommendations:
3.1

Business models

South Africa already has various business models in place which, combined
with its regulatory environment, makes it flexible enough to accommodate FDI.
Thus South Africa has the commercial and legal framework in place to
accommodate FDI. Furthermore, given that leases, which are regarded as a
type of business model, are supported by the SAG, it could be the initial
business model used to facilitate foreign agricultural investment in the SALRP.
This would need to be subject to, inter alia, the lease only being introduced
once land has been redistributed and ownership has been transferred to
beneficiaries.
3.2

AECF

The AECF, in terms of its competition, funds successful projects that have ‘a
positive impact on the rural poor in Africa, delivering increased employment and
income, reduced costs, and/or improved productivity’.839 The SAG should also
consider innovations such as this and enter land redistribution projects into the
AECF ‘competition’.

839
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127

3.3

Donors

Various donors and donor institutions were identified and their various
investment rationales were highlighted. The author recommends that the SAG
consider drafting funding proposals and requests to these donor institutions,
aligning the relevant significance of the SALRP to the funding or investment
rationale of the relevant institution or investor, without diminishing the rationale
of redressing dispossession. Policy changes in the World Bank regarding the
funding of land acquisition for land redistribution purposes also present the
SAG with a funding opportunity.

The author recommends that the SAG

consider using its longstanding relationship with the World Bank, that was
integral in the SALRP being based on the WBWS model, and take advantage
of the World Bank’s renewed commitment to investing in African agriculture and
its policy changes to create an alternative potential alternative source of funding
for the SALRP.
3.4

Recommendations for further research

Although the body of research available on foreign agricultural investment is
growing and it can be a potential alternative source of funding, it is not
straightforward.

Furthermore, none of the potential alternative sources of

funding reviewed in this thesis were specifically in relation to land redistribution
programmes.

Thus further research would be required to map foreign

agricultural investment directly to land redistribution.

Coupled to this, the

author found that there were many recent developments in the SAG with regard
to investment, agriculture and economics.

The scope and timeline for

completion of this thesis, however, did not allow for reviewing these
developments. The author recommends that the SAG put together a team of
experts to research this issue further.
3.5

Strengths, Weaknesses, Opportunities and Threats (SWOT)
analysis of business models

The author recommends that the SAG put together a panel of experts
comprising policymakers, academics and commercial lawyers to conduct a
SWOT analysis on the various business models applied in other countries,
highlighted in this thesis, in order to determine which model will best achieve
the SALRP objectives.
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3.6

Farmland Investment Framework

The author recommends that the existing private investment strategy should be
expanded to include FDI and agricultural investment as a whole. Alternatively,
South Africa should develop a farmland investment framework, policy or
strategy. This Farmland Investment Framework should dovetail with the SAGs
agricultural policy.
3.7

BITs review

It was pointed out that the BITs do not deal with the significance of land reform.
The author therefore recommends that, as part of its Bilateral Investment
Treaty Policy Framework Review, the SAG should consider incorporating the
significance of land reform into these revisions to ensure that these BITs
contain provisions that can provide some protection for the SAG and local
farmers in the face of FDI in agriculture and land redistribution transactions.
3.8

Policies

The author also recommends that the current land reform/land redistribution
policies should be reviewed to ensure that they take any developments in
agricultural investment into account.
If the SAG implemented foreign agricultural investment as a potential
alternative source of funding the SALRP, it would not have to reinvent the
wheel as there are existing funds and donors it could readily approach. The
food security concerns of foreign investors, vis-à-vis the role of South Africa’s
agricultural sector, create a platform for South Africa to leverage off its
comparative advantage in this sector and, so doing, attract foreign investors to
invest in agriculture and the SALRP. Complementing this is the fact that South
Africa has a “progressive” land redistribution framework, BITs in place that
could facilitate FDI, sophisticated and resourceful professionals who would be
able to understand and implement any funding model and produce creative
business models to facilitate the funding. The author is of the view that South
Africa’s agricultural comparative advantage, legislative, policy and business
model frameworks and skills and resources, in combination with the shift in
donor policies and trends in foreign land investment, facilitate the possibility
that foreign agricultural investment could contribute to alleviating the budgetary
constraints currently experienced by the SALRP.
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