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Chapter 1 

Introduction  

1.1 Background of the study 

It is a global concern that the environment and natural systems must be protected and conserved 
for the benefit of future generations.1 This has accelerated the development of environmental law 
as a new legal discipline. Such development has reflected a greater environmental consciousness 
which suggests that the protection of the environment is increasingly an objective justified in its 
own terms, and not simply a means of protecting humans.2  

Government has a duty to protect the environment.3 This duty is achieved through promulgation 
of effective environmental laws for the better achievement of the environmental objectives.4 
Environmental laws protect the environment against degradation5 for sustainable use and 
development.6  

Government also has a duty to enact environmental framework legislation (EFL) which guides 
all environmental decisions and regulates matters incidental to the environment7 for sustainable 
use and development. 8   

EFL facilitates the proper management of environmental laws. It coordinates environmental acts 
so that they are easily implemented. It serves as a guide under which other environmental 
legislative tools are interpreted.9 Other environmental statutes gain force from the EFL. At the 
core of EFL is the constitutional environmental right. The framework legislation puts into motion 
the constitutional right to environment by providing mechanisms for implementation of the right.  

1.2 Statement of the problem 

There is no EFL in Botswana. Currently, environmental matters are regulated by different pieces 
of legislation and implemented by different government departments. There is no coordinated 
management of the various environmental department sectors which fall under the portfolios of 
these different government departments. Although it has not come under scrutiny whether the 
system, through its policies, is effective or not, it remains a challenge that such policies are 
reformed and in fact promulgated into framework legislation.  

                                                            

1 Glazewski J. Environmental Law in South Africa (2005) at 5. 
2 Rio Declaration Principle 1. 
3 Glazewski op cit n1 at 5. 
4 Sustainable use and development are the key objectives for environmental protection. 
5Glazewski op cit n1 at 142. 
6 Sustainable use and development refers to the present use of the environment or natural resources which does not 
compromise the ability to use the same by future generations or degrade the carrying capacity of supporting 
ecosystems. See Section 2 of Environmental Management Act, 2004 of Tanzania. 
7 Dugard J. International Law: A South African Perspective (2005) at 393. 
8 Environmental protection, economic development and social upliftment are the key objectives of the principle of 
sustainable development.  
9Glazewski op cit n1 at 139. 
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This study addresses the integration of environmental governance in Botswana. The current 
system of environmental management has been analysed and demonstrates a need for the 
adoption of the right to a healthy environment into the Constitution, as well as the EFL. Further 
analysis shall be made in an attempt to determine how the right to environment can be protected 
and promoted. 

Having several environmental laws can complicate environmental governance, especially if there 
is no legislative framework. The adoption of EFL to serve as a framework under which other 
environmental legislative instruments are interpreted10 can improve the management of such 
instruments and matters attributable to the environment. This is not only the case with 
environmental laws but also with other areas of the law; the constitution establishes the principal 
framework11 in terms of which other legislation has to be interpreted.12  

An in-depth analysis of the relevant environmental policies and regulations in Botswana has 
reflected the need for EFL. The duty of the state, the nature and purpose of duties in correlation 
with the existing constitutional challenges to put environmental laws into place has been 
considered. This has nevertheless not changed the environmental management system in 
Botswana which can be improved by the EFL. 

The Sesana and others v The Attorney-General13 case has also been analysed and has shown the 
need for legislative framework for management of the environment. The case dealt with several 
pieces of environmental legislation which could not be consolidated into a more systematic 
structure leading to an array of confusion as to whether some of the environmental law 
instruments are still applicable or not. 

The Lesetedi Commission14 recommended the adoption of the legislative framework for the 
management of land use in Botswana due to existence of several legislative instruments on the 
use of land.15 The application of these statutes has been problematic as there is no guidance as to 
how they must be managed for the achievement of protection of natural resources and principles 
of sustainable development.  

The Commission found that there was a conflict between the role of the Minister as a policy 
maker and as overseer of proper land allocation. The Minister was not able to provide the 
requisite checks and balances or audit systems for checking his/her own actions in allocation of 

                                                            

10 Glazewski op cit n1 at 139. 
11The Attorney-General of Botswana, Dr. Athaliah Molokomme, speaking at a workshop for the Botswana 
Consensus on the Rule of Law and Good Governance said that the bill of rights, enshrined in the Constitution of 
Botswana, lays out the fundamental rights and freedoms of the individual...the constitution also provide the legal 
framework for the three branches of government, the executive, legislature and the judiciary, their functions as well 
as the boundaries of their authority. See Botswana Daily News, Thursday May 8 at 3. 
12 Nel J. and W. du Plessis. ‘Evaluation of NEMA based on a generic framework for environmental framework 
Legislation.’ (2001) 8 SAJELP at 2. 
13Sesana and others v The Attorney-General 2006 (2) BLR 633 (HC). 
14The Lesetedi Commission of inquiry on state land allocation in Gaborone. 2004. 
15Lesetedi Commission op cit n14 at 149. 
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land. The Commission then recommended for an independent, impartial and transparent system 
to deal with land allocations and planning permission.16 

In my view, the absence of EFL is the root cause of the deficiency considered in this research.  

1.3 Objectives of the study 

1.3.1 Broad objectives 

The broad objective of the study is to investigate how to give effect to the environmental 
objectives through legislation. The study proceeds to demonstrating how Botswana should 
adhere to the principle of sustainable use and development through the adoption of the necessary 
management legislation for the protection of the environment. 

The study will be informed by a comparative analysis between Botswana’s environmental 
management systems with other states in the region17 which have adopted EFL. At the end of the 
study, a determination will be made whether EFL is necessary or not in Botswana.  

1.3.2 Specific objectives 

 To demonstrate the need to incorporate the right to a healthy environment into the 
Constitution of Botswana. 

 To demonstrate how environmental right is put into motion through environmental 
legislation and policies. 

 To demonstrate how to achieve environmental management objectives through the 
adoption of EFL in Botswana. 

 To demonstrate how EFL can improve the current system of the management of 
environmental legislation in Botswana. 

1.4 Hypotheses 

From the observations of the research, together with the investigations of other legal systems, the 
study makes the following assumptions:  

 There is a general movement within the region towards the adoption of EFL. 

  It is necessary to harmonise the environmental legislation between the states by bringing 
their domestic legislation in conformity with international environmental law. 

 There is a need for the incorporation of the right to a healthy environment into the 
Constitution of Botswana. 

                                                            

16Lesetedi Commission op cit n14 at 149. 
17South Africa, Kenya, Namibia and Tanzania. 
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 The environmental jurisprudence of Botswana can be improved through the adoption of 
the environmental management legislation. 

 That effective environmental management and governance system in Botswana can be 
improved by EFL. 

1.5 Research methods 

In order to fulfill the objectives of the study, the following methods were used to gather 
information: 

1.5.1 Library research 

The library formed the main source of collecting information. I mainly intend to use a variety of 
sources such as textbooks, legislation, journals and policy documents. Decided court cases will 
also be used as authority to support my findings and legal opinions.  

1.5.2 Internet 

The internet will be used to search for any information on the environmental legislation and 
reform of the environmental laws and policies. Legislation which is foreign to Botswana shall 
also be sourced from the internet.  

1.6 Scope of the study 

The study commenced with analysis of the structure of EFL and its components, the purpose for 
which it is adopted, and its significance and contribution to the management of the environment 
in any given state. 

A determination was made as to the importance of incorporating the environmental right into the 
constitution, and how the right is given effect through the promulgation of subsidiary legislation. 
The relationship between the constitutional right to environment and EFL will be discussed with 
the view to determining how such a relationship helps to achieve effective environmental 
management and governance.  

Since there is no constitutional right to a healthy environment, and no environmental framework 
legislation in Botswana, the study indicates shortcomings in the system of environmental 
management and governance and the need for environmental law reform.  

The environmental management and governance legislation is broad and contains a number of 
chapters dealing with various environmental aspects. This study focuses on the essential 
elements of EFL, its principles and the applicability of principles, and the desirability and 
effectiveness of compliance, enforcement and implementation procedures. The study further 
determines how the courts give effect to the principles of EFL and their enforceability. 

Institutional arrangements which are necessary for the implementation of the Act shall also be 
discussed. The relationship between these institutions as characterised by cooperative 
governance will be looked at with the view to determining how they improve the environmental 
management and governance. The system of management under the framework legislation will 
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be briefly discussed, and that includes the Environmental Impact Assessment (EIA) and 
Integrated Environmental Management (IEM) legislation which are necessary for the 
management and governance of the framework legislation. 

 1.7 Relevance of the study 

The study is important because there is no EFL in Botswana for the promotion of effective 
environmental management and governance. This shall be the first overarching environmental 
law research conducted with the view to propose the reform and establishment of EFL in 
Botswana. Such an act is proposed to serve as a general framework within which environmental 
management and implementation plans must be formulated. It shall serve as a guideline in which 
decision makers of organs of state are to base their decisions.18 The framework legislation puts 
into motion the constitutional right to the environment as it provides for the implementation 
mechanisms and institutional arrangements necessary for exercising the right in pursuit of 
environmental objectives. 

The framework legislation defines overarching and generic principles in terms of which sectoral-
specific legislation is embedded,19 as well as enhancing co-operative governance amongst 
fragmented line ministries20 as seen in the National Environmental Management Act of South 
Africa (NEMA),21 Environmental Management Act of Namibia,22 National Environmental 
Management and Coordination Act of Kenya (EMCA),23 and Environmental Management Act of 
Tanzania.24  

1.8 Arrangement of chapters 

Chapter 1 

Introduction 

This chapter is introductory in nature. It gives the background and introduction to the study in 
order to understand the main objectives to be achieved. It contains a working hypothesis and 
literature review. The chapter demonstrates the ideal problem that initiated the need for the study 
as well as the research methods that inform the study. It also set out the structure that will be 
followed in this dissertation. 

Chapter 2 

The nature and essential elements of the environmental framework legislation 

                                                            

18Glazewski op cit n1 at 139. 
19Nel & du Plessis op cit n12at 1. 
20Nel & du Plessis op cit n12at 2. 
21Act 107 of 1998. 
22Act No. 7 of 2007. 
23No. 8 of 1999. 
24Act of 2004. 
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This chapter discusses the nature and essential elements of EFL25 and how they promote 
effective environmental governance as discussed by the article of Nel and du Plessis on the 
evaluation of the National Environmental Management Act of South Africa.26  

The chapter demonstrates the need for EFL to conform to the essential elements for the 
achievement of principles of sustainable use and development in any given country. 

The elements of framework legislation such as principles, institutional arrangements, and 
enforcement and compliance procedures facilitate the achievement of principle of sustainable use 
and development and effective environmental governance by providing the machinery for 
implementation of the Act. 

Chapter 3 

Environmental laws in Botswana 

This chapter focuses on the right to a healthy environment in Botswana. It determines the 
Botswana constitutional principles dealing with the environment and how such provisions 
promote effective environmental management and governance.  

The chapter demonstrates the importance of incorporating the right to a healthy environment into 
the Constitution of Botswana. The relationship of how EFL puts into motion the constitutional 
provision is demonstrated in this chapter. 

The approach of the courts as to how the environmental legislation is constitutionally protected 
will be considered with the view to ascertain whether such approach serves justice or not to the 
environment. 

The chapter further considers the environment management system in Botswana with the 
objective of determining how to promote effective cooperative environmental governance. 

Chapter 4 

The South African National Environmental Management Act No. 107 of 1998 

This chapter gives analysis of EFL in South Africa. The chapter briefly discusses the 
environmental right but rather focuses on the NEMA. 

The basic principles of EFL are critically analysed, as well as the institutional arrangements 
necessary for the implementation and management of the environmental laws.  

The chapter further demonstrates how EFL improves the achievement of environmental 
objectives in South Africa. Decided cases are discussed in support of the advanced arguments 
with the view to ascertaining how the courts give effect to environmental laws.  

                                                            

25 Such elements include the principles, characteristics, and institutional arrangements necessary for the 
implementation of the environmental legislation. 
26Nel & du Plessis op cit n12. 
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Chapter 5 

The Namibian Environmental Management Act No. 7 of 2007 

The recently adopted Environmental Management Act of Namibia is modeled from the already 
existing environmental legislation. The principles of the Act are critically analysed. Other 
essential elements are scrutinized to determine how the promulgation of this legislation has 
improved the management and governance of the environment in Namibia. Any defects noted 
are discussed with the objective of finding how such short-comings can be overcome. 

Chapter 6 

The Kenyan Environmental Management and Coordination Act 
 

This chapter focuses on EMCA. The essential elements of this Act are critically analysed with 
the view to finding how they better the management of environmental legislation. The 
institutional arrangements under the Act are looked at to ascertain the effectiveness of such 
institutions in the management of the environmental legislation. 

Chapter 7 

The Tanzanian Environmental Management Act 

This chapter evaluates the Environmental Management Act of Tanzania. The chapter 
demonstrates how the management legislation has contributed into the improvement of 
management of the environment in Tanzania. The effectiveness of the institutional arrangements 
in terms of the Act is analysed. 

Chapter 8 

Comparison between the Botswana environmental management system, and South 
African, Namibian, Kenyan and Tanzanian environmental management systems  

This chapter focuses on the comparison of Botswana EFL with that of South Africa, Kenya, 
Namibia and Tanzania.27 The similarities of their legislation, especially to the essential elements 
of the EFL, are discussed. Any defects or short-comings are analysed with the view to finding 
how the proposed EFL for Botswana can curb such defects as the model of best practice. 

Chapter 9 

Conclusion 

This chapter encompasses the author’s opinion on the research with the view to achieving the 
specified anticipated outcomes. A determination as to the need and significance of EFL in 
Botswana is critically analysed. 

                                                            

27 See Chapter 2 infra. 
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Chapter 10 

Recommendations 

This chapter provides the recommendations of the author culminating from the short-comings 
noted in the research. This chapter outlines the main components of EFL by compiling a 
proposed legislation in the form of an Act for Botswana. 
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2.1 Introduction 

Some countries28 have adopted EFL. This legislation defines overarching and generic principles 
for the enhancement of environmental cooperative governance between different spheres of 
government.29 It also provides for the general basic norms to be used for the promulgation and 
amendment of new environmental legislation.30  

The South African EFL31 has been operational since 1998. The effectiveness of this framework 
legislation has been evaluated and recommendations made for its improvement. 

The chapter is guided by the article of Nel and du Plessis32 which discusses the nature and 
essential elements of EFL.  

This chapter discusses the principles and characteristics of the EFL. The institutional 
arrangements necessary for the implementation of the Act and how they facilitate the 
environmental co-operative governance, especially international, inter-regional and intra-
governmental cooperation and civil society involvement in environmental policy formulation are 
discussed. 

The enforcement procedures for EFL such as civil measures, compliance procedures and 
criminal sanctions will also be discussed. 

The chapter serves as a framework by means of which other EFL in this dissertation are 
discussed. 

2.2 Principles of environmental framework legislation  

(a) EFL must benefit the environment. The purpose of the environmental framework 
structures is to ensure that the environment is protected against degradation for the 
achievement of principle of sustainable use and development.33 This is achieved by 
regulating the use of natural resources and minimizing environmental harm from human 
activities.  

The effective regulation of the use of natural resources promotes the achievement of 
environmental objectives by providing improved opportunities to enhance the 
environmental quality.34 This is achieved by promotion of effective co-operative 
governance and the integration of various environmental instruments relating to 
environmental protection. 

                                                            

28Kenya, Namibia, South Africa and Tanzania. 
29Loots C.’ Making the environmental law effective’ (1994) 1 SAJELP at 18. 
30Loots op cit n29 at 2. 
31The National Environmental Management Act 107 of 1998. 
32Nel & du Plessis op cit n12.  
33UNEP Article 5. 
34Nel & du Plessis op cit n12 at 19. 
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(b) EFL must provide for the guideline procedures for policy formulation and enforcement. 
The legislation must contain general environmental legal elements for the formulation, 
enforcement and implementation of the environmental policies.35 

The policy guidelines prescribed in the framework structure ensure that environmental 
policies are coordinated and consistent so that all decision makers are guided by the same 
principles in formulation and implementation of the environmental policy. 

(c) The framework legislation must be guided by principles of international environmental 
law.36 The principles are aimed at protection of natural resources and must be considered 
when environmental legislation and environmental policies are developed.  

Consideration of principles of international environmental law does not only provide for 
the achievement of environmental objectives, but also ensures that environmental 
legislation is aligned and consistent with international environmental law. 

(d) The EFL must guide the decision makers when making any decision relating to 
environmental protection.37 All decision makers must adhere to the provisions of EFL 
and ensure that the prescribed procedures are complied with before making any decision. 
This will facilitate consistency in environmental decisions as well as certainty as to the 
position and status of the environmental laws.  

(e) The framework legislation must guide the interpretation, administration and 
implementation of the environmental legislation.38 Framework legislation should provide 
for statutory interpretation and conflict resolution procedures which must be adopted 
when there are inconsistencies in environmental legislation.  

(f) The framework legislation must be easily accessible. The public must be able to access 
environmental information and also facilitate the responsible offices with the necessary 
information required for the implementation of the structure as a matter of right. Where 
information is withheld from the public, it must be withheld for a justifiable cause.39 
 

(g) The framework legislation must provide for the involvement of the civil society in the 
making of decisions relating to environment. This ensures that the interests of all 
stakeholders and affected parties are taken into account as their participation affords them 
an opportunity to influence environmental decision making.  

 
Civil society involvement is achieved by providing public participation in the formulation 
of environmental policy, environmental education and private prosecutions of 
environmental crimes.40 

                                                            

35Nel & du Plessis op cit n12 at 19.  
36See Chapter 2.3.5.1 infra. 
37Glazewski op cit n1 at 139. 
38Glazewski op cit n1 at 139. 
39Such as national security. 
40Nel & du Plessis op cit n12 at 31. 
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2.3 Characteristics of environmental framework legislation 

 2.3.1 Flexibility 

EFL must contain flexible and adaptive measures which can be transformed into changing 
circumstances when necessary. This is achieved by providing for the formulation of 
environmental policies and regulations in sectoral line ministries aimed at protecting the 
environment.  

The environmental policies and regulations can be more easily amended than an Act of 
Parliament. EFL should therefore promote policy considerations which can be flexible enough to 
be transformed by changing circumstances such as socio-economic and ecological factors. 41 

2.3.2 Policies and principles  

The principles of EFL provides for environmental policy integration.42 Policy integration 
requires interaction, accessibility and compatibility of environmental laws aimed at the 
achievement of integrated form of environmental governance.43 

 A fundamental requirement for both policy and principles of EFL is the desire to enhance 
sustainability.44 The integration of environmental policy is critical for the achievement of 
principle of sustainability hence fragmented environmental policies45 may lead to unexpected 
and unwanted environmental consequences which may occur at policy level in government.46  

It is important that policy guidelines are enacted into the framework legislation to provide 
administrative authorities with clear direction as to the goals which they are expected to achieve, 
and means of implementation, which will serve as a standard against which their actions can be 
evaluated.47 

The purpose of environmental policy is to inform the public on the government’s objectives and 
how to achieve them.48 Organs of state are therefore required to adopt measures which are 
necessary for the implementation of environmental policy. In order to be realisable, the policy 
must set out clear objectives, principles and guidelines that it intends to apply for governmental 
action.49 

                                                            

41Nel & du Plessis op cit n12 at 4. 
42See Chapter 2.2 supra. 
43Louis J. Kotze. A legal Framework for Integrated Environmental Governance in South Africa and North-West 
Province. (2006) at Chapter 2.5.2. 
44Nel & du Plessis op cit n12 at 6. 
45 Fragmentation refers to the disjointed governance structures along separate, autonomous line functioning organs 
of state that operate at national, provincial and local spheres of government. See Kotze op cit n43 at Chapter 2.3.1.  
46Kotze op cit n43 at Chapter 2.3.1. 
47Loots op cit n29 at 24. 
48Loots C ‘The effect of the Constitution on Environmental Management’ (1997) 4 SAJELP at 230. 
49Loots op cit n48 at 230. 
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Both policy statements and principles serve as a framework against which defined actions are to 
be considered.50 The integration of various environmental policy considerations and principles of 
environmental framework legislation is an aspect that should be considered in the endeavor to 
establish a holistic form of environmental governance. 

2.3.3 Civil society involvement 

The government should invoke greater public participation in making decisions relating to the 
environment.51 Public participation should be promoted at the planning and development phases 
of policy formulation and environmental law making. 

The participation and active involvement of all interested parties52 ensures that environmental 
instruments are enacted in the best interest of the public and the desired outcome is achieved.53 

It therefore ensures that open, transparent and representative processes are followed,54 which 
have been adopted in the interest of the public through their participation.55   

2.3.4 Integrated environmental management 

EFL must provide for integrated environmental management (IEM) as a useful foundation for 
the integration of environmental governance efforts. IEM56 should guide the activities which 
might impact on the environment through governance, with the involvement of civil society and 
relevant stakeholders to achieve the desired objective.57 

IEM primarily includes the inter-relationship between different spheres of government and 
environmental media such as air, land and water.58 The necessity of integrating the various 
environmental media is echoed by the inter-related nature of the environmental factors.  

IEM is therefore aimed at addressing pollutants in an integrated way taking into account the 
tolerable constraints of the environment59 within the carrying capacity of natural resources as 
well as the prescribed environmental standards. 

The principles of EFL should therefore provide for IEM to promote cooperative environmental 
governance between different spheres of government in order to achieve the environmental 
objectives. 

                                                            

50Nel & du Plessis op cit n12 at 6. 
51Glawzeski op cit n1 at 117. 
52Public and non-governmental organisations (NGO). 
53M Kidd. Environmental law. (2008) at 34. 
54Infra 2.4.1. 
55 Kidd M op cit n53 at 8. 
56IEM refers to the management of the activities of people to ensure achievement of the principle of sustainability 
and the utilisation of natural resources provided by all environmental media within the carrying capacities whilst 
promoting economic growth. See Kotze op cit n43 at Chapter 2.6.1. 
57The ultimate objective of IEM is the achievement of the principle of sustainable use and development. 
58Kotze op cit n43 at Chapter 2.6.1. 
59Kotze op cit n43 at Chapter 2.6.1. 
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2.4 Establishment of co-operative governance 

2.4.1 International cooperation 

International cooperation refers to the obligation between governments at an international level 
to share information regarding potential environmental damage.60 This obligation emanates from 
the Stockholm Declaration61 which reflects a general political commitment to international 
cooperation in matters concerning the environment.62 It is also echoed by the Rio Declaration63 
which provides for states and people to cooperate in good faith, in the fulfillment of the 
embodied principles, for the development of international law in the field of sustainable 
development.64 

International law does not allow states to conduct or permit activities within their territories, or in 
common spaces, without regard to the rights of other states, or for the protection of the 
environment.65 It is the duty of every state engaging in activities which are likely to adversely 
impact on the environment of another, to timeously inform such other state, so that mitigation 
measures, as well as an assessment as to extent of the damage likely to be caused, are 
undertaken.66 

The nature and extent of this obligation is even invoked in international disputes67and has been 
translated into specific commitments through techniques designed to ensure information sharing 
and participation in decision making.68 

The existence of international treaties on the conservation and utilisation of natural resources69 
signals the need to recognise international dimensions that should be included in the analysis of 
the macro-organisational arrangements of environmental governance.70 

EFL should ensure public participation in negotiations dealing with the writing of conventions 
and international environmental legislative proposals.71 The framework legislation should also 
ensure that mechanisms and competencies to implement international treaties and conventions 
are adopted. 

                                                            

60This is provided by the principle of international cooperation. 
61Of 1972. 
62Principle 24. 
63Rio Declaration on Environment and Development of 1992. 
64Principle 27. 
65Birnie P.W and A.E Boyle. International Law and the Environment.  (2002) at 104. 
66Principle 8. 
67In Gabcikovo-Nagymaros Project case the court held enforced the principle of international cooperation and held 
that Slovakia had not cooperated in good faith in the implementation of principles affecting transboundary 
resources. See also Case concerning Kasikili/Sedudu Island (Botswana/Namibia). 
68Sands P. Principles of International Environmental Law (2003) at 250. 
69 World Summit on Sustainable Development of 2002 is one of the treaties on the use of natural resources. These 
treaties have a direct impact on the management of environmental affairs at national level e.g. the ratification of the 
convention on Biological Diversity which provided for the development of national biodiversity policy and strategy 
in South Africa. See Strydom H. A. and N. D. King. Environmental Management in South Africa. (2009) at 81. 
70Strydom & King op cit n69 at 80. 
71Nel & du Plessis op cit n12 at 8. 
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2.4.2 Regional cooperation 

The Declaration and Treaty of the Southern African Development Community (SADC)72 
promotes regional cooperation amongst member states by establishing protocols which may be 
necessary for their cooperation in various fields of governance.73  

SADC environmental treaties are aimed at promoting the equitable use and sustainable 
development of natural resources. The member states which are signatories to the SADC treaties 
are required to give effect to the treaties within national processes by adopting measures which 
are necessary for their implementation.74 

The member states have the obligation to ensure that their national processes and procedures of 
environmental management and governance promote regional cooperation necessary for the 
achievement of the objectives of the treaties and protocols. 75 In promoting regional cooperation, 
member states must be guided by principles of international law such as the principle of 
cooperation, precautionary principles and the preventative principle.76 

EFL facilitates for the achievement of effective coordination and governance efforts by 
promoting regional cooperation necessary for the implementation and enforcement of 
environmental objectives. This ensures that environmental legislation within the region 
corresponds to national boundaries, and environmental and economic issues are integrated 
regionally for the achievement of the principle of sustainable development.77  

 2.4.3 Intra-governmental cooperation 

This entails the creation of cooperative structures between spheres of the same government of 
any given state. The government department whose actions are likely to affect the environment 
should commit themselves to minimise environmental harm.78 

The environmental factors are multi-facetted and often fall within the jurisdiction of various 
spheres and organs of any given state.79 These organs of state should be involved in the planning 
processes and decision making relating to the environment, particularly their cooperation and 
participation in the planning and development of environmental policy. 

EFL should provide for coordination of all planning authorities in the development process. 
Effective planning and development of environmental policy can be achieved through 

                                                            

72The Declaration and Treaty of SADC of 1992. 
73Art 22. 
74Art 22. 
75SADC treatry op cit n72 article 22. 
76Dugard op cit n7 at 394. 
77Nel & du Plessis op cit n12 at 9. 
78Glazewski op cit n1 at 108. 
79Glazewski op cit n1 at 108. 
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cooperation of all organs of state ranging from national and provincial government to local 
government.80 

Nel and du Plessis propose for the establishment of Planning Committees whose membership is 
comprised of representatives from all organs of state and representatives from NGOs. The 
committees must be tasked with the responsibility of national environmental policy planning and 
development as well as the promotion of cooperative environmental governance. 81 

The cross-sectoral representation in the proposed Planning Committees ensures that 
environmental information is disseminated to all stakeholders active in environmental 
governance.82 The sharing of information facilitates transparent and well cooordinated 
management of environmental legislation as other structures of government are able to make 
informed decisions and contribution in policy formulation relating to the environmental issues.  

2.4.4 Cooperative agreements 

Cooperative environmental governance may be effectively achieved and promoted by 
environmental management cooperative agreements entered into by various organs of state 
having jurisdiction over the matter which is affected by the agreement.83 

The purpose of cooperative agreements is to adopt a collective cooperative and participative 
approach in environmental management.84 They serves as a framework for future cooperation 
and specify the parties to the agreements’ shared objectives, such as roles and responsibilities, 
sharing of information, harmonisation of decision making and mutual support.85 

EFL should promote cooperative agreements at all levels of environmental governance necessary 
to give effect to the principles of cooperative governance contained in the framework legislation. 
Such cooperation should be extended to NGOs and the public as interested parties in 
environmental management and governance, for purposes of promoting compliance with the 
principles of the Act. 

2.5 Institutional arrangements 

The effective implementation of environmental legislation depends on appropriate institutional 
arrangements which are designed to apply environmental policy for sustainable development as a 
collective undertaking.86 These institutions focus on the national policy formulation and the 

                                                            

80Kotze L. and S. De La Harpe. ‘The good, the bad and the ugly: Using good and cooperative governance to 
improve environmental governance of South African World Heritage Sites: A case study of the Vredefort Dome’. 
2008 (2) PER at 40. 
81Nel & du Plessis op cit n12 at 10–11. 
82Nel & du Plessis op cit n12 at 11. 
83Glawzeski op cit n1 at 158. 
84Glawzeski op cit n1 at 159. 
85Bosman C.  L. Kotze and W. du Plessis. ‘The failure of the Constitution to ensure integrated environmental 
management from a co-operative governance perspective’. (2004) 19 SAPR at 420. 
86Nel & du Plessis op cit n12 at 10. 
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promotion and facilitation of coordination and cooperation on environmental management 
issues.87  

Different institutional options should be considered before strategic decisions are made as to the 
type of institution necessary for an environmental governance system.88 

The following institutions are necessary for the administration and implementation of 
environmental management legislation: 

2.5.1 Environmental Advisory Council 

There should be an Environmental Advisory Council (ECA) to perform the functions of state 
administration. The ECA should be composed of members whose experiences reflect various 
fields of environmental management in the public and private sector.89  

ECA should be tasked with informing the relevant authorities on the application of 
environmental principles and advising on any matter concerning the environmental management 
and governance.  

ECA should also review and advise on any environmental standards, guidelines and regulations 
relevant to the administration of the framework legislation. The ECA should deal with national 
policy formulation and realization of environmental objectives as well as promotion and 
facilitation of coordination and cooperation of intra-governmental structures.90  

2.5.2 Environmental Ombudsman 

Environmental management and governance is broad and therefore environmental service is also 
diverse in nature. It is therefore necessary to establish a central government institution with high 
political status and sufficient government authority91 such as the Environmental Ombudsman.  

The Office of the Ombudsman is an extra ministerial body, and in discharging its functions is not 
subject to the direction or control of any other person or authority, and its proceedings cannot be 
questioned in any court of law.92 Reports from the Office of the Ombudsman are filed to the 
President and eventually to parliament.93 

The essential characteristics of the Ombudsman Office are that it must be impartial and 
independent. The Environmental Ombudsman’s operations must be independent from the 

                                                            

87Paterson A and L. J Kotze. Environmental Compliance and Enforcement in South Africa. Legal Perspctives. 
(2009) at 78. 
88Paterson & Kotze op cit n87 at 78. 
89Glazewski op cit n1 at 142. 
90See s 40 of Tanzania Environmental Management Act of 2004.  
91Strydom & King op cit n69 at 79. 
92http://www.eisa.org.za/WEP/comagency.htm (accessed on 26 September 2009 at 09.40) 
93http://www.eisa.org.za/WEP/comagency.htm op cit n92. 
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government and agencies it is mandated to investigate.94 It is important that the independence of 
the office be clearly demonstrated in the statutory basis on which it is established. 

The Environment Ombudsman should monitor compliance with environmental policy and be 
able to act decisively when conflict arises between powerful interest groups. The Ombudsman 
acts as a mediator between the government and citizenry and could initiate judicial review of 
both environmental legislation and administrative actions.95 
 
2.5.3 Government departments 

The government has a constitutional mandate to conduct its business in a way that is consistent 
with the principle of sustainable development, and to integrate environmental issues into its 
planning process.96 Environmental management should be integrated at all levels or spheres of 
government ranging from policy planning to operational levels of organisations.97 

The government is responsible for implementing environmental policies, plans and programmes 
at national level as well as ensuring that environmental management is integrated and compliant 
with the principles of EFL.  

Various government departments manage different environmental management instruments 
relevant to their ministerial portfolios. These departments should be tasked with the 
administration and enforcement of environmental sectoral specific legislation. 

These traditional government departments98 as institutional arrangements are subject to political 
control and are therefore the least autonomous of the available institutional types.99 

EFL must promote cooperative governance by developing procedures aimed at promoting the 
integration and coordination of environmental functions exercised by various government 
departments. 

2.6 Compliance, enforcement and implementation 

2.6.1 Compliance procedures 

EFL should provide a clear and compliance procedure which can be understood by all 
stakeholders. The procedure should be fair, reasonable and achievable in conception, in order to 
guide the enforcement and implementation of environmental instruments.100 

                                                            

94http://www.eisa.org.za/WEP/comagency.htm op cit n92. 
95Van Reenen  T.P ‘Constitutional protection of the environment: Fundamental (Human) right or principle of state 
policy’ (1997) 4 SAJELP at 289. 
96Couzens E. and M. Dent. ‘Finding NEMA: The National Environmental Management Act, the De Hoop Dam, 
conflict resolution and alternative dispute resolution in environmental disputes’. (2006) 3 PER at 22. 
97Strydom & King op cit n69 at 17. 
98Various governments departments and their roles in environmental management and governance shall be discussed 
in Chapter 4.5 infra. 
99Strydom & King op cit n69 at 78. 
100.De Ville J.R. Judicial Review of Administration Action in South Africa. (2003) at 40. 
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The principles of EFL must provide compliance procedure as a guiding principle for 
enforcement and implementation which should be adhered to by decision makers and affected 
parties. Failure to comply with the provisions of the Act should attract prescribed sanctions. 

The institutions under the framework legislation must have the power to enforce the prescribed 
sanctions.101 Failure to empower such institutions renders the statute redundant as it will be 
unenforceable. 102 Environmental officers (EO) must be able to issue compliance and abetment 
notices and directives103 setting out the nature of the contravention with the Act, as well as the 
extent of possible sanctions.  

2.6.2 Conflict resolution 

Not all the environmental disputes can be resolved by the courts.104 The parties may choose to 
refer the dispute to alternative dispute resolution mechanisms which may include arbitration, 
negotiation and mediation.  

A conflict may originate between government departments as a result of conflicting legislation. 
EFL should therefore provide for conflict resolution procedures between the organs of state. If 
any legislation is in conflict with EFL, then the latter should prevail.105 Conflict resolution 
mechanisms must be defined and applicable to NGOs as well.  

International conflict resolution procedures and mechanisms are available to assist in the 
settlement of international environmental disputes.106 The United Nations Charter contains the 
traditional mechanisms of conflict resolution inter alia negotiations, mediation, conciliation and 
arbitration.107  

2.6.3 Criminal sanctions 

EFL should expressly provide for the offences under the Act.108 The punishment must take into 
account the nature and extent of the environmental damage, especially the irreparable nature of 
environmental harm.109  

If punishment is a fine, it should be a significant amount to deter potential offenders from 
contravening the provisions of the Act. This would discourage non-compliance by imposing 
costs on those who fail to comply with prescribed environmental standards.110 

                                                            

101This will ensure that there is conformity by detecting violations of the law. 
102Paterson & Kotze op cit n87 at 53. 
103Paterson & Kotze op cit n87 at 55.  
104Richard Macrory. Regulations, Enforcement and Governance in Environmental Law. (2008) at 45. 
105Nel & du Plessis op cit n12 at 12.  
106The United Nations Charter of 1945 available at http://www.un.org/en/documents/charter/ (accessed on 28 

September 2009 at 10.21) 
107Article 33. 
108Paterson & Kotze op cit n87 at 53. 
109Kidd M. ‘Environmental Crime – Time for a Rethink in South Africa’ (1998) 5(2) SAJELP 181 at 193. 
110Kidd op cit n109 at 194. 
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In determining the amount to be imposed, the court should consider the seriousness of the 
violation, the economic benefit resulting from the violation, as well as any history of such 
violations.  

Furthermore, the courts should consider any good-faith efforts to comply with the applicable 
requirements, the economic impact of the penalty on the violator, and such other matters as 
justice may require.111 

2.6.4 Civil measures 

Civil sanctions such as interdict, damages and delictual measures are replacing a significant part 
of the criminal law in critical areas of law enforcement because they are cheap, easy and quicker 
to impose than criminal sanctions. 112 They are not constrained by criminal procedure and 
therefore imposing them is more efficient in combating environmental crimes.113 

Interdicts allows for proactive intervention by stopping the development of any proposed activity 
which is harmful to the environment. It is quicker to resolve the matter through interdicts than 
criminal sanctions. 114 Although interdicts are mainly provisional sentences, they however ensure 
that compliance and enforcement procedures are followed. 

Civil sanctions are awarded by the courts. They are easier to impose because they do not require 
stringent standard of proof as in criminal matters.115 The standard of proof is on a balance of 
probabilities other than proof beyond reasonable doubt required in criminal sanctions. They are 
also useful where the violator did not have criminal mens rea116 but procedural oversight. 

Delictual measures allows for the victims of harm caused by any environmental activity to 
recover damages from violators.117 Delictual measures may also be used in addition to criminal 
sanctions or any other enforcement measures. 

 It is therefore imperative for EFL to provide for civil measures as possible sanctions against 
anybody who fails to comply with the provisions of environmental legislation.118  

2.6.5 Locus standi 

Locus standi regulates one’s competence to invoke the jurisdiction of the court in enforcing non-
compliance with environmental legislation. For the parties to be able to approach the court for 
compliance, enforcement and implementation of environmental legislation, they must have the 
necessary standing in law. 

                                                            

111Kidd M. ‘Alternatives to the Criminal Sanction.’ (2002) 9 SAJELP at 43. 
112Kidd op cit n111 at 43. 
113Kidd op cit n111 at 38. 
114Kidd op cit n111 at 42. 
115Kidd op cit n111 at 44. 
116The mental element of environmental crime is difficult to prove and may render criminal sanctions ineffective. 
See also Glazewski op cit n1 at 119. 
117Kidd op cit n111 at 46. 
118Loots op cit n29 at 34. 

 

 

 

 



22 

 

EFL should provide the rules of locus standi as a necessary and inherent measure of enforcing 
compliance with environmental legislation.  

The public and public organisations as interested and affected parties in environmental crimes 
should be authorised to utilize judicial remedies available to enforce administrative authorities to 
comply with their obligations.119 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                            

119 Loots op cit n29 at 27. 
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3.1 Introduction 

Botswana, formerly the British Protectorate of Bechuanaland, was declared a British Protectorate 
in March 1885.120 After the discovery of gold in 1867, the Transvaal government, which was a 
Boer republic, was opposed to the British colony and sought to annex parts of Bechuanaland 
despite the fact that Britain forbade annexation.121  

The origin of environmental laws in Botswana can be traced back to the founding of the 
Bechuanaland Protectorate.122 In 1891, the law of the Cape Colony was introduced into the 
Protectorate of Bechuanaland and applied to Europeans and British subjects only. Roman-Dutch 
law as influenced by English law is the common law of Botswana. This common law is 
subsisting side by side with the legislation, judicial decisions and customary law123 as a source of 
law.124 

At independence, Botswana inherited the colonial environmental management system which was 
unsystematic and disorganized125 and it did not modify the system to provide for a more 
integrated approach to achieve effective environmental governance.126 

The Constitution of Botswana was drafted by graduates from British schools and consequently 
modeled against the colonial governance.127 The Constitution however remains the supreme law 
of the land and any legislation inconsistent with it is invalid.128  

The environmental management system in Botswana is therefore not integrated and does not 
promote cooperative environmental governance necessary for the achievement of principle of 
sustainable development. 

This chapter briefly investigates the Constitutional environmental protection in Botswana and 
how the present environmental management system facilitates for the achievement of 
environmental principles. 

Furthermore, this chapter discusses the relationship between the constitution and the 
environment with the view to defining how EFL furthers the constitutional commitment to 
environmental protection. 

                                                            

120After urging by Khama III, a chief of the Tswana nation for protection, a protectorate was then established. See 
Lubabalo.  Botswana's Legal System and Legal Research (2006) at 1. 
http://www.nyulawglobal.org/globalex/Botswana.htm (accessed on 17August 2009 at 12.00). 
121http://www.nyulawglobal.org/globalex/Botswana.htm (accessed on 17 August 2009 at 12.00). 
122The common law in force in the Cape of Good Hope (now South Africa) was the Roman-Dutch law as received 
from Holland and developed by the Colony's superior courts. 
123Customary law is only applied to tribesmen of Botswana. 
124http://www.nyulawglobal.org/globalex/Botswana.htm (accessed on 17 August 2009 at 1200). 
125http://www.emeraldinsight.com (accessed on 17August 2009 at 12.00). 
126http://www.cato.org/pubs/journal (accessed on 17August 2009 at 11.50). 
127http://www.cato.org/pubs/journal (accessed on 17 August 2009 at 11.50).  
128See the Constitution of Botswana Chapter 1. 
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The leading case of Sesana and others129 dealt with the formulation and implementation of 
environmental policy. This case will also be discussed, outlining the relevant considerations 
necessary for this research.  

The Lesetedi Commission130 addressed land issues. The commission recommended a framework 
structure for regulation of land issues. The commission will be briefly discussed with the view to 
incorporating its recommendations into the proposed framework legislation that will also affect 
land use as a natural resource. 

The chapter is aimed at proposing the adoption of EFL in Botswana for the integration, 
management and implementation of environmental instruments. 

3.2 The need for constitutional right to environment in Botswana  

The Constitution of the Republic of Botswana131 does not make provision for a right to a healthy 
environment. The Constitution should include the right to a healthy environment as a 
fundamental human right132 which requires necessary measures to be put in place to facilitate for 
the enjoyment of the right. Such measures will ensure that environmental considerations are 
accorded respect and recognition in the country.133 In modern constitutional dispensation, the 
Constitution embodies the fundamental rights.134 It is the supreme law of the land and all laws of 
the state are tested against it.135 

Currently, protection to the environment in Botswana is incidental to other fundamental rights in 
the constitution.136 This raises a question as to the recognition of the importance of the 
environmental protection and management in Botswana, particularly to the achievement of the 
principle of sustainable use and development of natural resources. 

There is therefore a need to incorporate the right to environment as a fundamental human right 
into the constitution of Botswana in order to accord it more protection and enforcement. The 

                                                            

129Infra 3.3.2. 
130Infra 3.3.1. 
131Chapter 1 of 1966. 
132Rautenbach, I.M. and E.F.J.Malherbe. Constitutional law of South Africa (1999) at 322. 
133Director: Mineral Development, Gauteng Region and Sasol Mining Pty ltd v Save the Vaal Environment and 
others 1999 (2) SA 709 (SCA) at 719. 
134The enforceability of the environmental right was echoed by Weeramantry J who opined that the protection of the 
environment is a vital part of contemporary human right doctrine. It is a sine qua non for other rights such as the 
right to health and right to life. See Gabcikovo-Nagymaros Project case at 24. 
135Director: Mineral Development, Gauteng Region and Sasol Mining Pty Ltd v Save the Vaal Environment and 
others 1999 (2) SA 709 (SCA) at 751. See also Sesana and others v Attorney-General 2006 (2) BLR at page 751. 
136In Sesana and others v Attorney-General, the court used the right to freedom of movement to give effect to the 
various environmental legislation. Section 14(3) states that:  
‘Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in 
contravention of this section to the extent that the law in question makes provision for the imposition of restrictions 
that are reasonably required in the interest of defense, public safety, public order, public morality or public health or 
the imposition of restrictions on the acquisition or use by any person of land or other property in Botswana and 
except so far as that provision or, as the case may be, the thing done under the authority thereof, is shown not to be 
reasonably justifiable in a democratic society.’ 
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need for constitutional amendment to include the right to environment was lamented by the 
Attorney-General of Botswana137 when advocating for constitutional review. Her views were 
also conceded by Dingake J. who also observed that: 

‘there is rule of law in Botswana but many improvements can be done to improve access 
to justice in the country…there is need for the civil society to be rights conscious and that 
societal values need to be embedded in the constitution.’138 

The advantage of inclusion of the right to a healthy environment in the constitution is that the 
right is a distributional, conflict-resolving mechanism, as it elevates the environmental right to 
the same level as other fundamental rights and freedoms.139 It brings the protection of 
environment directly within the ambit of the interpretation of the contents of other fundamental 
rights.140 It also result in a shift in emphasis in that these rights and freedoms may only be 
limited in terms of the law of general application to the extent that the limitation is reasonable 
and justifiable in an open and democratic society.141 

The Constitution reflects a right-based approach to allow all law and administrative conduct to 
recognise and promote individual rights and freedoms as fundamental human rights including 
environmental right.142  

Constitutional entrenchment of right to a healthy environment in the form of a human right 
serves as a basic condition for human existence which must be protected.143 The failure to protect 
the environment results in degradation of natural resources which may threaten not only the 
health, livelihoods and lives of humans, but our continued existence which is dependent on the 
environmental media.144 The creation of a constitutional right to the environment promotes an 
integrated approach to environmental management and governance.145 

The right to a healthy environment should not stand in isolation. The state must enact legislation 
that sets into motion the environmental constitutional provisions. The government has a duty to 
adopt appropriate laws and utilize these laws to regulate the effects of human activities on the 
environment for proper governance and management.146 Proper governance and administration 

                                                            

137Dr. Athalia Molokomme observed that:  
‘Botswana has made strides in upholding democratic principles but there are a need for a constitutional review to 
enhance the protection of fundamental human rights.’ 
 See Botswana Daily News, Thursday May 8, 2008 No. 86 at 1. 
138Daily news op cit n132 at 24. 
139Van Reenen op cit n95 at 281.  
140Van Reenen op cit n95 at 281.  
141S 36 of the Constitution of South Africa provides that the limitation of a constitutional right should be based on 
human dignity, equality and freedom and should also take into account all relevant factors that may render the 
limitation justifiable. See also Strydom &King op cit n69 at 224. 
142Rautenbach & Malherbe op cit n132 at 224. 
143Feris L. Constitutional Environmental Right: An underutilized resource (2007) at 7 available at 
http://www.saifac.org.za/docs (accessed on 8 September 2009 at 13.04). 
144Feris op cit n143 at 7. 
145Feris op cit n143 at 7. 
146Kotze & De La Harpe op cit n80 at 6. 
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requires a sound integrated legal framework which mandates sustainable environmental 
governance efforts.147  

EFL facilitates cooperative environmental governance by establishing principles for decision 
making.148 It provides for the establishment of institutions for promotion of cooperative 
governance,149 and procedures for coordinating environmental functions by organs of state as 
well as administration mechanisms to champion the environmental cause.150  

Such legislation serves as a framework under which other sectoral environmental legislation is 
embedded151 and helps in the implementation of the right to a healthy environment entrenched in 
the constitution. 

The framework legislation ensures that environmental legislation is enforceable through the 
creation of enforcement mechanisms. The mechanisms are fashioned to monitor cooperative 
governance, issue compliance orders through prescribed procedures, and arrest and punish 
offenders.152 

The Botswana government should include the right to a healthy environment in the Constitution 
and further adopt EFL to advance the commitment to the promotion of environmental protection 
and management. 

3.3 The management of environmental laws in Botswana 

Various environmental legislation in Botswana deals with specific environmental areas.153 The 
management of these instruments is the responsibility of the ministry or department tasked with 
their administration. Each ministry administers the objectives of environmental legislation 
relevant to its ministerial portfolio independently of other departments, which may lead to 
fragmented and disjointed environmental decision making.154 

Even though the system ensures that the intended outcome of legislation is achieved by 
providing specialised monitoring process, the system is not well organized and coordinated to 
facilitate effective environmental management and governance efforts. It may however be 
relevant to sensitive, vulnerable or highly dynamic ecosystems which require specific attention 

                                                            

147Environmental governance is defined as the management process executed by institutions and individuals in the 
public and private sector to holistically regulate human activities in the total environment at international, regional, 
national and local levels, by means of formal and informal institutions, processes and mechanisms embedded in and 
mandated by law for the promotion of present and future interest human beings hold in the environment. See Kotze 
& De La Harpe op cit n80 at 6.  
148See the long title of NEMA. 
149As discussed in 2.3.4. 
150Strydom & King op cit n69 at 21.  
151Nel & du Plessis op cit n12 at 4. 
152See Chapter 2.4 supra. 
153The so-called sectoral specific environmental legislation. 
154Strydom & King op cit n69 at 30. 
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in management and planning procedures,155 and specific departments may adopt the necessary 
mechanisms of enforcement and implementation of the concerned legislation.  

The environmental management system in Botswana is fragmented, discontinuous and issue 
specific. There is no integrated environmental instrument which has its primary objective as 
regulating environmental governance and management in an integrated and streamlined manner, 
and these results in disjointed environmental decision making. There is no coordinating body 
which ensures that all legislation is complied with. 

Botswana should adopt an IEM system which will facilitate and promote effective environmental 
governance. 156 IEM approach ensures that environmental attributes are considered in the 
decision making which may have a significant effect on the environment.157 This is achieved by 
the use of environmental management practices best suited to ensuring that particular activities 
are pursued in accordance with the principles of environmental management. 158 
 
The focus of environmental management is to manage the behavior of humans and the 
performance of organisations in line with environmental principles for the protection of the 
environment. 159 This is promoted by civil society involvement in environmental policy 
formulation, and alignment with environmental legislation across all various spheres of 
government. The approach will ensure that not only government is involved in environmental 
management but also all relevant stakeholders active in environmental matters.160 
 
The effective environmental management and governance in Botswana can be achieved by the 
promulgation of EFL. The framework legislation provides for a systematic and organized 
management system through integrated, orderly and progressive dispensation of environmental 
issues.  

EFL contains principles which guide the decision makers in making decisions relating to the 
environment. The Act also promotes cooperative governance by providing procedures for 
coordination of environmental functions exercised by all organs of state.161 The institutions 
created under the Act also facilitate for the achievement of effective environmental governance 
by carrying out various functions relating to environmental management and governance. 

3.3.1 The Lesetedi Commission 

The Lesetedi Commission162 was appointed to investigate the complaints for maladministration 
of land allocations in Gaborone. Relevant to this study, the commission was to: 

                                                            

155Kidd op cit n53 at 34. See also Section 2(4) of NEMA. 
156Strydom &King op cit n69 at 28.  
157Nel J. and W. du Plessis. ‘Unpacking integrated environmental management – A step closer to effective co-
operative governance’. (2004) 19 SAPR at 182. 
158Strydom & King op cit n69 at 33. 
159Strydom & King op cit n69 at 30. 
160Strydom & King op cit n69 at 28. 
161Nel & du Plessis op cit n157 at 184. 
162Lesetedi Commission op cit n14 at 147. 
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(1) establish whether the Minister of Lands and Housing has powers to allocate State land 
and the circumstances under which he can do so, and 

(2) investigate steps followed in certain land allocations in Gaborone and report whether the 
right procedures were followed. 

The Commission found that there was no transparency in land allocation and that the prescribed 
procedures for land allocation were not followed.163  

The Commission recommended the adoption of a national framework structure for land 
allocation and ancillary matters to guide decision makers when addressing matters of 
environmental interest. Such framework should provide parameters under which a decision 
maker can act. It should also provide for policy control and checks and balances through 
independent, impartial and transparent procedures.164 

The Commission also recommended the involvement of civil society in land policy formulation. 
It recommended that the responsibility for land allocation and administration should be placed on 
an independent body of professionals of integrity from government and private sector who will 
be accountable for their actions.165 

3.3.2 Sesana and others v Attorney-General of Botswana 

The applicants in this case belonged to a tribe called the Basarwa. They are the indigenous 
people of the Kalahari Desert, who built their settlements before the area was declared the 
Central Kalahari Game Reserve in 1961.166 The applicants lived, hunted, gathered wood and kept 
small stock in the reserve. The government provided basic services to the applicants in the 
reserve. However, they were prohibited from hunting after the area was declared a game reserve.  

In 2000, the government relocated the applicants to settlements outside the reserve where they 
were again provided with the essential amenities that they had enjoyed in the game reserve. The 
applicants applied to the Court for an order declaring the actions of government to terminate 
essential services such as the supply of water unlawful and unconstitutional. 

The Court considered several environmental instruments together with the constitutional 
provision relied upon by the applicants. Relevant to this research, the Court made considerations 
relating to the application of environmental legislation, principles of policy formulation, the 
importance of public participation, and conflict resolution procedures. 

3.3.2.1 Applicability of relevant environmental legislation 

                                                            

163Lesetedi Commission op cit n14 at 148. 
164Lesetedi Commission op cit n14 at 149. 
165Lesetedi Commission op cit n14 at 149. 
166The Central Kalahari Game Reserve was declared a protected area in terms of section 5(1) of the High 
Commissioner’s Notice No. 33 of 1961. 
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The decision to relocate the applicants was taken in terms of the regulations adopted under the 
Wildlife Conservation and National Parks Act.167 These regulations168 are aimed at controlling 
movements of human beings into the game reserve, which has been declared a protected area. 
The regulations are however not generally applicable as the empowering legislation does not 
apply to all the game reserves and national parks in the country.169 

The Protected Places and Areas Act170 was an appropriate legislation to be used as it is generally 
applicable and contains relevant provisions that put into motion the constitutional right to 
freedom of movement, as well as regulation of entry into the protected areas through permit and 
exemption systems.171  

The failure to use relevant environmental legislation leads to fragmentation and inconsistencies 
in environmental decision making. This causes uncertainties to the decision makers who are 
required to enforce and implement environmental legislation, as to the status and applicability of 
the concerned instruments.172 The uncertainty about the status of the law culminates in disjointed 
and fragmented decision making which renders the environmental management and governance 
efforts futile. 

The principles of the framework legislation are applicable to all organs of state and provide a 
guideline upon which environmental legislation is embedded.173 The development of any 
environmental laws should comply with the provisions of EFL which binds all decision makers 
in making decisions relating to the environment.  

3.3.2.2 Policy formulation 

The Court held that the government policies were confusing, unreasonable and unrealisable.174 
The policy on ‘total preservation of life’ was contrary to the policy of ‘encourage but not force’ 
which were all aimed at encouraging the relocation of the Basarwa from the game reserve.175 The 
government applied an irrelevant policy to the circumstances which could have been addressed 
otherwise.176 

EFL provides for the guidelines to be used in the formulation of environmental legislation and 
environmental policy aimed at giving effect to the provisions of the Act.177 The policy guidelines 
bind all decision makers in making any policy decision relating to the environment. 

                                                            

167Cap 65:02. 
168National Park Regulations of 2000. 
169S 47 of the regulations does not apply to other game reserves such as Gaborone Game Reserve, Maun Game 
Reserve, Francistown Game Reserve, Mannyelanong Game Reserve, Nnywane Game Reserve and forest reserves in 
terms of the Forest Act.  
170Cap 22:01. 
171S 4 (2). 
172See emphasis of Dow J. at 711. 
173Glazewski op cit n1 at 139. 
174At 711. 
175Sesana op cit n13 at 711. 
176Sesana op cit n13 at 746. 
177Glazewski op cit n1 at 139. 
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EFL promotes integrated and coordinated environmental policy by providing for public 
participation and cooperative governance in the development of environmental policy. 178 
Integrated and coordinated policy establishes a joint policy decision making for all the various 
sectors of environmental governance. 

The environmental policy must be clear and ascertainable so that decision makers understand 
what they are expected to do and how to achieve the objectives of the policy. Clarity and 
certainty is essential as vague provisions render the policy unenforceable.179 

3.3.2.3 Public participation 

The Court concluded that government failed to consult the applicants on formulation of 
environmental policy on ‘encourage but not force’ which significantly affected their well-being. 
The Court held that the public had the right to be consulted in the formulation and application of 
policies, and consultation does not mean informing, but affording an opportunity to have the 
view of the public taken into account in decision making.180 

The involvement of civil society in the development of environmental policy is inherently 
significant to effective environmental management and governance efforts. Public participation 
in decision making ensures transparency and accountability in decision making, which is 
necessary for the achievement of principle of sustainability. 

The participation of members of the public and NGOs in environmental decision making ensures 
that the public is aware of their obligations under the policy and that their interests are 
considered. 

3.3.2.4 Conflict resolution 

The declaration of protected places and areas considered in this case fell within the ambit of 
Protected Places and Areas Act181 and the Wildlife Conservation and National Parks Act.182 The 
former regulates movements of human beings into places declared protected areas whilst the 
latter also regulates entry into the game reserves as protected places. The two legislations contain 
different procedures for granting access to the protected areas which are incompatible.  

The case demonstrates the need for environmental framework legislation upon which 
environmental policies are formulated. The framework legislation will provide for the guiding 
principles and conflict resolution procedures to be used in environmental disputes. The 
legislation also facilitates for achievement of effective environmental governance by establishing 
institutions necessary for the promotion of cooperative governance as well as the involvement of 
the public in environmental decision making. 

                                                            

178Kotze op cit n43 at Chapter 2.5.2. 
179Loots op cit n48 at 230. 
180Sesana op cit n13 at 676. 
181Cap 22:01. 
182Cap 65:02. 
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Conflict resolution is one of the essential elements of EFL necessary for enforcement and 
implementation. The conflict resolution procedures facilitate for effective enforcement and 
compliance by providing measures and guidelines to be adopted in environmental disputes. 

EFL must provide for the resolution of conflict emanating from conflicting legislation. Failure to 
provide conflict resolution measure renders environmental governance efforts futile. 

3.4 Institutional arrangements 

3.4.1 Government departments 

The Botswana government is divided into two separate but interdependent spheres namely the 
national and local government. The Constitution of Botswana identifies which sphere of 
government is competent to make and administer laws on various functional environmental 
areas. Some of these functional areas fall within the concurrent competencies and the 
constitution does not provide for the conflict resolution mechanisms regarding conflict of legally 
entrenched powers. The following departments play a significant role in environmental 
management and governance in Botswana: 

3.4.1.1 Department of Environmental Affairs 

The Department of Environmental Affairs (DEA) falls under the Ministry of Wildlife, 
Environment and Tourism.183 Its primary duty is to pursue policies and measures which increase 
the effective use and management of natural resources, so that beneficial interactions are 
optimised and harmful environmental side-effects are minimised.184  

The inter-relationship of DEA with other sectoral ministries lies in the management of EIA 
Act.185 The legislation places an obligation on the proponent for any development which is likely 
to impact on the environment to carry out environmental impact assessment. 186 

All environmental legislation deals with the management and conduct of business that affects the 
natural resource. It is conceivable that before implementing an activity under environmental 
legislation, authorisation for implementation should be obtained from DEA, which is the lead 
agent for environmental management and governance187. 

Environmental management and governance can be made effective through cooperation between 
various spheres and organs of government.188 EFL should place the role of facilitating 

                                                            

183The Ministry has other two departments viz: the Department of Forestry and the Department of Wildlife and 
National Parks which are also mandated with the management and governance of environmental statutes such as 
Forest act and National Wildlife Conservation and National Parks Act respectively. 
184http://www.envirobotswana.gov.bw (accessed on 9 September 2009 at 14.10) 
185Act No. 6 of 2005. 
186S 4 of the Environmental Impact Assessment Act, 2005 of Botswana. 
187See Wetland Policy and Strategy of Botswana. http://www.envirobotswana.gov.bw/ (accessed on 9 September 
2009 at 14.36). 
188Nel & du Plessis op cit n157 at 184. 
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cooperative governance with DEA as the central point which will promote cooperative 
governance and monitor compliance and enforcement of environmental instruments. 

3.4.1.2 Department of Mining  

The mandate of the Department of Mining189 is to protect mineral resources by regulating 
activities for extraction of minerals. The Department plays a major in the conservation and 
protection of natural resources as the extraction of minerals does not only concern minerals but 
may affect the greater environment.190 

The department is tasked with issuing mining licences.191 These licences are subject to 
conditions of compliance with environmental requirements.192 The breach of the mining licence 
conditions may lead to the revocation of the licence, as well as penalties for non-compliance as 
may be determined by the competent authority.193 

Some of the environmental instruments under the administration and management of Department 
of Mining are: 

 Mines, Quarries, Works and Machinery Act194 which is generally aimed at working 
conditions but includes sections on slimes dams, fuel and oil spills and effluent water. 

 Mines and Mineral Act195 prohibits wasteful mining and processing. It regulates the 
extraction of materials such as sand. 

 Atmospheric Pollution (Prevention)196 provides for the prevention of pollution of the 
atmosphere by the carrying out of industrial processes and for matters incidental thereto. 

This governance system is fragmented and may lead to confusion in the implementation of 
environmental laws. Confusion may arise where matters relating to a single activity are governed 
by more than one line function, for example, the application for authorisation for mining activity 

                                                            

189This Department falls under the Ministry of Minerals, Water and Energy. The Department is also tasked with the 
administration and management of Water Act Cap 52:03, Boreholes Act Cap 22:02 and Precious Stones Act Cap 
32:01which are all incidental to the natural resources. See http://www.envirobotswana.gov.bw/envleg.html(accessed 
on 9 September 2009 at 17.30) 
190Extraction of minerals may affect environmentally sensitive factors such as wetlands, aquatic plants and animals. 
191The mining licenses include the licenses for the extraction of precious stones, river sand, pit sand and gravel. Of 
most importance is the extraction of river sand which is potentially irreparably harmful to river basins and wetlands 
as well as aquatic life around rivers. The extraction of river sand may seem of little importance but it has a great 
impact on the environment as it may permanently damage environments, and harm species and habitats which may 
never be rehabilitated. 
192The objective of the Department of Mining is to provide efficient administrative services for mineral exploration. 
This is achieved by a motivated workforce, and developing and implementing equitable, cost-effective and 
environmentally sustainable policies, programmes and legislation. See http://www.commonwealth-of-
nations.org/Botswana/Minerals/The_Ministry_of_Minerals%60_Energy_and_Water_Resourc/welcome (accessed on 
9 September 2009 at 17.03). 
193S 8 of the Mining Act of Botswana Cap 64:03. 
194CAP.44:02 of 1978. 
195CAP.66:01 of 1977. 
196Cap.65:03 of 1971. 
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requires a mining permit, as well as water permits which must be obtained from the Department 
of Water Affairs under the Water Act. 197 It also requires environmental impact assessment 
authorisation to be obtained under the Environment Impact Assessment Act from the Department 
of Environmental Affairs.198 

 3.4.2 Environmental Advisory Council 

EAC determines any environmental matter referred to it in relation to the environmental 
protection and management. The EAC reviews environmental standards, guidelines and 
regulations which are necessary for the achievement of the environmental objectives.199 

The membership of the EAC is drawn from the directors of various government departments and 
therefore it is broadly represented in terms of sectoral arrangements and skills. The effectiveness 
of the EAC depends on the competencies of members as well as the government support for the 
required machinery to implement the activities of the EAC. 

There is no EAC to offer technical advice on environmental considerations in Botswana. 
Currently environmental matters are administered by various government departments as 
illustrated above,200 leading to fragmented environmental governance and decision making. 
These fragmented structures result in disjointed decision processes that lead to uncoordinated 
and duplicated environmental governance.201 

EFL must provide for the establishment of the EAC in order to ensure the optimum achievement 
of the environmental legislative instruments. 

3.4.3 Environmental Ombudsman 

EFL should provide for the establishment of the Environmental Ombudsman as one of the 
enforcement and compliance agencies, which may independently take action against any 
transgressor including the state. The Office of Ombudsman should be independent and not 
subject to political influence which may compromise the quality of the decision taken.202 

In Botswana, the Office of Ombudsman does exist, and its role is to investigate 
maladministration actions of organs of government.203 The Office of Ombudsman is a public 
office and has the power and authority to hear complaints from any member of the public who 
has sustained injustice as a result of maladministration in connection with the action taken.204 

                                                            

197S 5 of the Water Act of Botswana Cap.34:01. 
198S 14 of the EIA Act of Botswana. 
199Glazewski op cit n1 at 142. 
200Chapter 3.5.1 supra. 
201Strydom & King op cit n69 at 18. 
202http://www.eisa.org.za/WEP/comagency.htm op cit n92. 
203See preamble of Ombudsman Act of Botswana Chapter 02:12. 
204S 3 of Ombudsman Act of Botswana. 
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The duties of the Ombudsman of Botswana should be extended to expressly include the 
investigation of complaints concerning the use of natural resources, degradation and destruction 
of ecosystems, as well as, the failure to protect the environment.205 

3.5 Conclusion 

The current system of environmental management in Botswana does not provide for integration 
and cooperative environmental governance which is facilitated by EFL. Furthermore, the system 
does not facilitate for effective environmental management and governance as it is 
fragmented.206  

Fragmented governance structures result in fragmented governance processes that culminate in 
disorganised policies.207 The relevant government departments tasked with the management of 
environmental legislation often focus on one environmental process leading to duplication and 
overlap of governance efforts,208 for example, the Department of Mining is tasked with issuance 
of mining licences whilst DEA is also responsible for authorising the mining activities.209 These 
departments focus in authorisation process without having sufficient resources to conduct post-
authorisation leading to delay in decision making. 

These problems could be overcome by the adoption of EFL which would provide principles, 
institutions for management and implementation as well as enforcement mechanisms necessary 
for the protection and promotion of environmental cooperative governance. The incorporation of 
the environmental right into the constitution of Botswana will also ensure that environmental 
principles and objectives are respected. 

The failure of the Constitution of Botswana to provide for the environmental right creates a 
lacuna in the commitment of protection, management and governance of environmental 
instruments, for the achievement of principles of sustainable use and development.  

The constitutional provisions, especially the fundamental rights, are accorded greater protection 
as their limitation is only allowed in terms of law of general application, and within the limits set 
for the limitation of the other rights.210 The limitation of a constitutional right should be based on 
human dignity, equality and freedom, and should also take into account all relevant factors that 
may render the limitation justifiable.211 

                                                            

205See Art 91(c) of the Constitution of Namibia Act of 1990. 
206It is fragmented as various environmental instruments are administered and managed by individual departments 
who are not obliged, at least statutorily, to consult with other relevant departments, leading to disjointed legislation 
emanating from separate policy processes. 
207See Chengeta Z., J. Jamare and N. Chishakwe .Assessment of the Status of Transboundary Natural Resources 
Management Activities in Botswana. IUCN Botswana, TBNRM project (2003) at 4.  
208Kotze op cit n43 at Chapter 2.3.2. 
209See http://www.commonwealth-of-
nations.org/Botswana/Minerals/The_Ministry_of_Minerals%60_Energy_and_Water_Resourc/welcome (accessed on 
9 September 2009 at 17.03). 
210S 36 of the Constitution of South Africa Act 106 of 1996. 
211S 36(1) of the Constitution of South Africa Act 106 of 1996. 
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The constitutional protection to the environment places an obligation on government to put into 
place measures necessary for the implementation and enforcement of the right within reasonable 
legislative and other measures.212 This will ensure that the constitutional right to the environment 
is realisable by providing an integrated approach in environmental management and cooperative 
governance.  

The incorporation of the environmental right into the constitution requires the promulgation of 
legislation that sets into motion the constitutional provision. EFL is one of the significant and 
relevant environmental instruments required for the realization of the constitutional 
environmental right.  

The absence of the environmental framework structure has led the government of Botswana into 
formulating policies which are unreasonable, confusing and unrealisable.213 The policy making, 
coordinating and monitoring functions of environmental management and governance have to be 
provided at the level of central government, especially DEA as the lead government 
environmental agency.  

EFL alone is not enough to provide for integrated environmental protection, management and 
governance. The framework legislation must be supported by appropriate, well directed policies 
and programmes, which have to be implemented by the Executive Authority. The said policies 
must be reasonable both in conception and implementation.214 

Despite the recommendations by the Lesetedi Commission,215 EFL has not been adopted. The 
commission provided guidelines for the structure which could be used to guide decision makers. 

The guidelines and principles of EFL could be useful to the courts in interpreting environmental 
instruments. The court in Sesana and others216 also had difficulty in determining the 
inappropriate environmental legislation due to the existence of various environmental 
instruments dealing with one environmental factor. The incorporation of the environmental right 
into the constitution and adoption of the environmental framework legislation can better give 
effect to the environmental objectives through management and enforcement. 

  

 

 

 

                                                            

212Kotze L. J. and A. R. Paterson. Role of Judiciary in Environmental Governance: Comparative Perspective. (2009) 
at 561. 
213The emphasis made by Dow J. in Sesana and others case. See Chapter 3.3.2 supra. 
214Government of the Republic of South Africa and others v Grotboom and other 2000 (11) BLCR 1169 (CC) at 62 
per Yacoob J. at para. 69B-D. 
215See Chapter 3.3.1 supra. 
216See Chapter 3.3.2 supra. 
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4.1 Introduction 

This chapter investigates the effectiveness of environmental management in South Africa. The 
investigation starts with an analysis of the Constitution and how it affords protection to 
environmental laws. It briefly discusses the constitutional environmental right therein. 

The chapter analyses the environmental management legislation of South Africa, focusing on the 
National Environmental Management Act (NEMA)217. The basic principles of the environmental 
management legislation will be analysed, as well as the institutional arrangements necessary for 
the implementation and management of the environmental laws.  

The chapter further demonstrates how the environmental management legislation helped to better 
achieve environmental objectives in South Africa. In addition decided cases will also be 
discussed in support of the advanced arguments with the view to establishing how the courts give 
effect to environmental laws. 

This chapter discusses the essential elements of NEMA against those of the framework 
legislation discussed in Chapter 2 above. The analysis is aimed at determining whether NEMA 
complies with the essential elements of environmental framework legislation. 

4.2 The right to environment  

South Africa has elevated the right to an environment to a fundamental human right.218 The 
Constitution of South Africa provides:  

 “Everyone has the right- 
 

(a) to an environment that is not harmful to their health or well-being; and 
 

(b)  to have the environment protected, for the benefit of present and future 
generations, through reasonable legislative and other measures that- 

  
(i)  prevent pollution and ecological degradation; 
 
(ii)  promote conservation; and 
 
(iii)  secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development.” 219 
 

The incorporation of the environmental right in the Bill of Rights enables citizens to assert the 
right at the highest possible constitutional level.220 In BP Southern Africa (Pty) Ltd v MEC for 

                                                            

217Act 107 of 1998.  
218Glazewski op cit n1at 67. 
219S 24 of the Constitution of South Africa which came into operation on 4 February 1997. 
220Kotze & Paterson op cit n212 at 562. 
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Agriculture, Conservation, Environment & Land Affairs221 the Court noted that the elevation of 
the right to an environment to a fundamental human right leads to the goal of attaining a 
protected environment by an integrated approach taking into account socio-economic factors and 
environmental principles.222  

The inclusion of the right to an environment also enhances the nature and scope of legal 
remedies available to citizens who seek to enforce the environmental right.223 The citizens are 
able to approach the courts on the basis of a breach of the right. 

The Bill of Rights applies to all law, and binds the legislature, executive, judiciary and all organs 
of state.224 The Constitution, therefore, compels the judiciary, when applying a provision in the 
Bill of Rights, to develop the common law and to give effect to the right225 by promoting the 
spirit, purport and objects of the Bill of Rights,226 which includes the environmental right. 

The right has been recognised by the courts and declared as enforceable as any other 
fundamental human right entrenched in the Constitution. This was confirmed in Minister of 
Health and Welfare v. Woodcarb (Pty) Ltd and another.227 In this case the respondent established 
a sawmill to incinerate sawdust generated in the milling process in a burner which produced a 
significant amount of smoke.  

The respondent’s neighbours complained about the air pollution emanating from the sawmill, 
and the competent authorities’ investigations revealed that the respondent was in breach of its 
permit conditions. An interdict was sought to stop the milling process.  

In granting the interdict, the Court observed that the generation of smoke was an infringement of 
the rights of the applicants to an environment which is not detrimental to their health and well- 
being.228 

In promoting the realization of the environmental right, the state has a duty to take reasonable 
legislative measures which are necessary to give effect to the right. The measures include 
prescribing guidelines for decision making to protect the environment. The Court in Government 
of the Republic of South Africa and others v Grotboom229 held that:  

                                                            

2212004 (5) SA 124 (W).  
222At 144B. 
223The available remedies include the declaration that the law and regulations inconsistent with the right are invalid. 
See Kotze & Paterson op cit n212 at 562 footnote 28. 
224S 8(1) of the Constitution of South Africa. 
225S 8(3). 
226S 39(2). 
2271996 (3) SA 155 (NPD). Even though this case was decided under s 29 of the Interim Constitution of South 
Africa Act 200 of 1993, the environmental right in that section remains identical to s 24 of the Final Constitution. 
See also Government of the Republic of South Africa and others v. Grotboom where the Constitutional Court also 
held that the constitutional right to an environment is on a par with other fundamental rights. 
228At 164F. See also BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation and Land Affairs 2004 (5) 
SA 124 (W) at 143. 
2292001 (1) SA 46 (CC). 
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“The State is required to take reasonable legislative and other measures. Legislative 
measures by themselves are not likely to constitute constitutional compliance. Mere 
legislation is not enough. The State is obliged to act to achieve the intended results, and 
the legislative measures will invariably have to be supported by appropriate, well-
directed policies and programmes implemented by the Executive Authority. These 
policies must be reasonable both in conception and their implementation.”230 

The environmental right is, however, not absolute. The right can be limited in terms of a law of 
general application subject to the requirements of the limitation clause as entrenched in the 
Constitution.231 

If the limitation is justifiable in terms of the limitation clause, then such limitation would not be 
deemed to be an unfair deprivation of the constitutional right. Apart from the provisions of the 
Constitution and the requirements of the limitation clause, there is no law that may limit any 
right entrenched in the Bill of Rights.232 

The inclusion of the environmental right in the Constitution contributes to the economic 
efficiency of environmental protection by establishing broad-based participation in 
environmental decision-making.233 This compels the legislature to consider the interest of future 
generations in formulating environmental policies aimed at the protection, management and 
governance of natural resources. 

In giving effect to the environmental right, the environmental authorities are required to adopt 
the necessary measures for the realisation of the right by taking into account all environmental 
considerations for appropriate recognition, protection and respect of the right. 234 In Director: 
Mineral Development, Gauteng Region and Sasol Mining (Pty) Ltd v Save the Vaal Environment 
and others,235 the Court held that the inclusion of the environmental right in the Constitution 
requires environmental considerations to be accorded appropriate recognition and respect in the 
administration of the country. 

                                                            

230At para 69B-D. 
231Section 36(1) provides:  
“The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the 
limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and 
freedom, taking into account all relevant factors, including- 
(a) the nature of the right; 
(b) the importance of the purpose of the limitation; 
(c) the nature and extent of the limitation; 
(d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose.” 
232S 36(2). 
233See Nel & du Plessis op cit n12 at 21; See also Van Reenen op cit n95 at 281–282. 
234Such considerations include the socio-economic issues involved in the proposed activity that are likely to 
adversely affect the environment. See Fuel Retailers Association of SA (Pty) Ltd v Director-General Environmental 
Management Mpumalanga and others. 2007 (10) BCLR 1059 (CC). 
2351999 (2) SA 709 (SCA) at 719. 
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One of the most important measures necessary for the implementation of the environmental right 
is the adoption of NEMA,236 which sets the constitutional environmental provision into motion. 

NEMA contains a number of principles which apply to the actions of all organs of state that may 
affect237 the environment throughout the Republic of South Africa.238 These principles promote 
cooperative governance and also provide for institutions and enforcement mechanisms necessary 
for the implementation of the Act. NEMA is aimed at giving effect to the constitutional 
environmental right at a framework level.239 

4.3 NEMA principles 

The first two principles240 provide that environmental management should place people and their 
needs at the forefront of its concern, and must be socially, environmentally and economically 
sustainable.241 The enforceability of these principles was confirmed in BP Southern Africa (Pty) 
Ltd v MEC for Agriculture, Conservation, Environment & Land Affairs242 where the Court 
considered various provisions of NEMA including these principles, and held that DEA&T had to 
have due regard to the effects of the proposed activities on the environment, as well as socio-
economic conditions.243  

The others principles provide for the guidelines to be used by organs of state and environmental 
decision makers when formulating policies, as well as in the interpretation, administration and 
implementation of environmental legislation.244  

The courts also recognise the NEMA principles. In MEC for Agriculture, Conservation, 
Environment & Land Affairs v Sasol Oil (Pty) Ltd245, it was observed that the interpretation of 
environmental protection and management law must be guided by NEMA principles.246 In this 
case, the Supreme Court of Appeal differed from the Constitutional Court,247 which had held that 
NEMA principles do not control the manner in which the state uses its property, even though the 
use can significantly affect the environment.248 

Generally, the NEMA principles serve as a framework within which environmental management 
plans and implementation plans must be formulated. In Minister of Public Works and Others v 

                                                            

236Act 107 of 1996. 
237See Kyalami Ridge Environmental Association and Another 2001 (3) SA 1151 (CC) where the Court stated that 
the principles apply to activities that may ‘significantly’ affect the environment. 
238S 2. 
239Kidd op cit n53 at 32. 
240S 2(1). 
241Kidd op cit n53 at 33. 
2422004 (5) SA 124 (W) at 146I. 
243At 151B. 
244Kidd op cit n53 at 33. 
2452006 (5) SA 483 (SCA). 
246At 515. 
247Kyalami Supra at 1169. 
248Kyalami Supra at 1169.  

 

 

 

 



43 

 

Kyalami Ridge Environmental Association and others, the Court echoed that the principles of 
NEMA are directed to the formulation of environmental policies by relevant organs of state. 249 

The purpose of NEMA principles is, however, to guide, and not to fetter, the decision maker. 
The decision maker is only obliged to take the principles into account and apply them in relevant 
circumstances. This was demonstrated in Bato Star Fishing Pty (Ltd) v Minister of 
Environmental Affairs and Tourism and others250 where the Court observed that the principles of 
NEMA place an obligation on the decision maker to have regard to the factors mentioned in 
Section 2, with particular regard to the circumstances of each case.251 

4.4 Characteristics of NEMA 

4.4.1 Flexibility 

A flexible environmental framework is one that addresses issues, and responds to changes in 
socio-economic and ecological factors.252 NEMA principles provide for the formulation of 
environmental policy to be considerate to the social, economic and environmental impacts of any 
proposed activity.253 

It also empowers the competent authority to adopt regulations necessary to further the objectives 
of the Act.254 The regulations are specific to the environmental considerations and administered 
by a specific sectoral legal arrangement.  

4.4.2 Policies and principles 

The principles of NEMA are also directed at guiding decision makers in the formulation of 
environmental management plans and implementation plans which are policy considerations.255 
In formulating environmental policy, decision makers are to be guided by NEMA principles in 
order to ensure that the policies are implementable and realisable.256 

In MEC for Agriculture, Conservation, Environment & Land Affairs v Sasol Oil (Pty) Ltd257 the 
Court confirmed the application of policy and principles in our jurisdiction by observing that the 
adoption of policy guidelines by a state organ to assist decision makers in the exercise of their 
discretionary powers has long been accepted as legally permissible and eminently sensible.258 

The Court in Government of the Republic of South Africa and others v Grotboom259 recognised 
the significance of policy formulation in the implementation and enforcement of the objectives 

                                                            

249At 1172. 
2502004 (4) SA 490 CC. 
251Glazewski op cit n1at 140. 
252Nel & du Plessis op cit n12 at 4. 
253S 2(4)(I). 
254S 24. 
255See Kyalami Supra at 1169. 
256See BP Southern Africa (Pty) Ltd supra at 146I. 
2572006 (5) SA 483 (SCA). 
258At 19. 
2592001 (1) SA 46 (CC). 
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of the environmental framework legislation as one of the measures necessary for environmental 
governance.260 

NEMA principles promote the participation of all interested and affected parties in policy 
formulation and environmental governance.261 This ensures that environmental policy takes into 
account the interests of the people by allowing for broad-based participation. It also provides for 
harmonisation of policies, and intergovernmental coordination of legislation and actions relating 
to the environment.262 
 
4.4.3 Civil society involvement 

Public participation in environmental decision making is an important enforcement measure 
necessary for the implementation of environmental laws. Effective protection of the environment 
is best achieved by including all persons willing to participate in the enforcement mechanisms to 
do so.263 

The principles of NEMA recognise the need for broad-based public participation in 
environmental decision making. They provide for the participation of all interested and affected 
parties in environmental governance,264 as well as knowledge and skills sharing in the 
formulation of environmental policy.265 

The National Environmental Advisory Forum266 is also comprised of members from the private 
sector with the necessary expertise and skills to enable it to carry out its functions.267 

4.5 Establishment of cooperative governance 

4.5.1 International cooperation 

International cooperation is one of the principles of NEMA.268 It recognises the discharge of 
global and international responsibilities in the national interest.269 It also requires the submission 
of reports, budgets, policies and management and implementation plans that reflect a 
commitment to the objectives of Agenda 21.270 This principle is also incorporated in the 
management of environmental instruments.271 

                                                            

260At 69D. 
261S 2(4)(f). 
262S 2(4)(l). 
263Loots op cit n29 at 34. 
264S 2(4)(f). 
265S 2(4)(l). 
266Infra 4.5. 
267Kidd op cit n53 at 36. 
268Inter-regional cooperation is recognised under this principle and in a similar manner. Thus, regional cooperation 
will not be discussed further. 
269S 2(4)(n). 
270S 26. 
271S 35. 
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International cooperation is a constitutional obligation as it provides that legislation must 
establish structures for the promotion of intergovernmental relations.272 NEMA, by recognizing 
international cooperation in its principles, is a fulfillment of a constitutional legislative 
obligation, as principles are to guide decision makers and to be taken into account in the 
formulation of environmental policy. 

International cooperation is echoed by the Inter-governmental Relations Framework Act273 
which provides for various spheres of government and all organs of state to facilitate 
coordination in the implementation of policy and legislation.274 

4.5.2 Intra-governmental cooperation 

One of the main features of NEMA is the attempt to provide for cooperative governance between 
different spheres of government.275 NEMA gives effect to the constitutional provisions on co-
operative governance in an environmental context. As a framework act, it must conform to the 
forms of public administration and governance which are based on constitutional imperatives of 
cooperative governance.276 

Chapter 1 contains principles which form the foundation of all activities undertaken in terms of 
NEMA. These principles apply throughout South Africa to the actions, or governance efforts, of 
all spheres of government.277 The principles further require environmental management or 
governance to be integrated, by acknowledging that environmental elements are inter-related and 
require cross sectoral collective undertakings.278 

Chapter 3 of NEMA places an obligation on various governmental departments to submit, for 
approval, their environmental management plans and implementation plans279 for the promotion 
of cooperative environmental governance.280 The plans must harmonise environmental policies 
of various government departments that exercise functions that may affect the environment.281 

Chapter 2 of NEMA provides for the institutions which are necessary for the promotion and 
achievement of environmental cooperative governance.282 The following chapter investigates the 
effectiveness of the institutions under NEMA, with a view to determining whether they promote 
the achievement of the purpose for which they were established. 

4.5.3 Integrated environmental management  

                                                            

272S 41(2)(a). 
273No. 13 of 2005. The Act is not relevant for this research and shall not be discussed in further detail. 
274S 3. 
275Nel & du Plessis op cit n12 at 35. See also the preamble of NEMA. 
276Strydom & King op cit n69 at 21. 
277S 2(1). 
278S 2. 
279S 13. 
280S 14. 
281S 2(4)(l) and s 12. 
282See Chapter 4.5 infra. 
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IEM is defined as the alignment of fragmented and disjointed environmental governance efforts 
by numerous organs of state that operate in different spheres of government.283 It is aimed at 
promoting cooperative governance for the better achievement of the principle of sustainability. 
This is achieved by incorporating a wide range of environmental issues that affect both 
environmental management and governance as a collective effort for the effective protection of 
the environment.284 

Sustainability is achieved by the integrated use of environmental governance tools and 
implementation strategies which are aimed at elevating the environmental benefit through the use 
of command and control, fiscal and civil-based instruments.285 

NEMA recognised the importance of IEM by providing for the promotion of IEM and 
governance as objectives of the Act.286 The inclusion of the IEM obligation places a duty on the 
decision makers to consider the integrated use of the environment for sustainable use and 
development.287 

4.5.4 Cooperative agreements 

Cooperative agreements entered into by various organs of state having jurisdiction over the 
matter which is affected by the agreements facilitate the achievement of effective environmental 
management by promoting cooperation in environmental decision making.288 

Environmental cooperative agreements specify the shared objectives, and set the framework for 
future cooperation of various government departments in making decisions relating to the 
protection of the environment. 

NEMA provides for the conclusion of environmental management cooperative agreements which 
must contain an undertaking by the person or community concerned to improve the standards 
laid down by law for the protection of the environment.289 
 
Environmental cooperation agreements under NEMA are aimed at promoting a collective 
cooperative and participative approach in environmental management and governance.290 The 
roles and responsibilities affected by the agreement include the sharing of information, the 
harmonisation of decision making, and the mutual support which is necessary for effective 
environmental governance. 

                                                            

283Strydom & King op cit n69 at 30. 
284Strydom & King op cit n69 at 30. 
285Paterson & Kotze op cit n87 at 52. 
286S 2(4) (b). The objectives of IEM are expressed in detail in Chapter 5 of NEMA. Section 23(1) provides that the 
purpose of this Chapter is to promote the application of appropriate environmental management tools in order to 
ensure the IEM of activities. 
287See also NEMA preamble. 
288Bosman, Kotze & du Plessis op cit n85 at 420. 
289S 35(3). 
290Bosman, Kotze & du Plessis op cit n85 at 420. 
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NEMA also provides for the incorporation, in the agreement, of enforcement measures for non-
compliance with the provisions of the environmental cooperation agreements,291 as a matter of 
mutual understanding aimed at implementing the objectives of the agreement. 

4.6 Institutional arrangements 

The NEMA Amendment Act,292 which is not yet operational at the time of writing this thesis, 
provides for the establishment of environmental forums or advisory committees in order to 
facilitate the achievement of specialised environmental management and governance. The duties 
and composition of such institutions are to be determined by the Minister of Environmental 
Affairs and Tourism, in consultation with the Minister of Finance.293 

Currently, the institutions which have been established by NEMA to champion the 
environmental cause which are still operational until the amended Act becomes operational, are 
discussed below. 

4.6.1 Government departments 

The environment recognised by the Constitution, as comprising a concurrent national and 
provincial responsibility, cuts across all the spheres of government.294 The legislation governing 
these functions may also be either concurrent in application or may assign duties and 
responsibilities to one sphere of government.295 

Due to the inter-relatedness of the environmental factors, various government departments are 
tasked with the management and administration of environmental instruments relevant to their 
ministerial portfolios, for example the Department of Water Affairs and Forestry is mandated to 
deal with water security; the Department of Agriculture deals with the conservation of 
agricultural resources; and the Department of Minerals and Energy deals with sustainable use 
and management of mineral and energy resources. 

For the purpose of this research, only the role of the Department of Environmental Affairs and 
Tourism (DEA&T) in the administration, management and enforcement of environmental 
legislative instruments will be discussed. 

4.6.1.1 Department of Environmental Affairs and Tourism 

The DEA&T, as the lead governmental agent for environmental management,296 has various 
committees and divisions which are tasked with the monitoring of compliance and enforcement 
of specific legislative instruments.  

                                                            

291S 35(3)(d). 
292No. 14 of 2009. 
293S 6. 
294See Schedule 4 of the Constitution of South Africa (s 44(1) (a) (ii)). 
295Kotze & Paterson op cit n212 at 564. 
296Strydom & King op cit n69 at 18. 
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Relevant to this research are institutions created under NEMA and aimed at ensuring effective 
environmental management and governance as objectives of the Act.297 The following are 
environmental institutions under DEA&T created by NEMA. 

4.6.1.2 National Environmental Advisory Forum 

The Act provides for the establishment of the National Environmental Advisory Forum 
(NEAF).298 It is a body which is representative of all relevant stakeholders in environmental 
governance as its membership is largely drawn from the private sector. 299  

The NEAF is tasked with informing the Minister of Environmental Affairs and Tourism on the 
application of NEMA principles, and advising on matters concerning the environmental 
management and governance.300 The NEAF also recommends appropriate methods of 
monitoring compliance with the principles.301  

4.6.1.3 The Committee for Environmental Coordination 

The Committee for Environmental Coordination (CEC) consists of civil servants from various 
departments.302 Its objectives are to promote integration and coordination of environmental 
functions by organs of state,303 and the achievement of environmental management and 
implementation plans.304 

The CEC is the primary institution responsible for the achievement of cooperative environmental 
governance under NEMA.305 It is responsible for scrutinizing, reporting on, and making 
recommendations regarding, functions between organs of state.306  

 4.6.1.4 The Environmental Management Inspectorates  

The Environmental Management Inspectorate (EMI) is a network of environmental enforcement 
officials from different government departments (national, provincial and municipal).  

The EMI is established under Chapter 7 of NEMA and is comprised of officials employed by 
DEA&T, officials employed by provincial environment departments or other provincial organs 
of state, municipal officials, and officials employed by other organs of state.307 

                                                            

297See generally the preamble of NEMA. 
298S 3. 
299S 6. 
300S 5. 
301S 3(2)(II). 
302S 8. 
303S 9. 
304S 10. 
305S 7. 
306Strydom & King op cit n69 at 22. 
307http://emi.deat.gov.za/login/index.aspp?ReturnUrl=%2findex.aspp (accessed on 14 September 2009 at 16.49). 
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 EMIs are also empowered to enforce any authorisations issued under their mandated legislation, 
including permits, licences and EIA authorisations.308 

The NEMA Amendment Act has increased the powers of the EMIs to conduct routine 
inspections in monitoring compliance with environmental legislation. Such inspections may be 
conducted on any premises including business and residential premises, vehicles, vessels, 
aircrafts, pack-animals, containers, bags and boxes.309 

4.6.1.5 The Enforcement Directorate Unit 

 The DEA&T also has the Enforcement Directorate Unit which is tasked with implementation 
and enforcement of pollution and waste management legislation.310 Even though the Directorate 
is not formed under NEMA, it is involved in the investigation of environmental offences.311 

4.7 Compliance, enforcement and implementation 

4.7.1 Compliance procedures 

The measures which are used to facilitate environmental compliance and enforcement are 
administrative and criminal measures. Administrative measures facilitate compliance through 
directives, abatement notices and compliance notices. Criminal measures compel compliance by 
prescribing criminal offences and sanctions.312 

 The institutional arrangements under NEMA are fashioned to monitor compliance with the 
Act.313 NEMA also provides for the EMI whose duties include management of environmental 
enforcement and compliance.314 

4.7.2 Conflict resolution 

Conflict resolution mechanisms are inherent to environmental framework legislation as tools for 
resolving environmental disputes. The most beneficial use of the environment must be achieved 
in the public interest, and potential conflicts of interest between organs of state as well as the 
public should be resolved through conflict resolution procedures.315 

Chapter 4 of NEMA deals with conflict management and fair decision-making. The Act 
prescribes conciliation, mediation and arbitration as possible conflict resolution mechanisms in 
environmental issues.316  

                                                            

308http://emi.deat.gov.za/login/index.aspp?ReturnUrl=%2findex.aspp (accessed on 14 September 2009 at 16.49). 
309S 19. 
310http://www.environment.gov.za (Accessed on 14 September 2009 at 16.32). 
311Paterson & Kotze op cit n87 at 89. 
312Paterson & Kotze op cit n87 at 6. 
313See Chapter 4.5 supra. 
314Chapter 7 part 2 of NEMA. 
315S 2(4)(m). 
316Ss 17–20. 
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4.7.3 Criminal sanctions 

NEMA contains various criminal offence provisions for non-compliance.317 The criminal 
sanctions alone, however, are not sufficient to enforce compliance as the damage caused to the 
environment is often greater than the possible criminal sanctions. The benefits of non-
compliance also often overweigh the criminal sanctions which are provided by the Act. 

NEMA grants the court discretion to consider the seriousness of the violation, the economic 
benefit resulting from the violation, as well as any history of such violations, when determining 
appropriate sentence.318  

Section 34 of NEMA further provides for the criminal liability of business entities. The business 
entity shall be criminally responsible for the environmental crimes committed by its agent during 
the course of their business. If found guilty, the offender is liable to a fine not exceeding R5 
million or imprisonment for a term not exceeding six years for first offenders, and a fine of up to 
R10 million or ten years imprisonment for recidivists.319 

There is, however, no general environmental offence and this hampers the enforcement of the 
Act where provisions do not stipulate an offence for non-compliance.320 Due to the nature of 
environmental offences, their prosecution is coupled with commercial321 and common law322 
offences which make them difficult to prosecute. 

The incorporation of the presumption of guilt in Section 34 may render the provision invalid for 
unconstitutionality. The Constitution provides for the presumption of innocence.323 The 
presumption contained in Section 34 is contrary to the Constitution and, in my opinion, invalid 
for unconstitutionality. 

4.7.4 Civil measures 

Civil measures such as interdicts, damages and other delictual measures are necessary, and 
sometimes more effective than criminal sanctions.324 These measures are enforceable in South 
Africa as NEMA enables members of the public to approach the Court in the environmental 
interest to secure any of the civil measures as appropriate relief.325 

Interdicts have the effect of stopping the development of any proposed activity which is harmful 
to the environment.326 Interdicts are quicker to enforce than criminal sanctions and can be 
obtained by anyone who is affected by the development or acting in the public interest. In 

                                                            

317S 31N of NEMA Amendment Act 46 of 2003 and Section 24F of NEMA Amendment Act 8 of 2004. 
318S 34. 
319S 1 of NEMA Amendment Act No. 14 of 2009. 
320Paterson & Kotze op cit n87 at 53. 
321Example money laundering and tax evasion. 
322Example fraud and malicious damage to property. 
323S 35(3) (h) of the Constitution of South Africa. 
324Kidd op cit n111 at 43. 
325S 32 of NEMA. 
326Kidd op cit n111 at 42. 
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Hichange Investments (Pty) Ltd v Cape Produce Company (Pty) Ltd t/a Peltz Produce and 4 
others,327 the Court granted an interdict stopping the activities of the respondent, and ordered 
environmental authorities to investigate, evaluate, and assess the impact of gases emitted from 
the respondent tannery before authorisation to continue with the activities of the company was 
given.328 

Damages and other delictual measure are also very important as compliance and enforcement 
measures of environmental legislation. The measures are less cumbersome in procedure than 
criminal sanctions as they require a less stringent standard of proof than criminal sanctions which 
require proof beyond a reasonable doubt. Civil measures may be obtained in addition to the 
criminal sanctions.329 

4.7.5 Locus standi 

A person who approaches the court to enforce compliance with environmental legislation should 
have sufficient locus standi. The legal standing requirement to enforce compliance with 
environmental legislation is recognised under the Constitution of South Africa. The requirements 
are echoed by NEMA which grants locus standi to anyone seeking relief in respect of an alleged 
breach of environmental legislation.330 

NEMA allows members of the public and non-governmental organisations (NGO) to approach 
the court in the interest of the public to enforce compliance with environmental legislation even 
though they may not be directly and personally affected by the alleged breach.331 This was 
confirmed in Minister of Health and Welfare v Woodcarb (Pty) Ltd332 where it was decided that 
the environmental right is available to all persons, including the owner of the adjacent property 
who was not affected by the alleged breach, because it is in public interest to seek appropriate 
relief.  

4.8 Conclusion 

Generally, South Africa’s environmental jurisprudence gives effective protection to the 
environment. It must be acknowledged that the environmental management field is evolving,, 
and therefore it is difficult to legislate in minute detail on environmental issues. 

There exists a constitutional right to the environment which gives it greater protection and 
recognition.333 The inclusion of the environmental right in the Constitution introduced the notion 
of inter-generational equity, which has broadened the legal basis for individuals to enforce the 
environmental right.334 

                                                            

3272004 (2) SA 393(ECD).  
328At 420I. 
329Paterson & Kotze op cit n87 at 378. 
330S 32(1). 
331Kidd op cit n53 at 226. 
33219996 (3) SA 155 (N). 
333See Chapter 4.2 above. 
334See generally Van Reenen op cit n95 at 280. 
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In Grotboom supra, the Court confirmed and enforced the environmental right.335 This has not 
only placed a duty on the state and individuals to observe the right, but has also elevated the 
environmental right to a status of higher degree in the implementation of environmental 
instruments aimed at achieving sustainable use and development of natural resources. 

The adoption of NEMA has also converted the constitutional environmental right to a more 
concrete reality by giving effect to the imperative of cooperative governance through 
management institutions, governance and enforcement mechanisms necessary for the 
implementation of the Act.336 This has established a strategic approach to environmental 
management and strengthened coordination between relevant role players.337 

Environmental management and governance in South Africa are still challenged by the 
fragmentation of governing efforts and the poorly understood distinction between an organ of 
state and a sphere of government338 as governing institutions.339 Such distinction will define clear 
roles for each organ or sphere of state in environmental governance, especially in the 
concurrence competencies of policy formulation and implementation.340  

Although NEMA provides for cooperative governance, there is need for the establishment or 
empowerment of a single department as a lead agent on environmental governance.341 This will 
ensure that the diverse environmental factors are integrated and coordinated, with the focus of 
the department on management and compliance with environmental instruments. 

Cooperative governance can contribute to the establishment of more sustainable environmental 
management by bringing on board all the relevant stakeholders and interested parties in the 
governance efforts, which should address some of the environmental challenges in South 
Africa.342 

NEMA also complies with the essential elements of framework legislation.343 It contains 
principles in terms of which other environmental legislation is embedded and formulated. It 
further provides for the necessary institutions for the management and implementation of the 
principles, as well as for compliance and enforcement procedures.  

                                                            

335See Chapter 4.2 above. 
336See Glazewski op cit n1 at 137. 
337Strydom & King op cit n69 at 31. 
338A ‘sphere of government’ refers to the governing structure whilst an ‘organ of government’ refers to a particular 
administrative body within a sphere of government. See 
http://www.thepresidency.gov.za/docs/pcsa/planning/nsdp/glossary.pdf (accessed on 15 September 2009 at 15.20) 
339Strydom & King op cit n69 at 33. 
340Clear definition of roles may also help in resolving conflicts between government departments where one 
department decides to investigate an environmental incident in order to negate or reduce another department’s 
authority. 
341DEA&T is seen as a lead agent because NEMA defines ‘Minister’ as the Minister of Environmental Affairs and 
Tourism. This does not, however, exclude the role of other ministries tasked with the administration of an 
environmental legislative instrument. 
342Strydom & King op cit n69 at 30. 
343As discussed in Chapter 2 of the thesis. 
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There is no Environmental Ombudsman under NEMA to assume the role of environmental 
public protector.344 An Environmental Ombudsman’s office is necessary as a compliance and 
enforcement agency that acts in the interest of the public in matters relating to environmental 
protection. There is, therefore, no institution outside government that can effectively investigate 
state actions and ensure that the state complies with environmental legislation. The institutions 
under the Act fall within the structures of government and their independence is significantly 
compromised, particularly as regards enforcing compliance on the part of other government 
institutions. 

NEMA provides for the formulation of management plans and implementation plans within one 
year of its enactment,345 and every four years thereafter.346 An Ombudsman could ensure that 
such obligation is fulfilled. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                            

344Some writers, such as Nel & Du Plessis and Van Reenen, have recommended the establishment of an 
Environmental Ombudsman. 
345The Minister has since extended the period for submission from 1998 to 2008. This amounts to an amendment of 
the Act, legislative power that the Minister cannot exercise unilaterally. 
346Kidd op cit n53 at 36.  
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5.1 Introduction 

This chapter investigates the EFL of Namibia. The country, which is geographically located on 
the south-west coast of the Southern African region, is adjacent to the sea, and therefore rich in 
marine living resources and related natural resources.347 

The chapter starts with an investigation of the constitutional provisions affording protection to 
the environment. The right to environment is at the centre of giving effect to other environmental 
considerations which are necessary for the implementation of the constitutional objectives. 

The Environmental Management Act of Namibia,348 as framework legislation, is analysed with a 
view to establishing whether it sufficiently contains the essential elements of framework 
legislation, particularly as regards the achievement of the implementation of the constitutional 
environmental clauses and principles of sustainable use and development. 

The essential elements of environmental framework legislation include the principles which form 
the foundation of the Act. These principles will be criticised in an attempt to determine whether 
they comprehensively provide for the effective management and governance of environmental 
legislative instruments.349 

The Act is characterised by policy formulation and the promotion of cooperative governance. 
This chapter will analyse the Environmental Management Act, to determine if such 
characteristics contribute to the effective management of the legislative instruments aimed at 
achieving the environmental objectives. 

The chapter briefly discusses the regional environmental instruments applicable to Namibia, and 
which are aimed at promoting cooperative governance as a constitutional obligation incorporated 
in the Act. 

Furthermore the chapter scrutinizes the effectiveness of the institutions created in terms of the 
Act with a view to determining whether such institutions facilitate effective environmental 
governance. The enforceability of the compliance procedures established by these institutions 
will also help in the appreciation of the environmental governance efforts. 

Any shortcomings noted in the analysis will be discussed in the conclusion, which will also 
incorporate all the recommendations culminating from this research. 

5.2 The right to environment 

The Constitution is the supreme law of Namibia350 and any legislation inconsistent therewith is 
invalid.351 The Constitution lays the foundation for all policies and legislation in Namibia and 
contains two environmental clauses. The first clause is Article 95(1) which provides: 

                                                            

347www.namibiatradedirectory.com/.../about_namibia_p1to3.pdf (accessed on 15 September 2009at 15.30) 
348Act No. 7 of 2007 which is not yet operational at least at the writing of this thesis. 
349As discussed in Chapter 2 of the thesis. 
350Act of 1990. 
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‘The state shall actively promote and maintain the welfare of the people by adopting, 
inter alia, policies aimed at the following: 

(1) maintenance of ecosystems, essential ecological processes and biological diversity 
of Namibia and utilisation of living natural resources on a sustainable basis for the 
benefit of all Namibians, both present and future; in particular, the Government 
shall provide measures against the dumping or recycling of foreign nuclear and 
toxic waste on Namibian territory.” 

The second clause is Article 91(c) which is aimed at protection of the environment by the 
Ombudsman of Namibia whose duties include: 

“the duty to investigate complaints concerning the over utilisation of living natural 
resources, the irrational exploitation of non-renewable resources, the degradation and 
destruction of ecosystem and failure to protect the beauty and character of Namibia.”352 

These provisions, which provide for the protection of the welfare of the people and the utilisation 
of natural resources for sustainable use and development, are supported by Article 100.353 The 
article vests ownership of natural resources in the state unless such natural resources are legally 
owned otherwise.354 It also supports the environmental clauses by strengthening the 
responsibility of the state over natural resources and prevents them from being owned by private 
individuals or companies.355 

A number of environmental considerations can be deduced from Article 95(1): 

1. The protection of the welfare of the people: the state has a constitutional obligation to 
protect the environment for the promotion of the welfare of its citizens. The people 
therefore require a healthy environment for their sustainability.356  

2. The utilisation of natural resources: The unregulated use of natural resources poses a 
threat to the environment as they are likely to become depleted. . This will not only 
adversely affect the natural resources but also the natural habitat which is supported by 
those natural resources.  

3. Sustainable use and development357: The use of natural resources and other 
environmental components should be conserved for future use. There must be equitable 
use of environmental resources to promote the integrity of ecological systems. 358 

                                                                                                                                                                                                

351See preamble of the Constitution. See also Article 1(6) which states that the Constitution shall be the supreme law 
of Namibia. 
352See 5.2.2 infra. 
353Of the Constitution of Namibia. 
354Article 100 states that land, water and natural resources below and above the surface of the land and in the 
continental shelf and within the territorial waters and the exclusive economic zone of Namibia shall belong to the 
State if they are not otherwise lawfully owned. 
355Manfred O. Hinz and Oliver C. Ruppel. Biodiversity and the Ancestors: Challenges to Customary and 
Environmental Law. Case Studies from Namibia (2008) at 77. 
356http://www.namibian.com.na (accessed on 16 September 2009 at 09.38) 
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4. The adoption of mitigation measures: The provision places a duty on government to 
adopt measures necessary for the mitigation of adverse effects on the environment. This 
entails the consideration of alternative means which are necessary for the achievement of 
the proposed development, taking into account environmental biological and physical 
factors.359  

The above environmental clauses are not contained in the Bill of Rights but in the Directive 
Principles of State Policy.360 These principles form the objectives of state goals and contain 
guidelines for governmental action for the prevention of future social problems.361  

The principles merely authorise the state to legislate in a specific area362 and do not place a 
mandatory obligation on the state to comply with these provisions. Furthermore, the principles 
only place a duty on government to consider a specific legislative area, and therefore they are not 
enforceable.363 In other words, the state has a duty to maintain or protect the environment for the 
benefit of all Namibians, and may put legislation in place that adheres to the provisions of 
Article 95(l) of the Constitution, but not to enforce the environmental clause.364 

One of the advantages of inclusion of the environmental right into the Bill of Rights is that it 
elevates that right to the same level as other fundamental rights, making it recognisable and 
enforceable.365 The Directive Principles of State Policy are not enforceable and, therefore, limit 
the extent to which interested parties may enforce the environmental constitutional obligation. 

This provision has not been invoked by the courts but has played a significant role in the 
development of Namibia’s environmental law and policy. The Environmental Management Act 
which sets in motion the provisions of the environmental clause, as well as the adoption of 
several policies366 to champion the environmental cause, has since been adopted.  

The Environmental Management Act is aimed at promotion of sustainable management of the 
environment, and the use of natural resources, by establishing principles for decision making on 
matters affecting the environment.367  
 
The Act establishes the Sustainable Development Advisory Council (SDAC), provides for the 
appointment of the Environmental Commissioner (EC) and Environmental Officers (EO), 368 and 

                                                                                                                                                                                                

357‘Sustainable development’ entails that the development has to be socially, environmentally and economically 
sustainable. 
358Glazewski op cit n1at 141. 
359Glazewski op cit n1at 142. 
360Chapter 11 of Namibian Constitution. 
361See Van Reenen op cit n95 at 273. 
362Van Reenen op cit n95 at 273. 
363Kotze & Paterson op cit n212 at 513. 
364http://www.namibian.com.na (accessed on 16 September 2009 at 09.48). 
365As discussed in Chapter 4.2 of the thesis. 
366See Chapter 5.4.1 infra. 
367See long title of the Act. 
368See Chapter 5.5 infra. 
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also provides for the process of assessment and control of activities which may have significant 
effects on the environment.369 
 
5.3 Principles of environmental management legislation 

A number of principles form the foundation of the Act. The principles are aimed at guiding the 
implementation of the Act and any other law relating to the protection of the environment.370 For 
instance, if the Department of Mining makes a decision to issue a mining licence for the 
exploration of minerals in an environmentally sensitive area, it must consider the principles of 
section 3 of the Act. 
 
The principles also serve as guidelines for any organ of state when making any decision relating 
to the protection of the environment.371 The competent authorities are, therefore, bound to 
consider the principles of the Act before making any decision that is likely to adversely affect the 
environment. 
 
The principles further serve as the general framework within which environmental plans must be 
formulated.372 These principles should guide the decision makers in policy formulation as well as 
in the adoption of any other legislative instrument incidental to the environment. 
 
The other principles contained in the Act facilitate the promotion of effective environmental 
management.373 The principles provide for sustainable and equitable use of natural resources,374 
public participation in the formulation of environmental policies,375 as well the enforcement of, 
and compliance measures such as the polluter pays principle,376 the precautionary principle377 the 
sustainable development principle,378 and the preventative principle.379 
 
5.4 Characteristics of environmental management legislation 

5.4.1 Policies and principles 

The principles of the Act serve as the general framework within which environmental plans must 
be formulated, and provide guidelines for any organ of state when making any decision relating 
to the protection of the environment, including the formulation of environmental policy.380  

                                                            

369See long title of the Act. 
370S 3(1)(a). 
371S 3(1)(c). 
372S 3(1)(b). 
373S 3(2). 
374S 3(2)(d). 
375S 3(2)(c). 
376S 3(2)(j). 
377S 3(2)(h). 
378S 3(2)(f). 
379S 3(2)(i). 
380S 3(1). 
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Unlike an act of parliament, a policy has less binding power, and, therefore, a policy will not 
effectively place an obligation on government to adhere to environmental factors, but it provides 
for the guidelines to be used by decision makers in implementing environmental legislative 
tools.381 

The Directorate of Environmental Affairs has conducted a series of Environmental Legislation 
Programmes which have resulted in legislative proposals. Some of the proposals include the 
incorporation of the policies that preceded the Act.382 The proposals have not been incorporated 
into legislation and therefore do not have any legal status.  
 
Many of these environmental policies were founded on the constitutional environmental clauses 
and are now to become part of the Environmental Management Act of Namibia.383 The following 
subsections will only investigate policies relevant to the protection of the environment and 
natural resources. 
 
5.4.1.1 Policy for prospecting and mining in protected areas and national monuments384 

This policy recognises that mineral exploitation can result in significant adverse environmental 
damage, including habitat destruction and loss of biodiversity, and these impacts will threaten 
the growth of the tourism industry.385 

This policy and the environmental assessment policy386 establish a procedure that asks for an 
environmental assessment, and it does appear to be common practice to require an environmental 
assessment to accompany any application for a mining licence under the policy.387 

5.4.1.2 National policy and strategy for malaria control388 

This policy contributes to the maintenance of biodiversity. It recommends personal protection 
against malaria through the use of low-impact repellents which are considered to be more 
environmentally friendly than other repellants such as mosquito nets. 389 
 
The purpose of this policy is to ensure the provision of prompt, effective and safe treatment 
against malaria, to minimise the development of resistance to, and reduce transmission of, 
malaria. The policy is consistent with malaria control approaches which aim at reducing 
morbidity, mortality, social and economic losses, and environmental damage.390 
                                                            

381http://www.namibian.com.na (accessed on 16 September 2009 at 10.05). 
382http://www.met.gov.na/legislation.htm (accessed on 16 September 2009 at10.37). 
383http://www.met.gov.na/legislation.htm (accessed on 16 September 2009 at10.37). 
384 Of 1999. 
385http://www.namibian.com.na (accessed on 16 September 2009 at 09.57). 
386See Chapter 5.4.1.3 infra. 
387Policy for Prospecting and Mining in Protected Areas and National Monuments. See details of the policy on 
http://www.namibian.com.na (accessed on 16 September 2009 at 09.57). 
388Of 1995. 
389http://www.rollbackmalaria.org (accessed on 16 September 2009 at 10.10). 
390http://www.genderismyagenda.com (accessed on 16 September 2009 at 10.26). 
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5.4.1.3 Environmental assessment policy391 

This policy places a duty on government to prioritize the maintenance of ecosystems and related 
ecological processes, and to maintain maximum biological diversity. The policy recognises the 
importance of environmental assessment in integrated environmental governance.392 

The policy has to a large extent given support to the provisions of the Environmental 
Management Act, by placing an obligation for the conduct of environmental assessment on any 
proposed activity before authorisation for such development is given.393  
 
5.4.1.4 National Development Plans  

The objectives of the National Development Plans (NDP) of Namibia are inter alia to enhance 
environmental and ecological sustainability. NDPs further provide as their key goal the 
productive utilisation of natural resources and environmental conservation. Such environmental 
concerns include water, land, sea, natural resources, biodiversity and ecosystems.394 

The NDPs are aimed at facilitating the productive utilisation of natural resources and 
environmental conservation through accelerated economic growth programmes. NDPs recognise 
that, with the country’s scarce and fragile natural resource base, the risk of over-exploitation is 
considerable, and that sustained growth is highly dependent on sound management of these 
resources. 
 
The NDPs recognise that environmental conservation is to be achieved by re-investing benefits 
into natural resources by diversifying the economy away from resource intensive activities, and 
by increasing productivity per unit of natural resource input. 
 
5.4.2 Civil society involvement 

The Environmental Management Act provides for broad-based public representation in policy 
formulation and decision making that concerns the environment. The principles for 
environmental management provide for the participation of all interested and affected parties in 
decision making.395  
 
The Act further facilitates the involvement of the public in the composition of the SDAC396 who 
shall represent the interest of the public.397 The state is also represented by the persons appointed 
by the Minister responsible for environment.398 
                                                            

391Of 1994. 
392Hinz & Ruppel op cit n355 at Chapter 4.2.2. 
393See s 27 of the Act. 
394http://www.npc.gov.na/ (accessed on 15 September 2009 at 19.36). 
395S 3(2)(c). 
396See Chapter 5.5 infra. 
397S 8(1)(b). 
398S 8(1)(a). 
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In an attempt to promote the interests of the environment, the Act provides that the persons 
appointed to the SDAC should have the necessary skills and experience relevant to the 
environmental cause.399 
 
5.5 Establishment of cooperative governance 

5.5.1 International cooperation 

The international agreements clause in the Act is aimed at giving effect to the constitutional 
provision400 on the applicability of international law in Namibia. These international agreements 
are binding on the state if signed and ratified. An instrument will not bind the state only if it is 
inconsistent with the Constitution.401 

Namibia is party to various international human rights,402 environmental treaties, conventions, 
and protocols, and is, therefore, obliged to conform to their objectives and comply with their 
obligations.403 
 
The Act recognises the environmental international agreements and provides for the adoption of 
measures necessary for the implementation of the international agreements404 which are aimed at 
promoting international cooperation in environmental governance. 
 
The obligations under international agreements are to be given effect in Namibia through 
domestication of such agreements.405 Public education406 and participation407 in the 
domestication of international agreements should be promoted by disseminating information 
relating to international environmental instruments.408 

5.5.2 Regional cooperation 

Namibia is a member of SADC and has been a member since its establishment, and is therefore 
bound by the SADC agreements to the extent that such agreements are applicable.409  

                                                            

399S 8(3). 
400S 144 provides: 
 ‘unless otherwise provided by this Constitution or Act of Parliament, the general rules of public international law 
and international agreements binding upon Namibia under this Constitution shall form part of the law of Namibia.’ 
401S144. 
402As far as can be established, Namibia has formally recognised the African Charter in accordance with Art 143 
read with Art 63(2) (d) of the Constitution. The provisions of the Charter have, therefore, become binding on 
Namibia, and form part of Namibian law in accordance with Arts 143 and 144 of the Constitution. 
403Hinz & Ruppel op cit n355 at Chapter 4.2.2. 
404S 48. 
405S 48(g). 
406S 48(e). 
407S 48(f). 
408S 48(d). 
409Hinz & Ruppel op cit n355 at Chapter 3. 
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The declaration and treaty of the SADC facilitates for the member states to conclude protocols as 
may be necessary in each area of cooperation.410 

The country is therefore a signatory to a number of SADC environmental treaties which are 
aimed at promotion of equitable use and sustainable development of natural resources. The state 
has an obligation to ensure that these treaties are implemented within its national processes and 
procedures of environmental management and governance for promotion of regional 
cooperation. 

The Protocol on Wildlife Conservation and Law Enforcement411 forms the basic platform for 
regional cooperation and integration in wildlife management. It identifies aspects that guide 
regional cooperation and integration of wildlife management through the enforcement of laws 
governing natural resources. 

The Protocol on Forestry which seeks to achieve effective protection of the environment and 
safeguarding the interests of future generation,412 Protocol for the Protection of Biodiversity,413 
Protocol on Fisheries,414 and Protocol on Shared Watercourse Systems415 all place an obligation 
on the state to equitably use the natural resources for the benefit of the present and future 
generation. 

The Act recognises the processes and procedures for regional cooperation in a similar way to 
international agreements.416 

5.5.3 Intra-governmental cooperation 

The principles of environmental management in the Act does not provide for intra-governmental 
cooperative governance. In fact, all the principles contained in the Act do not make reference to 
promotion of cooperative governance at all levels.417 It may be that the objective of the Act is not 
to promote environmental management but sustainable use of natural resources.418 

                                                            

410Art 22 of the Declaration of Treaty of SADC of 1992. 
411Arts 1 and 6 of SADC Protocol on Wildlife Conservation and Law Enforcement of 2003. 
412 Art 3(c) of Protocol on Forestry of 2002. 
413Of 2000 and came into operation in 2003. It is an international treaty governing the movements of living modified 
organisms resulting from modern biotechnology from one country to another. It was adopted as a supplementary 
agreement to the Convention on Biological Diversity. www.greenpeace.org/international/.../biosafety-protocol 
(accessed on 17 September 2009 at 09.20). 
414Of 2001. The treaty enjoins member states to cooperate in all areas necessary to foster regional development and 
integration. It is also aimed at providing joint cooperative and integrative actions at a regional level to optimise the 
sustainable use of the living aquatic resources of the region for the continued benefit of the people of the region. See 
www.iss.co.za/AF/RegOrg/unity_to.../protocols/fisheries.pdf (accessed on 17 September 2009 at 09.30). 
415 Of 1995 which facilitates for the sharing of water, efficient conservation and utilisation of shared water course 
systems within the SADC region. The utilisation of the resources of the water course systems shall include 
agricultural, domestic, industrial and navigational uses. Full text of the treaty available at www.cawater-
info.net/library/eng/l/sadc.pdf (accessed on 17 September 2009 at 09.49). 
416S 48.  
417See generally s 3 which contains the principles. 
418See the long title of the Act. 
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Intra-governmental cooperation is the duty of the SDAC which promotes cooperation and 
coordination between organs of state, NGOs, community based organisations, the private sector, 
and funding agencies, on environmental issues relating to sustainable development.419 
 
Intra-governmental cooperation entails the involvement and cooperation of different government 
departments in the championing of environmental causes. This is due to the complexity of the 
environmental issues which cannot be addressed by a single institution.420 Effective 
implementation of environmental legislation depends on the existence of appropriate institutional 
arrangements and their cooperation. 
 
The Act designates the minister as the Minister of Environmental Affairs and Tourism.421 The 
SDAC is tasked with advising the Minister on issues relating to the environment.422 Due to the 
nature of intra-governmental cooperation, promotion of cooperative governance by the SDAC is 
unachievable as the SDAC does not have any jurisdiction over other ministerial portfolios. 
 
5.6 Institutional arrangements 

5.6.1 Sustainable Development Advisory Council 

The Act provides for the establishment of the Sustainable Development Advisory Council 
(SDAC) whose duties are primarily to promote cooperation and coordination between organs of 
state, NGOs, community based organisations, the private sector and funding agencies, on 
environmental issues relating to sustainable development .423 
 
The SDAC is the advisory body to the Minister on the development of policy and strategy for the 
management, protection, and use of the, environment.424 It is tasked with the duty to adopt 
appropriate methods of monitoring compliance with the principles of the Act.425 
Furthermore, SDAC advises the Minister on the need for, and initiation or amendment of 
legislation, on matters relating to the environment.426 
 
SDAC is characterised by broad cross-sectoral representation which facilitates greater awareness 
and appreciation of environmental issues.427 The representation spectrum allows for the interest 
of the public to be taken into account through their participation in the conduct of business of the 
SDAC.428 
 

                                                            

419S 7(a). 
420See Nel & Du Plessis op cit n12 at 10. 
421See definitions under s 2. 
422S 7. 
423S 7(a). 
424S 7(b)(1). 
425S 7(b)(iii). 
426S 7(b)(iv). 
427S 8(1)(b). 
428The Act provides that members must have the necessary knowledge and experience in matters relating to the 
functions of the SDAC. 
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The Act does not provide for the guidelines or mechanisms to be adopted by the SDAC in 
promoting cooperative governance. This duty may be unachievable as cooperative governance 
involves the participation and cooperation of other ministerial sectors which are not bound by the 
Act. 
 
The mandate of the SDAC in terms of the Act is advise the Minister on matters relating to the 
environment.429 This duty is not extended to other ministries and, as such, falls outside the 
mandate of the SDAC to solicit for cooperation from other ministries. 
 
5.6.2 The Environmental Commissioner 

The Act provides for the establishment of the Environmental Commissioner (EC) whose 
objective is the implementation of general and specific policy directives of the Minister.430 

The EC can be seen as the primary decision maker in terms of the Act in matters relating to 
protection of the environment. The EC makes a determination as to whether an activity requires 
environmental assessment or not, and issues clearance certificates.431  

The EC is better placed to promote cooperative environmental governance than SDAC as his or 
her roles include advising other organs of state on the development of environmental 
management plans and environmental policy formulation.432 

The EC’s office is administrative and its secretariat is largely drawn from the staff of the 
Ministry of Environmental Affairs and Tourism.433 It not an autonomous institution and it is 
subject to political interference, which may compromise its independence, particularly in issuing 
clearance certificates for government projects. 

5.6.3 Environmental Officers 

The Act provides for the appointment of Environmental Officers (EO).434 Their duty is to 
monitor and enforce compliance with the letter of the Act435 through conducting inspections in 
any premises on reasonable suspicion of contravention of provisions of the Act.436 

The appointment of EOs is drawn from government employees in different line ministerial 
functions and they are designated to monitor and enforce compliance with environmental 
instruments in organisations within such ministries.437 

                                                            

429S 7(b)(iv). 
430S 17(1). 
431S 17(2)(C). 
432S 17(2)(a). 
433S 16(3). 
434S 18(1). 
435S 20. 
436S 19. 
437S 19(2). 
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Their appointment is a temporal arrangement and may be withdrawn by the Minister at any 
time438 and such withdrawal shall not have any labour consequences as EOs are already in the 
government employ. However the Act empowers the Minister to appoint a person outside the 
organ of state as an EO. 

5.6.4 The Environmental Ombudsman 

The Ombudsman protects the public in, inter alia, matters concerning violations of fundamental 
rights and freedoms, abuse of power, unfair, harsh, insensitive or discourteous treatment, 
manifest injustice, or corruption by an official in the employ of any organ of government.439  
 
The key mandate areas and powers of the Ombudsman include the protection, promotion and 
enhancement of respect for human rights and the environment in Namibia.440 The Ombudsman 
also deals with issues pertaining to the over-utilisation of living natural resources, the irrational 
exploitation of non-renewable resources, the degradation and destruction of ecosystems, and 
failure to protect the beauty and character of Namibia.441 
 
 In dealing with this mandate, the Ombudsman has to investigate complaints received and 
provide suitable relief as stipulated in the Ombudsman Act.442  
 
5.7 Compliance, enforcement and implementation 

5.7.1 Compliance procedures 

The principal objective of an environmental compliance system is to secure conformity with the 
law by taking action that prevents potential offenders without the necessity to detect, process or 
penalize violators.443 

The Act entrusts the duty to monitor compliance with provisions of the Act to EC and EO.444 EC 
are further mandated to monitor and enforce compliance with environmental management plans 
which have been submitted to the Minister by various organs of state.445 

EC are empowered to issue notices on organs of state concerned if they are satisfied that an 
environmental implementation plan is not substantially complied with.446 Such notice informs 

                                                            

438S 18(4). 
439http://www.eisa.org.za/WEP/comagency.htm op cit n97. 
440Oliver C. Ruppel. Third-generation human rights and the protection of the environment in Namibia. Available at 
http://www.kas.de/upload/auslandshomepages/namibia/HumanRights/ruppel1.pdf (accessed on 16 September 2009 
at 18.11).  
441http://www.nyulawglobal.org/globalex/Namibia.htm (accessed on 16 September 2009 at 10.42). 
442Act of 1990. The remedies to be invoked by the Ombudsman are listed under s 5 and s 10 of the Act. 
443Kidd op cit n111 at 22. 
444S 20 and 26. 
445Each organ of state is required to submit environmental management plans for any activities which may affect the 
protection of the environment to the Minister for approval. 
446S 26(3). 
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the concerned department on appropriate and specified steps which are considered necessary to 
remedy non-compliance.447 
 
EO are also empowered to issue compliance orders to any organ of state forcing that organ of 
state to comply with environmental legislation.448 The compliance orders are however not 
enforceable as the aggrieved party is required to give justifiable excuse as to the non-compliance 
with the orders.449 

The compliance procedure is cumbersome as it requires EO to possess search warrants before 
entering any premises for inspection.450 The warrants are to be issued by magistrate courts or 
high courts with sufficient reasons given to satisfy the court on reasonable suspicion of non- 
compliance.451  

5.7.2 Conflict resolution 

The Act does not provide for any measures of conflict resolution. The principles of the Act, as 
well as the principles of management, do not contain any conflict resolution related mechanisms, 
which is an inherently important feature of EFL.452 

The EFL should make provisions for conflict resolution between organs of state as well as 
between the state and public.453 Environmental legislation should further define mechanisms for 
conflict resolution in cases of conflict between legislations. 

5.7.3 Criminal sanctions 

The non-compliance with the provisions of the Act is largely characterised by criminal sanctions 
with appeal processes vested in the High Court of Namibia, and subject to the rules of criminal 
procedure.454 

The Act contains criminal sanctions for non-compliance with compliance orders issued by EO.455 
Failure to furnish EO with information necessary for their investigations is also punishable by 
imprisonment.456 There are also criminal sanctions for failing to comply with the rules and 
objectives of clearance certificates, which are also extended to corporate bodies.457 

5.7.4 Civil measures 

                                                            

447S 26(3)(b). 
448S 20(2). 
449S 20(8). 
450Only under exceptional circumstances are EOs allowed to enter premises for inspection without a warrant. What 
should be seen as exception is however not defined in the Act. 
451S 19(5). 
452See Chapter 2 of the thesis. 
453See Nel & Du Plessis op cit n12 at 12. 
454S 51. 
455S 20(8). 
456S 22(1)(c). 
457S 44. 
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The Act does not provide for civil sanctions such as damages and delictual measures, as possible 
sanctions for non-compliance with environmental legislation. This leaves criminal sanctions458 as 
the only remedial mechanisms for non-compliance with the provisions of the Act. 

Civil measures replace a significant part of criminal law in critical areas of environmental law 
enforcement. They are not constrained by criminal procedure and imposing them is cheaper and 
efficient than criminal sanctions.459 

5.8 Conclusion 

The above analysis has demonstrated a need to overhaul the environmental management system 
of Namibia. The system is lacking in many aspects attributable to environmental management 
and governance, despite the existence of an environmental framework legislation which should 
facilitate promotion and effective management and governance efforts. 

The Constitution of Namibia does not provide for the right to environment in the Bill of Rights, 
but only environmental clauses in the directive principles of state policy. There is therefore no 
obligation on government to facilitate necessary measures required for the exercise and 
enjoyment of benefits attributable to the environmental right.460 

The measures which are required for implementation of the environmental right are not only 
necessary for the exercise of the right, but also for the protection of the environment and for 
sustainable use and development. For the interest of the Namibian people, and the international 
community, the environmental right should be elevated in the Constitution which will oblige 
everyone to respect and promote the objects of the right.461 

The Environmental Management Act of Namibia is relatively new and has not been tested over 
time.462 The Act as a framework law for environmental matters in Namibia has not received 
judicial scrutiny as to the enforceability of its provisions, to determine if it complies and satisfies 
the essential elements of framework legislation. 

The Act contains very few principles for the promotion of environmental management and 
governance efforts. The principles form the basis upon which decisions are embedded, as they 
are to be taken into account before any decision relating to the environment is made. It is 
therefore necessary for the principles to be comprehensive to provide for the most essential 
components of environmental governance. 

The principles of the Act fall short of provisions relating to promotion of cooperative 
environmental governance; they do not provide for the consideration of any conflict resolution 
measures and procedures which are inherent in the settlement of environmental disputes; and 
there is no principle aimed at giving effect to international environmental law instruments.  
                                                            

458See Chapter 5.6.4 infra. 
459See Chapter 2.5.2 the thesis. See also Kidd op cit n111 at 43.  
460The contrast between the Bill of Rights and directives principles of state policy have already been discussed under 
Chapter 5.2 supra. 
461See Chapter 5.2 supra. See also Chapter 4.2 of the thesis. 
462The Act was passed in 2007. 
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Largely, the Act requires a modification of principles to incorporate other provisions which are 
necessary for the promotion of effective environmental management for sustainable use and 
benefit of the environment. 

The investigations of policy and principles of the Act have not reflected any environmental 
policy which has been adopted under the Act. The influence of the provisions of the Act is 
therefore unsettled. The efforts which have been identified with regard to the environmental 
policies which preceded the Act show a commitment of formulating environmental policy within 
the framework of the Act, particularly as it allows for broad based participation. 

The Environmental Management Act does not sufficiently promote cooperative environmental 
governance and management. International and regional cooperation is recognised and promoted 
as a constitutional obligation which has been incorporated into the Act.463 The Act does not 
provide for national cooperation which is paramount to environmental management and 
governance. Without the cooperation of all organs of state, environmental governance efforts are 
futile. 

The institutions under the Act are reasonably or fairly sufficient to champion the environmental 
cause. It is however necessary to grant the institutions with necessary power for effective 
implementation of their legislative functions. Cooperation between these structures and other 
government departments should be promoted in order to achieve the environmental objectives. It 
is therefore necessary for the Act to place the lead role of promotion of cooperative governance 
on one government department which will have the capacity to execute such mandate.  

The effectiveness of compliance procedures depends on the enforceability mechanisms under the 
Act.464 The Act only provides for the criminal measures but does not recognise the importance of 
conflict resolution mechanisms relevant to the environmental disputes.  

Environmental contravention is not always criminal in nature, and failure to incorporate civil 
measures such as interdicts, civil liability and alternative dispute resolution procedures as 
mechanisms for conflict resolution defeats the governance efforts of the environmental 
framework legislation.465 

 

 

 

 

 

                                                            

463Section 144 of Namibia Constitution places a duty on all legislation to recognise international agreements.  
464See Chapter 4.7 of the thesis. 
465See generally Kidd op cit n111 at 23. 
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6.1 Introduction 

Kenya is situated on the East African highlands. Its population largely depends on land for 
subsistence and economic activities.466 Environmental protection is a key factor to a country 
dependent on land for subsistence, as environmental degradation may have adverse effect on the 
well-being of individuals and the country as a whole.467 

As a developing country with a growing population, the importance of economic development 
and environmental protection cannot be over-emphasised, because of its contribution to the 
country’s Gross Domestic Product (GDP). 

This chapter investigates the environmental management system in Kenya with the object of 
defining overarching environmental considerations for the achievement of environmental 
protection principles. 

The chapter starts with the analysis of the constitutional provisions affording protection to the 
environment. Paramount to the Constitution is the right to an environment and how such right is 
given effect through subsidiary legislation. 

 EMCA will be discussed as a framework legislation giving effect to the environment 
constitutional provisions, as well as for the promotion of sustainable development. 

The principles and characteristics of the Act will be analysed with the view to determining if the 
Act contains essential elements of EFL, and how such elements contribute to the effective 
environmental management and governance. 

The chapter discusses the institutions created under the Act to facilitate effective environmental 
governance through the promotion of cooperative governance and other means. The 
effectiveness of such institutions shall also be demonstrated by the approach of the judiciary in 
giving effect to their decisions. 

Furthermore, enforcement mechanisms and compliance procedures necessary for the 
implementation of the environmental legislative tools, as one of the elements of framework 
legislation, will be considered. The effectiveness of such procedures is discussed as one of the 
objects of deterrent law. 

Recommendations for the improvement and promotion of effective environmental management 
and governance in Kenya will be incorporated in the conclusion. 

6.2 The right to environment 

                                                            

466Kotze & Paterson op cit n212 at 453. 
467Kotze & Paterson op cit n212 at 453. 
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The Constitution of Kenya468 does not provide for the right to environment nor environmental 
provisions. It protects fundamental rights and freedoms which are relevant in accessing justice in 
environmental matters.469 The Constitution places emphasis on the right to life, and academic 
writers argue that the right to life encompasses the right to a clean and healthy environment.470  

The judiciary also confirmed the position that right to life encompasses the right to a healthy 
environment. In Charles Lekuyen Nairobi and others v The Attorney-General and others471 it 
was concluded that the right to life includes a clean and healthy environment which guarantees 
the full enjoyment of natural resources. 

The current constitutional review process underway in Kenya is expected to provide for the right 
to environment and promote public participation in environmental decision making.472 The Draft 
Constitution provides explicit environmental clauses, including the right to a healthy 
environment and free information about the environment,473 and public participation in 
environmental decision making.474 

The Draft Constitution475 also includes the right to access to courts476 which facilitates for access 
to justice through other non-state systems such as the Community of Elders and other local 
community institutions which are constitutionally recognised for environmental compliance and 
management.477 

Currently there is no constitutional protection to the environment in Kenya. The right to a clean 
environment is however entrenched in EMCA.478  

The above provision imposes an obligation on every person to protect and manage the 
environment.479 The difficulty with the exercise of the right is that it is entrenched in a subsidiary 

                                                            

468Act No. 2 of 1974. 
469Such rights include freedom of speech, assembly, the right to life and the right to protection of the law which 
appear in Chapter V of the Constitution.  
470Wamukoya G. M. and F.D.P. Situma. Environmental Management in Kenya: a guide to Environmental 
Management and Coordination Act. (2000) available at 
http://www.kenyalaw.org/environment/content/search_cases_index.php?SearchTerm2=kenya (accessed on 19 
September 2009 at 10.21). 
471HCK Narobi (Nairobi Law Courts) Petition No. 466 of 2006 (Eklr) 2007. 
472Kamau E.C. ‘Environmental law and self management by industries in Kenya’(2005) 17 Journal of 
Environmental Law at 240. 
473Art 67(a) & (c). 
474Art 51(4). 
475Of 2004. 
476It provides that ‘any person has the right to have any dispute that can be resolved by the application of law 
decided in a fair public hearing before a court, or where appropriate another independent tribunal or forum.’ 
477See Chapter 6.5 infra. 
478Section 3(1) provides: 
‘every person in Kenya is entitled to a clean and healthy environment and has the duty to safe-guard and enhance the 
environment.’ 
479S 3. 
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legislation and not in the constitution. It is not a fundamental human right and cannot be 
enforced in a similar manner as the rights in the Bill of Rights.  

EMCA provides for any person to bring an action to the High Court to enforce the right to a 
clean and healthy environment.480 Redress may be heard from the court, if the right has been 
violated, or is likely to be violated; and in determining the dispute, the court must be guided by 
the principles of sustainable development, including public participation in development of 
policies, plans, and processes for environmental management.481 

EMCA creates an overall and all-embracing agency for environmental management as opposed 
to previous acts that set up sectoral agencies, which often leads to fragmented environmental 
governance.482 It is a framework Act that establishes appropriate legal and institutional 
mechanisms for the management of the environment.483 It provides for improved legal and 
administrative coordination of the diverse sectoral initiatives in order to improve the national 
capacity for the management of the environment.484 

Kubo485 argues that the Act affects business operations by delaying projects because of many 
licences which are required to be obtained, unlike before the promulgation of the Act. Such 
licences include the: environmental impact assessment licence; effluent discharge licence; excess 
noise permit; effluent discharge permit; emission licence; and disposal site permit for a 
geothermal development.486  

The sentiments of Kubo487 are unfounded as he argues for the compromise of the environmental 
objectives to maximise financial benefits. The approach he suggests does not promote the 
protection of the environment for the benefit of the present and future generation, which is the 
primary objective for environmental protection.  

The required licences, although they may delay the projects, inform the competent authorities 
and the general public as to the likelihoods of environmental damage, and if not carried out, 
might result in irreparable degradation.  

                                                            

480S 3(3). 
481S 3(3) See also Mbote P. ‘Towards greater access to justice in environmental disputes in Kenya: Opportunities 
for intervention.’ (2005) at 4 available at http://www.ielrc.org/content/w0501.pdf (accessed on 19 September 2009 
at 10.21). 
482See Kotze & Paterson op cit n212 at 458. 
483http://www.nema.go.ke/index2.php?option=com_content&do_pdf=1&id=44 (accessed on 19 September 2009 at 
10.30). 
484See preamble of EMCA. 
485Kubo M. ‘Environmental management at Olkaria geothermal project, Kenya’ International Geothermal 
Conference, Reykjavík, Sept. 2003 available at 
http://www.unugtp.is/Apps/WebObjects/Orkustofnun.woa/swdocument/1892/13+Kubo+IGC+2003.pdf (accessed on 
19 September 2009 at 09.40). 
486At page 79. 
487Kubo op cit n485. 
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Environmental degradation has implications for the well-being of individuals and the country as 
a whole.488 The Act is intended to ensure that our activities do not compromise the capacity of 
the resource base to meet the needs of present generation, as well as those of future 
generations.489 

6.3 Principles of environmental management legislation 

The principles of EMCA provide for the environmental right, locus standi, and a guideline to be 
used by the courts in determining environmental disputes. The principles provide that the court 
should be guided by international environmental principles,490 such as polluter pays principle, 
and the precautionary principle.491 

The Act does not make any reference as to whether the administrators or decision makers are to 
be guided by the principles in making decision relating to environmental protection, 
management, and governance.  

The Act does not incorporate any principle relating to the exercise of administrative powers 
under the Act. The relationship between the principles and formulation of environmental policies 
as well as other environmental legislation is not echoed by the principles which are the 
foundation of environmental decision making.492 

The principles of EMCA do not provide for promotion of cooperative environmental 
governance. There is no mention of the involvement and participation of sectoral line ministries 
in giving effect to environmental legislation for the achievement of effective environmental 
management, protection and governance. 493 

6.4 Characteristics of environmental management legislation 

 6.4.1 Flexibility 

Flexibility of EFL is characterised by the ability to be transformed into changing circumstances, 
especially with regard to policy formulation and participation of the public in environmental 
matters.494 

EMCA allows for public participation in policy formulation as one of the guiding principles, 
which should be used by the courts in determining environmental disputes.495 It also allows for 
the Minister to co-opt members of the public into EMCA institutions on need basis.496 

                                                            

488Kotze & Paterson op cit n212 at 453. 
489http://www.environment.go.ke/index.php?option=com (accessed on 2 September 2009 at 10.14). 
490S 3(5)(e) & (7). 
491The Act does not recognise the preventative principle as one of the key principles for environmental protection. 
492See generally s 3 of the Act. 
493See generally s 3ff of the Act. 
494See Chapter 2.3.1 of the thesis. 
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The courts are also to consider the cultural and social principles traditionally applied by any 
community in Kenya for the management of the environment or natural resources, in so far as 
the same are consistent with any written law.497 

The flexibility of EMCA, however, can be further improved by adoption of principles which 
allow for formulation of environmental policies and legislation to be embedded under the Act. 

6.4.2 Policies and principles 

The principles of EMCA do not apply to environmental policy formulation.498 The decision 
makers and competent authority in developing environmental policies are therefore not bound by 
the principles of EMCA.  

In addition, it is not clear whether the administrators are also bound to consider the principles of 
the Act as the Act expressly provides for the courts to be guided by the principles of the Act in 
determining environmental disputes. 

EMCA provides for the revision of sectoral laws to conform to provisions of the Act.499 As a 
result, a number of statutes500 have been revised with the objective of aligning them with the 
provision of EMCA. It is expected that all sectoral legislation will be revised and amended to 
ensure that it is consistent with the provisions of EMCA.501 It is however necessary that the 
principles of EMCA provide for policy formulation, and should guide the decision makers in 
making any decision relating to the environment which falls short of the principles of the Act. 
The principles must apply to all the decision makers including organs of state.502 

6.4.3 Civil society involvement 

EMCA provides for extensive broad-based public representation in policy formulation as well as 
environmental management and governance.503 The membership of the institutions created under 
EMCA includes cross sectoral representation in affiliation and conception.504 

                                                                                                                                                                                                

495S 3(5)(a). 
496S 4(1)(h). 
497S 3(5)(b). 
498The Act does not provide for environmental policy formulation. 
499S 148 state that: ‘Any written law, in force immediately before the coming into force of this Act, relating to the 
management of environment shall have effect subject to modification as may be necessary to give effect to this Act, 
and where the provisions of any such law conflict with any provisions of this Act the provision of this Act shall 
prevail.’ 
500Such statutes include Water Act 8 of 2002; Forest Act 7 of 2005; and Energy Act 12 of 2006. 
501Kotze & Paterson op cit n212 at 454. 
502See Chapter 4.4.2 of the thesis. 
503S 5(a). 
504S 4(5). 
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All the relevant stakeholders are represented in the membership of all the institutions. Both the 
government and the private sector, including the general public and academic institutions, are 
represented in the policy framework and environmental management.505 

The principle of public participation requires that the public should have appropriate access to 
information concerning the environment, and should be given an opportunity to participate in 
decision making processes.506 In addition, it requires that the public should be given effective 
access to judicial and administrative proceedings. Accordingly, the public must have access to 
information so as to initiate judicial reviews of environmental decision making when not 
satisfied with the decisions made.507 

6.5 Establishment of cooperative governance 

6.5.1 International cooperation 

EMCA provides for the promotion of international cooperation in environmental governance. It 
provides that where Kenya is a party to an international environmental instrument, legislative 
initiatives which are aimed at giving effect to such instruments should be proposed in order to 
enable Kenya to carry out its obligation under the international instrument.508 

The courts, in determining environmental disputes, are to be guided by the principle of 
international cooperation in management of environmental resources shared by two or more 
states.509 The same obligation and governance efforts apply to regional cooperation in 
environmental governance.510 

The promotion of international cooperation should also be incorporated in the principles, so that 
they are also considered, not only in formulation of environmental legislation where such treaties 
are involved, but also to guide the environmental policy, in an attempt to harmonise 
environmental legislation with international environmental law.  

6.5.2 Intra-governmental cooperation 

The achievement of intra-governmental cooperation depends on the effectiveness and 
cooperation of the institutions created for environmental management and governance.511 EMCA 
places the responsibility of promotion of cooperative environmental governance on the National 

                                                            

505See Chapter 6.5 infra. 
506S 3. 
507Akech J.M. Land, the environment and the courts in Kenya. (2006) at 14 available at 
www.kenyalaw.org/environment/.../download.php?...Env (accessed on 30 September 2009 at 13.32). 
508S 124(a). 
509S 3(5(c). 
510Regional cooperation will therefore not be discussed as it is recognised by the same provision applying similarly 
to international cooperation. 
511See Chapter 6.5 infra. 
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Environmental Council (NEC).512 The Act provides that the NEC shall promote cooperation 
among public departments, local authorities, private sector, non-governmental organizations and 
such other organisations engaged in environmental protection programmes.513 

The principles of EMCA do not provide for the promotion of intra-governmental cooperation as 
one of the principles underlying effective environmental governance. The success of 
environmental governance is dependent on the cooperation of all organs of government placed 
with legislative responsibility on various environmental instruments.514  

Failure of intra-governmental cooperation renders the environmental governance efforts futile, 
and results in fragmented environmental governance.515 

The achievement of promotion of cooperative governance, which is the responsibility of NEC, is 
farfetched as it is comprised by the members outside government, who may not be able influence 
cooperation from other sectoral line ministries. Cooperation of government departments is better 
placed within government subject to the same procedures of protocol and administration. 

6.6 Institutional arrangements 

A number of institutions are established under EMCA for the promotion of cooperative 
governance and achievement of principle of sustainable development.516 The following 
institutions facilitate effective environmental management and governance efforts in Kenya. 

6.6.1 National Environment Council 

The National Environmental Council (NEC) is responsible for policy formulation and direction 
on environmental matters in Kenya.517 The NEC sets national goals and objectives and 
determines policies and priorities for the protection of the environment.518 It promotes 
cooperation among public departments, local authorities, private sector, NGOs and such other 
organisations engaged in environmental protection programmes.519 

It is comprised of two members from the public universities, two members from specialised 
research institutions, three members from the business community, and two members from the 
NGOs active in environmental matters.520 The NEC is chaired by the minister responsible for 

                                                            

512S 4. 
513S 4(5)(c). 
514Nel & du Plessis op cit n157 at 192. 
515Strydom & King op cit n69 at 33. 
516See Chapter 6.4.4.2 supra. 
517S 4. 
518S 4(5)(b). 
519S 4(5)(c). 
520S 4(1). 
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environment matters. The NEC regulates its own procedure and is empowered to invite any 
person to participate in the deliberations, but such person shall not be entitled to vote.521 

The civil society involvement in the membership of the NEC ensures that the interests of all 
stakeholders are taken into account in policy formulation, and that the necessary skill and 
expertise are involved in the development of environmental policy.522  

6.6.2 The National Environment Management Authority 

The National Environmental Management Authority is a principal instrument of government in 
the implementation of all policies relating to the environment.523 The core functions of the 
Authority include the coordination of various environmental management activities being 
undertaken by lead agencies.524 

The Authority promotes the integration of environmental considerations into development 
policies, plans, programmes, and projects, with a view to ensuring proper management and 
rational utilisation of environmental resources on sustainable yield basis, for the improvement of 
the quality of human life in Kenya.525 It takes stock of the natural resources in Kenya and their 
utilisation and conservation, and establishes and reviews land use guidelines.526 

The Authority is also tasked with dealing with issues of EIA and ensures that the necessary 
authorisation is obtained before development of any listed project.527 The membership of the 
Authority comprises seven members who are not public servants.528 

The decisions of the Authority are binding and enforceable. In Waweru v Republic529, the court 
ordered that its judgment be served on the Authority and that the Authority must make 
appropriate restoration orders as requested in the applicant’s prayer. 

6.6.3 Provincial and District Environmental Committees 

6.6.3.1 Provincial Environment Committees 

The Provincial Environmental Committee (PEC) is responsible for the proper management and 
governance of environmental instruments within its province.530 The PEC is comprised of 

                                                            

521S 4(6)(5). 
522Aketch op cit n507 at 21. 
523http://www.environment.go.ke/index.php?option=com (accessed on 21 September 2009 at 10.10). 
524S 9. 
525S 9(2)(a). 
526See also http://taxonomy.icipe.org/kenyan-institutions (accessed on 21 September 2009 at 10.02). 
527S 9(2)(l). 
528S 10. 
529HCK Nairobi, Misc. Civil Appl. No. 118 of 2004, 2 March 2006, KLR (Environment and Land) at 687. 
530S 30. 
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members from the local authority within the province;531 representative of farmers or 
pastoralists; representative of NGOs involved in environmental management programmes and a 
representative of every regional development authority in the province.532 

6.6.3.2 District Environment Committee 

The District Environmental Committee (DEC) is responsible for environmental governance at a 
district level.533 Its membership include a representative of each local authority within the 
district; representative of farmers, women, youth, and pastoralists; representative of NGOs 
involved in environmental management programmes in the district; and a representative of the 
business community in the district.534 

The Kenyan judiciary does not give due regard to the decisions of the DEC, thereby reducing its 
efficacy. In Gathoni v Republic,535 the Court ruled that failing to obey an order of the DEC is not 
an offence under the Penal Code.536 

6.6.4 Public Complaints Committee 

The Public Complaints Committee (PCC) is responsible for investigating complaints relating to 
environmental damage and degradation.537 The role of the PCC in environmental management 
and governance is to investigate and report the findings to the NEC.538 

The membership of the PCC is comprised of a representative from the Law Society of Kenya, 
the NGO sector, and the business community.539 

Since the role of the PCC is only to investigate and report to the NEC, it lacks the necessary 
authority to ensure that its recommendations are formally implemented.540 Some of the 
challenges facing the PCC are the lack of understanding of EMCA and the abdication of duty by 
sectoral lead agencies.541 

                                                            

531Members of the local authority include representatives of the ministries of agriculture, economic planning and 
development, education, energy, environment, finance, fisheries, foreign affairs, health, industry, law or law 
enforcement, local government, natural resources, public administration, public works, research and technology, 
tourism, and water resources. 
532S 29(2). 
533S 30. 
534S 29(3). 
535Criminal Appeal No. 297 of 2004 reported in (2006) KLR (Environment and Land) at 697. 
536S 131 of the Penal Code Cap 63 of 1930 provides for the offence of disobedience of a lawful order. 
537S 32. 
538S 31. 
539S 31(1). 
540Aketch op cit n507 at 21. 
541Kotze & Paterson op cit n212 at 460. 
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The decisions of this PCC are legally binding and enforceable. This was confirmed in Charles 
Lekuyen Nairobi and others v The Attorney-General and others,542 where the court ordered the 
government to implement the recommendations of the PCC emanating from the investigations 
carried out regarding the use of experts in quantifying environmental damage to determine the 
appropriate monetary compensation. 

6.6.5 National Environment Tribunal 

EMCA provides for the establishment of the National Environment Tribunal (NET) which 
specialises in the settlement of environmental disputes.543 NET has the power to hear appeals 
from administrative decision taken by organs responsible for enforcing environmental standards, 
including the National Environment Management Authority.544 The appeals may be against the 
refusal to issue licences and the rejection of the EIA statement.545  

NET work is dependent on the decisions of the National Environment Management Authority 
and therefore has a limited jurisdiction, which hampers its effectiveness. If the Authority is 
inactive, NET has no work to do. Effective enforcement of environmental matters can be 
achieved by giving NET original jurisdiction on environmental disputes.546 It should also be 
afforded power to enforce its orders rather than being required to ask for enforcement through 
the formal courts. 

EMCA is also silent on the enforcement status of NET’s orders, and it is unclear whether the 
judiciary may enforce them or not. NET however provides for specialised, expeditious and 
cheaper justice than ordinary courts of law. This has increased the use of the Tribunal to 
challenge the decisions of the National Environment Management Authority.547 

6.6.6 National Environment Action Plan Committee 

The EMCA provides for the establishment of the National Environment Action Plan Committee 
(NEAPC) which is responsible for preparing the national environment action plans.548 The 
environmental action plans are to be prepared at provincial and district level, containing 
information on the analysis of the natural resources of Kenya and any change in their distribution 
and quantity.549 
 

                                                            

542Charles Lekuyen Nairobi supra at 66. 
543S 125. 
544S 129. 
545S 126(2). 
546Mbote op cit n481 at 5. 
547Kotze & Paterson op cit n212 at 565. 
548S 37. 
549S 38. 
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Its members include members from the public universities, specialised research institutions, 
members from the business community and members from the NGOs active in environmental 
matters. 550  

6.7 Compliance, enforcement and implementation 

6.7.1 Compliance procedures 

EMCA facilitates the prescribed institutions with the necessary power to execute their functions. 
These institutions, which are purely administrative, are empowered to make decisions which are 
enforceable and legally binding.551 

The position with regard to the compliance procedures of EMCA institutions has been confirmed 
by the courts, which gave effect to the decision of these institutions, such as issuing interdicts, 
compliance orders and restoration to remedy the situation.552 

6.7.2 Conflict resolution 

EMCA provides that the courts, in determining environmental disputes, should be guided by the 
cultural and social principles traditionally applied by any community in Kenya for the 
management of the environment or natural resource.553 The Act therefore recognises traditional 
conflict resolution procedures applicable in Kenya, to the extent that such procedures remain 
relevant and consistent with the law. 

The traditional conflict resolutions in Kenya are dominated other than the courts by Community 
of Elders, Village Chiefs, Peace Committees, and PEC and DEC.554 These institutions are 
however not provided for under the EMCA, but only recognised as the principles which are 
traditionally applied within the Kenyan communities. 

6.7.2.1 The Community of Elders 

The Community of Elders555 is one of the most utilised conflict resolution institutions in Kenya. 
Kenyan lives are linked to environmental resources, and therefore most of the cases dealt by the 
elders concern the environment.556 

The Elders manage the natural resources such as water extraction and boreholes, and allocate 
society with water entitlements. Those who are aggrieved by the decision of Elders have the right 
to appeal to the Chief and the formal courts.557 
                                                            

550S 37. 
551Mbote op cit n481 at 4. 
552See Chapter 6.5.2 supra. 
553Section 3(5)(b). 
554Kotze & Paterson op cit n212 at 466. 
555Called the Wazee. 
556Kotze & Paterson op cit n212 at 465. 
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6.7.2.2 The Village Chiefs 

The Chief is the most powerful member of the society, and his role is primarily to settle disputes 
within the community. His duties are multi-facetted and include the resolution of environmental 
disputes.558 The decisions of the Chief are binding and legally enforceable as any other court 
order. 

6.7.2.3 Peace Committees 

The Peace Committees are tasked with resolving disputes related to livestock and pasture land. 
They are comprised of elders and other member of the community, and their mandate extends to 
the settlement of environmental disputes.559 

6.7.3 Criminal offences 

The EMCA makes provision for both substantive and administrative environmental offences. It 
makes provision for offences relating to inspection, EIA, records, and offences relating to 
hazardous wastes, materials, chemicals and radioactive substances.560 

It also makes provision for offences relating to environmental restoration orders, easements, 
conservation orders, and offences by bodies corporate, partnerships, principles and employees 
which are all punishable by imprisonment or fine or both.561 

Criminal penalties contained in EMCA do not require persons degrading the environment to pay 
for damages caused by their actions. In addition, these penalties are invariably paltry and do not 
act as a sufficient deterrent against environmental crimes.562 

6.7.4 Civil measures 

EMCA does not provide for civil liability as possible sanctions for non-compliance with 
environmental management legislation. The Act only contains criminal offences and 
punishments such as imprisonment and fines. The objectives of civil measures as an alternative 
to enforcement mechanisms for environmental compliance are not recognised in the Act.  

The effect of failure to incorporate civil measures denies the environment and Kenyan 
community the benefit of civil measures in combating environmental crimes. This is more 
particular to the fact that non-compliance with environmental legislation is often coupled with 
financial benefits to the transgressors. 

                                                                                                                                                                                                

557Kotze & Paterson op cit n212 at  466. 
558Kotze & Paterson op cit n212 at 467. 
559Kotze & Paterson op cit n212 at 466. 
560S 37ff. 
561S 143ff. 
562Aketch op cit n507 at 19. 
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6.8 Conclusion 

The efforts of constitutional review in Kenya illustrate that the need for incorporation of the 
environmental right into the Constitution has been recognised.563 The finalisation of the review 
process of the Constitution will perhaps provide for the right to environment as a fundamental 
human right, which elevates the right to the level of other constitutional rights in Kenya.564 

The enactment of EMCA was a milestone in promoting sustainable environmental management 
in the country.565 The Act provides for the harmonisation of various sectoral statutes, which 
address aspects of the environment.566  

Some sectoral statutes have inadequate provisions for prosecution of environmental offenders, 
while in some; penalties are not sufficiently punitive to deter offenders. EMCA provides an 
institutional framework and procedures for management of the environment, including 
provisions for conflict resolution.567 

There remain steps to be taken before EMCA can be judged a success.568 The High Court and 
NET have original jurisdiction to make orders and directives to safeguard the environment upon 
application by any person.569 If there is an environmental conflict, a party may choose to go to 
the High Court instead of invoking the NET internal procedure, which may result in an overlap 
leading to fragmented environmental management, governance and enforcement efforts.570  

The principles of EMCA largely fall short of the essential elements of EFL. The principles of 
EMCA are not comprehensive to provide guidance to decision making in environmental 
matters.571 

The principles do not contain any provision relating to their applicability in the administration of 
EMCA and other environmental legislation. The purpose for which they are incorporated in the 
Act is also not defined, and by contrast it cannot be assumed that all other environmental 
legislation should be guided by the principles nor embedded in the Act. 

EMCA is a framework legislation aimed at promotion of effective management and governance 
of environmental laws.572 The principles must therefore lay a foundation as to how effective 
management and environmental governance should be achieved. There should therefore be 

                                                            

563See Chapter 6.2 supra. 
564Art 67 (a)(c)of the Draft Constitution of Kenya. 
565Kotze & Paterson op cit n212 at 458. 
566S 148 of EMCA. 
567See Chapter 6.7 supra. 
568Kotze & Paterson op cit n212 at 460. 
569S 3(3). 
570See generally Chapter 6.5.5 supra. 
571See Chapter 2.2 of the thesis. 
572See the preamble of EMCA. 
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principles on cooperative governance and achievement of sustainable use and development of 
natural resources.573 

The Act is also expected to provide a framework for environmental policy formulation. It is 
therefore important for the guiding principles to provide a policy procedure and the relevance of 
the principles in policy formulation for the better achievement of environmental objectives.574 
EMCA does not adequately deal with the formulation of environmental policy, which is 
inherently important to the flexibility of framework legislation.575 

The environmental factors are interrelated and therefore environmental management and 
governance should be integrated.576 Integration of environmental governance is characterised by 
the involvement of all stakeholders in the management and formulation of environmental policy 
to reduce fragmentation in environmental governance.577 EMCA does not contain any provision 
dealing with the integration of environmental management and governance. 

IEM is achieved by the establishment of appropriate institutions to champion the environmental 
cause.578 The institutions are tasked with various roles of environmental management for the 
achievement of effective governance efforts. EMCA establishes extensive and adequate 
institutions for environmental management. These institutions are strategically placed to ensure 
that environmental justice is accessible.579 

The effectiveness of these institutions depends on their cooperation in environmental 
governance. Cooperative governance must be promoted at all levels. EMCA only provides for 
international cooperative governance, but not for national governance as a general obligation for 
all decision makers under the Act.580  

Intra-governmental governance is the responsibility of NEC which does not have the capacity to 
undertake such obligation, which is paramount to environmental legislation and the achievement 
of environmental objectives.581 EMCA should incorporate the provisions for cooperative 
governance and should place such responsibility on one of the government departments as a lead 
agent, preferably in the Ministry of Environment.582 

                                                            

573See Chapter 4.3 of the thesis. 
574See Chapter 2.3.2 of the thesis. 
575See Chapter 6.4.2 supra 
576Strydom & King op cit n69 at 31. 
577Nel & du Plessis op cit n157 at 109. 
578See Chapter 2.5 of the thesis. 
579See Chapter 6.5 supra. 
580See Chapter 6.4.4.2 supra. 
581See Chapter 6.5.1 supra. 
582Strydom & King op cit n69 at 38. 
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There is no clear reference in the legislation to government’s own responsibility under the Act, 
and might result in the government not being bound by the Act. Clear and proper wording needs 
to be provided to this effect to prevent government from violating the provisions of the Act.583 

The Environmental Ombudsman is one of the institutions which can facilitate for the 
achievement of effective environmental management and governance.584 The Ombudsman is a 
public protector and an independent institution with the capacity to investigate maladministration 
of environmental matters, including the actions of government. The institution is not currently 
established in Kenya, but it is necessary. 

In order to ensure that the environmental legislation is enforceable, EMCA should consider 
incorporating, amongst the enforcement measures and procedures, the use of civil sanctions such 
as interdicts and damages, which are not constrained by criminal procedure, and therefore 
cheaper and more efficient to impose then criminal sanctions.585 NET and the High Court also 
have no powers to grant damages or compensation under the Act, and therefore an aggrieved 
party has to look to other legal provisions.586  

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                            

583See Chapter 2.3 of the thesis. 
584See Chapter 2.4.2 of the thesis. 
585See Chapter 6.6.3 supra. 
586See Chapter 6.5.5 supra. 
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7.1 Introduction 

The United Republic of Tanzania has two constitutions,587 creating two governments and 
effectively covering three jurisdictions within the country. These constitutions have determined 
governance jurisdictions both geographically and administratively. Both constitutions are 
however enforceable and bind all the citizens of Tanzania. 

The legislative power in relation to environmental matters falls under the jurisdiction of the 
Constitution of the Republic of Tanzania588 and for purposes of this research, only the provisions 
of this constitution will be determined. 

This chapter will consider the provisions of the Constitution particularly with regard to the right 
to environment. Other environmental clauses, if any, are looked at with the objective of 
ascertaining how the constitution affords protection to the environment. 

Tanzania is one of the countries which have adopted EFL for the protection of the environment. 
The chapter investigates how the framework legislation puts into motion the constitutional 
provision relating to environment, and whether the objectives of such legislation are achievable. 

The Environmental Management Act of Tanzania, 589 as framework legislation, provides 
principles for decision making, and institutions necessary for the implementation of the 
objectives of the Act, as well as enforcement and compliance procedures. The chapter 
investigates the effectiveness of these institutions in carrying out their mandate and how they 
better the achievement of objectives of the Act 

Primarily, this chapter sets to determine whether the Environmental Management Act of 
Tanzania contains essential elements of environmental legislation which define the overarching 
environmental objectives. 

The chapter evaluates EFL of Tanzania. It demonstrates how the management legislation has 
contributed to improve the management of environmental legislation in Tanzania. The 
effectiveness of institutional arrangements under the Act is also analysed. 

7.2 The right to environment  

The Constitution of Tanzania590 does not provide for the right to environment. The Constitution 
only contains the environmental clauses on the directives principles of state policy. The lack of 
environmental right has not hampered the courts from giving effect to the environmental 
protection by inferring the right from other constitutional rights.  

                                                            

587The Constitution of the United Republic of Tanzania of 1977 and the Constitution of the Revolutionary 
Government of Zanzibar of 1984. 
588Kotze & Paterson op cit n212 at 508. 
589Act No. 20 of 2004. 
590Constitution of the United Republic of Tanzania, 1977. 
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In Joseph D. Kessy and others v The City Council of Dar es Salaam,591 the Courts in giving 
effect to environmental protection interpreted the right to life592 to include the right to live in a 
healthy environment. 

The directives principles of state policy recognise the protection of the environment by placing a 
duty on every person to protect the natural resources.593 They provide that: 

‘(1) Every person has the duty to protect the natural resources of the United Republic, the 
property of the state authority, all property collectively owned by the people, and also 
to respect another person’s property.’594 

The Directives of State Policy are not legally enforceable595 but play a significant role in 
environmental protection, by requiring government and its agencies to direct their policies and 
businesses to achieve the objectives of environmental protection, management and 
governance.596  

The Constitution compels the organs of state to take cognisance of, observe, and apply the 
directives principles of state policy in their activities and decision making.597 The courts have 
also laid down the principles that should be applied in interpreting the constitution. In Julius 
Ishengoma Ndyanabo v The Attorney-General,598 it was observed that: 

‘the provisions touching fundamental rights have to be interpreted in a broad and liberal 
manner thereby jealously protecting and developing the dimensions of those rights and 
ensuring that our people enjoy their rights, our democracy not only functions but also 
grows, and the will and dominant aspirations of the people prevail. Restrictions on 
fundamental rights must be strictly construed.’599 

To ensure that the objectives of the constitutional right are achieved, subsidiary legislation that 
facilitates the implementation of the right must be adopted. Such legislation must create a 
framework for the effective management of environmental instruments.  

Although the courts are proactive in giving force to the directive principles in the promotion of 
human rights, it is still imperative and in the interest of all Tanzanians for the Constitution to 
expressly provide for the right to environment. 

                                                            

591HC Civ. Case No. 299 of 1998 (unreported). 
592Art 14 provides that ‘every person has the right to life and to the protection of his life by the society in accordance 
with law.’ 
593The natural resources referred to in Article 27(1) include: forest; other biological resources; soils and minerals. 
594Art 27.  
595Kotze & Paterson op cit n212 at 513. 
596Art 9(1)(c). 
597Art 7(1). 
598Court of Appeal of Tanzania, Civ. Appeal No. 4 of 2001 (unreported). 
599At 17. 
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In absence of the constitutional environmental right, the Environmental Management Act600 of 
Tanzania provides for the right to a clean, safe and healthy environment.601 The right is aimed at 
giving effect to the constitution environmental clauses 

The Environmental Management Act facilitates for the achievement of sustainable use and 
development of the environment. The objectives of the Act are to promote the enhancement, 
protection, conservation and management of the environment.602 The objectives are achieved 
through principles, institutional arrangements, and compliance and enforcement procedures 
necessary for the implementation of environmental legislation.603 

7.3 Principles of environmental management legislation 

The Environmental Management Act of Tanzania contains general principles which bind all 
decision makers in making any decision relating to the environment.604 An environment related 
decision includes development of environmental legislation and policies necessary for the 
achievement of the objectives of the Act. 

In the development of environmental legislation and policy, decision makers are to be guided by 
the principles, particularly with the object of taking into account the interests of stakeholders in 
the protection of the environment through public participation.605 

Public participation ensures that environmental justice and information is easily accessible by 
allowing for improved opportunities, in the deliberations of environmental forums. The 
deliberation facilitates formulation of environmental policies which are reasonably 
comprehensive and realisable.606 

Public participation is promoted at all levels of environmental governance.607 The principles of 
the Act provide for the involvement of the public through representation in relevant institutions 
designed to promote effective environmental governance. These institutions are also to consider 
the principles of the Act in their efforts to ensure that environmental governance is integrated.608 

IEM necessitates for effective environmental governance efforts through cooperation of all the 
organs of state in the protection and management of environmental legislation. The principles of 

                                                            

600Act No. 20 of 2004. 
601S 4(1). 
602S 4(7). 
603This essential element of EFL has been discussed in details in the previous chapters. The focus shall be on 
whether Tanzania Environmental Management Act contains such components. 
604S 4(7)(3). 
605S 4(7)(3)(e). 
606See Chapter 7.4.2 infra. 
607S 178 states that the public has the right to participate in decisions concerning the design of environmental 
policies, strategies, plans and programmes, and to participate in the preparation of laws and regulations relating to 
the environment. 
608S 4(8). 
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the Act recognise the importance of cooperation by placing responsibility of promotion of IEM 
on the Ministry of Environment and Tourism.609  

7.4 Characteristics of environmental management legislation 

7.4.1 Flexibility 

The environmental factors are diverse and evolve with time. It is therefore necessary for EFL to 
be flexible in conception to allow for modification and alignment with the changing 
circumstances. 

Flexibility is achieved by allowing the adoption of environmental policies which are necessary 
for the implementation of the provisions of the Act.610 The competent authorities must also be 
given the power to adopt regulations which may be necessary for the enforcement and 
implementation of the objects of the Act. 

One of the functions of the National Environmental Advisory Committee (NEAC) is to review 
and advise the Minister on any environmental standards, guidelines and regulations which are to 
be made pursuant to the provisions of this Act,611 to adapt it to the changing circumstances. 

The principles oblige the decision makers to have due regard to the National Environmental 
Policy612 in their efforts to implement environmental instruments. The Act also recognises that, 
for the Minister to be able to execute legislative functions, the relevant and necessary technical 
support,613 should be provided and that includes support in terms of current and existing 
circumstances. 

7.4.2 Policies and principles 

The Environmental Management Act provides expressly in the principles that the Act shall 
provide a legal framework for the development of environmental policies,614 and that in the 
development of policy, the decision makers should be guided by the principles. 

The principles also provide for the participation of the public in the formulation of environmental 
policy and that such participation should provide a comprehensive policy which will facilitate for 
the achievement of the objectives of environmental protection and effective governance efforts. 

The Act provides guidance to be followed in determination of environmental disputes, 
particularly the consideration of principle of public participation in the development of 
environmental policy.615 

7.4.3 Civil society involvement 
                                                            

609S 4(7)(4). 
610See Chapter 2.3.1 of the thesis. 
611S 12(e). 
612S 4(9). 
613S 4(7)(2). 
614S 7(2). 
615S 5(3)(d). 
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The involvement of the public and government in environmental management cannot be 
overemphasized. The Act facilitates for adequate broad-based participation in the promotion of 
effective environmental governance and policy formulation.616 

The membership of the institutions under the Act is also characterised by the involvement of the 
members of the public and relevant stakeholders who are responsible for the management and 
governance of environmental instruments.617 

The NEAC is comprised of members whose experience should reflect the various fields of 
environmental management in the public, private sector and the civil society, which ensures that 
NEC takes into account the interest of all relevant stakeholders.618 

7.5 Establishment of cooperative governance 

7.5.1 International cooperation 

International cooperation is a constitutional obligation aimed at giving effect to the international 
agreements.619 The Act recognises international environmental cooperation by providing for the 
measures of implementing international agreements to which Tanzania is a signatory.620 

The Act empowers the Minister to make legislative proposal which are aimed at giving effect to 
the international environmental agreements to the National Assembly for consideration.621 Such 
legislative proposals should be accompanied by the proposed measures of enforcement and 
implementation, which should generally benefit the natural resources of Tanzania and the 
international community.622 

The Act also provides for the promotion of formulation of trans-boundary environmental 
agreements as the responsibility of Department of Environment.623 In the implementation of such 
agreements, the department must consider the principle of international cooperation in the 
management of environmental resources shared by two or more states.624 

The courts are also to be guided by the principles of international law such as the principle of 
sustainable development; polluter pays principle, precautionary principle and the preventative 
principle625 in enforcing the environmental legislation.626The applicability of these principles 
was confirmed in Erick David Massawe v The Tanzania National Roads Agency, Loi Langisho 

                                                            

616S 178. 
617See Chapter 7.5 infra. 
618S 11(2). 
619S 9(1) (f) of the Constitution of Tanzania. 
620S 179. 
621S 179(1)(a). 
622S 179(1)(a). 
623S 180(1). 
624S 180(2). 
625S 3. 
626Regional obligation is recognised in the same manner and under this provision in the Act and will not be 
discussed further. 
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Mollel and the Attorney-General627 where the Court ordered the respondent to pay the costs of 
rehabilitating the environment as a result of the soil which was deposited on the side of the road 
which interfered with the storm drainage next to the applicant’s property. 

7.5.2 Intra-governmental cooperation 

The Act places the responsibility for the promotion of cooperative governance on the Minister 
responsible for matters relating to the environment. 628 Cooperative governance should be 
achieved by the involvement of all relevant stakeholders including all organs of state whose 
mandate is to make decisions relating to the environment. 

The Act provides for cooperation between all organs of state and other bodies engaged in 
environmental management as a cross-cutting issue. Such cooperation should embrace 
collaboration, consultation and cooperation with any person having functions relating to the 
environment.629 

7.6 Institutional arrangements 

7.6.1 National Environmental Advisory Council 

The Act provides for the establishment of the National Environmental Advisory Council 
(NEAC) which shall be the principal advisor to the Minister in matters relating to the protection 
and promotion of effective environmental governance. 

The NEAC is tasked with examining matters referred to it by the Minister relating to the 
protection and management of the environment, and to make any necessary recommendations 
that may help in achieving the objectives of the Act.630 

The NEAC is responsible for reviewing and advising the Minister on any environmental 
standards, guidelines and regulations which are to be made and incidental to the Act. 

The membership of the NEAC is comprised of members whose experience reflects the various 
fields of environmental management in the public sector, private sector, and civil society. The 
members mainly include heads of various organs of state, and leaders of non-governmental 
institutions with the necessary skills and experience in environmental matters 

7.6.2 National Environmental Management Council 

The National Environmental Management Council (NEMC) is established to undertake 
enforcement, compliance, review and monitoring of environmental impact assessments.631 It 
facilitates public participation in environmental decision making by exercising general 

                                                            

627HC of Tanzania (Land Division) at Arusha, Land Case No. 16 of 2004 (unreported). 
628S 7(4). 
629See s 7(4). 
630S 11. 
631S 16. 
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supervision and coordination over all matters relating to the environment and national 
environment policy. 

NEMC also promotes cooperative environmental governance632 between sectoral ministries, by 
facilitating the implementation of sector ministries programmes intended to enhance 
environmental education and public awareness about the need for sound environmental 
management, as well as, for enlisting public support and encouraging the effort made by other 
entities, in the management and governance of the environment.633 

7.6.3 National Environmental Standards Committee 

The National Environmental Standards Committee (NESC) is adopted from the Bureau of 
Standards Act,634 whose role is to advise the Minister on proposals of environmental quality 
standards and to conduct inspections relating to compliance with the set standards, within the 
Republic of Tanzania. 635 

For the purposes of enforcement of environmental quality standards, NESC should cooperate 
with other organs of state and agencies such as Public Health Department, Occupational Health 
and Safety Agency, Tanzania Bureau of Standards, Tanzania Atomic Agency, Chief Government 
Chemist Laboratory Agency, and Tanzania Food and Drugs Authority.636  

NESC is empowered to adopt policy procedures which bind everyone who undertakes any 
activity which is likely to adversely affect the environment, to comply with the set standards. All 
the affected institutions are also required to adopt necessary measures to meet the requirements 
of the NESC policies on environmental quality standards.637 

NESC is granted with powers of inspection to detect violation of environmental standards and to 
issue compliance orders. Failure to comply with compliance orders is an offence under the 
Act.638  

The Act however does not prescribe how the membership of the NESC should be composed and 
whether the NESC will have adequate cross sectoral representation to ensure that all relevant 
stakeholders with the necessary expertise are involved. 

7.6.4 Environmental Appeals Tribunal 

The Environmental Appeals Tribunal (EAT) is chaired by a person qualified to be a judge and 
appointed by the President, and comprises an advocate of the High Court of Tanzania, one 
member with high academic qualifications and experience in environmental law, and two other 

                                                            

632S 17(a). 
633S 18(2)(h). 
634Act 3 of 1975. 
635S 140. 
636S 142(3). 
637S 142(1)(c). 
638S 142. 
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members who have demonstrated exemplary professional competence in the field of 
environmental management.639 

The EAT is responsible for hearing appeals arising from any decision under the Act.640 It has the 
jurisdiction to adjudicate appeals on the decisions of the competent authorities and award 
appropriate remedies641 to rectify any possible miscarriage of justice relating to environmental 
matters. 

Any person who is aggrieved by the decision of the EAT on a point of law may appeal directly to 
the High Court of Tanzania, and such appeal should be heard by a panel of three judges642 as the 
highest decision making body in relation to environmental disputes. 

7.6.5 Environmental Ombudsman 

The Act does not provide for the establishment of the Environmental Ombudsman as an 
independent institution that may undertake and enforce compliance with environmental 
legislation in the interest of the public.643  

The Office of Environmental Ombudsman is independent and tasked with the role of 
investigating complaints of injustice or maladministration in the public service received from the 
public and body corporate relating to environmental matters.644 The Ombudsman, after 
investigating the complaints, should make recommendations to the appropriate authorities for 
compliance with environmental legislation.645 

The Office has the power to summon witnesses where necessary to give evidence before it. The 
Environmental Ombudsman makes a special report to the National Assembly for non-
compliance with environmental legislation.646 The Office may play a significant role in the 
management and governance of environmental matters as it has the power to enforce compliance 
within government and the public sector.647 

7.7 Compliance, enforcement and implementation 

7.7.1 Compliance procedures 

The compliance and enforcement of the provisions of the Act is the responsibility of the 
institutions exercising their powers and functions under the Act.648 It provides compliance and 

                                                            

639S 204(1). 
640S 206(1). 
641S 206(3) empowers the Environmental Appeals Tribunal to confirm, vary or set aside the order, notice, direction 
or decision complained about, and or makes such other orders deemed necessary. 
642S 209. 
643See Chapter 2.4.2 of the thesis. 
644http://www.eisa.org.za/WEP/comagency.htm op cit n92. 
645http://www.eisa.org.za/WEP/comagency.htm op cit n92. 
646http://www.eisa.org.za/WEP/comagency.htm op cit n92. 
647See Chapter 2.4.2 the thesis. 
648S 182(2). 
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enforcement procedures to be used by these institutions in their governance efforts to effectively 
achieve its objectives.649 

The Act empowers the NEMC to appoint Environmental Inspectors whose role is to monitor and 
enforce compliance with the provisions of the Act and any other environmental legislation.650 
Environmental Inspectors are mandated to enter premises and conduct routine inspections which 
are aimed at ensuring that environmental quality standards are observed. 

The Act also empowers the Director of Public Prosecutions (DPP) of Tanzania to designate 
public prosecutors to specialise in the prosecution of environmental offences and any other 
offences relating to the provisions of the Act as compliance and enforcement measure.651 

7.7.2 Conflict resolution  

The Environmental Management Act does not provide for the mechanisms of resolving conflict 
between organs of state that have concurrent competence in making decisions relating to the 
environment. It is therefore not clear how potential conflicts arising from legislation concerning 
authorisation licences for development will be resolved. 

7.7.3 Criminal sanctions 

The Act provides for criminal652 and civil measures as possible sanctions for the settlement of 
environmental disputes. The power to enforce both civil and criminal measures under the Act is 
vested on the courts and subject to judicial trial processes of litigation.653 The cost implications 
of litigation cannot be over emphasised, as well as how the process denies those who cannot 
afford the cost environmental justice. 

The Act does not recognise alternative dispute resolution mechanisms as enforcement measures 
which help to promote access to justice in environmental disputes.654 Alternative dispute 
resolution measures are easily accessible and cheaper to impose, as parties to the dispute do not 
need to follow a lengthy process of court and do not require legal representation. 

The Act does not provide for an alternative to parties to environmental dispute who may prefer to 
refer the matter to arbitration, mediation or conciliation, rather than instituting action in court 
which may deny them access to justice due to circumstances such as lack of finance, locus 
standi, insufficient proof and so forth. 

7.7.4 Civil measures 

                                                            

649S 182 contains the general compliance procedure for enforcement of the provision of the Act. 
650S 182. 
651S 182(3). 
652S 191. 
653S 191f. 
654Kidd op cit n111 at 22. 
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The Act provides for civil liability resulting from any damage caused by non-compliance with 
the provisions of environmental legislation.655 It expressly states that a conviction for an offence 
committed under the Act does not exonerate any person or body corporate from civil proceedings 
which may be instituted against him or her or that body corporate.656 

The Act further provides that in addition to criminal sanctions, individuals who are injured will 
continue to have recourse to civil enforcement against any violation of the provisions of the Act 
and shall have a right to obtain compensation from the violator through private civil suits.657 

Civil penalties are easier to impose than criminal sanctions because they require less stringent 
standard of proof during litigation. It is easier to satisfy the balance of probabilities than proof 
beyond reasonable doubt which is required for criminal sanctions.658 

The parties to civil proceedings may also opt to settle the matter out of court during trial 
preparatory stages to avoid exorbitant costs of litigation. Such may be achieved by complying 
with letters of demand and proposing for settlement procedures required by law such as payment 
cost for rehabilitation. 

7.8 Conclusion 

The Constitution of Tanzania does not incorporate the right to environment which is provided 
under the Environmental Management Act of Tanzania and that denies the Tanzanian 
community the benefit of constitutional environmental protection.659 The government has an 
obligation to adopt necessary measures for the implementation of the rights contained in the Bill 
of Rights, and such benefit is by implication not extended to the environmental objectives due to 
absence of the right to environment in the Constitution.660 

The Constitution only provides for the environmental clauses in the directives principles of state 
policy which are put into motion by the Environmental Management Act. The Environmental 
Management Act provides for the guiding principles, institutions and compliance and 
enforcement measures necessary for the implementation of the constitutional environmental 
clauses and the Act.661 

The principles of Environmental Management Act are not comprehensive enough to provide 
proper guidance to decision makers as they fall short of other inherently important elements to be 
considered in environmental matters. The principles do not contain any provision relating to the 
consideration of alternative dispute resolution mechanisms in resolving environmental 
disputes.662 

                                                            

655S 192. 
656S 192(1). 
657S 225. 
658Kidd op cit n111 at 44. 
659See Chapter 7.2 supra. 
660Grotboom supra op cit n 252 at 55. 
661See Chapter 2 of the thesis. 
662See Chapter 7.3 supra. 
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In addition, the principles do not impose a duty on the decision makers to promote cooperative 
environmental governance which forms the basis for effective environmental protection efforts. 
The cooperation of all organs of state should be promoted with clear particularity as these 
departments are placed with the responsibility of making decisions which are likely to adversely 
impact on the environment.663 

The promotion of effective environmental policy is adequately provided for in the Act. The 
principles provide for the participation of the public and relevant stakeholders in development of 
environmental policy. The principles are also echoed by other provisions of the Act which 
emphasise the involvement of the public in making of decisions relating to environmental 
management and protection.664 

The participation of the public is also provided for at all levels of environmental governance 
facilitating for effective environmental management and governance efforts. This ensures that 
the interests of the public are considerably and consciously taken into account.665 

The Act however provides for insufficient institutions to champion the environmental cause. 
Only two institutions under the act are provided for the active involvement in environmental 
management and governance. The other institutions are specific in objective and not tasked with 
environmental governance and management.666 There is a need to establish other institutions 
which will improve the achievement of objectives of environmental protection such as DEC. 
Such institutions ensure that environmental justice is easily accessible.667 

The Act contains environmental offences and civil measures for non-compliance with the 
provisions of the Act. The other dispute resolution mechanisms which are inherently important in 
the settlement of environmental conflicts such as arbitration, mediation and conciliation, are not 
recognised in the Act.668 These mechanisms are important and play a vital role in the 
enforcement and implementation of environmental legislation and should be incorporated in 
Act.669 

 

 

 

 

 

                                                            

663See Chapter 7.4.4.3 supra. 
664See Chapter 7.4.2 supra. 
665See generally Chapter 7.4.3 supra. 
666See Chapter 7.5. 
667See s 30 of EMCA. 
668See Chapter 7.6.3. 
669Kidd op cit n111 at 22. 
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8.1 Introduction 

The above chapters have demonstrated the importance of the right to the environment as a 
constitutional fundamental right and how this contributes to effective environmental protection, 
management and governance. 

The environmental framework legislation that sets into motion the constitutional right to the 
environment and other constitutional environmental clauses has been discussed, with the view to 
demonstrating the relationship between the constitution as the supreme law of any given state 
and the environmental framework legislation as a framework for all environmental legislation. 

This chapter compares the environmental constitutional provisions dealing with the protection of 
the environment and natural resources. Some environmental clauses are contained in the Bill of 
Rights, while others are contained in the Directive Principles of State Policy. 

This chapter focuses on the comparison of the environmental framework legislation of South 
Africa, Kenya, Namibia and Tanzania and how they give effect to the constitutional right and 
environmental clauses. 

The components of these environmental framework acts, especially their essential elements such 
as principles, characteristics particularly flexibility and public participation, institutions, and 
compliance and enforcement measures, are discussed with the objective of finding how they 
improve the environmental management and governance efforts.  

The defects or short-comings identified are analysed with the view to finding how the proposed 
environmental management legislation for Botswana can curb such defects, especially on the 
adoption of the environmental management legislation as a model of best practice. 

The chapter demonstrates some of the environmental challenges emanating from the 
environmental management and governance system of Botswana, Kenya, Namibia, Tanzania and 
South Africa which have not been addressed by the environmental framework legislation. 

8.2 The right to environment 

The Constitutions of Namibia, Kenya and Tanzania do not contain a right to the environment. In 
Namibia and Tanzania, there exist only environmental clauses in the Constitution dealing with 
the protection and use of natural resources. These environmental clauses are contained in the 
Directive Principles of State Policy which are generally not enforceable as they do not place an 
obligation on government to provide measures necessary for citizens to enforce the right to 
environment.670 

The courts in Tanzania have, however, interpreted the right to life to include the right to a 
healthy environment as a measure of providing protection to the environment.671 Nevertheless 
the right to the environment is still necessary as a fundamental right to elevate the environmental 

                                                            

670See Kotze & Paterson op cit n212 at 513. 
671See footnote 599 supra. 
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objectives to the status of other constitutional rights.672 This renders the right to the environment 
to be as enforceable as any other right in the constitution. 

The Draft Constitution of Kenya, which has not been finalized at the time of writing this article, 
contains a right to the environment. The right to the environmental is currently entrenched into 
the Environmental Management and Coordination Act of Kenya,673 but not as a fundamental 
human right since it is not included in the constitutional fundamental rights.  

South Africa’s Constitution provides for the right to the environment as a fundamental human 
right contained in the Bill of Rights.674 The right is as enforceable as any other constitutional 
right contained in the Bill of Rights, and may only be limited in terms of law of general 
application subject to the limitation clause. 

The South African Constitutional Court in Government of the Republic of South Africa and 
others v. Grotboom case675 confirmed the position and status of the right to the environment as a 
fundamental human right. The court held that the government has an obligation to adopt 
measures necessary for the implementation of the right to the environment.676 

The inclusion of the right to environment plays a significant role in effective environmental 
management and governance. As a human right, it ensures that environmental principles and 
objectives which are aimed at the protection of the environment are duly considered in 
environmental decision making.  

As there is no right to the environment in Botswana, it is necessary, for effective protection and 
promotion of environmental governance, to incorporate the right to the environment into the 
constitution of Botswana. 

Kenya, Namibia, South Africa, and Tanzania have adopted EFL dealing with the use and 
protection of the environment. The environmental framework legislation provides for the guiding 
principles, institutions, compliance and enforcement procedures which are necessary for the 
implementation of environmental legislation.677 The framework legislation facilitates for the 
achievement of the principle of sustainable use and development of natural resources.  

The below figure illustrates some of the essential features of environmental legislation of 
different states considered in this thesis.  

 

                                                            

672See also T.P. van Reenen op cit n95 at 273. 
673S 3(1) of EMCA. 
674S 24 of the Constitution of South Africa. See Chapter 4.1 supra. 
6752001 (1) SA 46 (CC). 
676See Grotboom supra at para 69B. See also Chapter 4.1 supra. 
677See Chapter 2 of the thesis. 
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Country Environmental 
right 

Directive 
principles of 
state policy 

Principles Flexibility 

Botswana No No  No  No 

Kenya  No  Yes  Few  Yes  

Namibia  No  Yes  Few  Yes  

Tanzania Yes* Yes  Few  Yes  

South Africa  Yes  Yes  Adequate Yes  

 

Figure 1. The essential features of environmental legislation. 

*included in Environmental Management Act. 

 

8.3 Principles of environmental management legislation 

The Environmental Management and Coordination Act of Kenya contain very few principles 
particularly as to applicability of the Act.678 The principles do not contain any provision relating 
to the guidance in formulation of other environmental legislation, policy formulation and public 
participation in environmental policy development, conflict resolution and integration of 
environmental management; and the principles of the Environmental Management Act of 
Tanzania are similar.679  

The principles of the Environmental Management Act of Namibia are inadequate for framework 
legislation. The principles are not comprehensive enough to address environmental issues such 
as guidelines for environmental decision making, promotion of cooperative governance 
integration of environmental management and conflict resolution. The principles are inherently 
important to environmental governance and should form the foundation of environmental 
framework legislation. 

The South African National Environmental Management Act contains comprehensive principles 
for the guidance of decision makers in making decisions relating to the protection of the 
environment.680 The principles, which are applicable to all organs of state, provide for effective 
environmental management and governance by incorporating essential elements necessary for 

                                                            

678Ss 3(5)(e) & (7). 
679See generally Chapter 7 of the thesis. 
680S 2 of NEMA. 
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cooperative governance. The courts have also confirmed the applicability of NEMA 
principles.681 

8.4 Characteristics of environmental management legislation 

8.4.1 Policies and principles  

The principles for EMCA do not sufficiently provide guidance for policy making and public 
participation in the development of environmental legislation in Kenya. The environmental 
policy formulation is not adequately provided for in the Act as a necessary measure for effective 
implementation of environmental legislation. 

The Namibia Environmental Management Act contains principles for environmental policy 
formulation.682 The Act promotes public participation in the development of environmental 
policy. However the Act does not establish whether the principles bind all the decision makers 
relevant to the environmental cause. The applicability of policy principles is therefore not clear 
and unsettled. 

The Tanzania Environmental Management Act adequately provides for environmental policy 
considerations. The act sufficiently provides a guideline for environmental policy development 
and the involvement of civil society in the formulation of environmental policy.683 The Act 
facilitates in other provisions for public participation in environmental decision making, which 
ensures that the interests of the public are adequately taken into account in decision making. 

The National Environment Management Act of South Africa also provides for policy 
considerations in the principles of the Act. The principles are to guide all decision makers in the 
development of environmental policy which is necessary as an implementation measure. The 
principles also promote civil society involvement in the development of environmental policy as 
well as cooperation between all organs of state.684 

8.4.2 Civil society involvement 

EMCA provides for public participation in the development of environmental policy and 
decision making in Kenya.685 The membership of the institutions created under EMCA is drawn 
from all government sectors including the members of the public and academic institutions.686 
The Act also provides that such people should have the necessary skills and experience relevant 
to management and protection of the environment.687 

The Namibia Environmental Management Act provides for public participation of all the 
interested and affected parties in the environmental decision making. Public participation is 

                                                            

681See BP Southern Africa (Pty) Ltd op cit n228 at 146I. 
682S 3(1). 
683S 7(2). 
684See generally Chapter 4.4.2 of the thesis. 
685See footnote 480 supra. 
686S 4(5). 
687See Chapter 6.4.3 of the thesis. 
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promoted at all levels of environmental governance, including in the formulation of 
environmental policy.688 The Act therefore provides for public awareness of environmental 
objectives through a collective approach to environmental governance. 

Public participation in environmental decision making is also adequately provided for in the 
Environmental Management Act of Tanzania.689 The civil society involvement in environmental 
decision making cannot be over emphasised. The institutions under the Act also include, in their 
membership, the members of the public and non-governmental organisations.690 

The National Environmental Management Act of South Africa recognises the importance of 
public participation in making decisions relating to environmental protection. The Act 
comprehensively provides for civil society involvement in the development of environmental 
policy, as well as in the membership of institutions for enforcement and governance created 
under the Act.691 

8.5 Establishment of cooperative governance 

8.5.1 International cooperation 

EMCA provides for the adoption of legislative measures necessary for the implementation and 
enforcement of international agreements, of which Kenya is a signatory.692 The Act further 
provides a guiding principle to the courts in determining environmental disputes to be guided by 
the principles of international law.693 

Similarly in Namibia, the Environmental Management Act provides for the adoption of 
legislative measures necessary for the implementation and enforcement of international 
environmental instruments.694 The Act further promotes for the participation of the public in the 
formulation of national legislative measures for implementation of international agreements 
which are to be achieved through public education, awareness campaigns, and dissemination of 
information on international environmental instruments.695 

Legislative proposals necessary for the implementation of international agreements in Tanzania 
are also to be adopted by parliament, in order to enable Tanzania to carry out its obligations 
under the international agreements. The Environmental Management Act provides for 
international cooperation by promoting cooperation agreements relating to the use of trans-
boundary natural resources.696 

                                                            

688S 3(1). 
689S 7(2). 
690See Chapter 7.5 of the thesis. 
691See generally Chapter 4.4.3 of the thesis. 
692S 124(a). 
693S 3(5(c). 
694S 48. 
695See generally Chapter 5.4.4.1 of the thesis. 
696See Chapter 7.4.4.1 of the thesis. 
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The National Environmental Management Act of South Africa provides for international 
cooperation in environmental decision making as a necessary measure for the achievement of 
effective environmental governance. In an attempt to promote international cooperation, the Act 
provides for the development of management plans and implementation plans that reflect a 
commitment to Agenda 21.697 

8.5.2 Regional cooperation 

The environmental framework laws of Kenya, Namibia, Tanzania, and South Africa contain 
provisions which are aimed at giving effect to regional agreements and cooperation. The Acts 
provide for the adoption of measures necessary for the implementation of regional obligations in 
the national processes of their respective states.698 

8.5.3 Intra-governmental cooperation 

The promotion of intra-governmental cooperation in Kenya under EMCA is the responsibility of 
National Environmental Council, which is comprised of civil servants and members of the 
public.699 The duty to promote cooperation in environmental governance in Namibia is placed on 
the Sustainable Development Advisory Council.700  

The government institutions do not have a duty to cooperate in making decisions relating to the 
use and protection of the natural resources. The achievement of cooperative environmental 
governance may be difficult if these institutions do not have any influence on all organs of state 
and other sectoral ministries which are not bound by the provisions of the Act.701 

The approach to intra-governmental cooperation in Tanzania and South Africa is similar. The 
environmental framework legislations of these countries promote the cooperation of all organs of 
government in environmental management. The framework Acts also provide for the conclusion 
of cooperative agreements between government departments in environmental decision making. 

The table below illustrates some of the characteristics of environmental legislation of different 
states considered in this thesis.  

 

Country  Civil society 
involvement 

National 
cooperation  

Regional 
cooperation 

International 
cooperation 

Integration  

Botswana  No  No No No No 

Kenya Yes  No Yes Yes No 

                                                            

697S 26. 
698See Chapter 4.44; Chapter 5.4.4; Chapter 6.4.4 and Chapter 7.4.4 of the thesis. 
699See Chapter 6.4.4.2 of the thesis. 
700S 48. 
701See Chapter 5.5.1 of the thesis. 
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Namibia  Yes  No Yes Yes No 

Tanzania Yes Yes Yes Yes Yes 

South Africa Yes Yes Yes Yes Yes 

 

Figure 2 Characteristics of environmental legislation 

 

8.6 Institutional arrangements 

EMCA provides adequate institutions for compliance and enforcement of environmental 
legislation in Kenya. The institutions are characterised by broad-based public participation in 
conception, ensuring that the public is involved in environmental governance. The traditional 
conflict resolution institutions are also recognised under the Act, thereby promoting access to 
environmental justice as these institutions extend to all the communities in Kenya.702 

The Namibia Environmental Management Act provides for the establishment of institutions but 
they are not granted with enough power to enforce compliance with environmental legislation. 
The institutions are not given the responsibility to investigate and take action for non-
compliance, but are given the responsibility to determine and advise the Minister on any matter 
concerning the protection of the environment. However, the constitution of Namibia extends the 
responsibilities of the Ombudsman to the investigation of environmental crimes as an 
independent institution, which facilitates for effective compliance with environmental 
legislation.703 

The Tanzania Environmental Management Act provides for the establishment of only two 
institutions active in environmental management and governance. These institutions are 
insufficient to champion the environmental cause, and there is a need for the establishment of 
other institutions such as District Environmental Committees.704 

NEMA Amendment Act705 provides for the de-establishment of the existing institutions and 
empowers the Minister to establish any institution when necessary to undertake various roles of 
environmental management and governance.706 There is, however, no Environmental 
Ombudsman who can act as an independent public protector in environmental causes. The Office 
of the Ombudsman can investigate and take action against anybody including the state for failing 
to comply with environmental legislation.707 

                                                            

702See Chapter 6.5 of the thesis. 
703See Chapter 5.5 of the thesis. 
704See Chapter 7.5 of the thesis. 
705No. 14 of 2009. 
706See Chapter 4.5 of the thesis. 
707See Chapter 4.5 of the thesis. 
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8.7 Compliance, enforcement and implementation 

8.7.1 Compliance procedures 

The environmental framework legislations of Kenya, Namibia, Tanzania, and South Africa 
provide for the compliance procedures. The Acts provide for the establishment of Environmental 
Inspectors, whose role is to monitor and enforce compliance with the environmental legislation. 

The Acts also provide for the procedures to be followed in enforcing compliance. Detailed 
procedures and guidelines for compliance order and appeals against compliance orders are 
provided. The procedures further provide for the appeals to the High Court against the decisions 
of the competent authorities under the Act in relation to environmental decision making. 

8.7.2 Conflict resolution  

The environmental framework legislations of Namibia and Tanzania do not provide for the use 
of alternative dispute resolution measures in environmental disputes. These institutions are 
however necessary for the determination of environmental disputes due to the natures of 
environmental media and environmental crimes. The framework legislation must be flexible 
enough to allow parties to refer environmental disputes to conflict resolution forums of their 
choice.708 

Criminal sanctions are dominant as enforcement measures in the entire environmental 
framework acts of Kenya, Namibia, Tanzania and South Africa. They are an essential feature of 
any legislation that prohibits certain practices and thus it is reasonable that environmental 
legislation should contain criminal sanctions’709 

Namibia and Kenya do not incorporate civil measures such as interdicts, civil penalties and 
delictual measures into the provisions of the framework legislations as enforcement measures.710 
Not all environmental crimes are criminal in nature and as such, civil measures are inherently 
relevant as enforcement measures of environmental disputes.711  

The civil measures are however recognised under the framework legislations of Tanzania and 
South Africa as enforcement measures. The Acts provide for civil measures to be imposed in 
addition to criminal sanction, providing for a more strict approach to environmental compliance 
and enforcement.712   

The below figure illustrates some of the institutions necessary for the management of 
environmental legislation in different states considered in this thesis.  

 

                                                            

708See Chapter 5.6.3 and Chapter 7.6.3 of the thesis. 
709 Kidd op cit n111 at 42. 
710See Chapter 5.6.2 and Chapter 6.6.2 of the thesis. 
711Kidd op cit n111 at 44. 
712See Chapter 4.6.2 and Chapter 7.6.2 of the thesis. 
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Country EAC NEC CEC PEC DEC NET Criminal 
and civil 
sanctions 

Botswana No No No No No No Criminal 

Kenya Yes Yes  No Yes  Yes  Yes Criminal  

Namibia Yes Yes  No  No  No  No  Criminal 

Tanzania Yes Yes Yes No No Yes  Both 

South 
Africa 

Yes* Yes* Yes* No No Yes** Both 

 

Figure 3 Institutions necessary for effective environmental management 

Key: * To be dis-established 

   ** Established under National Water Act713  

8.8 Environmental challenges 

8.8.1 Botswana 

The major environmental challenge is the absence of an environmental framework act to 
promote effective environmental governance and address fragmented environmental structures 
for the achievement of the principle of sustainable use and development of natural resources.714 

Currently, environmental policy and legislation are independently managed by various 
government departments, leading to fragmented environmental decision making.715 
Fragmentation results in disjointed and inconsistencies in decision making which renders the 
governance efforts futile.716 

The environmental management and governance is not integrated, despite the interrelatedness of 
environmental media, and this may lead to exploitation of the environment when polluters rely 
on authorisations obtained from one department to develop the project which is conversely 
regulated by another. This is also due to the absence of environmental cooperative obligation 
between government departments.717 

                                                            

713No. 36 of 1998. 
714See Chapter 3.5 of the thesis 
715See Chapter 3.3.2 of the thesis. 
716Strydom & King op cit n69 at 30. 
717See Chapter 3.4.1 of the thesis. 
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These environmental challenges may be overcome by the promulgation of environmental 
framework legislation which provides the general principles for environmental management. The 
principles, which bind all decision makers, provide for cooperative governance, integrated 
environmental governance, and a guideline for environmental decision making that addresses the 
fragmentation of environmental management structures.718 

8.8.2 Kenya 

EMCA provides for the recognition of the traditional disputes resolution forums as alternative 
disputes resolution measures to be used in environmental disputes.719 These traditional forums, 
which are mainly situated in the districts and rural villages, are headed by traditional chiefs and 
village elders without any legal knowledge, skills and capacity to deal with complex 
environmental issues.720 

The traditional disputes forums are characterised by the application of customary law which 
varies from one tribe to the other, and this is likely to bring inconsistencies in environmental 
knowledge and the determination of environmental disputes.721 Customary law is not always 
relevant to environmental disputes and the unregulated use of traditional forums may be 
detrimental to the environmental cause. 

The Act also binds all the decision makers in making decisions relating to the environment, 
which extends to the traditional forums which may lack the necessary skills to interpret and 
understand environmental legislation.722 

Kenya is endowed with a coastal zone and as such should be concerned with international 
waters.723 EMCA, which is relatively old in conception,724 should apply to marine legislation or 
at least to have marine legislation which extensively regulates the use and protection of marine 
living resources embedded under EMCA, to ensure the sustainable use, development, and 
management of marine living resources. 

The institutions under EMCA are not granted the necessary power to enforce compliance with 
environmental legislation. The courts also do not recognise the decisions of the District 
Environmental Committees created under the Act, rendering the environmental management and 
governance efforts of this institution futile.725 

8.8.3 Namibia 

The Environmental Management Act of Namibia does not sufficiently provide guiding principles 
to decision makers in making decision relating to the environment. It is therefore not clear from 

                                                            

718See generally Chapter 2 of the thesis. 
719Section 3(5)(b). 
720Aketch op cit n507 at 24. 
721See Chapter 6.6.1 of the thesis. 
722See Chapter 6.3 of the thesis. 
723Kotze & Paterson op cit n212 at 453. 
724Act No. 8 of 1999. 
725See generally Chapter 6.5.3.2 of the thesis. 
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the provisions of the Act whether the decision makers are bound by the principles of the Act or 
not.726 This remains a challenge, especially where the Act has not been subject to judicial 
consideration to settle its status and applicability. 

The Act also does not address the complexities of intra-governmental cooperation which forms 
the basis of the promotion of integrated environmental governance.727 Environmental elements 
are interrelated and often place responsibilities on different spheres of government, which 
requires integration for the achievement of effective environmental governance. Failing to 
promote cooperation in environmental governance may result in fragmented governance 
structures which defeat the environmental management and governance effort.728 

8.8.4 Tanzania 

The application and relevance of the Environmental Management Act of Tanzania is challenged 
by the National Environmental Policy,729 which is characterised by objectives relevant to the 
environmental framework legislation. The Environmental Management Act recognises the 
National Environmental Policy and provides that decision makers should give effect to the policy 
framework structure.730 

The National Environmental Policy is a framework structure for all environmental policies in 
Tanzania.731 Its objective is to promote environmental governance and cross sectoral planning 
and coordination. It also seeks to achieve integrated cooperative environment governance and 
accountability of all the institutions relevant to environmental decision making.732 

The objectives of the National Environmental Policy are the key elements which should be 
incorporated under the environmental framework legislation, to avoid parallel centers of power 
in environmental decision making. This may encourage the polluters to rely on the policy where 
appropriate, to avoid compliance with the Act.733 

Although the policy framework is necessary for the protection, management and governance of 
the environment, it may frustrate the effectiveness of governance efforts of environmental 
framework legislation, particularly when the Act promotes the consideration of environmental 
policy.734 In my view, the policy should promote the achievement of the objectives of 
environmental legislation and not the other way around. 

8.8.5 South Africa 

                                                            

726See Chapter 5.3 of the thesis. 
727See Chapter 5.4 of the thesis. 
728Nel & du Plessis op cit n157 at 184. 
729Policy of 1997. 
730S 4(9). 
731Kotze & Paterson op cit n212 at 510. 
732Art 4. 
733See generally Kotze & Paterson op cit n212 at 510. 
734S 4(9). 
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The environmental management and governance system in South Africa is still fragmented, 
resulting in disjointed decision making and uncoordinated governance efforts.735 This is due to 
lack of a central lead agent that controls all environmental matters and can coordinate all organs 
of state in environmental decision making. 

There is a need to promote environmental cooperative governance. The cooperation agreements 
contained in NEMA do not specify possible sanctions for failing to comply with cooperation 
agreement. The sanctions are left to the discretion of the parties to the agreement as to whether to 
include sanctions or not.736 This may defeat the objects of the Act, where all the parties to the 
agreement are reluctant to include sanctions because of the disadvantage of compliance with the 
provisions of the Act or cooperation agreement. 

The failure to establish an Environmental Ombudsman Office to act in the interest of the public 
in matters relating to environmental disputes, particularly from the actions of government, 
defeats the objects of effective environmental management and governance efforts.737 There is 
therefore no independent body with the necessary political power and capacity to enjoin 
government to comply with environmental legislation. 

The de-establishment of the existing institutions created by NEMA may bring inconsistencies to 
environmental governance, as the institutions already have clearly defined roles which have 
developed over time and are already known to the public.738 The power of the Minister to 
establish institutions on need basis, if not regulated, may defeat the objects of effective 
environmental governance where there is a need for an institution to investigate government’s 
wrong-doings.  

8.9 Conclusion 

The countries which have adopted EFL739 are still faced with environmental challenges which 
could not be achieved by the legislation. This may be due to a number of factors including public 
awareness,740 the unwillingness to participate in environmental management,741 fragmented 
environmental structures742 and lack of cooperative environmental governance within sectoral 
line ministries. Some environmental challenges are attributable to insufficient legislative powers 
granted to institutions under the Act.743 

EFL contributes significantly to effective environmental management. The legislation provides 
for the mechanisms which are necessary to champion the environmental cause.744 The effective 
implementation of such mechanisms depends on the effectiveness of institutions established to 

                                                            

735Kotze & De la Harpe op cit n80 at 22. 
736S 35 of NEMA. 
737See Chapter 4.7 of the thesis. 
738See s 6 of NEMA Amendment Act No. 14 of 2009. 
739 Kenya, Namibia, Tanzania and South Africa for the purposes of this research. 
740 See chapter 8.8.2 supra. 
741 See chapter 8.8.3 supra. 
742 See chapter 8.8.5 supra. 
743 See chapter 8.8.4 supra. 
744 See generally chapter 2.5 of the thesis. 
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carry out environmental management mandate. If the EFL is not implementable, or the 
institutions are inactive, then the objectives of such legislation will not be achieved.745 

The environmental legislation is largely embedded on the EFL and therefore, the principles of 
EFL must be comprehensive in conception so as to provide a general guideline to all 
environmental decision makers.746 Comprehensive principles contribute to effective 
environmental management by creating a broad-embracing management system which facilitates 
and promotes an integrated approach to environmental management.747 

The contribution of conflict resolution mechanisms in environmental management cannot be 
overemphasized. The recognition of alternative dispute resolution structures can contribute to 
speedy access to environmental justice and afford parties to environmental disputes a system of 
their choice to determine the dispute.748  

The EFL of these countries, are common in features especially with regard to the essential 
features of EFL and their environmental challenges are almost common. The achievement of 
effective environmental management largely depends on the internal structures of each country 
and the integration of environmental programmes as a collective undertaking.749 Each country 
must therefore support the implementation of EFL so as to ensure the achievement of 
environmental objectives and protection of the environment for sustainable use and development 
of environmental media.750 

 

 

 

 

 

 

 

 

 

 

                                                            

745 See chapter 4.8 of the thesis. 
746 See chapter 8.3 supra. 
747 Kotze op cit n43 at chapter 2.6.1 
748 Kidd op cit n111 at 43. 
749 Nel & du Plessis op cit n12 at 10. 
750 Kotze op cit n43 at chapter 2.6.1. 
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9.1 Introduction  

The importance of the constitutional right to the environment has been outlined, as well as the 
relationship between the constitutional environmental provisions and the environmental 
framework legislation. These are the environmental tools which are lacking in Botswana for 
effective environmental protection, management and governance. 

As already stated above, 751 there is a need for the promulgation of the environmental framework 
legislation in Botswana to improve the environmental management and governance efforts and 
also to bring the environmental laws of Botswana to compatibility with international 
environmental law. 

Environmental legislation is necessary for the benefit of the environment as it provides improved 
opportunities for the protection of the environmental media through sustainable environmental 
programmes aimed at promoting sustainable use and development of the natural resources.752 

The proposed environmental framework legislation for Botswana must conform to the essential 
elements of environmental framework legislation which are necessary for the implementation, 
compliance and enforcement of environmental legislation.753 Such elements include the guiding 
principles for environmental decision making, institutions for the promotion and achievement of 
environmental objectives as well as the compliance and enforcement measures which are 
necessary for implementation of the Act.754 

9.2 Principles of the Act 

The principles of the proposed environmental framework legislation must be comprehensive in 
conception to be able to provide a guideline to decision makers in almost all the essential aspects 
incidental to the environment.755 They must provide guidance in policy formulation, 
development of environmental legislation, integration of environmental management, 
cooperative governance, public participation in environmental decision making, and conflict 
resolution measures for environmental legislation conflicts and environmental crimes.756 

The principles must be applicable to all organs of state and non-governmental organisations 
responsible for the implementation of environmental legislation and making decisions which are 
likely to adversely affect the environment.757 The principles must bind all decision makers to 
refer to the environmental framework legislation when making any decision relating to the 
environment.758 

                                                            

751See Chapter 3.5 of the thesis. 
752Nel & du Plessis op cit n12 at 19. 
753See generally Chapter 2 of the thesis. 
754Kotze & De la Harpe op cit n80 at 22. 
755See principles of NEMA in Chapter 4.3 of the thesis. 
756See Chapter 2 of the thesis. 
757S 2 of NEMA. 
758Glazewski op cit n1 at 139. 
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The principles must provide for the promotion of sustainable use and development in making 
decisions relating to environmental protection.759 The sustainable development guideline must 
also be comprehensive to provide for the protection of environmental media including the 
protection of ecosystems, landscapes, and non-renewable natural resources.  

Principles must also provide for consideration of international environmental principles such as 
polluter pay principle, preventative principle, precautionary principle, principle of 
intergenerational equity, and public participation principle. The principles must promote the 
adoption of the best practicable methods of integrated environmental management necessary for 
the achievement of the principle of sustainability as an environmental objective.760 

Botswana, in developing the environmental framework legislation, should adopt the model of 
comprehensive principles of environmental framework legislation as demonstrated by NEMA of 
South Africa.761 In addition, Botswana should include guidelines to the courts and quasi-judicial 
tribunals in interpreting environmental legislation and dealing with environmental disputes to 
consider the principles of international environmental law and the objects of the framework 
legislation, as demonstrated in the Environmental Management and Coordination Act of 
Kenya.762 

9.3 Policy formulation 

The proposed environmental framework legislation of Botswana must contain a guideline for the 
development of national environment policy. The development of sound policy must precede the 
framework Act and this must be provided for in the principles of the Act.  

The policy guidelines which are normally included in the directive principles of state policy are 
not binding,763 but must be comprehensive to include a wide range of environmental 
considerations such as integration of authorisation processes and alignment of governance policy 
across the various spheres of government, and integrated use of various environmental 
legislation and implementation procedures such as civil based instrument and cooperation 
agreements necessary for effective environmental governance.764 Integration of environmental 
governance helps to reduce fragmentation of environmental governance and decision making.765 

The development of environmental policy must be characterised by the involvement of civil 
society in the development and implementation processes. The policy guideline should therefore 
promote public participation in policy development to ensure that the interest of the public are 
incorporated into the environmental policy.766 

                                                            

759S 2(4) of NEMA. 
760Strydom op cit n69 at 30. 
761See Chapter 1 of NEMA. 
762S 3. 
763See Chapter 5.4.1 of the thesis. 
764Strydom & King op cit n69 at 31. 
765See Chapter 4.5.4 of the thesis. 
766Kidd op cit n53 at 45. 
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Botswana should adopt a comprehensive approach to environmental policy formulation like the 
one adopted by the Environmental Management Act of Tanzania.767 The proposed framework 
legislation should provide for involvement of all relevant stakeholders to reduce the current 
fragmented environmental policies and environmental decision making. 

9.4 Institutional arrangements 

The proposed environmental framework legislation for Botswana must provide for the 
establishment of institutions necessary for the monitoring of compliance, enforcement, and 
implementation of the environmental legislation. These institutions also facilitate the 
achievement of cooperative and integrated environmental governance which is inherent to 
environmental protection.768 

9.4.1 Environmental Advisory Council 

The Environmental Advisory Council must be established to advise government on 
environmental considerations and other matters of environmental concern. The Environmental 
Advisory Council must be given the role to oversee and monitor the effectiveness of other 
environmental institutions and make recommendations to the relevant authorities.769 

The Environmental Advisory Council, as the highest advisory body, must be comprised of civil 
servants holding high positions of directorship in various government departments with the 
necessary skills and experience relevant to the environment.770 The established Environmental 
Advisory Councils of Kenya, Namibia, Tanzania and South Africa, which are to be de-
established,771 are characterised by members who are directors in various government 
departments. 

The members of the public must be represented in the Environmental Advisory Council by 
people of good standing in society, with the necessary skills and experience relevant to the 
environment, such as the Chairperson of the Law Society and leaders of non-governmental 
organisations active in environmental management.772 

9.4.2 Committee for Environmental Coordination 

The Committee for Environmental Coordination is one of the institutions which are necessary for 
the implementation and governance of environmental legislation. The Committee must be 
responsible for promoting cooperative environmental governance and integration of 

                                                            

767See Chapter 7 supra. 
768See generally Chapter 4 of the thesis. 
769See s 6 of NEMA. Though the institution is to be de-established in terms of NEMA Amendment Act of 2009, it is 
still necessary for environmental protection. 
770See s 11 of Tanzania Environmental Management Act. 
771S 6 of NEMA Amendment Act No. 14 of 2009. 
772S 4(5) of EMCA of Kenya. 
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environmental decision making.773 The committee must be a central check point for 
environmental authorisations and approvals. 

The membership of the Committee must be drawn from government employees and must have 
the necessary capacity and power to enforce cooperation between various spheres of 
government. The Committee must also have the power to advise and set environmental quality 
standards necessary for the greater protection of the environment.774 

9.4.3 District Environmental Committees 

The Environmental Management and Coordination Act of Kenya provides for the establishment 
of the District Environmental Committees.775 The District Environmental Committees facilitate 
access to environmental information and justice as they extend to all the districts in the 
country.776 These committees, if given the necessary administrative power, can contribute to the 
effective environmental management and governance through a hands-on approach in 
environmental matters within their area of jurisdiction.  

The District Environmental Committees must be responsible for disseminating environmental 
information and advising the members of the public on environmental standards. They must also 
be tasked with promotion of public education and environmental awareness within their 
respective districts.777 

These committees must have Environmental Inspectors who shall be responsible for enforcing 
environmental legislation and compliance orders from other institutions. The Environmental 
Inspectors must have the power to enter and search premises and issue compliance orders. They 
must conduct investigations relating to enforcement, compliance and implementation of 
environmental legislation at district levels, and make recommendations to the Committee for 
Environmental Coordination and the Environmental Advisory Council.778 

The environmental framework legislation for Botswana must provide for the establishment of 
District Environmental Committees whose membership should be drawn from local government 
authorities and members of the public active in environmental protection. 

9.4.4 Environmental Ombudsman 

One of the public interest organisations necessary and relevant to enforce compliance with 
environmental legislation is the Environmental Ombudsman. The proposed framework 
legislation for Botswana must provide for the establishment of an Environmental Ombudsman 

                                                            

773See Chapter 4.6.3 of the thesis. 
774See Chapter 4.7 of the thesis. 
775See Chapter 6.5.3.2 of the thesis. 
776Aketch op cit n507 at 21. 
777See Chapter 6.5.3.2 of the thesis. 
778See Chapter 4.6.4 of the thesis. 
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who shall be an independent institution responsible for investigating and taking action against 
anybody, including the government, for failing to comply with environmental legislation.779 

9.4.5 National Environmental Tribunal 

The environmental framework legislation for Botswana must provide for the establishment of the 
National Environmental Tribunal with original jurisdiction to hear and determine environmental 
disputes. The Tribunal must be characterised by its independence and impartiality from any 
organ of state and other organisations in carrying out its functions.780 

The National Environmental Tribunal must have the authority to hear appeals of all decisions 
made by the competent authorities relating to the environment and its orders must be binding as 
any orders of court of law.781 

The Tribunal must be headed by persons of good standing within society, who are qualified 
judges, in order to ensure quality, well-reasoned and informed environmental judgments which 
should not bring the judiciary of the country into disrepute, and which promote environmental 
justice.782 

Any appeals from the Tribunal must be made to the full bench of the High Court, sitting as an 
appeal court and final dispute resolution forum in environmental disputes.783 

9.4.6 Cooperative governance 

The environmental framework legislation for Botswana must promote cooperative environmental 
governance as an essential element for effective environmental management. Cooperation in 
environmental governance provides an integrated approach to environmental governance and 
facilitates the achievement of environmental objectives.784  

Cooperative governance at all levels ensures proper and sustainable governance and may be 
useful in addressing governance inefficiencies relating to environmental governance. Proper 
environmental management and governance require coherence, legal certainty, accountability 
and a holistic approach to environmental management.785 

Cooperation at international and regional level is necessary for aligning national environmental 
legislation in compatibility with international environmental law.786 The consideration of 
legislative measures necessary for the implementation of international agreements enables any 

                                                            

779The Environmental Management Act of Tanzania provides for the establishment of the Environmental 
Commissioner whose duties are similar to the proposed Environmental Ombudsman, but is not an autonomous 
institution. 
780See Chapter 7.6.4 of the thesis. 
781See s 204 of the Environmental Management Act of Tanzania. 
782See Chapter 6.6.5 of the thesis. 
783See Chapter 7.6.4 of the thesis. 
784Strydom & King op cit n69 at 30. 
785Kotze & De la Harpe op cit n80 at 6. 
786Strydom & King op cit n69 at 31. 
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given state to comply with its international obligation of sustainable use and development of the 
environment.787 

The proposed framework legislation must contain provisions and principles necessary for the 
promotion of international and regional environmental cooperation as a constitutional obligation. 
International cooperation is a common feature for the environmental framework legislations for 
Kenya, Namibia, Tanzania and South Africa. 

Intra-governmental cooperation must also be incorporated into the provisions of the proposed 
environmental framework legislation for the achievement of effective environmental 
management and governance efforts.788 The cooperation of national institutions, including all 
organs of state, provides an integrated approach to environmental governance and helps to 
reduce fragmentation in environmental decision making.789 

Intra-governmental cooperation must be promoted at all levels of environmental decision 
making, including the formulation and implementation of environmental policy as well as in the 
monitoring and enforcement of environmental legislation.790 

Cooperation agreements are also necessary for the achievement of intra-governmental 
cooperation, as they reflect a commitment by the party to the agreement to cooperate in 
environmental decision making and to adhere to the agreed standards and objectives of 
environmental management.791  

The cooperation agreements must contain penal measures for non-compliance with the 
agreements so as to ensure that they are implementable. These agreements may also address 
some of the environmental governance and management inefficiencies created by 
fragmentation.792 

The proposed environmental framework legislation for Botswana must recognise and provide for 
cooperative environmental governance and provide for the cooperation agreements necessary for 
the achievement of effective environmental governance. The cooperation agreements are also a 
common feature for Namibian and South African environmental framework legislations. 

9.5 Compliance procedures 

Compliance procedure is one of the common features of environmental framework legislations 
considered above. Compliance procedures are necessary to empower the competent authorities to 
enforce compliance with environmental legislation.793 These procedures also inform all 

                                                            

787SADC Treaty op cit n72 at Art 22. 
788Nel & du Plessis op cit n157 at 183. 
789Kotze & De la Harpe op cit n80 at 31. 
790See Chapter 5.8 of the thesis. 
791Bosman, Kotze & du Plessis op cit n85 at 420. 
792Kotze & de la Harpe op cit n80 at 23. 
793Paterson & Kotze op cit n87 at 6. 
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interested and affected parties as to the remedies and appeal procedures available for 
environmental disputes, particularly to those aggrieved with environmental decisions.794 

The environmental framework legislation for Botswana must contain a clear and ascertainable 
procedure for compliance with environmental legislation. 

9.6 Conflict resolution 

The environmental framework legislation for Botswana must contain conflict resolution 
procedures to be used in environmental disputes. The legislation must provide for possible 
measures that can be used in environmental disputes such as arbitration, negotiation, and 
mediation. These measures must be able to be adopted at the choice of parties to a dispute.795 

The legislation must also provide for the procedure to be used to resolve conflict between 
environmental legislation and it must outline a guideline procedure to be used in legislation 
conflicts.796 This will provide certainty as to the status of environmental laws as well as speedy 
dissolution of environmental disputes. 

The legislation must prescribe criminal and civil measures as possible sanctions for non- 
compliance with environmental legislation. The court must be granted the necessary power to 
mete out deterrent punishment that can promote compliance with environmental legislation. The 
court must be provided with a guideline to be considered in meting out punishment, such as the 
financial gain to the violator as a result of non-compliance, as well as the good faith efforts to 
comply with environmental legislation, as aggravating and mitigating factors respectively.797 

The Act must provide a general offence section for non-compliance with the provisions of 
environmental legislation, to avoid technicalities that may result in the difficulty of proving 
elements of environmental crime.798 

The civil measures such as interdicts, civil penalties and delictual measures must be prescribed 
as possible sanctions for non-compliance with environmental legislation, to reduce 
environmental damage and to allow the aggrieved parties to recover damages resulting from non- 
compliance with environmental legislation.799 

 

 

 

 

                                                            

794See Chapter 8.7.1 of the thesis. 
795Kidd op cit n111 at 28. 
796Nel & du Plessis op cit n12 at 13. 
797S 3(5)(e) & (7) of EMCA of Kenya. 
798See Chapter 8.8.5 of the thesis. 
799See Chapter 4.6.2 of the thesis. 
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Chapter 10 

Recommendations 

The following are recommended for the proposed environmental framework legislation for 
Botswana, as the basic and essential elements for the promotion of effective environmental 
management and governance. 

Chapter 1 

General principles 

Chapter 1 of the Act must contain the principles of environmental framework legislation. The 
principles must generally provide a guideline for environmental decision making. They must also 
provide a guideline for the development and interpretation of environmental legislation and 
environmental policy, as well as conflict resolution of environmental disputes. 

The principles must provide a guideline for environmental management and sustainable 
development. The environmental management principles must incorporate cooperative 
environmental governance at all levels (international, regional, and national), integration of 
environmental management, and coordinated environmental decision making. 

The Act must also provide for the considerations of principles of sustainable development in 
environmental management. Such principles must provide a guideline for the protection of 
ecosystems, landscapes, and non-renewable natural resources, and promote the development of 
these environmental media for the benefit of present and future generation. 

The principles of the Act must apply to all decision makers including all organs of state and the 
judiciary. The principles must guide the court in determining environmental disputes, 
particularly the consideration of international environmental law disputes such as principle of 
intergenerational equity, polluter pay principle, precautionary principle, preventative principle, 
public participation principle, and the principle of good neighborliness. 

This chapter must also provide for judicial review of administrative action for failing to comply 
with the principles of Environmental Framework Act. 

Chapter 2 

Institutional arrangements 

Chapter 2 must provide for the establishment of the institutions necessary for the 
implementation, enforcement and compliance with the provisions of environmental legislation.  

This chapter must provide for the establishment of the Environmental Advisory Council as the 
highest advisory body in matters relating to the environment. The chapter must provide for the 
membership of the Advisory Council, powers and functions, procedures for conduct of business, 
disqualification, and remuneration. 
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The chapter must provide for the establishment of the CEC for Environmental Coordination, and 
its duties and functions. The membership of the Committee, particularly the involvement of civil 
society must be prescribed. The powers of the CEC to enforce compliance with environmental 
legislation must be prescribed, as well as general matters of conduct of business, appointment, 
disqualification, and remuneration of CEC members. 

The chapter must provide for the establishment of DEC throughout the country. The DECs must 
have EI for monitoring compliance and enforcement with environmental legislation. This chapter 
must detail the procedure for the appointment of members of the DEC and EI, their powers and 
functions, procedure for appointment and disqualification, offences for the environmental 
inspectors, code of conduct, and their monetary entitlements. 

The chapter must provide for the establishment of the NET, which shall have original 
jurisdiction to hear all environmental disputes. The tribunal must hear appeals from competent 
authorities in all environmental crimes, and its findings and orders must be binding as any orders 
of court of law. 

The membership of the NET, which must be headed by a person qualified to be a judge and 
appointed by the President, must be provided in this chapter. Other members of the NET may 
include technical experts relevant to the issue in disputes to render specialised advice, the 
Chairperson of Law Society, and any other members of non-governmental organisations of good 
standing in society. 

The chapter must provide for the establishment of the Environmental Ombudsman. The duties, 
powers and functions, general procedure for the appointment of officers, and conduct of business 
of the Office of Environmental Ombudsman must be prescribed. The independence of this office 
must be prescribed as well. 

Chapter 3 

Cooperative environmental governance 

Chapter 3 must provide for the promotion of cooperation in environmental governance. The 
chapter must provide for international cooperation, regional cooperation, and national 
cooperation, amongst all organs of state and institutions created under the Act. The chapter must 
provide a procedure for sharing of information and instances under which information may not 
be shared. 

This chapter must provide for the conclusion of cooperation agreements between government 
departments and environmental institutions, as well as anybody responsible for making 
environmental decisions. The contents of environmental cooperation agreements such as the 
objectives of the agreement, environmental standards, cooperation procedures, and penal 
measures for failing to comply with environmental cooperation agreements, must also be 
prescribed. 

The chapter must prescribe procedure for cooperative environmental governance. Such 
procedure must include the preparation of environmental management plans and implementation 
plans. The guideline to be considered in preparation of the environmental implementation plans 
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must be provided and may include the description of policy, plans and programmes of every 
government department, the manner in which such department will ensure that the 
implementation plans comply with the other provisions of the Act, as well as the compliance and 
enforcement measures that the department intends to adopt in implementing the plans. 

The contents of the environmental management plans may include the description of the 
activities of government departments that may affect the environment, description of 
environmental policies relevant to the departments, as well as the arrangements for cooperation 
with other government departments in environmental management and governance. 

Chapter 4 

International environmental agreements 

Chapter 4 must provide for the promotion of international environmental cooperation. The 
chapter must provide for the adoption of legislative proposals which are aimed at giving effect to 
international environmental instruments. 

The chapter must provide for the promotion and implementation of regional environmental law 
instruments. Public participation in the formulation of regional environmental law instruments 
must be promoted and the chapter must provide for submission of reports on the commitment to 
implement regional and international environmental law instruments to Parliament by all 
relevant government departments. 

This chapter must provide a procedure to be adopted by environmental decision makers when 
giving effect to international environmental instruments. Such procedure may include the 
involvement of the public in the legislative proposals as well as in the domestication of 
international environmental instruments.  

  

Chapter 5 

Public participation in environmental governance 

Chapter 5 must provide for public participation in environmental governance as a matter of 
principle. The chapter must provide for the involvement of the public in environmental policy 
formulation, strategies, plans and programmes and to participate in the preparation of laws and 
regulations, their enforcement and compliance and any other decision relating to the 
environment.  

The procedure for involving the members of the public in environmental decision making must 
be prescribed, such as public meetings, environmental public campaigns and environmental 
awareness programmes. The chapter must provide for taking into account the deliberations and 
contributions of the public in environmental decision making, and only under exceptional 
circumstances and with good reasons, such as national security reasons, should public opinion be 
justifiable not to take into account. 
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This chapter must prescribe for access to environmental information by the members of the 
public, presentation with opportunities to participate on reasonable notice, as well as their 
involvement in the institutional arrangement created under the Act. The penal measures for 
failing to comply with the principle of public participation must also be prescribed. 

Chapter 6 

Integrated environmental management 

Chapter 6 must provide for the promotion of integrated environmental management and 
governance. The general objectives of integrated environmental management must be specified, 
such as the promotion of principles of environmental framework legislation, the adoption of best 
practicable methods in environmental management, and consideration of environmental 
attributes in management and decision-making which may adversely affect the environment. 

This chapter must prescribe the guidelines to be considered in promoting integrated 
environmental management. Such measures must include the consideration of potential impacts 
of any proposed activity on the environment, socio-economic conditions, and cultural heritages. 

The chapter must provide for the holistic consideration of the provisions of the Act, including the 
principles in the achievement of the objectives of integrated environmental management. The 
penal measure for failing to comply with the provisions of this chapter must also be prescribed in 
this chapter. 

Chapter 7 
 

Authorisation processes 

Chapter 7 must provide for the designation of the DEA as the lead governmental environmental 
agent. DEA must be a central point of all environmental authorisations required under all 
environmental legislations for any development which is affected by such authorisations. 

The DEA must be granted with the power to issue provisional interdicts for any development on 
reasonable suspicion that authorisation processes have not been complied with, until the 
developer brings proof to the contrary.  

This chapter must prescribe a procedure to be used for application for authorisation as well as the 
guidelines and factors to be considered in determining applications for authorisation for any 
listed activity under any environmental legislation. 

The chapter must, in addition to the guiding principles of cooperation in environmental 
governance, prescribe a procedure to be used in determining applications which are incidentally 
cross sectoral and prescribe the involvement of all relevant departments and any other persons 
who can contribute in the determination of application for authorisation. 

The chapter must prescribe an overall Clearance Certificate to be used by the DEA, which shows 
that all the authorisation processes have been complied with. The Clearance Certificate must be 
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standard and required for all the listed activities to ensure certainty and consistency in 
environmental authorisation. 

Chapter 8 

Conflict resolution 

Chapter 8 must outline the conflict resolution procedures which can be used to resolve 
environmental disputes. 

The conflict resolution measures for resolving conflict in environmental legislation must be 
prescribed. This chapter must expressly provide that all environmental legislation must comply 
with the provisions of environmental framework Act and any environmental laws inconsistent 
with it should be prevailed by the Act. Where other environmental laws are in conflict with one 
another, their inconsistencies must be determined with the conformity to the framework 
legislation as a standard test. 

This chapter must provide for the alternative dispute resolution measures to be used in 
environmental disputes. The parties to environmental dispute must be at liberty to refer the 
matter for arbitration, negotiation, mediation or conciliation. Where environmental disputes are 
referred to alternative dispute resolution procedures, such disputes shall be subject to all laws 
and relevant procedures applicable to the chosen forum. 

The chapter must provide for an appeal procedure from EI compliance orders and other decisions 
relating to environmental management, compliance and enforcement to the EAC and NET. Any 
person who is not satisfied with the decisions of the EAC or the NET must have the right appeal 
to the full bench of the High Court, which shall sit as an appellate court. 

The chapter must prescribe the criminal sanctions for failing to comply with the provisions of 
environmental legislation. The chapter must prescribe maximum terms of imprisonment and 
maximum monetary fines that can be imposed by the NET or the court. The chapter must 
prescribe factors which can be considered as mitigating and aggravating circumstances, such as 
good faith efforts to comply with environmental legislation, environmental harm that has been 
caused, the nature of the activity, and any financial benefit to the violator as a result of failing to 
comply with environmental legislation, in meting out appropriate punishment. 

This chapter must prescribe civil measures such as interdicts, civil penalties and delictual 
measures as possible sanctions for failing to comply with the provisions of environmental 
legislation. The chapter must provide for anyone who is aggrieved by any development or who 
has suffered any damages as a result of any development or non-compliance with environmental 
legislation, to seek for appropriate relief through the use of civil measures. 

Chapter 9 

Environmental policy 

Chapter 9 of the Act must provide for the development of environmental policy. The chapter 
must prescribe a guideline to be used by the decision makers in formulating environmental 
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policy. Essential policy considerations, such as cooperative environmental governance, 
cooperation agreements, integration, centralised authorisation processes and public participation, 
must form the basis of environmental policy formulation. 

The chapter must provide a guideline for the consolidation of the environmental policies which 
existed before the promulgation of the Act, into the Act. The chapter must create a framework 
for environmental policy and must be applied together with the principles of the framework 
legislation. 

Chapter 10 

Compliance and enforcement 

Chapter 10 must provide for the compliance procedures necessary for enforcement and 
implementation of the Act. The procedure for enforcing compliance must be incorporated into 
this chapter, detailing sufficient information necessary to enable all interested and affected 
parties to understand the consequences of failing to comply with environmental legislation. 

The chapter must provide for the powers of EI in the DEC, as well as the procedures to be used 
by the EI in monitoring compliance, such as the power to inspect premises, vehicles or vessels, 
and to search and seize anything found contrary to the provisions of any environmental 
legislation. 

The chapter must grant the EI with the necessary powers to instruct anybody through compliance 
orders to comply with the provisions of environmental legislation, and failure to comply with 
such orders without any reasonable excuse must be an offence. 

Other offences such as failing to cooperate with EI, failing to produce authorisation permits on 
demand, providing false documents to EI and giving false information to avoid compliance with 
environmental legislation, must be prescribed as offences under the Act, and penalties for such 
offences must be detailed in this chapter. 

This chapter must also provide for the referral procedure from environmental officers to the 
police for further investigation and prosecution of environmental crimes where the police have 
the power to prosecute, or to the DPP in conjunction with Section 51A of the Constitution of 
Botswana and Section 35 of the Criminal Procedure and Evidence Act of Botswana, which 
grants the power to prosecute all crimes on the DPP. 

Chapter 11 

Environmental impact assessments 

Chapter 11 must provide for the incorporation of the Environment Impact Assessment Act (EIA) 
of Botswana into the provisions of the framework legislation. The authorisation licences required 
in terms of the EIA must be made pursuant to the provisions of Chapter 7 relating to 
authorisation processes and procedures. 
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This chapter must provide for the procedure to be used for the conduct of environmental impact 
assessments, such as applications, scoping, undertaking the authorised activity, screening, and 
mitigation of environmental harm. 

The chapter must prescribe a procedure for the conduct of public hearings during the scoping 
process of EIA, and the manner for incorporating public opinions into the scoping reports as well 
as proof of public hearing which may be contained in a prescribed form. 

The chapter must prescribe a guideline for the contents of an EIA report which must be adhered 
to by anyone carrying out an EIA, as well as the consequences for failing to comply with the 
prescribed procedure in the form of penal measures. 

The chapter must prescribe the standard and general terms of reference for any EIA project. The 
terms of reference must guide the conduct of the scoping procedure and any other terms of 
reference may be added after the scoping procedure as necessary. 

The chapter must prescribe a procedure to be followed in the conduct of EIA for projects of 
security agents such as Botswana Police Services, Botswana Defence Force, Directorate of 
Intelligence Services and the Botswana Prisons Services, which may be sensitive to the national 
security. 

Chapter 12 

Environmental information and education 

This chapter must provide for access to environmental information. The chapter must provide for 
the accessibility of environmental information by the members of public. This may be achieved 
through the establishment of a Central Environmental Archives, which must be a public office 
and must be responsible for disseminating and keeping environmental information of any activity 
or development within the country. 

The chapter must prescribe for exceptions to the provisions of this chapter, particularly to 
information relating to the activities of the security agents, which may be sensitive to national 
security or in the public interest to withhold the information from the public. 

The chapter must, however, prescribe a procedure for access to environmental information which 
may be necessary for purposes of investigations and determination of environmental disputes by 
the courts and designated institutions created under the Act. 

The chapter must also provide for the promotion of environmental education and for the adoption 
of reasonable and necessary measures for promotion of public environmental education. Such 
measures may include budget considerations for public awareness campaigns, public 
participation in environmental programmes, and any other methods of public education. 

Chapter 13 

Making of subordinate legislation 
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Chapter 13 provides for any other relevant matters necessary for environmental administration, 
management, governance, compliance, enforcement and implementation, such as the making of 
subordinate environmental legislation dealing with environmental quality standards, 
environmental restoration, easements, conservation orders and analysis and records, 
environmental information, and any other matter.  

This chapter may also provide for the financial provisions, environmental audit, general 
environmental audit offences and transitional arrangements necessary for the implementation of 
the Act. 

Any other elements and characteristic measures for environmental framework legislation 
necessary for environmental management and governance may be included in this chapter, as a 
means of adopting reasonable and necessary measures for implementation, compliance and 
enforcement. 
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Appendix 1 

Botswana Environmental Management Act 

Preamble 

To provide for cooperative, environmental governance by establishing principles for decision 
making on matters affecting the environment, institutions that will promote co-operative 
governance, and procedures for coordinating environmental functions exercised by organs of 
state; and to provide for matters connected therewith. 
 
 Table of contents 
 
1. Definitions  

 
Chapter 1 
 
2. General principles  
 
Chapter 2 
 
3. Environmental Advisory Council 
4. Committee for Environmental Coordination 
5. District Environmental Committees 
6. National Environmental Tribunal 
7. Environmental Ombudsman 
 
Chapter 3 
 
8. Cooperative environmental governance 
 
Chapter 4 
 
9. International environmental agreements 
 
Chapter 5 
 
10. Public participation 
 
Chapter 6 
 
11. Integrated environmental management 
 
Chapter 7 
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12. Authorisation process 
 
Chapter 8 
 
13. Conflict resolution 
14. Environmental offences 
 
 
Definitions  
 
1(a)  “assessment” means the process of identifying, predicting and evaluating: 
 

(i)  the significant effects of activities on the environment, and 
 

(ii)  the risks and consequences of activities and their alternatives and options for 
mitigation with a view to minimise the effects of activities on the environment 
and to maximize the benefits and to promote compliance with the principles set 
out in Section 2. 

  
 (b) “authorisation” means an approval, licence, permit or other authorisation by a competent 

authority in respect of a listed activity. 
 

(c) “coordination” means a systematic and strategic environmental management, governance 
and decision making. 

 
(d) “cooperation” means the working together of relevant stakeholders in the management 

and governance of environment. 
 
(e) “environment” means the complex of natural and anthropogenic factors and elements that 

are mutually interrelated and affect the ecological equilibrium and the quality of life, 
including: 
 
(i) the natural environment that is the land, water and air, all organic and inorganic 

material and all living organisms, and 
 

(ii) the human environment that is the landscape and natural, cultural, historical, 
aesthetic, economic and social heritage and values. 
 

 
 (f) “environmental management” means the protection, promotion and sustainable use of 

natural resources for the benefit of the present and future generations. 
 
 (g) “environmental media” means all components of the environment including soil, air, 

water and all other natural resources. 
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(h) “environmental clearance certificate” means an environmental clearance certificate issued 

for authorising a listed activity to be undertaken. 
 
(i) “integration” means the adoption of a holistic and integrative perspective of 

environmental governance efforts by various organs of state that operate in different 
spheres of government. 

 
(j)  “lead agent” means the Department of Environmental Affairs. 
 
(k) “Minister” means the Minister responsible for environment. 
 
(l)  “sustainable development” means human use of a natural resource, whether renewable or 

non-renewable, or the environment, in such a manner that it may equitably yield the 
greatest benefit to present generations while maintaining its potential to meet the needs 
and aspirations of future generations, including the maintenance and improvement of the 
capacity of the environment to produce renewable resources and the natural capacity for 
regeneration of such resources. 

 
Chapter 1 

 
General principles 
 
2. (1) The principles set out in this section apply throughout the Republic of Botswana to the 
actions of all organs of state that may significantly affect the environment, and: 
 

(a) shall apply alongside all other appropriate and relevant considerations, including the 
State’s responsibility to respect, protect, promote and fulfill the social and economic 
rights in the Constitution. 

 
(b) serve as the general framework within which environmental management and 

implementation plans must be formulated. 
 
(c) serve as guidelines by reference to which any organ of state must exercise any 

function when taking any decision in terms of this Act or any statutory provision 
concerning the protection of the environment. 

 
(d) serve as principles by reference to which a conciliator appointed under this Act must 

make recommendations, and 
 
(e) guide the interpretation, administration and implementation of this Act, and any other 

law concerned with the protection or management of the environment. 
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(2) Environmental management must place people and their needs at the forefront of its 
concern, and serve their physical, psychological, developmental, cultural and social 
interests equitably. 
 

(3) Development must be socially, environmentally and economically sustainable. 
 

(4) (a)  Sustainable development requires the consideration of all relevant factors including the 
following: 
 
(i) that the disturbance of ecosystems and loss of biological diversity are avoided, or, 

where they cannot be altogether avoided, are minimised, 
 
(ii) that pollution and degradation of the environment are avoided, or, where they 

cannot be altogether avoided, are minimised and remedied, 
 
(iii) that the disturbance of landscapes and sites that constitute the nation’s cultural 

heritage is avoided, or where it cannot be altogether avoided, is minimised and 
remedied, 

 
(iv) that waste is avoided. or where it cannot be altogether avoided, minimised and re-

used or recycled where possible and otherwise disposed of in a responsible 
manner, 

 
(v)  that a risk-averse and cautious approach is applied, which takes into account the 

limits of current knowledge about the consequences of decisions and actions. and 
 

(vi) that negative impacts on the environment and on people’s environmental rights be 
anticipated and prevented, and where they cannot be altogether prevented, 
minimised and remedied. 

 
(b)  Environmental management plan must be integrated and acknowledging that all 

elements of the environment are linked and interrelated, it must take into account 
the effects of decisions on all aspects of the environment and all people in the 
environment, by pursuing the selection of the best practicable environmental 
option. 

 
(c)  Equitable access to environmental resources, benefits and services to meet basic 

human needs and ensure human well-being must be pursued, and special 
measures may be taken to ensure access thereto. 

 
(d)  The participation of all interested and affected parties in environmental 

governance must be promoted, and all people must have the opportunity to 
develop the understanding, skills and capacity necessary for achieving equitable 
and effective participation. 
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(e) The social, economic and environmental impacts of activities, including 
disadvantages and benefits, must be considered, assessed and evaluated, and 
decisions must be appropriate in the light of such consideration and assessment. 
 

(f) Decisions must be taken in an open and transparent manner and access to 
information must be provided in accordance with the law. 

 
(g) There must be intergovernmental coordination and harmonisation of policies, 

legislation and actions relating to the environment 
 

 
(i) Actual or potential conflicts of interest between organs of state should be resolved 

through Conflict Resolution Procedures. 
(j) Global and international responsibilities relating to the environment must be 

discharged in the national interest. 
 

(5) All sectoral environmental legislation shall be subsumed into this Act, which shall prevail 
over any environmental legislation in conflict with it.  

 
 

Chapter 2 
 
Administration and institutional arrangements 
 
3. (1) There shall be an established Environmental Advisory Council which shall be the 

highest advisory body to the Minister in matters relating to the environment 
 

(2) The Environmental Advisory Council shall be composed of members whose 
experience shall reflect the various fields of environmental management in the public, 
private sector and the civil society. 
 

4. (1) There shall be an established Committee for Environmental Coordination which shall 
be responsible for the achievement of cooperative environmental governance through 
integrated and coordinated programmes of environmental use. 

  
5. (1) There shall be established District Environmental Committees in all districts of the 

Republic of Botswana to monitor and enforce compliance of environmental legislation. 
 
 (2) The Minister shall appoint Environmental Inspectors to conduct inspections in any 

premises to monitor and enforce compliance and report any findings to the District 
Environmental Committee. 

 
6. (1) There shall be established a National Environmental Tribunal to hear appeals from 

institutions under the Act and to review any environmental decision made by the 
competent authorities. 
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 (2) The tribunal, in determining environmental disputes, shall be guided by the principles 

of the Act and must consider the precautionary principle, preventative principle, polluter 
pays principle, principle of intergenerational equity, and sustainable development 
principle. 

 
7. (1) There shall be established an Environmental Ombudsman whose office shall be 

independent from any organisation including the government. 
      

(2) The Environmental Ombudsman shall conduct investigations against anybody, 
including the State, in the interest of the public for failing to comply with 
environmental legislation. 

 
 

 
Chapter 3 

 
Cooperative environmental governance 
 
8. (1) Every government department exercising functions which may affect the environment 

must prepare an environmental implementation plan and environmental management plan 
within one year of the promulgation of this Act, and at least every four years thereafter. 

 
(2) The Minister may issue guidelines to assist government departments in the    
preparation of environmental implementation plans and environmental management 
plans. 
 
(3) The purpose of environmental implementation and management plans is to coordinate 
and harmonise environmental policies, plans, programmes and decisions of the various 
government departments that exercise functions that may affect the environment for the 
achievement, promotion, and protection of a sustainable environment. 

 
Chapter 4 

 
International environmental agreements 
 
9.  The Minister may make legislative proposals to Parliament which are necessary for 

giving effect to an international environmental agreement to which Botswana is a party, 
and such legislation may deal with the following: 
 
(a) the coordination of the implementation of the agreement, 
 
(b) the allocation of responsibilities in terms of the agreement, including those of other 
organs of state, 
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(c) the gathering of information, including for the purposes of compiling and updating 
reports required in terms of the agreement and for submission to Parliament, 
 
(d) the dissemination of information related to the agreement and reports from 
international meetings, 
 
(e) ensuring public participation. 
 
  

Chapter 5 
 
Public participation 
 
10. (1) The public shall have the right to participate in decisions concerning the development 

of environmental policies, strategies, plans and programmes, and to participate in the 
preparation of laws and regulations relating to the environment. 

 
(2) The public shall have the right to be timely informed of the intention of public 
authorities to make executive or legislative decisions affecting the environment, and of 
available opportunities to participate in such decisions. 

 
Chapter 6 

 
Integrated environmental management 
 
11. (1) The general objective of integrated environmental management is to: 
 

(a) promote the integration of the principles of environ-mental management set 
out in Section 2 into the making of all decisions which may have a significant 
effect on the environment, 
 
(b) ensure the consideration of environmental attributes in management and 
decision-making which may have a significant effect on the environment, and 
 
(c) identify and employ the modes of environmental management best suited to 
ensuring that a particular activity is pursued in accordance with the principles of 
environmental management set out in Section 2. 

 
Chapter 7 

 
Authorisation process 
 
12. (1) Applications for authorisation for any development under any environmental 

legislation shall be made to the Department of Environmental Affairs as the lead agent. 
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(1) The developer shall be issued with a clearance certificate from the Department of 
Environmental Affairs after complying with all authorisation processes required 
under subsection (1). 

 
Chapter 8 

 
Conflict resolution 
 
13. (1) Where there is a conflict in environmental legislation, this Act shall prevail to the 

extent that such subsidiary legislation is in conflict with it. 
 

(2) Environmental disputes may be referred to arbitration, mediation or negotiation at the 
choice of parties to the disputes. 

 
14. (1) Failure to comply with environmental legislation shall be an offence punishable with 

a term not exceeding ten(10) years imprisonment or a fine not exceeding P10 million. 
 
 (2). A conviction for an offence under subsection (1) does not exonerate any person or 

body corporate from civil proceeding which may be instituted against him or her or that 
body corporate. 
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