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ABSTRACT

While the Constitutional Court has repeatedly enforced a duty to meaningfully engage with
communities where the provision of basic social services and goods is at stake, uncertainty
about the form, extent and quality of community engagement continues to negatively impact
on development projects. The much publicised "toilet saga" in the Makhaza informal
settlement in the Western Cape is a telling example. This problem is partly attributable to a
lack of clarity about the legal foundations and basis of this duty. The research project
explores such an approach by clarifying the proper legal and constitutional basis of the right
to meaningfully participate in development projects and the delivery of basic social goods,
and in so-doing, to place public participation in socio-economic rights on a sound legal and
constitutional foundation. The project further seeks to develop a framework or best practice
for the practical implementation of this right in the context of urban development projects.
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CHAPTER 1: INTRODUCTION

1.1

Background and research problem

On 29 April 2011, the Western Cape High Court ruled in the case of Beja v Premier of the

Western Cape that a purported partnership agreement between the community of Makhaza
and the City of Cape Town, dealing with the provision of sanitation in an upgraded informal
settlement, was invalid. 1 The Court also ruled that the City acted unreasonably in
constructing unenclosed toilets in the new settlement because it failed to meaningfully engage
with the community about the issue. 2

The judgment left the City confused about the nature and scope of the duty to involve the
community in urban developments. The City accordingly applied for leave to appeal against
the judgment, claiming that it sought clarity on the extent of engagement required and the
role of paid community liaison officers in the process. 3 The City has subsequently withdrawn
the application and enclosed all the toilets. However, the uncertainty about the implications
of the judgment for future urban development remains. The spokesperson of the City, Kylie
Hatton explains that the City has approached the national and provincial departments of
human settlements about some of the issues raised in the judgment. The City is now awaiting
clarity and guidance on how to move forward with community participation. 4

The Beja toilet saga and its aftermath reveals how uncertainty about the scope and nature of
the duty on developers to democratically engage the community in development projects can
have a negative impact on the realisation of the right to housing development, in particular,
and the socio-economic rights entrenched in the South African Constitution, in general.
What is clear from the Beja case is that the City had no structure, understanding or
knowledge in terms of the form, extent and quality of the specific engagement that were
required. Should there have been structured engagement from the planning to the

1

Beja v Premier of the Western Cape 2011 (10) BCLR 1077 (WCC) para 197.
Beja v Premier of the Western Cape 2011 (10) BCLR 1077 (WCC) paras 77-106.
3
Dianne Hawker 'Cape Town to appeal parts of toilet judgment' . Available at
http://www. iol. co. za/ su nd ayindepend ent/cape-town-to-a p pea I-pa rts-of-toi let-j udgment-1.1072033 (last
accessed 20 June 2011).
4
Catherine Rice 'CT withdraws Makhaza toilet case appeal'. Available at
http://www.ewn.co.za/Story.aspx?ld=67066 (last accessed 20 June 2011).
2
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implementation of this project, the matter would never have reached the court in the first
place.

The problem exposed by the Beja case is partly attributable to a lack of clarity about the
constitutional and legislative foundations of public participation in socio-economic right
projects. Tissington captures the essence of the problem as follows:

When the government does initiate development projects, they are generally
implemented with limited or non-existent engagement with, and participation by,
affected communities; instead, external bodies undertake these projects and consultants
often drive them. It is unclear whether state officials understand the obligation of, and
rationale for, community engagement and participation and how to effectively engage
in these processes. Where participation does occur, it is often purely procedural and not
intended to incorporate ideas and demands put forward by particTants, or to genuinely
engage with substantive issues around the nature of development.
The concern with the lack of effective public participation in the delivery of socio-economic
rights represents a tum in socio-economic rights jurisprudence away from entitlement to
engagement, from delivery of goods (which goods should be delivered) to citizen
empowerment (how the goods should be delivered). 6 This shift seems to have overtaken the
longstanding debate in socio-economic rights jurisprudence between the minimum core
approach and the reasonableness approach. This early debate centred on the content of
entitlements (thus neglecting the participatory nature of the process),7 while the
reasonableness approach tended to simply defer decision-making about the content of rights
to the executive (thus equally neglecting the participatory nature of the process). 8 Both sides
of the debate about the content of socio-economic rights have tended to proceed within the
framework of a representative model of democracy and have tended to reduce citizens to
passive recipients of state housing and other socio-economic grants. Even the discourse of
community mobilisation does not always manage to break out of this statist paradigm. As
Sachs J commented in the Joe Slovo case: 9

5

Kate Tissington A resource guide to housing in South Africa 1994-2010 (2011) 9 (my emphasis).
See Mazibuko v City of Johannesburg 2010 (3) BCLR 239 (CC); Beja v Premier of the Western Cape 2011 (10)
BCLR 1077 (WCC); Residents of Joe Slovo Community, Western Cape v Thubelisha Homes 2009 (9) BCLR 847
(CC) .
7
Chowdhury J 'Judicial Adherence to a Minimum Core Approach to Socio-Economic Rights -A Comparative
Perspective' available at http://scholarship.law.cornell.edu/lps clacp/27 (accessed 8 November 2012).
8
Coomans J 'Reviewing implementation of social and economic rights: An assessment of the "reasonableness"
test as developed by the South African Constitutional Court' (2005) 65 Heidelberg Journal of IL 167 185.
9
Residents of Joe Slovo Community, Western Cape v Thubelisha Homes 2009 (9) BCLR 847 (CC) para 379.
6
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Civic participation and community mobilisation are not necessarily mutually
incompatible, but an emphasis on mobilisation risks treating the communities as
recipients of state largesse to be informed of the benefits they are about to receive,
rather than as active partners engaged with the authorities in developing programmes
and finding solutions to the problems that emerge.
A welcome step forward in the understanding of civic participation in the context of socioeconomic rights projects is made in the recent work of Sandra Liebenberg. 10 Liebenberg
undertakes a re-evaluation of the reasonableness review vs minimum core debate. She asks
which of the two approaches best facilitates "the participation and the dialogical interaction
between the state and civil society in the defining of and realization of socio-economic
rights" . 11 Liebenberg calls this the "relational and dialogic approach to the interpretation of
socio-economic rights" and claims that this shift in approach manages to integrate the stale
socio-economic rights debate with "an approach to rights-based transformation in South
Africa which values participatory democracy and public participation".

12

Following Liebenberg, scholars such as Lilian Chenwi and Kate Tissington confirm that
although people have socio-economic rights on paper, in practice it is not always possible to
realise them. This, they contend, is partly because there are few opportunities to participate
and engage meaningfully in the government's decision-making processes which affect the
provision of services. Government officials often make decisions in a centralised way without
involving local communities. 13 They further argue that the recent turn to meaningful
engagement is an important development in the approach of the courts to enforce socioeconomic rights and promote active participation in service provision. Meaningful
engagement, they say, is more democratic, flexible and responsive to the practical concerns
that these rights raise. It can promote social transformation on the ground by creating a voice
for the poor and marginalised in South Africa.

10

Liebenberg S 'Socio-economic rights: Revisiting the reasonableness review/minimum core debate' in
Woolman Sand Bishop M (eds) Constitutional Conversations (2008) 303.
11
Liebenberg S 'Socio-economic rights: Revisiting the reasonableness review/minimum core debate' in
Woolman Sand Bishop M (eds) Constitutional Conversations (2008) 320.
12
Liebenberg S 'Socio-economic rights : Revisiting the reasonableness review/minimum core debate' in
Woolman Sand Bishop M (eds) Constitutional Conversations (2008) 328.
13
Chenwi, Land Tissington, K 'Engaging meaningfully with.government on socio-economic rights : A focus on
the right to housing' available at http ://www.communitylawcentre .org.za/clc-projects/socio-economicrights/ser-publications/Engaging meaningfully with government SER.pdf (accessed s November 2011)

3
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In the PE Municipality case,

14

the Constitutional Court openly applied a participatory model

of democracy to the issue of urban development and service delivery (albeit in the context of
evictions from under-developed land). In a number of subsequent cases, the Court has
insisted that reasonableness in the context of socio-economic rights requires active
community participation. 15 It is this jurisprudence of community participation that the
Western Cape High Court applied in the Beja case.

While the principle of public participation forms part of the recent socio-economic rights
discourse, the precise meaning and scope of the principle remains unclear. Part of the
problem is the fact that the terms "engagement" or "participation" do not appear in any of the
socio-economic right provisions of the Constitution. The principle of participation is derived
and inferred from a variety of other legal sources, ranging from the right to development in
international law, through the rights to dignity, to the participatory ethos of the new
constitutional order as a whole. At times the right is simply derived in positivistic fashion
from specific provisions in national and local legislation, without any deeper understanding
of the constitutional background of these provisions.

As the Beja judgment and the reaction of the City of Cape Town shows, it has become
necessary to explore the constitutional and legislative foundations of public participation or
community engagement in the delivery of basic social goods. Without a clear understanding
of the legal foundations of this right, it is impossible to respond to the City of Cape Town's
uncertainty about the scope and nature of meaningful community participation in future
development projects.

14

Port Elizabeth Municipality v Various Occupiers 2004 (12) BCLR 1268 (CC).
See for example, AbahlaliBasemjondolo Movement SA v Premier of KwaZulu- Natal 2010 (2) BCLR 99 (CC);
Joseph and Others v City of Johannesburg 2010 (3) BCLR 212 (CC); Mazibuko v City of Johannesburg 2010 (3)
BCLR 239 (CC); Nokotyana v Ekurhuleni Metropolitan Municipality 2010 (4) BCLR 312 (CC); Occupiers of 51
Olivia Road, Berea Township and Another v The City of Johannesburg and Others 2008 (5) BCLR 475 (CC); Port
Elizabeth Municipality v Various Occupiers 2004 (12) BCLR 1268 (CC); Residents of Joe Slovo Community,
Western Cape v Thubelisha Homes 2009 (9) BCLR 847 (CC); City of Johannesburg Metropolitan Municipality v
Blue Moonlight Properties 39 (Pty) Ltd and Another 2012 (2) BCLR 150 (CC).
15

4
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1.2

The aims of the mini-thesis

Against the background sketched above, this mini-thesis critically explores the legal ground
of the duty to ensure meaningful public participation in urban housing projects. The thesis
surveys various international law instruments, constitutional obligations, and statutory
provisions that could serve to justify a right to meaningful participation in development
projects. The thesis seeks to answer which of these possible grounds (or combination of
grounds) provide the best justification for the duty to democratise development projects and
the delivery of socio-economic rights. Once this question is answered, the precise nature and
scope of the duty to meaningfully engage the community in the realisation of basic socioeconomic rights will also be clear. Once the nature and scope of the duty to facilitate
meaningful participation has been established, the thesis lastly explores how this duty can
best be implemented in development projects. Possible legislative interventions to ensure
compliance with these practices are identified.

1.3 The structure of the thesis

After this introductory chapter, chapter 2 deals with the right to public participation as set out
in a number of international and regional human rights instruments. Due to the scope of this
dissertation, the chapter is limited to a discussion of the International Covenant on Civil and
Political Rights (ICCPR); International Covenant on Economic, Social and Cultural Rights
(ICESCR) and the African Charter on the Rights of Human and People's Rights.

Chapters 3 to 5 discuss the constitutional framework of a right to participate m socioeconomic rights projects. Chapter 3 focuses on the values at the foundation of the
constitutional order, Chapter 4 on the rights specifically entrenched in the Bill of Rights and
Chapter 5 on the legislative processes established by the Constitution. A caveat is in order
right from the start. The literature and case law on the values, rights and processes in the
Constitution which might possibly have a bearing on the nature and scope of participatory
democracy in general, and community participation in socio-economic rights in particular, far
exceed what can reasonable be accommodated within the scope of a mini-thesis. The aim of
the dissertation is to provide a birds-eye view of this normative landscape and must thus
sadly but inevitably compromise on the depth of the discussion.

5
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Having discussed the international and constitutional dimensions of public participation in
socio-economic rights delivery, Chapter 6 turns to the various legislative provisions
pertaining to public participation. Due to the large body of legislation and the limited scope
of this mini-thesis, the focus of this chapter falls exclusively on legislation in the context of
housing projects.

Chapter 7 is the final chapter and contains a number of research findings and
recommendations. Having studied the conclusions, the thesis will hopefully have clarified
and removed most of the uncertainty about the ground, nature and scope of community
participation in urban developments, so that the unfortunate "toilet sage" documented in the
Beja judgment can be avoided in future.

6
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CHAPTER 2: INTERNATIONAL LAW AND PUBLIC PARTICIPATION
2.1

Introduction

The right to public participation is set out in a number of international and regional human
rights instruments. Due to the scope of this dissertation, the chapter will be limited to
discussing the International Covenant on Civil and Political Rights (ICCPR), International
Covenant on Economic, Social and Cultural Rights (ICESCR) and the African Charter on
Human and People's Rights. The aim of this exercise will be to determine how the United
Nations' Human Rights Committee and the African Commission understand the right to
public participation in development projects.
It is important to consider international law and its stance on public participation, as section

39(1 )(b) of the Constitution has the effect that international law is applicable in all matters
concerning the interpretation of the rights in the Bill of Rights. In S v Makwanyane 16 the
Constitutional Court concluded, in terms of section 35(1) of the Interim Constitution, that the
term 'international law' includes both binding and non-binding international law. Justice
Chaskalson made the following statement:
In the context of section 35(1) public international law would include non-binding as
well as binding law. They may both be used under the section as tools of
interpretation. International agreements and customary international law accordingly
provide a framework within which the [Bill of Rights] can be evaluated and
understood, and for that purpose decisions of tribunals dealing with comparable
instruments, such as the United Nations Committee on Human Rights, the InterAmerican Commission on Human Rights, the European Commission on Human
Rights, the European Court of Human Rights and in appropriate cases, reports of
specialized agencies such as the International Labour Organisation may provide
guidance as to the correct interpretation of particular provisions of [Bill of Rights ]. 17

Section 233 of the Constitution also requires the courts, when interpreting legislation, to
prefer an interpretation that is consistent with international law rather than inconsistent.
Section 233 of the Constitution provides:
When interpreting any legislation, every court must prefer any reasonable
interpretation of the legislation that is consistent with international law over any
alternative interpretation that is inconsistent with international law.
16

17

S v Makwanyane 1995(3) SA 391 (CC).
S v Makwanyane 1995(3) SA 391 (CC) 35 .

7
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This obligation is mandatory on the courts if such an interpretation is reasonably possible.
Keightley is of the view that section 233 also gives constitutional standing to the
interpretative presumption that legislation intends to comply with international law. 18 In

Glenister v The President of the Republic the Constitutional Court explained the effect of
section 233 as follows:
Section 233 demands any reasonable interpretation that is consistent with
international law when legislation is interpreted. There is thus no escape from the
manifest constitutional injunction to integrate, in a way the Constitution permits,
international law obligations into our domestic law. We do so willingly and in
compliance with our constitutional duty. 19

In light of sections 39(1 )(b) and 233, the international law understanding of the right to public
participation in social development projects will feature prominently in the interpretation of
the South African Bill of Rights and legislative framework pertaining to civic engagement. It
is therefore to the international law understanding that my attention turns at the outset of the
thesis.

2.2

International Covenant on Economic, Social and Cultural Rights

South Africa has signed the International Covenant on Economic, Social and Cultural Rights
(ICESCR) in 1994. It was expected that South Africa would have ratified it soon afterwards
but it has not. 20 The ICESCR is not directly binding on South African law. However, in light
of Makwanyane, it remains an important interpretive guide to the South African Bill of
Rights and related legislation. The importance of the ICESCR is underscored by the fact that
the drafters of the Constitution relied strongly on the ICESCR in formulating the Bill of
Rights, thereby making the interpretations by the United Nations Committee in their General
Comments value sources of interpretation for the South African courts. 21
Article 1 of the ICESCR begins with a statement on the right to self-determination that
provides all peoples with the right to "freely determine their political status and freely pursue
18
19

Keightley R 'Public International Law and the Final Constitution' (1996) 12 SAJHR 405.
Glenister v President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) para 202.

20

Liebenberg S 'The International Covenant on Economic, Social and Cultural Rights and its implications for
South Africa' (1995) 11SAJHR359-378.
21
Liebenberg S 'Socio-economic Rights: Adjudication under a transformative Constitution' (2012) 12 HRLR 1831
187. See also Currie I and De Waal J Bill of Rights Handbook 5 h ed (2005) 575 .

8
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their economic, social and cultural development". Burchill is of the view that the inclusion of
self-determination in the Covenant suggests that the principles behind it, the ability of
individuals to participate collectively in determining their lives, are directly applicable to all
the rights specifically enumerated in the Covenant, as the process of self-determination will
include economic and social aspects. 22
The Human Rights Committee (HRC) has linked participation with a number of specific
rights in the Covenant, pointing out that participation is essential to the effective exercise of
rights and that states are obliged to ensure individuals are able to participate in the
implementation of rights. The General Comments of the HRC that speaks to participation is
General Comment 4 that deals with the right to adequate housing, General Comment 14 that
deals with the right to health, General Comment 15 that deals with the right to water and
General Comment 19 that deals with the right to social security. The Committee held that it is
necessary to ensure widespread participation from those affected by policies, as any failure to
do so will mean that the policies lack legitimacy. 23 The Committee has pointed to the need
for the very poor in society to be able to participate in the implementation of structural
adjustment policies as they are often the most adversely affected by these measures. 24 With
regard to those in poverty, the Committee has also explained that while "free and fair
elections" are a crucial component of the right to participate, they are not enough to ensure
that those living in poverty enjoy the right to participate in key decisions affecting their
lives. 25 The Committee is of the view that "a policy or programme that is formulated without
the active and informed participation of those affected is most unlikely to be effective". 26 The
Committee's emphasis on participation in the implementation of rights in the Covenant does
not have explicit mention in the Covenant.

22

Burchill R 'Democracy and the Promotion and Protection of Socio-Economic Rights' in Baderin M and
McCorquodale R (eds) Economic, Social and Cultural Rights in Action (2007) 376.
1
23
ESCR Committee, Summary Record, 34 h Session 29 April 2005, UN doc E/C 12/2005/SR 3 statement by Mr
Texier, para 22. In its concluding observations the Committee identified structural adjustment policies as a
factor impeding the implementation of the Covenant, especially with regard to disadvantaged and
marginalized groups.
1
24
ESCR Committee, Summary Record, 34 h session 29 April 2005, UN doc E/C.12/2005/SR.2/ statement by Mr
Texier at 22.
25
"Poverty and the IESCR", Statement adopted by the ICESCR Committee, 2 May 2000, UN docE/C.12/2001/10
12.
26
"Poverty and the IESCR", Statement adopted by the ICESCR Committee, 2 May 2000, UN docE/C.12/2001/10
13.
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Burchill suggests that the Committee's position on participation must be seen as being
derived from underlying democratic principles that inform the Covenant. 27
The Committee's perspective on participation extends to the procedures and processes
involved in implementation of the Covenant. In its first General Comment, the Committee set
out a number of objectives inherent in the reporting procedures, with objective 4 being to:
facilitate public scrutiny of government policies with respect to economic', social, and
cultural rights and to encourage the involvement of various economic, social and
cultural sectors of society in the formulation, implementation and the review of the
relevant policies. 28

The Committee's understanding of the right to public participation in the context of a number
of specific socio-economic rights will briefly be considered.

2.2.1

Article 11 of the ICESCR: The right to adequate housing

Article 11 stipulates that:
The States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food,
clothing and housing, and to the continuous improvement of living conditions. The
States Parties will take appropriate steps to ensure the realization of this right,
recognizing to this effect the essential importance of international co-operation based
on free consent.

General Comment 4 of 1991 highlights three important points for consideration in relation to
Article 11. Firstly, that the right to adequate housing encompass the rights to security, peace
and human dignity.29 Secondly, that States Parties are required to take measures aimed at
conferring legal security of tenure upon those persons and households currently lacking such

27

Burchill R ' Democracy and the Promotion and Protection of Socio-Economic Rights' in Baderin M and
McCorquodale R (eds) Economic, Social and Cultural Rights in Action (2007)378.
28
Committee on Economic, Social and Cultural Rights General Comment 1: Reporting by States parties 24
February 1989 5.
29
Committee on Economic, Social and Cultural Rights, General Comment 4: The right to adequate housing,
Article 11 (1) of the ICESCR, 13 December 1991, UN doc E/1992/23 at para 7. The fact that human dignity plays
a role in the right to have access to adequate housing has been accepted by the Constitutional Court in
Government of South Africa v Grootboom and Others 2000 (11) BCLR 1169 (CC) para 44. See further the
discussion in chapter 3 below.
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protection, in genuine consultation with affected persons and groups. 30 Thirdly, paragraph 12
requires state parties to ensure that their Housing Strategy or Programme must ensure respect
for human rights, such as extensive genuine consultations with, all those affected, including
the homeless, the inadequately housed and their representatives.
The Committee has also emphasised that the right to adequate housing in the ICESCR
includes protection against forced evictions. General Comment 7 deals with the right to
adequate housing with specific emphasis on evictions.

31

Forced eviction 32 is regarded as

being a prim a facie violation of the right to adequate housing. The Committee has laid down
procedural safeguards which should apply in all cases where forced evictions take place.
These include genuine consultation with the affected parties, adequate notice of the eviction
date, information on the proposed eviction, information on government officials that will be
present during eviction proceedings, as well as those carrying out the eviction and the
provision of legal remedies. 33 The ICESCR also says that there must be extensive genuine
consultation when it comes to the right to adequate housing and in respect of proposed
evictions and proposed resettlement. It stipulates that representations from affected persons
and communities must be invited and considered. Paragraph 13 of General Comment 7
provides that:
States parties shall ensure, prior to carrying out any evictions, and particularly those
involving large groups, that all feasible alternatives are explored in consultation with
the affected persons, with a view to avoiding, or at least minimizing, the need to use
force. Legal remedies or procedures should be provided to those who are affected by
eviction orders.
A good example is the case of the La Parota Dam Project in Mexico. In this matter, the
construction of La Parota Dam in Guerro State, Mexico, affected three municipalities in the
Guerro State. This is a State renowned for one of the highest levels of marginalisation and
some of the lowest indicators of human development in Mexico. The government claimed
that only 2981 people would be displaced but non-governmental organizations proved that
the figure was far higher at 25 000 with an indirect impact on the lives of 75 000 people. A

30

General Comment 4 of 1991 at para 8(a) (my emphasis).
The practice of forced evictions is of major concern to the United Nations as it is estimated that at least 2
million people around the globe are forcibly evicted every year; UN-Habitat Global Report on Human
Settlements 2007. Enhancing Urban Safety and Security (Nairobi 2007).
32
Committee on Economic, Social and Cultural Rights General Comment 4: The Right to adequate Housing,
Article 11(1) of the ICESCR, 13 December 1991, UN doc E/1992/23 para 18.
33
Committee on Economic, Social and Cultural Rights General Comment 4: The Right to adequate Housing,
Article 11(1) of the ICESCR, 20 May 1997, UN doc E/1992/23 para 15.
31
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number of NGO's reported on irregularities in the process of consultation and a lack of
accessible and reliable information relating to the project. Tensions between the people and
the government led to violence in the affected communities. Three people had been killed and
several injured in incidents relating to conflict about the dam. 34 Amnesty International has
observed that the domestic law in Mexico remained inadequate to ensure protection against
forced evictions. "The law which regulates ejido assemblies did not provide clear standards
for effective consultation with affected communities and it excluded women that were also
affected by the Dam project." 35
In considering Mexico's compliance with its obligations under the ICESCR, the Committee
on Economic, Social and Cultural Rights (CESCR) has expressed concern that local
communities were not properly consulted and sometimes forcefully prevented from
participating in local assemblies concerning the implementation of the project. The CESCR
urged Mexico:
to ensure that the indigenous and local commumt1es affected by La Parota
hydroelectric dam project or other large-scale projects on the lands and territories
which they own or traditionally occupy or use are duly consulted, and that their prior
informed consent is sought, in any decision-making processes related to these projects
36
affecting their rights and interests under the Covenant.

According to Chenwi "parliament and government should take these international standards
into account in drafting legislation and policies relevant to evictions".37

2.2.2

Article 12 of the ICESCR: Right to Water, Social Security and Article 14: Health

General Comment 19 (Right to Social Security) and General Comment 15 (Right to water)
place a similar duty to consult on state parties and third parties. It requires the state, before it
takes any action that will interfere with these rights to have an opportunity for "genuine
34

Amnesty International 'Mexico : Human Rights at Risk in La Parota Dam Project', available at:
http://www.unhcr.org/refworld/docid/46b731el2.html [accessed 9 November 2012).
35
Amnesty International 'Mexico: Human Rights at Risk in La Parota Dam Project', available at:
http ://www.unhcr.org/refworld/docid/46b731e12.html [accessed 9 November 2012).
36
Committee on Economic, Social and Cultural Rights: Consideration of Reports submitted by States Parties
under Article 16 and 17 of the Covenant- Concluding observations of the Committee on Economic, Social and
Cultural Rights, Thirty-sixth session, Geneva, 19 May 2006, E/C.12/MEX/C0/4 at para 28.
37
Chenwi L 'Evictions in South Africa: Relevant International and National Standards' available at
http://www.communitylawcentre.org.za/projects/socio-economic-rights/Research and Publications (accessed
on 3 February 2011).
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consultation" with those affected. Elaborating on what specifically this duty entails, the
Committee requires that (i) full and complete information on the proposed measures must be
provided in good time; and (ii) the right of individuals and groups to take part in decisionmaking processes must be part of any policy, programme or strategy that is developed to
meet government's obligations on the rights to health, water and work. 38
With regard to the right to the highest attainable standard of health the Committee elaborated
in General Comment 14 on what article 12 entails:

39

The formulation and implementation of national health strategies and plans of action
should respect, inter alia, the principles of non-discrimination and people's
participation. In particular, the right of individuals and groups to participate in
decision-making processes, which may affect their development, must be an integral
component of any policy, programme or strategy developed to discharge
governmental obligations under article 12. Promoting health must involve effective
community action in setting priorities, making decisions, planning, implementing and
evaluating strategies to achieve better health. Effective provision of health services
can only be assured if people's participation is secured by States.

This Comment is of considerable importance, especially if our government begins to develop
our country's public participation legislation and policies. The Comment highlights that the
formulation and implementation of national legislation, strategies and plans respect principles
of non-discrimination and people's participation and in particular, the right of individuals and
groups to participate in decision-making processes, which may affect their development.
Participation by the public must be an integral component of any policy, programme or
38

General Comment 19: Right to social security Paragraph 78: Before any action is carried out by the State
party, or by any other third party, that interferes with the right of an individual to social security the relevant
authorities must ensure that such actions are performed in a manner warranted by law, compatible with the
Covenant, and include: (a) an opportunity for genuine consultation with those affected; (b) timely and full
disclosure of information on the proposed measures; (c) reasonable notice of proposed actions; (d) legal
recourse and remedies for those affected; and (e) legal assistance for obtaining legal remedies . Where such
action is based on the ability of a person to contribute to a social security scheme, their capacity to pay must
be taken into account. Under no circumstances should an individua l be deprived of a benefit on discriminatory
grounds or of the minimum essential level of benefits as defined in paragraph 59(a).
General Comment 15: Right to water: Paragraph 56 : Before any action that interferes with an
individual's right to water is carried out by the State party, or by any other third party, the relevant authorities
must ensure that such actions are performed in a manner warranted by law, compatible with the Covenant,
and that comprises : (a) opportunity for genuine consultation with those affected; (b) timely and full disclosure
of information on the proposed measures; (c) reasonable notice of proposed actions; (d) legal recourse and
remedies for those affected; and (e) legal assistance for obtaining legal remedies (see also General Comments
No. 4 (1991) and No . 7 (1997)). Where such action is based on a person's failure to pay for water their capacity
to pay must be taken into account. Under no circumstances shall an individual be deprived of the minimum
essential level of water.
39
Committee on Economic, Social and Cultural Rights General Comment 14: The Right to the highest attainable
standard of health, Article 12 of the ICESCR, 11 August 2000 54.
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strategy developed to discharge governmental obligations. Also, that effective community
action in setting priorities, making decisions, planning, implementing and evaluating
strategies is important to achieve better results.
Halabi notes that the right to participation is the "right of rights". 40 Baum is of the view that
there are also a lot of significant and ethical grounds for inclusion of people's participation in
health decisions. 41 Commers argue that participation is necessary to secure sustainability and
effectiveness of interventions by gaining trust, support and internalisation of goals of public
health initiatives. 42 Rifkin noted in a review of participation in health during the previous
decade, that there were distinct frames of reference for participation which gives rise to
different expectations: a targeted framework or 'top-down' and the empowerment framework
or 'bottom-up' approach.43 The second frame is of relevance to this study. When participation
is viewed through the empowerment frame, it becomes a tool whereby people identify their
priorities and work with government. Participation is then viewed as both an end in itself and
a means to an end. 44

2.3

International Covenant on Civil and Political Rights

South Africa ratified the International Covenant on Civil and Political Rights (ICCPR) on I 0
December 1998 and is thus bound to its provisions. Article 25 of the ICCPR is based in part
on Article 21 of the Universal Declaration of Human Rights, adopted 10 December 1948,
which provides that:

Everyone has the right to take part in the government of his country, directly or
through freely chosen representatives.

40

Halabi s 'Participation and the Right to Health : Lessons from Indonesia' in Health and Human Rights
http://www.hhrjournal.org/index.php/hhr/article/viewFile/129/206 (accessed on 25 July 2012).
41
Baum F The New Public Health 2"d Ed, (2002) 5.
42
Commers M Determinants of Health: Theory, Understanding, Portrayal, policy {2002) 24.
43
Rifkin S 'Paradigms Lost : Toward a new understanding of community participation in health programmes'
(1996) 6 Acta Tropica 79 at 79-92.
44
Oakley P and Kahssay H 'Community Involvement in health development: an overview' in Kashssay Hand
Oakley P (eds) Community involvement in health development: A review of the concept and practice {1999) 43.
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Article 25 states as follows:
Every citizen shall have the right and the opportunity, without unreasonable
restrictions: To take part in conduct of public affairs, directly or through freely chosen
representatives; To vote and to be elected at genuine periodic elections which shall be
by universal and equal suffrage and shall be held by secret ballot, guaranteeing the
free expression of the will of the electors; and To have access, on general tenns of
equality, to public service in his country.

The Committee has taken a robust approach to the application of Article 25 m light of
General Comment 25, where it said that:
Whatever fonn of Constitution or governrnent is in force, the Covenant requires
States to adopt such legislative and other measures as may be necessary to ensure that
citizens have an effective opportunity to enjoy the rights it protects. 45

Burchill observes that Article 25 goes to the heart of a democratic society and that it appears
that the drafters of Article 25 have taken the view that the enjoyment of human rights requires
a democratic government based on the consent of the people. 46 The right contained in article
25 has some distinguishing characteristics. As noted above, it is a political right that
presupposes a political community with individual members (citizens) and with an
organizational fonn (governrnent). It is clear that the right to participation does not exist as a
human right per se, but only in the context of the political institutions of citizenship and
government. The Covenant refers to participation in both a general and a specific fonn.
Participation in its general fonn is "to take part in the conduct of public affairs" (this is direct
participation). Participation in its specific form is participation in free and fair "elections".
The Human Rights Committee commented that the Constitution and other laws of member
states should establish the allocation of powers and the means by which individual citizens
exercise the right to participate in the conduct of public affairs. 47 The Committee considered
the scope of this duty in General Comment 25:

45

Committee on Civil and Political Rights, General Comment No. 25 : The right to participate in public affairs,
voting rights and the right of equal access to public service (Art. 25): 12 July 1996 CCPR/C/21/Rev.1/Add.7,
para 1.
46
Conte A, Davidson Sand Burchill R (eds) Defining Civil and Political Rights: jurisprudence of the United
Nations' Human Rights Committee (2004) 68 .
47
Committee on Civil and Political Rights, General Comment No. 25 : The right to participate in public affairs,
voting rights and the right of equal access to public service (Art. 25): 12July1996 CCPR/C/21/Rev.1/Add .7,
para 5.
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Citizens participate directly in the conduct of public affairs when they exercise power as
members of legislative bodies or by holding executive office. This right of direct participation
is supported by paragraph (b ). Citizens also participate directly in the conduct of public
affairs when they choose or change their constitution or decide public issues through a
referendum or other electoral process conducted in accordance with paragraph (b ). Citizens
may participate directly by taking part in popular assemblies which have the power to make
decisions about local issues or about the affairs of a particular community and in bodies
established to represent citizens in consultation with government. Where a mode of direct
participation by citizens is established, no distinction should be made between citizens as
regards their participation on the grounds mentioned in article 2, paragraph 1, and no
unreasonable restrictions should be imposed.

2.4

The African Charter on Human and People's Rights

The most relevant regional human rights instrument in the context of South Africa is the
African Charter on Human and People's Rights. The African Charter was adopted on 27 June
1981, which was acceded to by our country on 9 July 1996. South Africa is a party to the
African Union and the subsequent reports made by the African Commission are useful in
guiding courts in interpreting rights in the Bill of Rights. The African Charter is the only
supra-national human rights instrument that recognises the right to socio-economic
development as a legally-binding and enforceable right. 48
Article 22 stipulates what the normative basis of the right to development is:
All peoples have the right to their economic, social and cultural development with due
regard to their freedom and identity and in the equal enjoyment of the common
heritage of mankind. States shall have the duty, individually and collectively, to
ensure the exercise of the right to development.

At the African regional level, the African Commission on Human and People's Rights has
said that states must give meaningful opportunities for individuals to be heard and to
participate in the development decisions that affect their communities.

49

This is a requirement

of the African Charter on Human and People's Rights and was developed in the SERAC
48

49

Tadeg M 'Reflections on the right to development: Challenges and Prospects' (2010) 10 AHRU 331-333.
SERAC and CESR v Nigeria, African Commission, Communication 155/96 (2001) AHRLR 51 (ACHPR 2001).
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case.

50

The African Commission stated that the state of Nigeria, by failing to protect the

people of Ongoni, has violated their right to food implicitly incorporated in the right to
development.
case,

52

51

A violation of Article 22 of the African Charter was also found in the DRC

as well as the Endorois case. 53 In the latter case the applicant alleged that Endorois

community has suffered a violation of Article 22 of the African Charter. 54 The Commission
reiterated the importance of the right to be consulted and the importance of participation in
the development process as key components of the right to development which the
respondent State failed to meet in accordance with the requirements of article 22. 55 The
Commission noted that a violation of either the procedural or substantive elements of the
right to development will be a violation of article 22 of the African Charter. 56 It further noted
that the right to development requires five main elements: 57 It must be equitable, nondiscriminatory, participatory, accountable and transparent, with equity and choice as
important, overarching themes in the right to development. The African Commission stated
that the inadequacy of the consultation made by the respondent State with the Endorois
community and the lack of choice of the Endorois community to remain in their land, leaving
them with no choice but to leave their land, failed to meet the requirements of article 22 and
was a violation of the right to development.

Furthermore, the African Charter defends the 'traditional values recognized by the
community' (Article 18), strongly guarantees the right of all citizens to participate freely in
the government through freely chosen representatives' (Article 13) and guarantees 'freedom
of association' (Article 9).

At the International Conference of Popular Participation held in Arusha in Tanzania (1990)
the African Commission noted with concern that the political context of socio-economic
50

SERAC and CESR v Nigeria, African Commission, Communication 155/96 (2001) AHR LR 51 53.
SERAC and CESR v Nigeria, African Commission, Communication 155/96 (2001) AHR LR 51 64.
52
Democratic Republic of the Congo v Burundi, Rwanda and Uganda (2004) AHR LR 19.
53
Communication 276, Centre for Minority Rights Development (Kenya) and Minority Rights Group
International on behalf of Endorois Welfare Council v Kenya (2003) 2ih Activity Report of the African
Commission, para 269.
54
Endorois at 298.
55
Endorois at 297-298.
56
Endorois at 277.
57
Endorois at 279.
51
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development has been over-centralised of power and impediments to effective participation
of the majority of people in social, economic and political development. As a result the
majority of African people and their organisations to contribute their best to the development
process of their own well-being as well as to have their say in national development has been
undervalued and underutilized. They affirmed that a nation cannot be built without popular
support and participation by the people, as it is the people that the benefits of development
should accrue to. 58
In dealing with the question on how to promote popular participation, the Commission stated
that there must be an opening up of political process to accommodate freedom of opinions,
tolerate differences, accept consensus on issues as well as ensure the effective participation of
the people and their organizations and associations. This will include both actions by the state
and by the people themselves. The State is required to create the necessary conditions for
such empowerment and to facilitate effective popular participation in societal and economic
life. 59
Lastly, the Commission noted that the role of people and their popular organizations is
central to the realization of popular participation. The popular organizations must be
genuinely grass-root, voluntary, democratically administered and self-reliant. The role of
government was said, by the Commission to yield space to the people to achieve popular
participation. Government and the people must create a partnership between them to establish
a common interest of societal and accelerated socio-economic development. 60

2.6

Conclusion

Popular participation is understood in key international law instruments as both a means and
an end. As an instrument of development, popular participation provides the driving force for
collective commitment for the determination of people-based development processes and
willingness by the people to undertake sacrifices and expend their social energies for its

58

Africa-General 'African Charter for Popular Participation in development and transformation' (1992) 63
Southern Africa Record 3-4.
59
Africa-General 'African Charter for Popular Participation in development and transformation' (1992) 63
Southern Africa Record 6-7.
60
Africa -General 'African Charter for Popular Participation in development and transformation' (1992) 63
Southern Africa Record 11-16.
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execution. 61 As an end in itself, popular participation is the fundamental right of the people to
fully and effectively participate in the determination of the decisions which affect their lives
at all levels and at all times.
We have learned that although the extent and depth of the 'consideration of international law'
in terms of section 39(1) may vary, South African case law provides numerous examples
where the courts have considered international law. From this point of departure we have
further established that in terms of international law and the CESCR's stance, that
participation is linked with a number of specific rights in the Covenant, pointing out that
participation is essential to the effective exercise ofrights and that states are obliged to ensure
individuals are able to participate in the implementation of rights highlights that the
formulation and implementation of national legislation, strategies and plans respect principles
of non-discrimination and people's participation and in particular, the right of individuals and
groups to participate in decision-making processes, which may affect their development.
Participation by the public is further an integral component of any policy, programme or
strategy developed to discharge governmental obligations. Also, that effective community
action in setting priorities, making decisions, planning, implementing and evaluating
strategies is important to achieve better results. This international perspective must be
considered when South Africa' s Constitution and legislation is interpreted.
In chapters 3, 4 and 5, this study will do an in-depth analysis of the South African
Constitution, to determine what its stance is on public participation. The following chapter,
specifically, will focus on the Constitutional values of human dignity, freedom, equality and
social justice. It will attempt to establish if any of these values by definition embodies an
element of public participation.

61

Africa-General 'African Charter for Popular Participation in development and transformation'(1992) 63

Southern Africa Record 10.
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CHAPTER 3: CONSTITUTIONAL VALUES AND PUBLIC PARTICIPATION
3.1 Introduction

In Chapter 2 the international law understanding of participation was introduced as an
important interpretive guide to the Bill of Rights and related legislation. In this chapter the
importance of the foundational values as an interpretive guide under section 39(l)(a) (in the
case of the Bill of Rights) and section 39(2) (in the case oflegislation) will be discussed.
David Beetham is of the view that the relationship between democracy and human rights is
an intrinsic rather than extrinsic one and that human rights constitute a necessary part of
democracy. 62 Rights and democracy are two concepts that should not be seen as being in
conflict with each other but rather as being in a kind of constructive tension, a resolution of
which should take place on a case-by-case basis in accordance with the democratic values of
human dignity, equality and freedom. These values are repeated in the Preamble, section
7(1), 36 (1) and 39(1) and also in an extended form in section l(a) of the Constitution. The
repetition of the same set of values in these sections, Beetham contends, are deliberate, the
intention being to make it clear that the values upon which our Constitution is founded and
rights in the Bill of Rights do not detract from democracy, but are rather constitutive of it. 63
In PE Municipality, Sachs J held that with all determinations about the breach of
constitutionally protected rights, the starting and ending point of the analysis must be to
affirm the values of democracy, human dignity, equality and freedom. 64 The Constitutional
Court has also on several occasions emphasised the importance of human dignity, equality
and freedom to our constitutional scheme. 65 The Preamble of the Constitution also alludes to
the democratic value of 'social justice'. The discussion will include this value as well.

62

Beetham, D "Democracy and Human Rights: Contrast and Convergence." Unpublished Paper delivered at
Seminar on the Interdependence between Democracy and Human Rights. United Nations. Office of the High
Commissioner for Human Rights. Geneva: 25-26 November 2002. Available at:
http://www.unhchr.ch/democracy/D-Beetham.pdf.
63
Beetham, D "Democracy and Human Rights: Contrast and Convergence." Unpublished Paper delivered at
Seminar on the Interdependence between Democracy and Human Rights. United Nations. Office of the High
Commissioner for Human Rights. Geneva: 25-26 November 2002. Available at:
http://www.unhchr.ch/democracy/D-Beetham.pdf.
64
PE Municipality v Various Occupiers 2005 (1) SA 217 (CC) para 15.
65
See Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC);
1996 (1) BCLR 1 (CC) at paras 47 - 49 (per Ackermann J); President of the Republic of South Africa and Another v
Hugo 1997 (4) SA 1 (CC); 1997 (6) BCLR 708 (CC) at para 41 (per Goldstone J); Prinsloo v Vqn der Linde and
Another 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at paras 31 - 33 (per Ackermann, O'Regan and Sachs JJ);
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The purpose of the analysis is to determine how these core constitutional values are linked to
the right to public participation within our constitutional democracy.

3.2

Democracy and public participation

The founding value of the Constitution with the closest links to the idea of public
participation is the value of democracy, which incorporates the related values of openness,
transparency and accountability. 'Democracy' would seem to be a relatively easy to define,
but the fact of the matter is, that it has not. Democracy has been analysed by some scholars to
only encompass the right to vote, therefore restricted to a representative or institutional form
of democracy. Others argue for a deeper reading of democracy, where this would include
participatory elements as well.
The nature of our democracy must be understood in the context of our history. As had been
observed, during the struggle against apartheid, a system that denied the majority of the
people a say in the making of the laws which governed them, the people developed the
concept of the 'people's power' as an alternative to the undemocratic system of apartheid. 66
Before the advent of constitutional talks and the first non-racial democratic elections in
South Africa in April 1994, governance in South Africa was synonymous with coercion and
control. Decisions were made for the people and often against their wishes. The
democratisation process in our country necessitated fundamental changes in both state and
civil society with regards to the way decisions were taken and authority exerted. 67 Since the
demise of the notorious apartheid government, the new government regards public
participation as the cornerstone of democracy. Jones and Stokke therefore reiterate that public
participation is 'intrinsic to the core meaning of democracy'. 68

Harksen v Lane NO and Others above n 41 at paras 46 and 50 - 53 (per Goldstone J), paras 91 - 92 (per O'Regan
J dissenting); National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 1999
(1) SA 6 (CC); 1998 (12) BCLR 1517 (CC); 1998 (2) SACR 556 (CC) at paras 17 - 32 (per Ackermann J), paras 120129 (per Sachs J); and National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs
and Others, paras 41 - 2 and 48.
Brown D 'Participation in poverty reduction strategies: Democracy strengthened or democracy undermined
in participation?' in Hickey Sand Mohan D (eds) From Tyranny to Transformation (2004) 65.
67
Witbooi B Public Participation in Local Government in South Africa: Problems and Prospects (unpublished
thesis submitted for the Degree of Magister Administrations, University of the Western Cape, 1996) 1-2.
68
Jones P and Stokke K (eds) Democratising Development: The Politics of socio-economic rights in South Africa
(2005) 35 .
66
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Beetham observes that democracy should be defined in terms of its core principles rather than
through the institutions that uphold them. The core idea of democracy for them is that of
popular rule or popular control over collective decision-making. Its starting point is with the

citizens rather than with the institutions of government. Its defining principles are that all
citizens are entitled to 'a say' in public affairs, both through the associations of civil society
and through participation in government and that this entitlement should be available on
terms of equality to all. Beetham is of the opinion that democracy should be viewed as an
ongoing and regular interaction between citizens and their popularly elected institutions
which includes mechanisms for public participation as well as the constitutionally entrenched
responsibility of certain institutions to facilitate public participation in their processes. 69
Briand is of the view that without public participation by ordinary citizens that enables the
vast majority of people to reclaim collective control over their lives, democracy no longer
serves as the means by which people become the rightful authors of their own lives. For
Briand, public participation is much more than a means by which public policy can be made
more effective and by which citizens can feel more connected with government. Public
participation is the sine qua non of democracy, which in tum is an indispensable constituent
of human well-being and human dignity.

70

There are however those scholars that do not adopt nor agree with the above understanding of
democracy. Grugel suggests that democracy should be visualised as a set of procedures for
government that is negotiated by and between political leaders. 71 Friedman argues strongly in
'Democracy and Public Participation' that representative democracy is the only truly
legitimate means of representing the interest of the marginalised and unorganised. While he
agrees that the democratic mechanisms need to promote opportunities for citizens to
demonstrate 'which ideas have the majority support', Friedman argues that the only
mechanism yet devised which is capable of doing that, is representative democracy. 72

69

Beetham, D "Democracy and Human Rights: Contrast and Convergence." Unpublished Paper delivered at
Seminar on the Interdependence between Democracy and Human Rights. United Nations. Office of the High
Commissioner for Human Rights. Geneva : 25-26 November 2002. Available at :
http://www.unhchr.ch/democracy/D-Beetham.pdf.
70
Briand W 'Democracy at the core : Recalling Participation's Rais d Etre' (2007) Int Jn/ of Public Participation

233.
71

Grugel J Democratization: A Critical Introduction (2001) 13.
Friedman S 'A Voice for All: Democracy and public participation' (2004) Critical Dialogue: Public Participation
in Review 1(1) 22-26.
72
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Interestingly too, is the argument by some scholars like Du Plessis who makes no secret that
for her both forms of democracy exist, but it is not either the one form of democracy or the
other. Du Plessis is however of the view, that representative democracy in itself is a form of
public participation and is therefore located in participatory democracy, where the decisionmaking officials or politicians are those who have been democratically elected. For her, it is
putting participatory democracy first. 73
According to Devenish a 'constitutional democracy' is a complex phenomenon of political
morality in which the majority, the minority and individuals have rights and obligations.
Constitutional democracy, in as much as it should preserve the wishes of the majority, should
also protect minority rights by obligating the majority to respect the values and interests of
minorities. 74 Minority groups must be protected and afforded the opportunity to enjoy the
benefits provided by the democratic process. Majoritarian democracy has the danger that,
once the majority have assumed power, if not checked, they tend to marginalise minorities in
such a way that minorities are effectively unable to express their views. Majoritarian
democracy is, for instance, seldom exercised directly but is instead exercised through
representatives, with a few individuals chosen to represent the majority. 75 However, it is not
always the case that, in all situations, the representatives will represent and be responsive to
the wishes of their constituencies. Instead, Devenish argues, their decisions are usually
influenced by other factors such as selfishness, political manoeuvring and political party
interests in multi-party democracies. Indeed, sometimes elected representatives have much
more power than citizens to determine political decisions. In such situations, both the
majority and the minority will be better protected in a constitutional democracy to rely on the
courts and their constitutionally protected right to public participation.

Note, that in a

constitutional democracy there is no distinction between majority and minority but every
citizen is afforded the opportunity to participate. This is one of the goals we have fashioned
for ourselves, the equal protection and benefits of all people under our Constitution.

73

Du Plessis A 'Public Participation, Good Environmental Governance and Fulfilment of Environmental Rights'
(2008) PER 34.
74
Devenish G 'South Africa from pre-Colonial Times to Democracy: A Constitutional and Jurisprudential
Odyssey' (2005) TSAR/JSAL 547.
75
Devenish G 'South Africa from pre-Colonial Times to Democracy: A Constitutional and Jurisprudential
Odyssey' (2005) TSAR/JSAL 548.
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In line with this view it is today widely accepted that the South African Constitution
understands democracy in both a representative and participatory sense. 76 Theunis Roux
summarises the meaning of democracy as a founding value as follows:
The constitutional text clearly supports a deep reading of [the principle of democracy]
that conforms to accounts of democracy in political theory which insists that, for
democracy to be meaningful, government must facilitate real public participation in
decision-making and genuine deliberation. 77
Danie Brand warns that Roux' s celebration of the participatory model of democracy must not
be limited to the institutional framework of the state, but must be extended to include popular
modes of participation outside those processes and, finally, the constitutional framework
itself.7 8 It is not necessary to push the content of the value this far to accept "the substantive
involvement and engagement of people in decisions that may affect their lives" as a
foundational value of our constitutional order. 79 In A/butt v Centre for the Study of Violence

and Reconciliation Froneman J refers to this foundational value as a recognition of the
"pervasive demand for participatory living" that is universally present among all members of
society. 80

3.3

Dignity and public participation

The right to human dignity as contained in section 10 of the Bill of Rights is not only a
human right but an intrinsic value on which our constitutional democracy is founded. Human
dignity has its roots in the Kantian moral philosophy that affirms the inherent worth of human
beings. The Court in S v Makwanyane stated that "the importance of human dignity as a
founding value cannot be over-emphasised. Recognising the right to dignity is an
acknowledgment of the intrinsic worth of human beings. Human beings are entitled to be
treated as worthy of respect and concern. "

81

76

Roux T 'The principle of democracy in South African Constitutional Law' in Woolman S & Bishop M (eds)
Constitutional Conversations (2008) 95.
77
Roux T "The principle of democracy in South African Constitutional Law' in Woolman S & Bishop M (eds)
Constitutional Conversations (2008) 98 .
78
Brand D 'Reply' in Woolman S & Bishop M (eds) Constitutional Conversations (2008) 97 -109 .
79
Schubart Park Residents Association v City of Tswane (2012] ZACC 26 para 43 (per Froneman J).
80
2010 (3) SA 293 (CC) para 92.
81
S v Makwanyane 1995 (6) BCLR 665 at para 328.
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It is not insignificant that the value of human dignity does not appear either after the values of

equality and freedom or between the value of equality and freedom. On the contrary, it is
highly significant that human dignity appears before both equality and freedom, because
essentially, human rights law must serve the purpose of effectively protecting the human
dignity of all the members of any society.
The Constitutional Court has also invoked dignity as a central value informing its approach to
the interpretation of socio-economic rights, particularly the reasonableness test. In

Grootboom, 82 Yacoob J held that Section 26 read in the context of the Bill of Rights, as a
whole, must mean that the respondents have a right to reasonable action by the state in "all
circumstances and with particular regard to human dignity. Human beings are required to be
treated as human beings". 83
The incorporation of dignity into the socio-economic rights discourse reveals the Chameleon
nature of the term. Woolman identifies five primary definitions of dignity in the
Constitutional Court's jurisprudence.

84

The most relevant definition for the purposes of this

study is "human dignity as self governance". Woolman observes that an essential feature of
the constitutional politics that issues from the categorical imperative is the recognition of the
ability of (almost) all human beings, through their capacity to reason, to legislate for
themselves. It is therefore our capacity for self governance the capacity of human beings to
reason their way to the ends that give their lives meaning - which largely makes democracy
the only acceptable secular form of political organisation in modernity. 85 If we are therefore
capable of shaping our own ends as individuals, equal treatment demands that we be able to
shape them as citizens and at a minimum, it means we must be able to participate in the
collective decision-making processes that determine the ends of our community. 86 As Justice
Sachs in August v Electoral Commission noted:
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The universality of the franchise is important not only for nationhood and democracy.
The vote of each and every citizen is a badge of dignity and of personhood. Quite
literally it says that everybody counts. 87

According to Woolman and Botha, the Constitutional Court has in the wake of the August
judgment transformed its approach to dignity from the private law concept of dignitas (and a
narrow conception of the public interest) to something far more expansive, if not all
embracing. 88 Woolman and Botha contend that "this far more substantive vision of dignity
allows us to make sense of a variety of other constitutional values precisely because this
conception of dignity embraces such notions as equal concern and equal respect, self
actualisation, self governance and collective responsibility for the material means required for
agency". 89
At the same time Woolman and Botha complain that the Constitutional Court has not done
enough to elaborate on the meaning of 'open and democratic society' and to develop a closer
connection between the latter and the values to human dignity, specifically dignity qua selfgovernance.90 Woolman and Botha argue that should this connection be made, it might result
in a jurisprudence more inclined to accommodate plurality and difference. 91
In more recent work, Botha has taken a more positive view on the link between dignity and
democracy as self-governance. He summarises the jurisprudence of the Constitutional Court
on the matter as follows :
In the view of the Court, respect for everyone's dignity and moral citizenship also
requires consultative and participatory processes in which those affected are given the
opportunity to voice their concerns and to participate in the search for an
accommodation of conflicting rights and interests. 9
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3.4

Equality and public participation

Applied to the sphere of politics, the value of equality finds expression in the closely related
foundational value of universal adult suffrage. 93 According to Graham the notion of equality
is implicit in the definition of democracy as "government by the people":
In so far as democracy is concerned with the issue of rule or control or decisionmaking, it is a perforce concerned with freedom or liberty, and at least to the extent that
no one is excluded from a share in decision-making some rudimentary notion of
equality is implicit. 94

Equality of treatment is linked to democracy in the sense that democracy is best able to
promote political equality.

Political equality consists of both direct and indirect political

participation in collective decision-making by citizens. 95 This connection is further
strengthened with the democratic idea that political equality is implied in decisions taken by
the people. 96
Ronald Dworkin argues that democracy is essentially a matter of equal distribution of power
over political decisions and that any democratic political process will have both distributive
and participatory consequences.

97

He further distinguishes between a dependent interpretation

or conception of democracy and a detached conception of democracy. With regard to the
former, it supposes that the best form of democracy is whatever from is most likely to
produce the substantive decisions and results that treat all members of the community with
equal concern and respect. 98 In that view, the main features of a democracy (near universal
suffrage, free speech, and the rest) are justified because a community in which the vote is
widely held and speech is free, is more likely to distribute material resources and other
opportunities and values in an egalitarian way. 99 With regard to the latter, it insist that we
judge the fairness or democratic character of a political process by looking to features of that
process alone, asking only whether it distributes political power in an equal way.
Dworkin states further that an egalitarian society wishes its citizens to engage in politics out
of a shared and intense concern for the justice of results, out of a shared and intense concern
93
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that distributional decisions treat everyone with equal concern. 100 It encourages citizens to
take pride or shame in the community's success or failure, as if it were their own. It aims at
that communal goal of political activity.
The fundamentality and range of political equality is affirmed by Heywood who distinguishes
between political equality as an equal distribution of political power and influence (as
implied by "the people"); political equality as popular participation (as implied by rule "by"
the people); and political equality as a rule in the common good or public interest (as implied
by rule "for" the people). 101
Dworkin summarises the value of equality which underlies a constitutional conception of
democracy as follows:

The political processes of a genuine community must express some bona fide
conception of equal concern for the interests of all members, which means that
political decisions that affect distribution of wealth, benefits and burdens must be
consistent with equal concern for all. Moral membership involves reciprocity: a
person is not a member unless he is treated as a member by others, which means that
they treat the consequences of any collective decision for his life as equally
significant a reason for or against that decision as a comparable consequence for the
life of anyone else. So the communal conception of democracy explains an intuition
many of us share: that society in which the majority shows contempt for the needs and
prospects of some minority is illegitimate as well as unjust. 102

3.5 Freedom and public participation
Constitutional or rights based democracy combines two conceptions of freedom, the first
usually associated with the idea of rights (or negative freedom) and the other associated with
democracy (or positive freedom). 103 Frank Michelman relies on this distinction to contrast
liberal and republican conceptions of politics. With negative liberty, freedom depends strictly
on protection of individual subjectivity against social oppression.

104

Positive liberty is self-

govemment. Michelman draws on the work from Immanual Kant on freedom. In Kantian
terms we are free only insofar as we are self-governing directing our actions in accordance
with law like reasons that we adopt for ourselves, as proper to ourselves, upon conscious,
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critical reflection on our identities and social situations. Michelman states that citizenship is
direct participation, as an equal, in the determination of common affairs. Self government
also implies citizenship to all who conceive of the human individual as in some degree
socially situated or constituted. This view of the human condition implies that self-cognition
and ensuing self-legislation must, to a like extent, be socially situated. Norms must be formed
through public dialogue and expressed as public law. Freedom as deliberative political
interaction cannot be a solitary activity. Its exercise requires knowledge, including selfknowledge, obtainable only by encounter with different outlooks in public argument. As
Michelman fittingly puts it, freedom's requisite forum is "a polity community of equals" and
its requisite temper is "a willingness to submit opinions to public exposure and debate". 105
Holden shares the view of Michelman, and contends that in political terms, positive freedom
has its emphasis on autonomy or self-determination, which in these days is equivalent to
democracy: a "people" is said to be free only if it is self-goveming. 106 Even negative freedom
is also connected to democracy, in the sense that certain negative freedoms, such as freedom
of speech, choice (elections), assembly and association are necessary conditions for the
existence of positive freedom or deliberative and participatory democracy. 107 This
presupposes the contention that democracy is based on the conception of human beings as
autonomous, rational agents capable of making their own decisions. 108 In this way the values
of democracy, dignity, equality and freedom combine and mutually reinforce each other in
the concept of "participatory living" or, as will be seen in the next section, the complex value
of social justice.

3.6

Social Justice and public participation

The commitment to social justice is central to the transformative goals and processes of our
Constitution, and must infuse the interpretation of the Bill of Rights. Deputy Chief Justice
Dikgang Moseneke in the fourth Bram Fischer Memorial lecture describes the important role
of social justice in constitutional adjudication:
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It is argued here that a creative jurisprudence of equality coupled with substantive

interpretation of the content of' socio-economic' rights should restore social justice as
a premier foundational value of our constitutional democracy side by side, if not
interactively with, human dignity, equality, freedom, accountability, responsiveness
and openness. 109

Compared with the other foundational values, relatively little has been written about the
meaning of social justice. Nancy Fraser develops a theory of social justice based on the
principle of participatory parity. 110 This principle recognises the right of all to participate and
interact with each other as peers in social life. As such it is compatible with a plurality of
different views of the good and ethical disagreements. At the same time, Fraser develops
specific criteria for assessing whether institutional arrangements accord people "the status of
full partners in social interaction". 111 Formal notions of equality are rejected as insufficient.
Instead Fraser's theory focuses on the substantive requirements to ensure that everyone has
access to "the institutional prerequisites of participatory parity", particularly the economic
resources and the social standing needed to participate on a par with others.
Fraser identifies two major obstacles to social justice conceived in terms of promoting greater
parity of participation in social life and overcoming institutional patterns of subordination of
different classes and groups. The first, misrecognition, entails a form of status subordination
"in which institutionalized patterns of cultural value impede parity of participation for
some." 112 This involves systemic forms of discrimination and disadvantaging of certain
groups on grounds of race, sex, gender and sexual orientation. A second major obstacle to
participatory parity arises when some actors lack the necessary resources to interact with
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others as peers.

113

Thus, according to Fraser, social justice has at least two analytically

distinct dimensions: misrecognition and maldistribution. 114
These forms of injustice, while analytically distinct, overlap and interact with each other.
Fraser describes the nature of this intertwinement as follows:
Economic issues such as income distribution have recognition subtexts: value patterns
institutionalized in labour markets may privilege activities coded 'masculine', 'white'
and so on over those coded 'feminine' and 'black'. Conversely, recognition issues judgments of aesthetic value, for instance - have distribution subtexts: diminished
access to economic resources may impede equal participation in the making art. The
result can be a vicious circle of subordination, as the status order and the economic
structure interpenetrate and reinforce each other. 115
As we have seen, Fraser's conception of social justice is inextricably linked to the notion of
participatory parity in which patterns of institutionalised value or lack of access to resources
deny to certain groups the possibility of participating on a par in social processes. It rejects
formal equality as insufficient:

On this view, anything short of participatory parity constitutes a failure of equal
respect. And denial of access to parity's social prerequisites makes a mockery of a
society's professed commitment to equal autonomy. Participatory parity constitutes a
radical democratic interpretation of equal autonomy. 116
Fraser argues in favour of translating justified needs claims into social rights, despite left
criticisms that they obstruct radical social transformation, on the basis that they "begin to
overcome some of the obstacles to the effective exercise of existing rights." 117 This
conception of social justice combines social and political rights into one conception of
justice. In other words, Fraser argues the inclusion of social rights in a Bill of Rights can help
infuse a substantive dimension into the Bill of Rights as a whole. Social rights have an
important role to play in securing civil and political participation, while civil and political
113
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rights in turn can help facilitate greater equity in resource distribution. By emphasising the
interdependence and interrelatedness of the Bill of Rights as a whole, the courts help to
counter some of the 'recognition' problems associated with social rights and the social
benefit programmes they facilitate. This, in turn helps to establish the conditions for a more
inclusive, equitable public debate regarding the measures needed to transform unjust social
and economic relations. 118
In this context, the courts can serve as a forum for highlighting the needs of those
marginalised in political processes and thereby enhance democratic participation in the
meeting of socio-economic needs. 119

3. 7

Conclusion

The brief overview of the foundational values of the post-apartheid constitutional order all
implies a dimension of active citizen participation. Democracy, understood as participatory
democracy implies this kind of participation as a precondition. Dignity is best understood as
self governance which is the capacity of human beings to reason their way to the ends that
give their lives meaning. We are therefore capable of shaping our own ends as individuals
and equal treatment demands that we be able to shape them as citizens and at a minimum, it
means we must be able to participate in the collective decision-making processes that
determine the ends of our community. Political equality consists of both direct and indirect
political participation in collective decision-making by citizens. Democracy is essentially a
matter of equal distribution of power over political decisions and that any democratic
political process will have both distributive and participatory consequences. Freedom
includes positive liberty as self-government. Lastly, social justice is best understood as a
complex value in which participation, recognition and redistribution combines to ensure the
"participatory parity" of all affected by government decisions.
The dimension of participation present in all the constitutional values must be kept in mind
when the question whether the Bill of Rights contains or implies a right to public
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participation in development projects is considered. It is to that question that my attention
tum in the next chapter.
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CHAPTER 4: CONSTITUTIONAAL RIGHTS AND PUBLIC PARTICIPATION
4.1 Introduction

In Chapter 2 and Chapter 3 we undertook an analysis of international law as well as the
foundational values of the Constitution to establish how these sources of law speak to the
right to public participation. Our conclusion with regards to international law was that key
international and regional instruments lay a solid foundation for the right to public
participation and that it is necessary to ensure widespread participation from groups that will
be affected by developmental projects. We also concluded in respect of the foundational
values of the Constitution that participatory democracy, human dignity as self-government,
political equality, positive freedom and social justice each implies an element of public
participation. In this chapter our focus shifts to the Bill of Rights itself and the question
whether the South African Constitution includes a right to public participation in soc10economic projects in general and urban housing developments in particular.
An immediate difficulty is that the text of the Bill of Rights does not include a specific right
to public participation in any of its provisions (except the right to participate in the activities
of the political party of your choice). 120 This textual feature should not be understood to be
the end of the question whether the South African Bill of Rights recognises a right to public
participation in socio-economic rights projects. In the first place, the Constitutional Court
accepted the idea of unenumerated rights in the Dawood case. 121 In this case the court was
faced with the question whether the Bill of Rights includes a right to family life in spite of the
fact that this right is not explicitly mentioned in the Bill of Rights. The Court held that even
though there is no specific provision protecting family life, the right to a family life is implied
in the Bill of Rights as the right to human dignity informs all other rights.
Given our analysis in Chapter 3 of the value of dignity as self-government, and given the
centrality of dignity in the equality and socio-economic rights jurisprudence of the
Constitutional Court, it would be possible to proceed along similar lines to claim that dignity
based development presupposes meaningful participation and agency and thus resists the
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Section 19(1)(b).
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reduction of citizenship which Danie Brand associates, in the absence of such participation,
with the rise of socio-economic rights. 122
Secondly, a clause based interpretation of the Bill of Rights is misplaced. The indivisibility of
rights is a widely accepted principle of modern international and constitutional law. While
rights are often divided into different categories (such as first, second and third generation
rights; or civil and political rights, socio-economic rights and collective and cultural rights) in
reality they all overlap with each other and are completely interdependent and interrelated.
So, even if a single right seems more important than another, they still depend on each other
to be effective. For example, for people to be able to use their right to vote effectively, they
must have other rights like the right to attend political meetings, to have freedom of speech
and to be free of movement. Political rights are also strongly linked to socio-economic rights:
if people don't have food to eat, a roof over their heads, or running water, then they might see
little value in their right to vote or to join a political party. It may be thought that the
indivisibility of rights is informed by the underlying value of dignity but in Schubart Park
Residents Association, Froneman J suggested that many rights in the Constitution are tied

together by the democratic principle that everyone should be substantively involved and
engaged in decisions that may affect their lives.

123

Among these rights he counted rights to

access to information, just administrative action, freedom of expression, freedom of
association, political participation and socio-economic rights. The sum of this bundle of
indivisible rights may well be said to be a right to public participation, not only in socioeconomic projects, but in all decisions in which one has a directly affected interest.
In line with Froneman J's analysis, Beetham contends that civil and political rights are an
integral part of democracy: "Democracy without them would be a contradiction in terms,
since the absence of freedom of speech, expression, of association, of assembly, of
movement, or of guaranteed security of the person and due process would make elections a
facade and render any popular control over government impossible". 124 Furthermore, socioeconomic rights, Beetham argues, stand in a relation of mutual dependency with democracy:
"The widespread absence of such rights compromises civil and political equality, the quality
of public life and the long term viability of democratic institutions themselves; and
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democracy constitutes a necessary if not sufficient condition for the protection of socioeconomic rights". 125
In this Chapter we briefly focus in more detail on three of the specific rights mentioned by
Froneman J, political rights (section 19), just administrative action (section 33) and the right
to have access to adequate housing (section 26), in order to determine whether these rights,
individually or collectively, include a right to public participation.
4.2

The right to vote for and participate in the activities of a political party (section

19)

Civil and political rights are described as a class of rights that protect individual freedom
from unwarranted infringement by governments and private organisations and ensure one's
ability to participate in the civil and political life of the state without discrimination or
repression. 126 The Constitutional Court's understanding of the right to participate in political
decisions in society initially focused on the right to vote protected in section 19(3) of the Bill
of Rights. There is no doubt that a key element in the exercise of democracy is the holding of
free and fair elections at regular intervals enabling the people's will to be expressed. IN terms
of section I (d) of the Constitution, these elections must be held on the basis of universal,
equal and secret suffrage so that all voters can choose their representatives in conditions of
equality, openness and transparency that stimulate political competition. To that end, civil
and political rights are essential, and more particularly among them, the rights to vote and to
be elected, the rights to freedom of expression and assembly, access to information and the
right to organise political parties and carry out political activities. Citizens have the right to
freedom of association with others, including the right to form and join social movements,
associations, political parties and trade unions.
The Constitutional Court has pronounced on the importance of the right to vote in the case of

August v Electoral Comm;ssion. 127 This case dealt with the right of prisoners to vote in
elections. Sachs J held that universal adult suffrage on a common voters roll is one of the
foundational values of our entire constitutional order. He went further and stated that:
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The achievement of the franchise has historically been important both for the
acquisition of the rights of full and effective citizenship by all South Africans
regardless of race, and for the accomplishment of an all-embracing nationhood. The
universality of the franchise is important not only for nationhood and democracy. The
vote of each and every citizen is a badge of dignity and of personhood. Quite literally,
. says t h at every bo d y counts. 128
1t
The right to vote, Theunis Roux argues, implies that government in South Africa must be so
arranged that the people through the medium of political parties and regular elections, in
which all adult citizens are allowed to participate, exert sufficient control over their elected
representatives to ensure that: (a) representatives are held to account for their actions
(accountability); (b) government responds to the needs of the people (responsiveness); and (c)
the reasons for all collective decisions are publicly explained (openness).

129

Important as this understanding of the election of political representatives might be, it has the
danger of undermining (even discrediting) the claim that a general right to political
participation, on the basis of the directly affected interest principle, exists in our law. To
dispel this danger it is necessary to confront the early voting rights cases of the Constitutional
Court.
In the case of New National Party v Government of the Republic of South Africa,

130

two

separate applications were brought by the New National Party (NNP) and the Democratic
Party (DP). The parties sought an order declaring the provisions of the Electoral Act
unconstitutional because people could not use identity documents issued to them in terms of
old legislation to register and vote in the general elections of 2 June 1999. The Court rejected
the application, holding that those who did not possess bar-coded identity documents had six
months to make applications and that those who wanted to exercise the right to vote and who
took reasonable steps in pursuit of the right could have made such applications timeously and
registered as voters. The Court further found that the duty of the government to respect,
promote, protect and fulfil the right to vote required no more than the duty to (i) present
regular elections,

131

and (ii) to arrange these elections in a free and fair manner such that any

arrangement with this purpose that prevents otherwise eligible voters from registering to vote
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Constitutional

and from voting will be upheld as long as "people who would otherwise be eligible to vote
are [despite the arrangement at issue] able to do so if they want to vote". 132
The majority deferred to the government and subjected the steps taken to ensure the free
exercise of the right to vote to a rationality test. This represents a purely formal understanding
of the right to vote and establishes no substantive or purposive link between the right to vote
and the values or objectives of accountability, responsiveness or openness. While this
reductive understanding of citizenship remained largely latent in the NNP judgement, it was
openly expressed and celebrated in the controversial UDM judgment.
In the case of United Democratic Movement v President of the Republic of South Africa, 133
the Constitutional Court handed down three related judgments dealing with floor crossing.
The main judgment considered the constitutional validity of four Acts of Parliament passed
which provided for members of national, provincial and local government legislatures to
retain their seats despite defecting from the parties under whose banner they were elected.
During argument, the United Democratic Movement contended that the right to vote and
proportional representation are part of the basic structure of the Constitution and as such, are
not subject to amendment at all. The Court held that the electoral system adopted in our
Constitution is one of many that are consistent with democracy, some containing antidefection clauses, others not; some proportional, others not. Proportional representation and
the anti-defection provisions which supported it were not integral to either the founding value
of democracy or the right to vote. The amendment procedure in section 74(3) was thus
correctly followed to affect the floor crossing amendments.
Complaining that "no assistance [could] be gleaned from [academic] commentaries" on the
meaning of post-apartheid democracy, the Court was not prepared to hold that "democracy"
meant more than a right to vote in regular multi-party elections. It held explicitly that "voters
had no control over the conduct of their representatives" and that "their remedy comes at the
time of the next election when they decide how to cast their votes". 134 The court's definition
of multi-party democracy was a system "that contemplates a political order in which it is
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permissible for different political groups to orgamse, promote their views through public
debate and participate in free and fair elections". 135
These cases expressed a very limited definition of democracy and understanding of the values
of accountability and responsiveness. If section 19 was the only section in the Constitution, it
would seem, from a narrow reading that only a representative form of democracy existed,
where people are only required to "participate" by voting through general elections, every
five years and "promote their views" through political groups. This institutionalised
conception of democracy cannot hold ground because:

Firstly, the values of our constitutional democracy affirm that our constitutional democracy
consists of both participatory and representative elements. With specific reference to the
values of equality and freedom, the former speaks of political equality which suggests that
democracy is essentially a matter of equal distribution of power over political decisions and
that any democratic political process will have both distributive and participatory
consequences. With regard to positive freedom, it is connected to democracy in the sense that
certain freedoms, such as freedom of speech, choice (elections), assembly and association are
necessary conditions for the existence of democracy. This presupposes that that democracy is
based on the conception of human beings as autonomous, rational agents capable of making
their own decisions.

Secondly, our constitutional commitment to accountability, responsiveness and openness
means that our democracy consists of participatory elements and this was confirmed in the
case Doctors for Life. 136 In this case the Constitutional Court confirmed that our
"constitutional matrix makes it clear that although regular elections and a multi-party system
of democratic government are fundamental to our constitutional democracy, they are not
exhaustive of it". 137 The express articulation of this triad of principles would be redundant if
it was simply to be subsumed into notions of electoral democracy. The court held that:

Accountability, responsiveness and openness, are by their very nature ubiquitous and
timeless. They are constants of our democracy, to be ceaselessly asserted in relation
to ongoing legislative and other activities of government. Thus it would be a travesty
135
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of our Constitution to treat democracy as going into a deep sleep after elections, only
138
to be kissed back to short spells of life every five years.
Lastly, the right to vote is but one of the civil and political rights which exists in our
Constitution. The right to vote is not the sole element of a true democratic society and, as
Budlender contends: "if we were simply to be governed by the virtue of the popular vote on a
five year basis, we would not need a Bill of Rights. We would not even need a Constitution.
The elected representatives would decide and we would just fall in line. This is however a
'thin' notion of democracy and our Constitution contemplates something more substantive,
and it does so precisely so that the 'people can govern"'. 139
It resembles the view expressed by Henk Botha who argues that "without the rights to
equality, human dignity, life, freedom of belief, freedom of expression, freedom of assembly,
freedom of association, vote, political party membership, citizenship, access to information
(Rights in the Bill of rights) inter alia, we would not have meaningful democracy". For
Botha, the principle of democracy, when taken seriously, gets read back into these rights,
meaning that the virtues of belonging, deliberating and participating identified first and
foremost with democracy, attach not just to the political realm but to an array of associational
forms, and that no South African political system claiming to be democratic would be worthy
of that name unless it respected the democratic values of human dignity, equality and
freedom (my emphasis).
The literal interpretation of section 1(d) which informed the NNP and UDM cases (which
regards voting in regular elections as the primary means to ensure accountability,
responsiveness and openness) resurfaced in the minority judgment of Yacoob J in Doctors for
Life but was in that case rejected by the majority and replaced with a participatory model of

democracy. 140 In Mazibuko, O'Regan J explicitly inscribed the reasonableness approach to
socio-economic rights into this alternative participatory model of democracy and more robust
and demanding conception of accountability, openness and responsiveness. O'Regan J
explained how litigation can promote participatory democracy, increase accountability, and
improve government's performance of its constitutional obligations. This was a case which
the applicants lost. Nevertheless, she observed as follows:
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The purpose of litigation concerning the positive obligations imposed by social and
economic rights should be to hold the democratic arms of government to account
through litigation. In so doing, litigation of this sort fosters a form of participative
democracy that holds government accountable and requires it to account between
141
elections over specific aspects of government policy.

[ ... ]
When challenged as to its policies relating to social and economic rights, the
government agency must explain why the policy is reasonable. Government must
disclose what it has done to formulate the policy: its investigation and research, the
alternatives considered, and the reasons why the option underlying the policy was
selected. Through the institution of the courts, government can be called upon to
account to citizens for its decisions. This understanding of social and economic rights
litigation accords with the founding values of our Constitution and, in particular, the
principles that government should be responsive, accountable and open. 142

4.3 The right to just administrative action (section 33)
The right to just administrative action is provided for in section 33 of the Constitution which
states that "[e ]veryone has the right to administrative action that is lawful, reasonable and
procedurally fair". The Promotion of Administrative Justice Act 3 of 2000 (PAJA) was
explicitly enacted, in terms of section 33(3), to give effect to the constitutional obligations
imposed by the right to just administrative action. Section 3(2)(b)(ii) of PAJA establishes the
right to make representations before administrative decisions are taken and section 4( 1)
places an obligation on an administrator to either hold a public hearing or follow a notice and
comment procedure, or another appropriate participation procedure in cases where an
administrative decision materially and adversely affects the rights of the public.

Section 33 essentially embraces the concept of administrative justice. Administrative justice
aims to, inter alia, ensure good governance and administration, ensure fair dealing in
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administrative context, enhance protection of the individual against abuse of state power,
promote public participation in decision-making, and strengthen the notion that public
officials are answerable and accountable to the public they are meant to serve. 143 In sharp
contrast with the past regime of parliamentary sovereignty, it is argued that individuals have
certain rights, privileges and liberties in the context of an administrative relationship. These
rights are enumerated in, inter alia, section 33 of the 1996 Constitution. Where the public
administration consequently acts in an unlawful manner and contrary to public interest when
administering its functions, the state may be held liable in terms of section 33 and the
provisions of the PAJA.

The provisions of section 33 of the Constitution are similar to those contained in section 24 of
the interim Constitution.

There is, however, a material difference.

Under the interim

Constitution a requirement for just administrative action was that a decision must be
justifiable in relation to the reasons given. That in substance set rationality as the review
standard.

144

Under section 33 administrative decisions can now be reviewed for

reasonableness. That is a variable but higher standard, which in many cases will call for a
more intensive scrutiny of administrative decisions.
In the majority judgment of New Clicks, 145 Chaskalson CJ (as he then was) held that the
Constitution continued and strengthened this commitment that the constitutional state would
be one in which there would be open and transparent government. Chaskalson held that not
only ordinary administrative decisions, but also the making of delegated legislation by
members of the executive, is an essential part of public administration as it gives effect to the
policies set by the legislature and provides the detailed infrastructure according to which this
is to be done. Furthermore he held that:

The Constitution calls for open and transparent government, and reqmres public
participation in the making of laws by Parliament and deliberative legislative
assemblies. To hold that the making of delegated legislation is not part of the right to

143
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just administrative action would be contrary to the Constitution's commitment to open
and transparent government. 146

In spite of this close link between the right to just administrative action and the ideal of
participatory government, it is not clear whether and how these constitutional and quasiconstitutional provisions apply in the case of socio-economic rights projects in general and
urban housing projects in particular. Gustav Muller argues that these provisions apply in
principle to eviction decisions as part of urban development projects and that the impact of
the decision on a specific community makes the public inquiry (as opposed to a notice and
comment procedure) the appropriate form of public participation under section 33 and section
4 of PAJA. 147 Indeed, Yacoob J suggested in Occupiers of 51 Olivia Road, Berea Township v

City of Johannesburg that the need for meaningful engagement in an eviction context could
be inferred from the fact that the decision to evict constitutes administrative action. 148 Muller
is critical of this attempt to reduce the nature and scope of public participation to the audi
alteram partem principle of administrative law. He points out that it would be impossible to
have efficient service delivery if full-scale hearings had to be taken at every stage, including
the early stages of a long-term housing project. 149 Secondly, executive decisions are excluded
from the scope of PAJA which means that many housing related decisions are excluded from
the operation of PAJA. 150 Muller suggests that "meaningful engagement transcends
procedural fairness". 151 Kirsty McLean agrees that meaningful engagement, should, per
definition, allowing for the contestation of substantive issues and should be evaluated as
such. 152 She warns that the focus on section 33 and PAJA might replace this focus on
substance with a "deferential retreat to procedural fairness considerations". 153

14 6
14 7

Muller G 'Conceptualising 'meaningful engagement' as deliberative democratic partnership' (2011) 21 Stell
LR 742 749.
148
2008 (3) SA 208 (CC) para21.
149
Muller G 'Conceptualising 'meaningful engagement' as deliberative democratic partnership' (2011) 21 Stell
LR 742 751.
150
Muller G 'Conceptualising 'meaningful engagement' as deliberative democratic partnership' (2011) 21 Stell
LR 742 752.
151
Muller G 'Conceptualising 'meaningful engagement' as deliberative democratic partnership' (2011) 21 Stell
LR 742 752 .
15 2
Mclean K 'Meaningful engagement: One step forward or two back? Some thoughts on Joe Slovo' (2010) 3
Constitutional Court Review 223.
153
Mclean K 'Meaningful engagement: One step forward or two back? Some thoughts on Joe Slovo' (2010) 3
Constitutional Court Review 223 238.

43

http://etd.uwc.ac.za

In Joe Slovo the applicants argued that the obligation to engage meaningfully during the
upgrading of the Joe Slovo informal settlement (also known as the N2 Gateway Project) arose
from the obligation to act fairly imposed by section 33 as spelled out in PAJA. 154 O'Regan J
left the question open but pointed to a key difficulty in the argument that the duty to hold a
public inquiry was grounded in administrative justice. The N2 Gateway Project involved a
range of different decisions at different levels of government and involving different roleplayers. If each of these decisions constituted administrative action, such that a fair hearing
needed to be given to the community affected by the development project, "the result would
be unduly burdensome". 155 For this reason O'Regan J the better approach is to ask whether
the engagement of the community in the project as a whole was fair and reasonable within the
meaning of section 26(2). 156 With these obiter remarks O'Regan J seems to have aligned the
jurisprudence of the Constitutional Court with the reservations expressed by Muller and
McLean about the usefulness of section 33 and P AJA as legal ground for public participation
in the context of socio-economic rights.

O'Regan J essentially confirmed the limited use of section 33 and PAJA in this context, when
she again ruled in Mazibuko that the urban development project, this time as far as the
delivery of water was concerned, could not be evaluated under section 33 and PAJA. 157 To
the dismay of some scholars like Lilian Chenwi, 158 O'Regan J found that most of the
decisions informing the City of Johannesburg's new water delivery policy were executive in
nature and thus, in terms of section 1 of PAJA, excluded from scrutiny on the basis of quasiconstitutional administrative law. This means that the focus should fall on the question
whether section 26 in particular, and the other socio-economic rights in general, entrench a
right to public participation in the progressive realisation of these social goods and services.
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4.4 The right to have access to adequate housing (section 26)

The inclusion of social, economic and cultural rights in the 1996 Constitution was aimed at
advancing the socio-economic needs of the poor in order to uplift their human dignity. 159 The
Constitutional protection of these rights is an indication of the fact that the Constitution's
transformative agenda looks beyond merely guaranteeing abstract equality. There is a
commitment to transform society, amongst others, from a society based on socio-economic
deprivation to one based on equal distribution of resources. 160 What is however apparent is
that the inclusion of socio-economic rights in the Constitution was a product of much
controversy.

Section 26 of the Constitution provides that:
1. Everyone has the right to have access to adequate housing.
2. The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of this right.
3. No one may be evicted from their home, or have their home demolished, without an
order of court made after considering all the relevant circumstances. No legislation
may permit arbitrary evictions.
Section 27 of the Constitution provides further that:
1. Everyone has the right to have access to
a. health care services, including reproductive health care;
b. sufficient food and water; and
c. social security, including, if they are unable to support themselves and their
dependants, appropriate social assistance.
2. The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of each of these rights.
3. No one may be refused emergency medical treatment.
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4.4.1 Section 26(2) and public participation
From the above sections dealing with socio-economic rights, it would seem, prima facie, that
public participation is not included therein, as it is not explicitly mentioned. However,
appearances are deceptive. Over the past decade and a half the Constitutional Court has
gradually developed the reasonableness requirement under sections 26(2) and 27(2) to
include the nature and scope of public participation. At the same time the Court has explored
its wide discretion to grant evictions under section 26(3), read with the provisions of the
Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (PIE),
to require community participation or meaningful engagement with affected communities as
precondition for eviction.
The Constitutional Court has rejected the minimum core approach to socio-economic rights
and adopted the reasonableness standard of review. In terms of the latter approach, the courts
engages in a reasonableness review where a measure of deference is afforded to the executive
if reasonable choices have been made to give effect to socio-economic rights. One of the first
cases the Constitutional Court was called to pronounce on the "reasonableness test" was in
the case of Grootboom in which Yacoob J explained what 'reasonableness' entails:
The state is required to take reasonable legislative and other measures. Legislative
measures by themselves are not likely to constitute constitutional compliance. Mere
legislation is not enough. The state is obliged to act to achieve the intended result,
and the legislative measures will invariably have to be supported by appropriate, welldirected policies and programmes implemented by the executive. These policies and
programmes must be reasonable both in their conception and their implementation.
The formulation of a programme is only the first stage in meeting the state's
obligations. The programme must also be reasonably implemented. An otherwise
reasonable programme that is not implemented reasonably will not constitute
compliance with the state's obligations. 161

He went further:
Reasonableness must also be understood in the context of the Bill of Rights as a
whole.
161

The right of access to adequate housing is entrenched because we value

Government of the RSA v Grootboom 2000 (11) BCLR 1169 (CC) para 42.
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human beings and want to ensure that they are afforded their basic human needs. A
society must seek to ensure that the basic necessities of life are provided to all if it is
to be a society based on human dignity, freedom and equality. To be reasonable,
measures cannot leave out of account the degree and extent of the denial of the right
they endeavour to realise. 162
Two important points from the court's reasonableness approach must be highlighted.
Firstly, reasonableness requires that all state policies and programmes enacted as a measure
to achieve the realisation of socio-economic rights must be reasonable, both in conception
and implementation. Secondly, reasonableness must be understood in the context of the
fundamental human rights as well as the values of human dignity, equality and freedom.

Sandra Liebenberg defends this reasonableness test because of its flexibility and contextsensitive nature. 163 She argues that this test "avoids closure and creates the on-going
possibility of challenging various forms of socio-economic deprivations in the different
contexts in which they arise". 164 A reasonable government programme must have the
following features: it must be comprehensive, coherent and coordinated; it must be well
resourced; it must be balanced and flexible in the sense of providing for short, medium and
long-term needs; and it must be reasonably conceived and implemented. 165

In the Joe Slovo case, the Constitutional Court held explicitly that "meaningful engagement
between the authorities and those who [may be affected] as a result of government activity, is
vital to the reasonableness of the government activity". 166

In this case the government embarked on an ambitious programme to upgrade the conditions
of 18 000 to 20 000 people living in informal habitations in an area known as Joe Slovo. But
in order for the ambitious programme to succeed the government had to evict the residents in
order to start with the upgrading. The court then ordered the government to engage further
with the residents on the specifics of the relocation and included a detailed agenda of the
162
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items on which the residents must be consulted. These include, but not limited to 'the exact
time, manner and conditions' of each relocation, and the 'precise temporary residential
accommodation units' allocated to each resident. 167 The court also retained jurisdiction over
the case requiring the parties to report the results of these engagements and also granting
I

explicit permission for any party to seek relief directly from the court, should the order not be
complied with.

Ray states that Joe Slovo offers useful and important examples of the kind of control a court
might exercise over the process in a litigation engagement to improve the prospects of
success. 168 Here he made reference to the detailed list on aspects which the government had
to engage on, as alluded to above. The Joe Slovo decision is an example of the court using
engagement to give back control to parties over policy details after deciding the substantive
issues.

The case raises another dimension which is important to discuss, especially since the court
gave subtle hints in Joe Slovo of it. It relates to what Ray refers to as 'political engagement'.
Ray states that for this type of engagement to work optimally, it should ordinarily take place
before litigation commences, unless it is not possible, or reasonable to do so due to urgency
or compelling reasons . 169 This 'political engagement' is the form of engagement the court
hopes will develop and that has the potential for transforming engagement into the effective
tool for socio-economic rights enforcement. In Joe Slovo, Sachs began to describe what the
features of political engagement are. These include involvement of citizens in the planning
process 170 ; political engagement must always include affected citizens as genuine partners,
not mere recipients of state aid; there has to be a clear chain of command amongst different
governmental entities involved, and the role of courts in political engagement is to ensure that
the requirements of the Constitution is lived up to.

Chenwi, welcomes the findings of the court and highlights three aspects which is of
considerable importance: (i) there must be meaningful engagement between government and
those involved when a housing programme is put in place; 171 (ii) engagement does not require
167
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that there are agreement on each and every issue but that the goal should be to find mutually
acceptable solutions to the difficult issues that confront the government and the residents in
providing adequate housing; 172 and (iii) the government is required to engage meaningfully in
terms of section 26(2) of the Constitution.

That being said, the Court also added the following: "In testing the reasonableness of the
implementation the failure to maintain dependable and meaningful lines of communication
would, however, not be the only factor to be considered. (... ] What matters is the overall
adequacy of the scheme as it unfolds". 173 Having accepted that the scope and nature of the
community engagement or public participation that took place in the implementation of a
development project is a factor to consider in assessing the reasonableness of the project
under section 26(2) or section 27(2) of the Constitution, the Court in Joe Slovo
controversially granted the eviction order in spite of clear evidence of "unilateral decisionmaking" about important aspects of the project, and what Sachs J described as a "top down
approach" in direct violation of the spirit of community participation. 174

This aspect of the judgment has given nse to some harsh criticism of the judgment by
McLean 175 and Liebenberg. 176 Nevertheless, the judgment has firmly established the principle
that the quality of the public participation in urban development projects is a factor to
consider when the over-all reasonableness of the project is to be assessed. In short: section
26(2) and section 27(2) embodies a right to public participation in socio-economic right
projects.

4.4.2 Section 26(3) and public participation

The Court's development of a requirement of meaningful engagement under section 26(3)
and PIE has attracted far more attention than its participatory interpretation of reasonableness
under section 26(2). The PIE Act protects unlawful occupiers from arbitrary eviction. The
Act sets out certain requirements that must be met before an eviction will be granted. Section
172
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4 of the Act says that the owner must give the unlawful occupier and the local municipality
written and effective notice of the evictions proceedings. In spite of the many judgements
around the issue, the scope of this mini-thesis allows a discussion of one or two key
judgments only.

In Port Elizabeth Municipality v Various Occupiers a municipality applied for an eviction
order of a large group of people on privately owned land. The court held that eviction
processes is not an automatic process but that it would be decided on generalities and in light
of the particular circumstances of the case. Therefore, the proper application of PIE in light of
section 26(3) will depend on the facts of each case and whether it calls for different
approaches to be taken. The court will have regard to the requisite information at its disposal
and in determining what is 'just and equitable' will take into account the extent to which
serious negotiations had taken place and the reasonableness of the offers made in connection
with suitable alternative accommodation. The court noted that there are some problems based
on contradictory values that are so intrinsic to the way our society functions that neither
legislation nor the courts can 'solve' with 'correct' answers. Seeking to resolve this
contradiction the court opted for engagement between the parties:

In seeking to resolve [these] contradictions, the procedural and substantive aspects of
justice and equity cannot always be separated. The managerial role of the courts may
need to find expression in innovative ways. Thus one potentially dignified and
effective mode of achieving sustainable reconciliations of the different interests
involved is to encourage and require the parties to engage with each other in a proactive and honest endeavour to find mutually acceptable solutions. Wherever possible,
respectful face-to-face engagement or mediation through a third party should replace
arms-length combat by intransigent opponents. 177
He held further that:

those seeking eviction should be encouraged not to rely on concepts of faceless and
anonymous squatters automatically to be expelled as obnoxious social nuisances. Such
a stereotypical approach has no place in the society envisaged by the Constitution;
justice and equity require that everyone is to be treated as an individual bearer of rights
entitled to respect for his or her dignity. 178
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Given the special nature of the competing interests involved in eviction proceedings launched
under section 6 of PIE, absent special circumstances it would not ordinarily be just and
equitable to order eviction if proper discussions, and where appropriate, engagement, have
· not been attempted. In appropriate circumstances the courts should themselves order that
engagement be tried. 179

The principle of public participation read into section 26(3) via PIE in the PE Municipality
case were soon applied in Occupiers of 51 Olivia Road v City of Johannesburg. 180 This case
dealt with an application by occupiers to the Constitutional Court, to appeal a decision of the
Supreme Court of Appeal, ordering an eviction of the occupiers of two buildings because the
buildings were unsafe and unhealthy. The Constitutional Court took a step further and before
it made its final decision, ordered that the parties 'engage' in order to find solutions to the
plight of the applicants and to the provisioning of alternative and permanent accommodation.
In paragraph 1 of the interim order, the court ordered the City of Johannesburg and the
applicants to engage with each other meaningfully, as soon as it is possible for them to do so,
in an effort to resolve the differences and difficulties aired in this application, in the light of
the values of the Constitution. After the interim order, the parties engaged and came to an
agreement, which agreement was endorsed by the court.

The court went further and delineated what the 'Engagement Process' encompass. It said that
meaningful engagement has to be tailored to the particular circumstance of each case. i.e the
larger the number of people potentially to be affected by eviction, the greater the need for
structured, consistent and careful engagement. 181 It should also not be shrouded in secrecy.
The provision of a complete and accurate account of the process of the engagement including
at least the reasonable efforts of the government within the process would be essential. 182
These are crucial points, as it not only indicates that there must be structured engagement, the
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engagement must also be recorded.

This is important as it makes room for interested

individuals or groups to appraise the process and results of the engagement. It is also
important for this to be done, in the event of a court challenge, it would be easier for the court
to assess whether the actions of government was reasonable, especially in the provisioning of
basic services. Also, in the context of evictions, the reasonableness of the state's action by
engaging with the affected communities and providing a detailed account of the process and
results will be a factor the court will take into account to determine whether in the
circumstances it would be just and equitable to make an eviction order.
Yacoob J held further that:

Engagement has the potential to contribute towards the resolution of disputes and to
increased understanding and sympathetic care if both sides are willing to participate in
the process. People about to be evicted may be so vulnerable that they may not be able
to understand the importance of engagement and may refuse to take part in the process.
If this happens, a municipality cannot walk away without more. It must make
reasonable efforts to engage and it is only if these reasonable efforts fail that a
municipality may proceed without appropriate engagement. It is precisely to ensure that
a city is able to engage meaningfully with poor, vulnerable or illiterate people that the
engagement process should preferably be managed by careful and sensitive people on
its side. 183
Chenwi observes, correctly so, that the judgment and interim order contributes to the
development of effective remedies for socio-economic rights violations and promotes the
transformative promise of the South African Constitution, in the context

of existing

constitutional jurisprudence. 184 Of significance, is that the Court located the duty to engage
not only on section 26(3) read with PIE, but also on the City's constitutional obligations to
provide services to communities in a sustainable manner, 185 promote social and economic
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development,

186

and

encourage

the

involvement of communities

and

community

organisations in matters of local government. 187

In light of the judgment, Brian Ray draws a distinction between 'litigation engagement' and
'political engagement'. Ray states that 'litigation engagement' illustrates engagement
operating during the course of litigation as in Olivia Road. 188 In Olivia Road, 'litigation
engagement' worked well. However Ray states that for litigation engagement to succeed the
court must view engagement as an iterative process and actively manage that process and
where parties fail to reach an agreement, the public reporting requirement will create a record
that the court can assess for both substantive progress on the issues and also party compliance
with the obligation to engage meaningfully. 189 He goes further and contends that this case
demonstrates that litigation engagement with active court management and the possibility of
sanctions for failing to engage can make the process more effective. 190 The court recognized
this when it stated that the deciding factor in the case was that engagement was ordered and
the parties had been asked to report back on the process while proceedings were pending
before it. 191 This, Ray argues puts a Court in a better position to make substantive policy
decisions where engagement fails and the public record that is subsequently created through
the engagement process will assist the court in giving it detailed proposals and justifications
from each side and also account how positions changed during the course of the engagement.
I am fully in agreement with the above submissions.
186
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Ray B 'Engagement Possibilities and limits as socio-economic rights remedy' (2010) 9 Washington University
Global Studies Review 413.
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Ray B 'Engagement Possibilities and limits as socio-economic rights remedy' {2010) 9 Washington University
Global Studies Review 415.
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Occupiers of 51 Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City of Johannesburg
and Others 2008 (3) SA 208 (CC) para 30.
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4.5 Conclusion
The discussion of a number of specific rights in the Bill of Rights has established that the
South African Constitution indeed entrenches a right to public participation in housing
developments in particular and socio-economic programmes in general. Although no such
rights appears in so many words in any of the provisions of Chapter 2 of the Constitution,
when the Bill of Rights is read in light of international law (see Chapter 1 above) and the
founding values of the Constitution (see Chapter 2 above) it can reasonably be concluded that
such a right is implicit in the Bill of Rights in general and in the reasonableness requirement
of sections 26(2) and 27(2) in particular. The Constitutional Court's early political rights
jurisprudence no longer bars the way to this democratic reading of the Bill of Rights. Once
this interpretation is accepted, the question arises whether other rights might be enlisted in
support of public participation under sections 26(2) and 27(2). The obvious candidates are
section 33 and 26(2). While it is doubtful whether section 33 can play a meaningful role in
this regard, section 26(2) has served as the driving force for the development of a
jurisprudence of meaningful engagement. In the next chapter of the thesis I explore whether
the legislative processes established by the Constitution could be enlisted in support of the
right to public participation.
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CHAPTER 5: CONSTITUTIONAL PROCESSES AND PUBLIC PARTICIPATION
5.1 Introduction

In this chapter we discuss the provisions in the Constitution which confers a duty on the
legislature to facilitate public participation during the legislative process. Though these
sections do not relate directly to public participation in developmental projects, the purpose
of the exercise will be to determine how the Constitutional Court views this duty that is
placed on the National Assembly and the National Council of Provinces and what principles
emerge from the Court's interpretation of 'meaningful engagement' in these matters.
It is well-documented that under the old undemocratic regime the majority of South Africans

were excluded from public life, in the sense that they were not given the opportunity or right
to participate in the public life. 192 In the Constitution of 1996 the right vote 193 at regular
elections guarantees a democratically elected government that is accountable, 194 responsive
and open. 195 The Constitution further specifies that the National Assembly which is elected
by the people, must ensure 'government by people' under the Constitution ... by providing a
national forum for public consideration of issues. 196
In section 59(1)(a), 197 72(1)(a), 198 and 118(1)(a) 199 of the Constitution it establishes public
participation in the legislative processes. The Constitutional Court in S v Makwanyane held
that when the public can participate in the legislative processes, individually or as a
collective, it signifies that everyone is regarded as significant and their opinions are taken
into consideration by the government. 200

192

Brink v Kitshoff 1996 (6) BCLR 752 (CC) para 40.
S 19(2) provides : Every citizen has the right to free, fair and regular elections for any legislative body
established in terms of the Constitution .
194
S 41(10(c) provides: All spheres of government and organs of the state within each sphere must provide
effective, transparent, accountable and coherent government for the Republic as a whole.
195
One of the values of the Constitution is stipulated in section l(d) as universal suffrage, a national common
voter's roll, regular elections and multi-party system of democratic government, to ensure accountability,
responsiveness and openness.
196
S 42(3): The National Assembly is elected to represent the people and to ensure government by the people
under the Constitution. It does this by choosing the President, by providing a national forum for public
consideration of issues ...
197
S 59(1)(a): The National Assembly must- (a) facilitate public involvement in the legislative and other
processes of the Assembly and its committees.
198
S72(1)(a) : The National Council of Provinces must- (a) facilitate public involvement in thelegislative and
other processes of the Assembly and its committees.
199
S118(1)(a): A provincial legislature must O (a) facilitate public involvement in the legislative and other
processes of the legislature and its committees .
200
1995 (6) BCLR 665 (CC) para 329.
193
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Theunis Roux contends that the prov1s10ns in the Constitution setting out the power and
functions of the various legislative bodies may be divided into three basic types (a) provisions
requiring legislative bodies to take account of representative and participatory democracy in
the way they design their rules and orders; (b) provisions that requires legislative bodies to
allow minority party participation in their proceedings; and (c) provisions requiring
legislative bodies to facilitate public access to and involvement in their proceedings. 201 Roux
is of the view that the qualification that the three sets of provisions place on the majority-rule
principle is that the commitment to multi-party democracy in section 1( d) is not one that may
be fulfilled at election-time alone, but one that must be carried through to the day-to-day
operation of the various legislatures, such that the views of citizens on occasion to bypass
their elected representatives in order to participate directly in the proceedings of the
legislature. 202
The Constitutional Court has been called up to decide on cases that dealt with the duty to
facilitate public participation in the legislative processes. In these cases they were asked to
clarify the nature and extent of this obligation on the National Assembly and National
Council of Provinces to facilitate public involvement in legislation and other processes placed
upon legislative bodies by the Constitution.

203

We will now tum to discuss these cases.

5.2 Doctors for life International v The Speaker of the National Assembly & Others
Doctors for Life, an advocacy organization, argued that the NCOP failed to fulfil its
constitutional obligations to facilitate public involvement as contemplated by section 72
(l)(a) when it passed four Bills, all of which related to health issues: the Sterilisation
201

Roux T 'The principle of democracy in South African Constitutional law' in Woolman and Bishop
Constitutional Conversations (eds) (2008).
202
Roux summarises the principle of democracy as: 1) Government in South Africa must be so arranged that
the people through the medium of political parties and regular elections, in which all adult citizens are entitled
to participate, exert sufficient control over their elected representatives to ensure that (a) representatives are
held to account for their actions, (b)government listens and responds to the needs of the people, in
appropriate cases directly, (c) collective decisions are taken by the majority vote after due consideration of the
views of minority parties. 2) The rights necessary to maintain such a form of government must be enshrined in
a Supreme-law Bill of Rights, enforced by an independent judiciary, whose task it shall be to ensure that
whenever the will of the majority, expressed in the form of a law of general application, runs counter to a right
in the Bill of Rights, the resolution of that tension promotes the values of human dignity, equality and
freedom .
203
Nyasti L 'Public participation : what has the Constitutional Court given the public?' (2008) 12 Law,
Democracy & Development 2 102-110.
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Amendment Bill; the Traditional Health Practitioners Bill; the Choice on Termination of
Pregnancy Amendment Bill; and the Dental Technicians Amendment Bill. Of these cases the
Constitutional Court did not consider the Sterilisation Bill, finding that it was not competent
for a court to grant relief in relation to a Parliamentary Bill after the Bill has been passed by
Parliament but while it was still under consideration by the President, except at the request of
the President. The other Bills had all been signed into law before the proceedings were
launched. The respondents argued that they did comply with their respective duties to
facilitate public involvement in the passing of the Bills, as this required the public to be given
an opportunity to make either written or oral submissions during the process of making laws.
The issues before the court were (i) what the nature of the duty to facilitate public
participation is; (ii) whether the legislature had discharged its duty to facilitate public
involvement in the legislative process; and (iii) what the impact is on the validity of such
legislation if the facilitation of public involvement was flawed. The test that the court set was
whether the legislature acted reasonably in discharging the duty to facilitate public
involvement. The following factors were taken into account in determining reasonableness:
(i) the nature of the legislation concerned; (ii) the importance of the legislation; (iii) intensity
of the impact on the public and other relevant factors that will depend on the circumstances of
each case.
With regard to the meaning and scope of the duty to facilitate public involvement, Ngcobo J
writing for the majority held that the phrase "facilitate public involvement" is a broad concept
that relates to the duty to ensure public participation in the law-making process. It is also a
phrase that encompasses two key words and that is "facilitate" and "involvement". He
explained that the plain meaning of section 72(1 )(a) means taking steps to ensure that the
public participate in the legislative process. 204 The learned judge held further that:
Section 72(l)(a), like section 59(l)(a) and section l 18(l)(a) addresses the vital
relationship between representative and participatory elements, which lies at the heart
of the legislative function and pre-supposes that the legislature will have considerable
discretion in determining how best to achieve this balanced relationship. This
discretion applies both in relation to the standard rules promulgated for public
participation and the particular modalities appropriate for specific legislative
programmes. 205
204

Doctors for Life International v The Speaker of the National Assembly and Others 2006 ( 12) BCLR 1399 (CC)

para 120.
205

Doctors for Life International v The Speaker of the National Assembly and Others 2006 (12) BCLR 1399 (CC)

para 122.
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However, even with this discretion given to the legislatures, the courts can, in appropriate
cases, determine whether there has been a certain degree of public involvement which is
required by the Constitution. The requirement in section 72(l)(a) of the Constitution will
however vary from case to case but in all circumstances the legislature must act reasonably in
carrying out its duty to facilitate public involvement in its legislative processes. Whether the
legislature has acted reasonably in discharging its duty to facilitate public involvement will
depend on a range of factors.
With regard to the duty by the legislature to take steps to facilitate public involvement , the
court opted for a contextual approach, and the context to determine this "duty" originated
from our legacy of racial discrimination and that the majority of the people had for years been
denied the right to influence those who ruled over them. This duty requires that the legislature
takes reasonable measures to facilitate public participation in the law-making process. 206 The
court held further that the legislature must provide notice and information about the
legislation, opportunities for participation and create conditions that are conducive to
effectively exercise this right to participate.
Lastly the court was of the view that the Constitution values public participation in the lawmaking process: "Participation is the end to be achieved ... to hold otherwise would be
contrary to the participatory nature of our democracy and the Constitution's commitment to
the principles of accountability, responsiveness and openness" 207
Sachs J concurring with the majority judgment, emphasised the "special meaning" 208 of
public participation within our democracy and said that the effect of public participation
should be that:
All parties interested in legislation should feel that they have been given a real
opportunity to have their say, that they are taken seriously as citizens and that their
views matter and will receive due consideration at the moments when they could
possibly influence decisions in a meaningful fashion. The objective is both symbolic
and practical: the persons concerned must be manifestly shown the respect due to

206

Doctors for Life International v The Speaker of the National Assembly and Others 2006 (12) BCLR 1399 (CC)

para 130.
207

Doctors for Life International v The Speaker of the National Assembly and Others 2006 ( 12) BCLR 1399 (CC)
para 141.
208
Doctors for Life International v The Speaker of the National Assembly and Others 2006 (12) BCLR 1399 (CC)
per Sachs, para 226.
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them as concerned citizens and legislators must have the benefit of all inputs that will
enable them to produce the best possible laws. 209

The court held accordingly that the failure by the NCOP to hold public hearings in relation to
the Traditional Health Practitioners Act and the Choice on Termination of Pregnancy
Amendment Act was unreasonable. The NCOP did not comply with its obligation to facilitate
public involvement in relation to these two Acts as contemplated by section 72(1) (a) of the
Constitution.
Czapanskiy and Manjoo 210 understand the court's judgment in Doctors for Life to be
premised on many factors, including amongst others: provisions in human rights instruments,
the use of both an historical and social context approach, an acknowledgement of the values
of dignity and respect that are engendered by public participation in law-making processes,
and inspiration from a particular vision of a non-racial and democratic society based on
democratic values, social justice and fundamental human rights, in which government is
based on the will of the people.
It is clear from the court's reasoning that at least two elements are encompassed by the duty

to facilitate public involvement. Firstly, to provide meaningful opportunities for public
participation in the law-making process and secondly, to make sure that people have the
ability to take advantage of the opportunities provided.
Lydia Nyati observes that the judgment breaks away from the history that saw arbitrary
legislative decisions and marginalisation of the majority of South Africans. This also creates
an impression that the Constitutional Court is serious about addressing the 'injustices of the
past' and more importantly that the legislature should be accountable to the people who
elected them. 211

209

Doctors for Life International v The Speaker of the National Assembly and Others 2006 ( 12) BCLR 1399 (CC)
per Sachs, para 235.
21
Czapanskiy K and Manjoo R 'The Right of Public Participation in the Law-Making Process and the Role of
[the) Legislature in the Promotion of this Rights' (2008) 19 Duke Journal of Comparative and International Law
1-40.
211
Nyasti L 'Public participation : What has the Constitutional Court given the public?' (2008) 12 Law,
Democracy & Development 2 10.
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5.3 Matatiele Municipality and Others v President of the Republic of South Africa and

Others
A diverse group of businesses, educators, associations and non-governmental organisations,
including the former local municipality of Matatiele brought an application challenging the
constitutional validity of the Constitution Twelfth Amendment Act and the Cross-boundary
Municipalities Laws Repeal ad Related Matters Act. In terms of these legislative enactments,
the boundary between the province of KwaZulu-Natal and the province of the Eastern Cape
was altered so that the area which was Matatiele Local Municipality was transferred from
KwaZulu-Natal to the Eastern Cape; new municipal boundaries were created as a
consequence. The case concerned the responsibility of a provincial legislature under section
118(1) (a) of the Constitution to consult with the people who are affected by the re-drawing
of provincial boundaries. The government advanced two core arguments. The first being that
that the duty to facilitate public involvement required no more than the legislature to create
space for the public to be involved. The second argument was that section 118(1)(a) meant
that the provincial legislature, as a body that consists of representatives elected by citizens of
each province, would have the authority to speak on the amendment and on behalf of the
people of the province. The court vehemently rejected both arguments. According to the
court, the first argument, in essence, meant that the Constitution does not require a legislature
to take positive measures to facilitate public participation in the law-making process.
According to the court, the Constitution contemplates that the public should be given the
opportunity to participate in the law-making process and when any provincial legislature
make rules to regulate their proceedings, they are required to do so "with due regard to
representative and participatory democracy,

accountability, transparency and public

involvement. " 212
On the second argument the court held that our constitutional democracy has essential
elements which constitute its foundations, which is partly representative and partly
participatory. The court held further that "our system of government requires that the people
elect representatives who make laws on their behalf and contemplates that people will be
given the opportunity to participate in the law-making process in certain circumstances. The
law-making process will then produce a dialogue between the elected representatives of the

212

Matatiele Municipality and Others v President of the Republic of South Africa and Others 2006 (5) BCLR 622
(CC) para 55.
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people and the people themselves." 213 Furthermore, our constitutional commitment to human
dignity and self respect requires that members of the public will often be given an
opportunity to participate in the making of laws that affect them. Hence, the role of the
legislatures are not only to speak and make decisions in isolation but that the public must be
given an opportunity to raise their voice with regard to laws that inevitably have the potential
to affect their lives.
The court found that the Eastern Cape had complied with its duty to facilitate public
involvement by holding public hearings in the affected areas, but KwaZulu-Natal, in not
holding any public hearings or inviting any written submissions, acted unreasonably. The
reasoning of the court in deriving at this decision included the following: the consequences of
the amendment are of considerable symbolic and practical importance, affecting the identity
of the people to be transferred and changing the structures and personnel responsible for
welfare payments, a health services and education

214

and that in these circumstances, in

deciding whether to approve the constitutional amendment altering its boundary, the
KwaZulu-Natal provincial legislature was required to involve the public in making its
decision.
Four important observations, amongst other, must be made: i) the court interpreted that
human dignity must not only be respected by the legislature when they facilitate public
involvement but it would seem on a close reading that 'human dignity' becomes a factor that
must be taken into consideration in cases like these 215 , ii)

in determining whether a

provincial legislature has acted reasonably, the Court will have regard to factors such as the
nature of the legislation as well as the intensity of the impact of legislation on the public iii)
our constitution requires not only a representative form of democracy but participatory
democracy which is a crucial component to ensure the legitimacy of the legislation that stood
to be adopted; and iv) the nature of the legislation and the effect it will have on the public
will determine the degree of the facilitation that is reasonable and the mechanism employed
by the legislature to achieve public involvement.

213

Matatiele Municipality and Others v President of the Republic af South Africa and Others 2006 (5) BCLR 622

(CC) para 58.
214

Matatiele Municipality and Others v President of the Republic of South Africa and Others 2006 (5) BCLR 622

(CC) per Ngcobo para 15.
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Mata tie le Municipality and Others v President of the Republic of South Africa and Others 2006 (5) BCLR 622
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5.4

Merafong Demarcation Forum and Others v President of the Republic of South

Africa
This case concerned an application brought by members of the Merafong community,
challenging the validity of parts of the Constitution Twelfth Amendment Act of 2005. The
Act did away with cross-boundary municipalities and, in doing so, changed provincial
boundaries, including the boundary between the provinces of Gauteng and North West. The
Merafong City Local Municipality was a cross-boundary municipality. One part of Merafong
was thus relocated from Gauteng to North West, where the other part of the same
municipality was located before the passing of the Twelfth Amendment.
Section 74 of the Constitution requires the approval of a province for the passing of a Bill by
the National Council of Provinces if the Bill alters the boundaries of that province. The
applicants asked the Court to declare that the Gauteng Provincial Legislature had failed to
comply with its obligation in terms of section 118(1)(a) of the Constitution to facilitate public
involvement in its processes leading up to the approval of the Twelfth Amendment Bill by
the NCOP. In the alternative, they sought a declaration that the legislature had failed to
exercise its legislative powers rationally when it decided to vote in support of the relevant
parts of the Twelfth Amendment Bill in the NCOP.
With regard to the facilitation of public involvement, Van der Westhuizen J, writing for the
majority, Langa CJ, Mpati AJ, Yacoob J, Skweyiya J and Ngcobo J, found that the legislature
had fulfilled its duty to facilitate public involvement as required by section 118 (1) (a) of the
Constitution as the legislature took reasonable measures to solicit public comment. They
were given proper notice of the gathering and their diverse representations were carefully and
appropriately recorded. Though the Portfolio Committee failed to report to the community
when it changed its position, this "possibly disrespectful conduct" did not equal
unconstitutional conduct.
Van der Westhuizen J held in this regard that:
discourteous conduct does not equal unconstitutional conduct which has to result in
the invalidity of the legislation. Politicians, who are perceived to disrespect their
voters or fail to fulfil promises without explanation, should be held accountable. A
democratic system provides possibilities for this, one of which is regular elections.
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Sachs J, disagreed and took the view that the failure of the Legislature to communicate with
the Merafong community over its plans renege on its earlier commitment constituted a breach
of their constitutional obligation to facilitate public involvement. He held that the nature of
the legislative decision under consideration, the extent of the impact on the community of
Merafong, and the strong public expectation that the Legislature had created that it would
support the incorporation of Merafong in Guateng, cumulatively resulted in a requirement
that the community be appropriately involved in the entire decision-making process. Sachs
held that "Arms-length democracy was not participatory democracy, and the consequent and
predictable rupture in the relationship between the community and the Legislature tore at the
heart of what participatory democracy aimed to achieve." 216
Sachs J, in an attempt to deal with this fallacy discussed two aspects, i) the significance of the
default and ii) the impact of the reasonableness of the consultation. With regard to the first
aspect, the learned judge held that:
Participation by the public on a continuous basis provides vitality to the functionality
of representative democracy. It encourages citizens of the country to be involved in
public affairs, to identify themselves with the institutions of government and to
become familiar with the laws as they are made. Such participation enhances civic
dignity and ensures the legitimacy of the legislation in the eyes of the public because
of its open and public character. The default tears at the very heart of these
constitutional goals in that it diminished civic dignity of the majority, produced a lack
of legitimacy for the processes and its outcomes in the eyes of the people. 217

In relation to the second aspect, Sachs J, considered three factors in finding the conduct of the
legislature to be unreasonable. Firstly with regard to the nature of the legislation he held that
where communities were to be relocated, it is an existence of reasonable consultation that
marks the difference between "a gracious and constitutionally acceptable goodbye and a
harsh and constitutionally invidious expulsion."218 Secondly, the potential impact of the
proposed change stood to affect the communities both functionally and emotionally and lastly
even though the new circumstances referred to by the Portfolio committee related to technical

216

Merafong Demarcation Forum and Others v President of the Republic of South Africa 2008 {10) BCLR 968
para 300 .
217
Merafong Demarcation Forum and Others v President of the Republic of South Africa 2008 (10) BCLR 968
(CC) para 292.
218
Merafong Demarcation Forum and Others v President of the Republic of South Africa 2008 (10) BCLR 968
(CC) para 295 .
(CC)
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procedures with possible implications in voting districts, these were matters that should have
been discussed with the communities.
The most important aspects to be taken out of this case are that reasonableness in the context
of "facilitating public involvement in the law-making process" are judged by (i) the
importance of the legislation to be passed, followed by (ii) the impact the legislation will
have on the public; (iii) the extent that the public was involved in the decision-making and iv)
that ongoing public involvement of constitutional government in legal sense. It is not only
good governance or legislative etiquette but a constitutional obligation.

5.5

Conclusion

Although the constitutional obligation allows discretion on how the legislatures conduct
public participation depending on the specific situation there has to be certain minimum
standards that should be met in order to adhere to the requirement of reasonable public
participation. The court in these cases emphasised how the representative and participatory
democracy are intertwined and that the Constitution requires a degree of public participation
in law-making. According to Seedat the court's judgment makes it clear that legislative timelines should respect the requirement of public participation. Public participation should not be
seen as an obstacle but as a means to promote effectiveness of laws.

219

General elections, the

foundation of representative democracy, would be meaningless without massive participation
by voters. The participation by the public on a continuous basis provides vitality to the
functioning of representative democracy. It encourages citizens of the country to be actively
involved in public affairs, identify themselves with the institutions of government and
become familiar with the laws as they are made. It enhances dignity of those who participate
by enabling their voices to be heard and taken account of. Roux quite eloquently concludes
that section 1( d) does not in itself define the true deeper definition of the principle of
constitutional democracy and that only between section 1(d), the rights in the Bill of Rights,
and the powers and functions of the legislature found in the Constitution, can the true
principle of democracy evolve. This true principle of democracy therefore includes
participatory and representative elements to democracy which must be respected, protected
and fulfilled. Having discussed the values, the rights and the constitutional processes in law-

219

Seed at S 'Court tills new ground for public voice' Business Day 25 August 2006 pg 17.
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making and delineating principles on public participation, we will now turn to the legislative
framework currently in place for both housing and local government to determine whether
the government has been progressive in developing public participation policy and legislation
to give credence to the right to public participation.
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CHAPTER 6: LEGISLATION AND THE RIGHT TO PUBLIC PARTICIPATION
6.1

Introduction

This chapter will focus on the legislative measures that were taken by government in the
context of socio-economic rights to give credence to "public participation" in the realisation
of these rights. It will, however, deal specifically with the legislative measures in the context
of housing development and the current legislative measures in place at local government
level, as the government deemed to be the closest to the people. The overarching aim will be
to establish what the existing statutory framework for public participation is within these
contexts to determine whether the law as it stands is adequate to address public participation
in housing development and the effective delivery of basic services.

6.2

National Housing Act 107of1997

The incoming ANC government in 1994 adopted a White Paper on Housing 220 and the
White Paper aimed at creating an integrated settlement in which all households would be able
to access opportunities, infrastructure and services within which all South Africa's people
will have access on a progressive basis, to:
i)

A permanent residential structure with secure tenure, ensurmg pnvacy and
providing adequate protection against the elements; and

ii)

Potable water, adequate sanitary facilities including waste disposal and domestic
electricity supply.

The Housing Act largely gave the White Paper legislative effect and was a necessary
enactment to give credence to the right to access adequate housing in the Constitution of
1996221 . The Act provides for sustainable housing development in all spheres of government;
defines the functions of national, provincial and local governments in respect of housing
development; provides for the establishment of a South African Housing Development
Board; and lays the foundation for financing national housing programmes. This begs the
question, what does the Housing Act say about public participation?
220

221

White Paper on Housing of 1994, South Africa.
Section 26 of the Constitution of 1996.
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Only two sections speak on participation. Section 2(1 )(I) which provides that:
National, Provincial and Local spheres of government must facilitate active
participation of all relevant stakeholders in housing development.
Section 9 deals with the functions of Local Government in housing development and states
that:
Every municipality may participate in a national housing programme in accordance
with the rules applicable to such programme by [... ] facilitating and supporting the
participation of other role players in the housing development process.

What is important to note, however, is that no reference is made to community participation
in housing development. It only refers to the participation of municipalities and relevant
stakeholders in the housing development process but does not provide a definition of 'who'
the relevant 'stakeholders' are. The Department of Housing then adopted the National
Housing Code in 2000. The paper will now briefly discuss the Housing Code to establish
what the government did to include community participation in the housing development
process and to rectify this defect of not including the key role-players in housing
development, the people.

6.3

National Housing Code, 2000

The National Housing Code sets out roles and responsibilities of the three spheres of
government, in respect to housing. National government are required to establish and
facilitate a sustainable national housing development process. Provincial government must
create an enabling environment by doing everything in its power to promote and facilitate the
provision of adequate housing in its province within the framework of the National Housing
Policy. Local Government, i.e municipalities must pursue the delivery of housing and must
take all reasonable and necessary steps within the framework of national and provincial
housing legislation and policy to ensure that the housing rights as set out in section 26 of the
Constitution is realised. 222

222

National Housing Code 2000, Part 1, Chapter 2, section 2.3.
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Remarkably too, the National Housing Code of 2000 also did not include any specifications
on community/public participation. The Code only reiterates its housing vision for rural and
urban settlements and the government's housing goal which is to increase housing delivery
on a sustainable manner until the housing backlog is overcome. The National Housing Code
speaks in no concrete terms of what they have to do to achieve this increase in housing
delivery. The Code includes the National Housing Programmes and has recently been revised
and published in 2009. The BNG Plan is of considerable importance, we will now tum to
discuss this.

6.4

Breaking New Ground (BNG): Comprehensive Plan for the Development of
Sustainable Housing Settlements (2004)

Between 2002-2003, the Department of Housing (as it then was) undertook a comprehensive
review of the housing programme in place, which was the "People's Housing Process" 223 .
The existing programme had a few defects which included the lack of community
participation in housing development. The aim of BNG was to increase the rate of delivery of
well-located housing of acceptable quality through a variety of innovative and demand-driven
housing programmes and projects. BNG was built on the principles of the 1994 Housing
White Paper but also supplement existing mechanisms and instruments to ensure more
responsive, flexible and effective delivery. It also sought to place increased emphasis on the
process of housing delivery, especially in the planning, engagement and the long-term
sustainability of the housing environment. 224
Section 4 of the BNG Plan makes provision for an Informal Settlement Upgrading, the Policy
refers to 'progressive informal settlement eradication' and states that a phased approach in
desirable locations should be favoured. Relocation is only to occur when development is not
possible or desirable, according to BNG. 225
The BNG policy recognised that the existing housing programme will not secure the
upgrading of informal settlements and hence it articulated the need to shift the official policy
response to informal settlements from one of "conflict and neglect" to one of "integration and

223
224
225

Peop le Housing Process of 1998.
Breaking New Ground (2004), section 4
Breaking New Ground, section 3.1.
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co-operation".

226

The BNG also refers to nine informal settlements upgrading pilot projects,

with the N2 Gateway (Joe Slovo) project in Cape Town being the lead project. 227
The BNG Plan recognises that in order for this Policy to work, they must enhance community
participation in all aspects of the development. However, in contradiction to this statement,
community participation is only highlighted in the first phase of the three phased approach of
the Plan. The first phase will require that a survey be had with the community to determine
the housing infrastructural needs of the community and that this would be done through
consultation.
In section 5, the BNG Plan speaks on enhancing the role of local government and that
municipalities must include community participation, in their Housing and Municipal
Integrated Development Plans.
Despite the lofty aims of the BNG Policy and a few pilot projects, there has been a manifest
failure on the part of government to implement in situ upgrading. 228 Richard Pithouse
observes that at all the levels of government and in all parts of the country, there has been a
systematic failure to implement the substantive content of the BNG Policy and he further
describes how there has been a shift to a ' security driven approach to the urban poor'
(viewing them as a threat). As a result, the progressive legal and policy framework has been
overshadowed by the forceful anti-poor discourse around eradicating slums, and attempted to
formalise this tendency through repressive provincial slum legislation, as in the
Constitutional Court case of Abahlali baseMjondolo.
As Tissington observes since 2004, most upgrading of informal settlements has not followed
the BNG principles or its vision at all. 229 Again, this reiterates the magnitude of this problem
of a lack of participation and not because National Government did not put beautifully
drafted legislative and policy frameworks in place, all stating the importance of community
226
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participation but because, the legal and statutory basis for public participation is not
understood, there is no concrete guidelines on the form, extent and quality of the engagement
and there seem to be a clear lack of commitment and capacity by the officials undertaking the
engagement. For National Government not to provide the form, extent and quality of public
participation in its housing legislative and policy framework, leaves provinces and
municipalities to their own devices. There is a serious disjunction in terms of the National
framework and how provinces and local governments understand and implement this right to
public participation.

6.5

National Housing Code 2009

BNG makes provision for a new National Housing Code, which is intended to align and
cohere with the BNG so that its goals and aims can be implemented. The Code is also meant
to accommodate changes since 2000 and to convert the National Housing Programmes, of
which the Upgrading of Informal Settlements Programme (UISP) into 'flexible provisions
and guidelines. The Code 'sets the underlying policy principles, guidelines, norms and
standards which apply to Government's various housing assistance programmes introduced
since 1994 and updated'. Three important aspects that this 'new' Code includes are: i) to
ensure that greater participation are had between the three spheres of government, in that the
Housing Development Plans on national and provincial level are combined and simplified; ii)
to ensure greater intergovernmental co-ordination and co-operation and information sharing
between the three spheres of government in housing development; and iii) to ensure that the
goals in the BNG is met, community participation is important in redevelopment.
In terms of informal settlements, the 2009 Code states that:
Government plans to upgrade informal settlements on a progressive basis in a phased
approach. A new tailor-made programme was introduced in 2004 (BNG) providing
for a phased development approach that is flexible, needs-orientated, that will
optimally utilise existing land and infrastructure, and will facilitate community
participation in all aspects of their redevelopment.

Many other housing programmes were introduced over the years. One of considerable
importance is the Upgrade of Informal Settlements Programme. This Programme together
with the 2009 Housing Code came under considerable legal attack in one of the cases that
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was both shocking and disappointing. It was the case of Beja v The City of Cape Town. This
case will be discussed later in the paper.

Upgrade of Informal Settlement Programme (UISP) 2004

6.6

The UISP was instituted in terms of the Housing Act to make provision for the upgrading of
informal settlements. The Code outlines the objective of the UISP as supporting the active
participation of communities in the design, implementation and evaluation of housing
projects.
The Programme may be undertaken in three phases, focusing on community participation,
planning, emergency services, basic services and housing construction as part of a final
phase. Interim services will typically entail the provision of rudimentary water supply for
communal use, communal and other temporary sanitation facilities, refuse removal and
certain access roads . One of the responsibilities of the Municipality under this process is to
provide materials, assistance and support where necessary to enable the in situ upgrading to
proceed.
The Programme is premised upon substantial and active community participation and funding
is accordingly made available to underpin social processes. The following parameters are
applicable:
i)

Community participation is to be undertaken through the vehicle of Ward
Committees or a similar structure.

ii)

Ongoing effort must be made to promote and ensure the inclusion of all key
stakeholders within the participatory process.

iii)

The municipality must demonstrate that effective interactive community
participation has taken place in the planning, implementation and evaluation of the
project.

iv)

Special steps may be required to ensure the ongoing involvement of vulnerable
groups.

"Community participation must preferably be undertaken within the context of a structured
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agreement between the municipality and the community. A framework for such an agreement
is attached as Annexure A to the Guidelines." Annexure A is entitled "Guidelines for the
contents of an agreement between the municipality and the inhabitants of an informal
settlement to be upgraded". It identifies certain issues which "should be addressed in a
contract that is designed to bind the parties to the agreement regarding the development of the
informal settlement."

These include:

i)

A clear indication on how the membership of the parties to the agreement 1s
structured, who is represented by each party, and in terms of what mandate.

ii)

The responsibilities of each party to the agreement. This could include a list of
functions to be performed in terms of the agreed development process, and
"should be specific so that all members know what is required of them".

iii)

The processes and proceedings of the agreement including where, when and how
often the parties will meet, the description of the quorum for the meeting etc

iv)

The signatures of members to indicate acceptance of the terms of the contract.

In the case of Beja v Premier of the Western Cape and Others, 230 the City took the decision to
upgrade the informal settlement at Silvertown Khayelitsha in terms of the Upgrading of
Informal Settlements Programme (UISP). However the Silvertown area, known as SST, was
not big enough to accommodate the number of people in the area based on the erf size that
the city had intended for the residents. The City then decided to use two undeveloped sites
nearby and relocated some of the residents in the SST area to the two other sites known as
Makhaza and Town 2, in an effort to allow for all 1316 households to be accommodated.
Therefore the three areas, being Makhaza, Town 2 and SST now all formed part of the
Silvertown project. The Province approved the project in July 2005 on condition that, an
agreement between the Province and the City was entered into regulating the obligations of
the parties, project milestones and the implementation programme for the project. This
memorandum of understanding was concluded in November 2005, recording the agreement
230
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between the City and the Province and stating that the provisions of The National Housing
Code would govern the agreement. For this project the City decided to install communal
toilets on a ratio of I :5; this meant that one toilet would be provided for every five families.
These communal toilets consisted of a concrete slab on which the toilet was built with the
cistern and water pipes and this was enclosed with a pre-cast concrete structure. The court
noted that it was not referred to any meaningful community engagement before this decision
was made.This challenge was brought by residents of Makhaza, Khayalitsha against the City
of Cape Town. The City argued, on the one, that they concluded an agreement with the
residents after engaging with them to provide for the toilets and that they would provide for
the enclosures.

The high court held that in terms of the 2004 version of the UISP (the prevailing framework
at the time when the alleged agreement was concluded), the main objective was to facilitate
the structured upgrading of informal settlements. The programme promoted the development
of healthy secure living environments by facilitating the provision of a whole range of
services, and the programme was not only to restore dignity to the urban poor but also to
build human capital. 231 Erasmus held that for the agreements, to be enforceable, it must at
least satisfy four minimum requirements; (i) it must be concluded with duly authorised
representatives of the community; (ii) it must be concluded at meetings held with adequate
notice for those representatives to get a proper mandate from their constituencies, (iii) it must
be properly minuted and publicised. (iv) it must be preceded by some process of information
sharing and where necessary technical support so that the community is properly assisted in
concluding such an agreement. None of these requirements were met in this matter and even
if an agreement satisfied all four requirements, an agreement cannot be a vehicle through
which a majority within a community approve arrangements in terms of which the
fundamental rights of a vulnerable minority within that community will be violated. The
Court held that community participation must preferably further be undertaken within the
context of a structured agreement between the municipality and the community. Because it
clarifies certain issues which "should be addressed in a contract that will bind the parties to
232
the agreement regarding the development of the informal settlement.

The court in its reasonmg held that it is uncontentious that the State's housing policy,
231
232
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particularly as articulated in the Housing Code contemplates consultation with the affected
community and, necessarily, arrangements and agreements for the implementation. The City
is bound by the prescripts of the Code and the Constitution and accordingly must ensure that
community participation and negotiated agreements that are entered into, are consistent with
the prescripts of the Code. The court held that the City's reference to the 'happy letters'
signed by the residents was therefore not good enough.

Lastly, the learned judge held that a collective agreement of this nature, alleged by the City,
cannot amount to a waiver of individual fundamental rights to dignity and privacy. The
alleged agreement made no provision for those who were unemployed and poor and could not
fund the enclosure of their own toilets. The court held that:
One of the requirements of reasonableness under section 26(2) of the Constitution is
that a housing programme must be framed in a manner that takes account of the needs
of the most vulnerable and desperate. The City ought to have come to the assistance
of those who, due to poverty and their particular disadvantaged socio-economic status
could not afford to enclose their toilets. Also no regard was had to persons with
disabilities or to issues of safety for those most vulnerable to violence in terms of the
structure. 233

The court subsequently found the agreement between the Makhaza community and the City
invalid and unenforceable. This case is important as it highlights two important points.
Firstly, although the court did not explicitly mention that the implementation of the project
was unreasonable, it can be implied specifically through the above findings that the
'agreement' as a result of the 'engagement' between the City and the residents was not
adequate. Section 26 of the Constitution's reasonableness test requires that a project or plan
must be reasonable in conception, implementation and evaluation.
Secondly, a collective agreement cannot amount to a waiver of individual fundamental rights
to dignity and privacy. In considering this and similar cases courts need on the one hand to
be aware of the enormity of the task that Governments perform in seeking to improve the
quality of life of all citizens, and be astute not to impair the government's ability to perform
this task. On the other hand courts must not permit government to treat citizens in a manner
234
that is not consistent with human dignity of pursuing laudable programs.
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6. 7

Preliminary conclusion in terms of the Housing legislative framework

What would seem as a rather progressive legislative framework in the housing context, may
very well not be. Since 1997 to date, the legislative measures have not been adequate to
address the issue on public participation in housing development. The Upgrading of Informal
Settlement Programme and the PIE Act has come closest to what is expected of the right to
public participation in housing development, not because the various statutory provisions are
detailed in description on the constitutional right and duty to public participation but only
because the Courts has given flesh to these statutes through various cases, as discussed in
Chapter 3. The UISP, is a forward-looking document, however, it contains voids, for
example, it is silent on the content of the engagement, it uses phrases such 'demonstration of
interactive community participation' without explaining what this means, it sets no
objectives, as required by the courts, for

the various

engagement processes from the

planning, through to the implementation and evaluation. The use of words such as 'may
require' is also an indication that the government, although recognizing that community
participation is important, does not fully understand that this is a constitutionally protected
right that must be fulfilled. It must take special steps to ensure involvement of vulnerable
groups as this is constitutive to their human dignity. Also, the use of ward committees has
proven to be an unsuccessful mechanism or vehicle for engagement. Both ward committees
and mayoral izimbizos are poor representations of the empowered and participatory
institutions of this sort. Neither ward committees nor mayoral izimbizos have any decisionmaking powers and none over resources.
As Nyalunga observes:
Ward committees are largely perceived by the communities as ineffective in
advancing citizen participation. Their inefficiency is largely caused by among other
things, lack of capacity and incentives to work whole heartedly towards the
betterment of their constituencies. 235

Janine Hicks argues that whilst ward committees are a key component of community-based
involvement, many municipalities still do not have formal or functional ward committees in
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place. She goes further and reiterates that in municipalities where ward committees are
operational, they are marked by uncertainty and in some instances chaos. This largely stems
from the fact that they have no clear understanding of the function they are supposed to
perform. 236 Therefore as long as public participation in local governance remains limited to
ward committees and izimbizos in their current form, it will be largely meaningless. With
little incentive for citizens to participate in them, these structures will remain another space
for dominant political entities to exert their will. Another mode or vehicle for engagement
must be considered.
Also the UISP is silent on who will be the representatives of the community, is it individuals
or is it social movements or organisations to the likes of AbahlalibaseMjondolo. These are
but examples of the voids that exist. It is however voids that will ultimately determine the
success of the engagement or not. My argument remains simple, if our housing development
legislative framework was adequate or comprehensive in addressing the form, extent and
quality of engagement, why did the cases of Joe Slovo and Olivia Road reach the court in the
first place and why has (as will be seen from the local government and provincial legislative
framework) no province or municipality adopted a comprehensive engagement framework
for basic services. This may be because the foundation for public participation in the
Constitution may not be fully understood and therefore they are incapable of translating this
right into a framework for best practice in public participation. The Act , Codes, Policy and
Programmes does nothing more than to give recognition to the right to public participation,
understanding its importance but not understanding why and how this lack of participation
can tum the democratic governance on its head

6.8

Local government legislation

In March 1998, the South African government released its White Paper on Local

Government. Within the framework of the Constitution, this Paper established the basis for a
new developmental local government system and a formal policy direction. At the centre of
the new policy framework for local government is the notion of developmental local

government. It is defined as local government, which 'works with local communities to find
236
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sustainable ways to meet their social, economic and material needs and improve the quality
of their lives' .237

The White Paper places significant emphasis on participatory local

governance, particularly the need to include all actors in planning and decision-making:

The White Paper on Local Government recognizes Participatory Governance and
Inclusiveness as one of the central objectives of municipal institutions. There is special
mention of the participatory needs of the socially disadvantaged groups.

Municipalities need to be aware of the divisions within local communities, and seek to
promote the participation of marginalised and excluded groups in community
processes. For example, there are many obstacles to the equal and effective
participation of women, such as social values and norms, as well as practical issues
such as the lack of transport, household responsibilities, personal safety, etc.
Municipalities must adopt inclusive approaches to fostering community participation,
including strategies aimed at removing obstacles to, and actively encouraging, the
participation of marginalised groups in the local community. 238

A second White Paper, Batho Pele (People First) was issued by the Minister for Public
Service and Administration and provides an approach for building a culture and practice of
customer service for local government. The White Paper is based on 8 principles to foster a
sense of customer service in local government:

•

Consultation: Citizens should be consulted about the level and quality of public
service they receive, and, where possible, should be given a choice about the services
which are provided.

•

Service standards: Citizens should know what standard of service to expect.

•

Access: All citizens should have equal access to the services to which they are
entitled.

•

Courtesy: Citizens should be treated with courtesy and consideration

•

Information: Citizens should be given full and accurate information about the public
services they are entitled to receive.

237
238
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•

Openness and transparency: Citizens should know how departments are run, how
resources are spent, and who is in charge of particular services.

•

Redress: If the promised standard of service is not delivered, citizens should be
offered an apology, a full explanation and a speedy and effective remedy; and when
complaints are made citizens should receive a sympathetic, positive response.

•

Value for money: public services should be provided economically and efficiently in
order to give citizens the best possible value-for-money

The Municipal Structures Act and Municipal Systems Act were then enacted and it
established the broad principles for a system of participatory democracy. The Municipal
Systems Act lists the rights and duties of the municipal council and the local communities
respectively. 239

6.8.1

South Africa: Municipal Structures Act (1998) amended in 1999 and 2000

The new government after 1994 has recognized public participation as an important factor at
national, provincial and local levels. It became even more endorsed at a local level where
municipalities were charged with a responsibility of providing services to disadvantaged
communities. The participation process became structured and institutionalised through the
enactment of the Municipal Structures Act, which endorsed the creation of municipal
councils for which citizens may elect their own representatives (Mayors and Councillors).
The Act is clear in terms of the need to legally streamline public participation by providing
for the right to contribute to the decision-making process of the municipality; to be informed
of decisions of the municipal council; and to disclosure of the state of affairs of the
municipality.

6.8.2

South Africa: Municipal Systems Act (2000)

The Municipal Systems Act 2000 seeks to establish the basic principles and mechanisms to
give effect to the notion of 'developmental local government'. It aims to assign powers of
general competence to local government and manage the process of decentralising functions

239
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to local government to ensure proper co-ordination of the decentralisation process and
realisation of the principles of co-operative governance.

Participatory governance is enshrined in the Act from the definition of first principles.
Municipalities are taken to include both local government and citizens:

A municipality consists of:
i)

The governing structures and administration of the municipality: and

ii)

The residents and communities in the municipality.' (Section 2(c))

From this definition, the Act goes on to spell out the rights and responsibilities of citizens and
communities within a municipality which is to demand that the proceedings of the municipal
council and its committees and functionaries are open to the public; conducted impartially
and without prejudice; and untainted by personal self-interest. In terms of Section 5 of the
Act, citizens and communities may submit written recommendations, representations and
complaints to the municipal council, its committees and functionaries; to participate in the
decision-making processes of the municipality through mechanisms and in accordance with
processes and procedures provided for in this Act; to be informed of decisions of the
municipal council, its committees and functionaries affecting their rights, including their
property; to regular disclosure of the state of affairs of the municipality, including its
finances; to prompt responses from the municipal council, its committees and functionaries to
written complaints; and to the use and enjoyment of public facilities and municipal services
which the municipality provides to residents. (Section 5 (i))
Chapter Three of the Municipal Systems Act explicitly deals with development of culture of
public participation. The Act makes it obligatory for the municipal councils to establish
appropriate mechanisms that enable civic engagement in the form of consultation, petitions,
public hearings and surveys.

Section 17 of the Municipal Systems Act requires municipalities to put in place systems for
communities to participate in the decision making process. These include, a process of
receiving, processing and considering petitions, procedures for notifying the public of issues
being considered by the council and a process that allows for public comment, procedures for
80
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public meetings and hearings by councillors and officials and regular sharing of information
on the state of affairs of the municipality through consultation with community organisations
and traditional leaders. Section 8 states that municipal councils must take into account the
special needs of disadvantaged groups.

6.9

National Policy Framework

The rationale behind drafting the National Policy Framework was because the National
Department of Provincial and Local Government (hereinafter referred to as the DPLG), under
the leadership of the Public Participation and Empowerment Chief Directorate, identified the
absence of a structured participation process as a serious impediment. This document
provides a policy framework for public participation in South Africa. Its purpose is to build
on the commitment of the democratic government to deepen democracy, which is embedded
in the Constitution, and above all in the concept of local government, as comprising the
community as part of the municipality. This Policy has not yet been adopted and is currently
a non-workable, non-implementable document sitting in a government cupboard awaiting
National legislation to be enacted to give guidance. In fact, how a policy could have been
drafted without guidance oflegislation on public participation is far-fetched.

In Chapter One of the Policy Framework it stipulates government's commitment to a form of
participation which is genuinely empowering, and not token consultation or manipulation.
This involves a range of activities including creating democratic representative structures
(ward committees), assisting those structures to plan at a local level (community-based
planning), to implement and monitor those plans using a range of working groups and
community based organisations (CBOs), supporting community-based services, and to
support these local structures through a cadre of Community Development Workers (CDWs).
It is hoped that the Framework Document will further assist municipalities with the practical

implementation of a well planned, resourced and structured participation programme, so that
communities can actively contribute to the decision-making process within the council.

The Policy reiterates government's commitment to community participation:
Government does not only view community participation as an end in itself. Rather
the purpose of participation is the very essence of a people-centred approach to
development. In this context communities should not be viewed as passive
participants but as active agents of change and development. Participation processes
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should develop people to become more resourceful themselves in as much as it should
be aimed at ensuring that service and infrastructure delivery is enhanced through
community participation
Currently there is no National Public Participation legislation in place. We will discuss this in
the last chapter.

6.10

Conclusion

Nyalunga observes that "although these legislative guidelines sought to ensure transparency
and accountability in the management of local government affairs, they have been proven
inadequate in practice due to party politization of development and participatory structures,
Jack of commitment by municipalities to prioritise public consultation; general Jack of
capacity and understanding by the municipality and failure to recognize and work closely
with community based organizations." 240 Section 16 (1) of the Municipal Systems Act states
that a municipality must adopt a culture of municipal governance that complements formal
representative government with a system of participatory governance. However, section 16(2)
goes further and states that participatory governance should not permit interference with a
municipal council's right to govern. According to Jaap de Visser a municipal council, which
is the product of representative democracy, has the sole legal mandate and the political
legitimacy to govern and that participatory democracy is there to 'complement' the legitimate
and legally responsible government. This section, de Visser contends, is important, as it
signals the potentially negative effect that citizen participation can have on local autonomy
by undermining the primacy of elected representatives. I vehemently disagree with this
contention. Participatory democracy does not exist only to complement representative
democracy but to legitimize democracy in the eyes of the people and to legitimize the
democratic processes. The Structures and Systems Act has attempted to delineate the right to
public participation in local government, however, if these Acts were sufficient why was
there a need for Local government to develop a National Policy Framework, which is yet to
be adopted? If public participation was as simple as many believe it is, why has government
not drafted a comprehensive Public Participation Act to give credence to the National Policy
framework? The importance of a comprehensive Public Participation Act cannot be gainsaid.
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The success of the implementation of public participation m both provinces and local
government is dependent on this.
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CHAPTER 7: EVALUATION AND CONCLUSION

This study highlighted that democratic participation is key to the effective enforcement of
socio-economic rights. From the values, to the rights as well as constitutional processes the
right to participate is echoed. Of importance, however, is that everyone has to take ownership
of their rights and participate actively in their realisation. 241 In March 2010, a roundtable on
242

'Engagement' was held .

It was co-hosted by the Socio-Economic Rights Project of the

Community Law Centre at the University of the Western Cape and was attended by
representatives of civil society organizations, public interest lawyers, community leaders and
government officials. The central theme of the roundtable was the uncertainty surrounding
engagement and practical challenges that meaningful engagement hold. 243 Brian Ray suggests
three possible solutions to these problems. 244 Firstly to institutionalise engagement, the
second enhancing the role that civil society plays in applying pressure on government to
institutionalise engagement and to bring a broader understanding on certain issues on a
national level and thirdly, court involvement as in Joe Slovo and Olivia Road, until the
government developed an adequate engagement infrastructure.

To institutionalise engagement means that government will be required to immediately
develop comprehensive engagement policies and procedures and to institutionalise those
policies and procedures throughout the administrative state. In Olivia Road the court imposed
a key programmatic requirement that government avoids ad hoc engagement whenever
possible and that doing so requires a cadre of employees trained in engagement.

245

This is

understood to mean that government at all levels must begin to develop a bureaucratic
structure focused on engagement. Brain Ray argues that institutionalisation of engagement
will enhance the capacity and willingness of government to approach engagement from a
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holistic rather than narrow perspective.246

Brian Ray argues that:

By creating a bureaucratic structure tasked specifically with developing engagement
programmes and policies for implementing the engagement requirement create the
sustained and long-term focus on the process necessary to make engagement a
meaningful process. Over time, officials focused on engagement can begin to develop
best practices for engagement that can be applied across programmes of socioeconomic rights realization. 247
The work of Charles Epp in development, of what he calls the 'legalised accountability'
administrative model offers important insights into both the mechanisms for developing this
institutionalisation and the potential to make engagement into a meaningful process for
protecting social and economic rights. 248 Epp argues that in the modern state, rights are empty
promises m many contexts unless they are given life in administrative policies and
.

249

practices .

Government' s policy on ' how to engage ' with the public on socio-economic right issues is
quite limited and usually manifests in the insistence of using ward committees and holding of
imbizos. However, both ward committees and mayoral izimbizos are poor representations of
the empowered and participatory institutions of this sort. Neither ward committees nor
mayoral izimbizos have any decision-making powers and none over resource. Janine Hicks
argues that whilst ward committees are a key component of community-based involvement,
many municipalities still do not have formal or functional ward committees in place. She
reiterates that in municipalities where ward committees are operational, they are marked by
uncertainty and in some instances chaos. This largely stems from the fact that they have no
clear understanding of the function they are supposed to perform. 250 Although ward
committees are meant to identify key issues affecting their ward and deliberate upon them ,
the failure to integrate ward committees explicitly into the decision-making or delivery
246
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processes of the local municipality means that there is little impact beyond merely
deliberating. Arguably, since 1994 an attempt has been made to institutionalise public
participation through various 'invited spaces'. Unfortunately, these invited spaces are not
really working. Rather than being forums for genuine community engagement with local
leaders, they tend to be at best exercises in public relations, and at worst, sites for capture by
political elites. I concur with Steyn when he says that

Participation in state-owned spaces has been largely tokenistic caused by bureaucratic
control of the participatory process, downstream technical choices and socially and
culturally biased institutional designs. 251
Epp analyses evidence of the development of the legalised accountability model in three
areas: police use of force, sexual harassment in the workplace and playground safety in the
United States and the United Kingdom. 252 He emphasises that this model made rights real
through 'administrative systems that are legally framed and comprehensive, encompassing a
range of mechanisms for changing individual behavior and organizational culture' to advance
new norms'. 253

Epp calls for three essential elements in his model: Rules, Training and Oversight. In the
context of developing engagement, if we take the key elements of Epps model and apply it in
our model for developing engagement, it will resemble this:

Rules: Research-based Rules for conducting engagement could be developed over time and
through a centralised and consistent framework. Professionals trained in alternative dispute
resolution technique and theory would also be the more appropriate place to look for
analogous guidance in developing specific rules for when and how to engage. Also, lawyers,
academic scholars and government officials who has the necessary expertise on 'what'
government should engage about should develop a framework on the content of the
engagement during the various phases of the social welfare project.
Training: Once government develops engagement policies and procedures, it must
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disseminate those policies and train officials to implement them. Capacity of the officials
who will implement the policies and practices will be of crucial importance and this is one of
the main reasons for failed engagement.

Oversight: The real focus of oversight should be the development of best practices for
engagement. Each engagement should bring its own specific challenges and require
adaptation of the basic model but some aspects of engagement can be generalized and applied
systematically across engagements.

Brian Ray is of the view that an institutionalised approach to engagement could be structured
similarly to Susan Sturm's and Howard Gadlin's analysis of the Center for Cooperative
Resolution of the Ombudsman (CCR) at the US National Institute of Health as it offers
potentially useful set of principles for developing best practices for engagement. 254 Strum and
Gadlin identified four elements of a conflict-resolution process capable of generating
systematic change: (i) Boundary-spanning institutional intermediary, (ii) root cause
methodology, (iii) institutional legitimacy within communities of practice, and (iv)
participatory accountability. 255

In applying these four elements of CCR in the conflict-resolution process to engagement it
would resemble the following.

With regard to the first element, Ray urges for the creation of a umque 'Engagement
Department' within government:

Instead of focusing on the internal operations of a particular government entity, such an
engagement department would be tasked with developing policy and procedures for
engagement across substantive policy areas, with housing as the obvious initial target
given the court's development of engagement within the eviction process. An
engagement department could more easily identify patterns among individual
engagements and refine the engagement process to respond more effectively in
particular situations. 256
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With regard to the second element dealing with root-cause methodology, Ray suggests that
root-cause in engagement could take at least two forms, identifying systematic issues in the
policy-development process used by government at different levels that give rise to
community protests, and ii) abstracting broader lessons from each individual engagement and
using them to improve the centralised engagement policies and procedures. 257

On the third element, Ray suggests that by divorcing engagement from substantive policy
development would also put those involved in the engagement in a position to interact more
freely with affected communities and civil organizations active in socio-economic rights
issues. His reasoning is that the more neutral the players, the greater credibility, engagement
officials would have with the external constituencies and the greater their capacity to develop
the institutional legitimacy within those communities. 258

Lastly, with regard to participatory accountability, it would mean that the results of each
engagement as well as the details of the engagement process must be subject to public
comment and reaction and there must be a mechanism for incorporating those critiques into
revised engaged policies.

As the participants at the round-table noted, transparency in and monitoring of individual
engagement is crucial. 259 The public-reporting requirement that was established in Olivia

Road and Joe Slovo can here, play a key role, requiring government to document the
processes of each engagement and make those reports available for public comment by
citizens and organisations that were not directly involved. The role of civil society cannot be
underscored. Civil society has a critical role to play not merely in assisting individual
engagements but more importantly, in applying consistent pressure on government to
institutionalise its approach to engagement. 260 To put pressure on government to
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institutionalise its approach to engagement will require three elements 261 : i) concerted
political effort to raise the profile of engagement (holding of indaba' s on various socioeconomic rights implementation programmes) ii) collaboration with policy-experts and
academics as well as other experts in the field of urban planning and dispute resolution
design, law, politics and iii) litigation: conversation about engagement after the successful
effort in Olivia Road. Cases such as Abahlali baseMjondolo represents successful
deployment of the concept to overturn state policy inconsistent with the values of
engagement and Joe Slovo- while arguably a failure to enforce meaningful engagement as a
tool for mitigating the effects of a negative court ruling, it also offers an important new model
for court directed engagement.

Lastly, for engagement to act as a legitimate mechanism will require the courts to continue to
develop the engagement remedy, and, in particular, to exercise control and to intervene where
government fails meaningfully to engage. Kate Tissington262 points out that the government
is reluctant to engage on issues other than those that court ordered them to address because
when other issues arises at a later stage, it becomes difficult for them to address these issues.
This is an indication that government currently rely on the court to direct them in terms of
what they are required to do in the engagement process because they lack the knowledge on
what precisely is required in the engagement process and which actions will constitute a
breach of the constitutionally protected right.Ray argues that the involvement of courts are
also crucial. The court, as alluded to in the other chapters has had some experience in using
the engagement remedy and until such time that government develops an adequate
engagement infrastructure, strong court involvement is necessitated. The Joe Slovo and

Olivia Road experiences gave evidence, that strong court intervention is still necessary to
provoke meaningful engagement. As an example, in Joe Slovo there were strong doubt on the
quality of pre-eviction meaningful engagement and it was only after the court ordered
engagement over the details of the eviction, including devising a detailed agenda of issues for
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ii)

The precise nature of public participation in public affairs or more specifically in
socio-economic development projects has its roots deep in the history of a country
that has for decades denied the majority of people the right to vote and to
participate in public affairs . Public Participation is therefore a central element in
our constitutional democracy. It has been described by the Constitutional Court as
a two-way process in which the City and those about to become homeless would
talk to each other meaningfully in order to achieve certain objectives. It is a
constitutionally protected right for citizens and a constitutional obligation for the
state. It is further a right better applied during a political process, where
engagement takes place between the state and the citizens before litigation but it
can also be enforced through the formal court structures. Public participation or
lack thereof will determine the reasonableness of state action in the realization of
socio-economic rights and it will be a factor the court will take into account. The
scope of public participation is broad. In the context of social welfare projects
public participation is required in the planning, implementation an evaluation of
the project or as Justice Sachs state: it is an 'on-going process'.

iii)

Currently, the exact form, extent and quality of the engagement on socioeconomic rights are not clear but there are guidelines for best practice as depicted
from the cases as discussed above. The principles emerging from these cases can
be used to design a legislative and policy framework on public participation, i.e
the National Public Participation Act and National Public Participation Policy.
This can then be managed by one specific Engagement Department. The
engagement department will be more focused and concerted in its efforts to create
uniformity of public participation across the country, specifically dealing with
engagements in socio-economic rights.

iv)

In the meantime, engagement will have to take place on an ad hoc basis especially
in the early practice of this newly designed public participation framework and
must evolve and be defined as the experiences grow. At this stage experts in the
field of ADR, legal and political academics, lawyers and government officials are
required to engage with each other, share experiences and give ideas as to the
exact "how, on what and when" public participation should take place.
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v)

The courts for now also play a crucial part in the development of public
participation. At this point where a coherent public participation framework for
the delivery of basic services are not drafted and the public participation strategies
employed in the South African legislative sector at present are ineffective and
extract poor quality inputs that do not enhance the decision-making and policy
processes, courts will continue to play a very decisive role in this process. When a
comprehensive legislative framework has been adopted it would be even easier for
the courts to apply the reasonable test and measure government's actions against
what they 'should do'.

vi)

The engagement required at each phase of the project must have certain objectives
it must be structured, coherent and must it be recorded. Therefore, the mechanism
of public participation must be defined as well as the method of engagement. It
must be a mechanism outside of ward committees and izimbizos as it was shown
that these mechanisms are unsuccessful in facilitating public participation. If
another mechanism cannot be designed then it will be required to embark on
capacity-building of those in ward committees involved in the engagement
process. The method of engagement will also depend on the circumstances
surrounding the project. But, the court will judge the reasonableness of the state
action in each situation on the method used for public participation in the
circumstances of the case presented. Government must take into account the needs
of the vulnerable and the marginalized. They must also always be sensitive to
every citizen's right to human dignity.
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