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CHAPTER ONE

INTRODUCTION

1.1 Background

Countries world over are employing different strategies to grow their economies and
improve the living standards of their people. Among the initiatives being employed is
regional economic integration. Regional economic integration is seen as a pathway to
ensure easier access to bigger markets and increased levels of trade resulting in
higher economic growth."! Africa is not an exception to the foregoing. Indeed, Africa
has since the early years of independence in the 1960s been pursuing the regional
integration agenda. Independent Africa perceived increased trade through regionalism
as the universal remedy for the twin problems of slow rates of economic growth and

alleviation of poverty on the continent.?

The then Organisation of African Unity (OAU) supported by the United Nations
Economic Commission for Africa (UNECA) articulated its vision of an economically
integrated Africa in the Lagos Plan of Action of 1980.2 In the Lagos Plan of Action, the
OAU set itself the objective of establishing the African Economic Community (AEC).#
The Lagos Plan of Action was followed by the signing of the Treaty Establishing the
African Economic Community (the ‘Abuja Treaty’) in 1991. The Abuja Treaty outlined

a six stage roadmap to the establishment of the AEC.% According to the roadmap, the

" Jordaan CA ‘Regional Integration in Africa versus higher levels of intra-Africa trade, Development
Southern Africa’ available at

https://www.researchgate.net/publication/262577370 Regional integration in_Africa versus higher |
evels of intra-Africa_trade (accessed on 22 May 2022).

2 Draper P, Halleson D & Alves P ‘From Spaghetti to Cannelloni? SACU Regional Integration and the
Overlap issue in Southern Africa’ available at
https://media.africaportal.org/documents/SAIIA_ TRADE POLICY REPORT 15 -

FROM SPAGHETTI TO CANNELLONI.pdf (accessed 22 May 2022).

3 Lagos Plan of Action for the Economic Development of Africa available at
https://www.nepad.org/publication/lagos-plan-of-action (accessed 22 May 2022).

4 Annex 1 to the Lagos Plan of Action for the Economic development of Africa available at
https://www.nepad.org/publication/lagos-plan-of-action (accessed 15 May 2022).

5 The six stage roadmap for the establishment of the African Economic Community is explained in
more detail in chapter two of this mini thesis.


https://www.researchgate.net/publication/262577370_Regional_integration_in_Africa_versus_higher_levels_of_intra-Africa_trade
https://www.researchgate.net/publication/262577370_Regional_integration_in_Africa_versus_higher_levels_of_intra-Africa_trade
https://media.africaportal.org/documents/SAIIA_TRADE_POLICY_REPORT_15_-_FROM_SPAGHETTI_TO_CANNELLONI.pdf
https://media.africaportal.org/documents/SAIIA_TRADE_POLICY_REPORT_15_-_FROM_SPAGHETTI_TO_CANNELLONI.pdf
https://www.nepad.org/publication/lagos-plan-of-action
https://www.nepad.org/publication/lagos-plan-of-action

AEC was to be established through a process of coordination and harmonisation of
the activities and programmes of the Regional Economic Communities (RECs).® To
this effect, the OAU’ set out among other things to strengthen existing RECs and to
establish new ones, where they did not exist.?® The RECs were eventually to be
absorbed into the African Common Market, the penultimate stage to the establishment
of the AEC.®

Similarly with the AEC, the African Continental Free Trade Area (AfCFTA) was to be
established through a process of co-ordination and harmonisation of REC FTAs.' This
was to happen at stage four of the Abuja Treaty roadmap.!" However, due to the
uneven progress of the RECs at deepening regional economic integration, the African
Union (AU) in 2012 took a decision to fast track the establishment of the AfCFTA by
an indicative date of 2017.' On 21 March 2018, the African leaders held an
Extraordinary Summit in Kigali Rwanda, during which the AfCFTA Agreement was
presented for signature along with the Kigali Declaration and the Protocol to the Treaty
Establishing the AEC relating to the Free Movement of Persons, Right of Residence
and Right of Establishment. In total, 44 out of the 55 AU member states signed the
consolidated text of the AfCFTA Agreement.'3

6 Article 4(1)(d) of the Abuja Treaty.

7 The OAU was established in 1963 to among other things rid the continent of the remaining remnants
of colonialism and apartheid. In 2002, the OAU was replaced with the African Union (AU) which
sought to refocus attention from the fight for decolonisation and ridding the continent of apartheid to
increased cooperation and integration of African states (See About the African Union available at
https://au.int/en/overview (accessed 22 May 2022). The OAU is thus the predecessor organisation to
the AU. The AU was established in 2000 and officially launched in 2002 (See Undombana JN ‘A Step
Closer: Economic Integration and the African Continental Free Trade Area (2020) 31 DUKE Journal of
Comparative International Law 5.).

8 Article 6 of the Abuja Treaty.
9 Article 6 of the Abuja Treaty.
10 Article 6 of the Abuja Treaty.
" Article 6 of the Abuja Treaty.

2 African Union ‘Decisions, Resolutions and Declarations of the 18 Ordinary Session of the African
Union available at https://au.int/en/decisions-21 (accessed 22 May 2022).

3 The number of signatories to the AfCFTA Agreement as at April 2022 reached 54 with Eritrea being
the only country remaining to sign the Agreement. The number of ratifications on the other hand
reached 41. (See African Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents


https://au.int/en/overview
https://au.int/en/decisions-21

The Agreement which entered into force on 30 May 2019 following the deposit of the
22 instrument of ratification, seeks among other things to create a single market for
goods and services, with free movement of business persons and investments, and
thus pave way for accelerating the establishment of the continental union.™ The
AfCFTA is part of Africa’s broader vision of establishing the (AEC).

The AfCFTA is a flagship project of the African Union’s (AU) Agenda 2063, a blueprint
for attaining inclusive and sustainable development across the continent over the next
50 years.' It aims to boost intra-African trade by providing a comprehensive and
mutually beneficial trade agreement among the member states, covering trade in
goods and services, investment, intellectual property rights and competition policy.'®
The AfCFTA is expected to bring together all 55 member states of the AU covering a
market of more than 1.3 billion people, including a growing middle class, and a
combined gross domestic product of more than US$3.4 trillion."” In terms of numbers
of participating countries, the AfCFTA is the world’s largest free trade area since the
formation of the World Trade Organisation.'® Estimates from the UNECA suggest that
the AfCFTA has the potential both to boost intra-Africa trade by 52.3 percent by
eliminating import duties and to double this trade if non-tariff barriers are also

reduced.®

available at https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-
cfta.htmi#moredownloads (accessed 22 May 2022)).

4 Article 3 of the AfCFTA Agreement.

5 The African Union ‘The African Continental Free Trade Area’ available at https://au.int/en/african-
continental-free-trade-area (accessed 30 April 2022).

6 African Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents available at
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-
cfta.html#moredownloads (accessed 30 April 2022).

7 The World Bank ‘The African Continental Free Trade Area’ available at
https://www.worldbank.org/en/topic/trade/publication/the-african-continental-free-trade-area
(accessed 29 April 2022).

8 African Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents available at
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-
cfta.htmi#moredownloads (accessed 29 April 2022).

9 African Union (AU) ‘African Continental Free Trade Area: Questions and Answers’ available at
https://repository.uneca.org/handle/10855/43253 (accessed 30 April 2022).



https://www.tralac.org/resources/by-region/14352-african-union-agenda-2063.html
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https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html#moredownloads
https://au.int/en/african-continental-free-trade-area
https://au.int/en/african-continental-free-trade-area
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html#moredownloads
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html#moredownloads
https://www.worldbank.org/en/topic/trade/publication/the-african-continental-free-trade-area
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html#moredownloads
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1.2 Problem Statement

RECs in Africa predominantly follow a linear path to economic integration.?° The
process involves establishment of a free trade area (FTA), a customs union (CU), a
common market, a monetary union and eventually an economic community. Some
RECs have a few variations to the linear path,2'" however, by and large, the process is
as described above. Likewise, the AU follows a similar approach to establishing the
AEC.?2 The AU did not plan to establish the AfCFTA on the basis of an agreement.?3
Rather, the AfCFTA was to come about through a process of co-ordination and
harmonisation of REC programmes. The RECs were thus considered as building blocs
for the establishment of the AEC.%*

The existence of FTAs at continental and REC level suggests that there will be multiple
FTAs in operation on the continent until the progress of the AfCFTA subsumes the
REC FTAs.?> The forgoing also means that the AU and the RECs going forward will
be undertaking economic integration programmes in parallel using the linear model of
economic regional integration. There is urgent need to reconcile the two processes?®
in order to avoid needless duplication of efforts in the pursuit of regional economic
integration in Africa. This mini thesis seeks to investigate the implications of the

AfCFTA on the continued existence of the existing RECs with particular focus on the

20 QOlayiwola W ‘Governing the Interface between the African Continental Free Trade Area and
Regional Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available
at https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-
and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 28 June
2021).

21 The EAC for example seeks to establish a political federation as its ultimate objective.
22 Article 6 of the Abuja Treaty.

23 Kuhlmann K & Agutu LA ‘The African Continental Free Trade Area: Toward a New Legal Model for
Trade and Development (2020) 51 Georgetown Journal of International Law 755.

24 Bello, AS ‘The Prospects and Challenges of African Continental Free Trade Area Agreement’
(2018) 26 Sri Lanka Journal of International Law 122.

25 Article 19 of the AfCFTA Agreement requires member states belonging to RECs that have achieved
higher levels of regional integration to maintain such higher levels until trade liberalisation levels of the
AfCFTA rises above them.

26 Both the AU and the RECs are pursing economic integration using the linear model of economic
integration. This is likely to lead to duplication of efforts as the same economic integrations activities
and programmes being undertaken at REC level, will also be undertaken at continental level.


https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html
https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html

Common Market for Eastern and Southern Africa (COMESA), the East African
Community (EAC) and the Southern African Development Community (SADC).

COMESA is the largest REC in Africa with 21 member states and covering a land
mass of 118 million square kilometres.?” It is founded upon a Treaty that is
comprehensive covering various areas of co-operation among its member states,
besides regional economic integration. Additionally, COMESA is among the few RECs
in Africa that articulates a clear vision of how it seeks to relate with the AEC, once the

latter is established.?8

The EAC on the other hand is one of the RECs in Africa that has made tremendous
progress on the economic integration front having already established a customs
union and a common market and working towards establishing a monetary union and
a political federation.?® For SADC, the REC is home to the biggest economy in Africa,
South Africa, and also envelopes a mini-REC within itself, the Southern African

Customs Union comprising Botswana, Lesotho, Namibia, South Africa and Eswatini.

Interestingly the three RECs under consideration are also making steady progress
towards establishing a Tripartite Free Trade Area (TFTA). As of April 2022, 10 member
states had ratified the TFTA Agreement with four more ratifications needed to attain
the ratification threshold for entry into force.3® One would have expected the TFTA
ratification process to lose momentum following the establishment of the AfCFTA.
However, the contrary seems to be the case, with the three RECs working ever so

hard to realise their objective of establishing a TFTA. Ratifications have increased from

27 COMESA Brochure available at https://www.comesa.int/wp-content/uploads/2019/03/Comesa-
Brochure.pdf (accessed 15 February 2022).

28 COMESA seeks to convert itself into an organic entity of the AEC. The Abuja Treaty on the other
envisages absorption of the RECs into the African Common Market, leading to the establishment of
the AEC.

29 United Nations Economic Commission for Africa (UNECA) ‘Assessing Regional Integration in
Africa: Aria IX’ available at https://repository.uneca.org/handle/10855/42218 (accessed on 15
February 2022).

30 Gakunga M ‘New Deadline set for Ratification of the Tripartite Free Trade Area’ available at
https://www.comesa.int/new-deadline-set-for-ratification-of-tripartite-free-trade-area/ (accessed 15
February 2022).



https://www.comesa.int/wp-content/uploads/2019/03/Comesa-Brochure.pdf
https://www.comesa.int/wp-content/uploads/2019/03/Comesa-Brochure.pdf
https://repository.uneca.org/handle/10855/42218
https://www.comesa.int/new-deadline-set-for-ratification-of-tripartite-free-trade-area/

four at the time of signing of the AfCFTA Agreement on 18 March 2021 to 10 as of
April 2022 3

1.3 Research Questions

This mini thesis will be guided by the following questions:

What are the WTO rules on regional economic integration and to what

extent have they aided regional economic integration in Africa?

e What is the AfCFTA and what are its objectives?

e What is COMESA, EAC and SADC and what are their objectives?

e \What does the establishment of the AfCFTA mean for the future of
COMESA, EAC and SADC?

e What possible recommendations can be made on the interplay between
the AfCFTA and the RECs under consideration?

1.3 Significance of the Study

The RECs have for a long time been considered pivotal to the AUs plans of achieving
Africa’s continental economic integration. However, in addition to efforts to contribute
towards the establishment of the AEC, most if not all RECs have objectives of
achieving higher levels of economic integration for participating member states. As
already alluded to above, a number of RECs seek to establish economic communities
which is the highest form of economic integration. The RECs to this effect have
developed programmes for achieving economic integration within their regions, have
set timeframes for achievement of the set milestones and continue making strides

towards achieving higher levels of economic integration.

31 Gakunga M ‘New Deadline set for Ratification of the Tripartite Free Trade Area’ available at
https://www.comesa.int/new-deadline-set-for-ratification-of-tripartite-free-trade-area/ (accessed 15
February 2022).



https://www.comesa.int/new-deadline-set-for-ratification-of-tripartite-free-trade-area/

The decision by the AU to fast track the establishment of the AfCFTA on the basis of
an Agreement as opposed to through a process of coordination and harmonisation of
existing REC FTAs and CUs as envisaged in the Abuja Treaty, raises fundamental
questions on the future of regional integration programmes for RECs in Africa. It has
been suggested elsewhere that the AfCFTA introduces the concept of ‘parallelism’3?
in the implementation of economic integration programmes in Africa.3® What is
interesting to note is that the RECs despite being considered building blocs for the
establishment of the AEC have objectives that do not completely align with what is
provided in the Abuja Treaty. According to the Abuja Treaty, the RECs were only
required to establish FTAs and CUs which the AU was then going to harmonise to
create the continental FTA and CU. However, looking at the objectives of most of the
RECs, most of them seek to achieve higher forms of economic integration such as
establishment of Common Markets, Monetary Unions and Economic Communities. In
search of rationality and coherence between the regional and sub-regional integration
visions, the AU has developed a number of legal instruments that seek to define the
relationship that should exist between the AEC and RECs.3*

It is important to consider whether the RECs should continue to pursue regional
programmes along the lines of the linear model of regional integration, or whether
there is need re-align REC priorities in terms of resource allocation in order to avoid
duplication of efforts between regional and sub-regional initiatives. One respondent in

a survey conducted by the United Nations Economic Commission for Africa is reported

32 Parallelism refers to a situation where regional integration programmes are pursued in parallel by
the member states involved. In this case, the AU is pursuing regional economic integration at a
continental level while the RECs are also pursuing regional economic integration within their regions.
The situation is even worse for countries that belong to more than one REC, as they now have to add
the AfCFTA to the number of RECs that they belong to. It should be noted however that while FTAs
can exist in parallel, the same cannot be said of CUs as a country cannot belong to more than one
CU. When time comes for the AU to establish a continental CU, the CU so established would have to
immediately consolidate any REC CUs that may be in existence at the time. The concept of
parallelism would, however, apply to a common market, and a monetary union.

33 Erasmus G ‘Making the AfCFTA and the RECs work’ available at Making the AfCFTA and the
RECs work - tralac trade law centre (accessed 15 February 2022).

34 Udombana JN ‘A Step Closer: Economic Integration and the African Continental Free Trade Area’
(2020) 31 DUKE Journal of Comparative International Law 68.


https://www.tralac.org/blog/article/15233-making-the-afcfta-and-the-recs-work.html
https://www.tralac.org/blog/article/15233-making-the-afcfta-and-the-recs-work.html

to have stated that ‘the establishment of the AfCFTA implies the natural death for
RECs.3% Sebahizi observes that since one of the aims of the AfCFTA is to resolve the
challenges of multiple trade regimes and overlapping memberships and expedite the
continental integration processes, a political decision is required for the CFTA
negotiations to be prioritised over all other intra-African trade negotiations including
the TFTA. He notes that such a decision would be justified not only in view of
rationalising the capacity but also financial resources.®® Interestingly, most REC
treaties have objectives that transcend achievement of milestones set out in the linear

model of regional integration.%’

Another issue of note is that the RECs despite being considered as building blocs of
the AfCFTA are in fact not members of the AfCFTA. The AfCFTA is member states
driven with the RECs only being assigned an advisory role on the Committee of Senior
Trade Officials. One would have expected the RECs to play a more prominent role in
the establishment and operationalisation of the AfCFTA in line with the provisions of
the Abuja Treaty which envisaged the establishment of the AfCFTA through a process
of coordination and harmonisation of REC FTAs. However, the fact that the RECs,
except for a few, have not been very successful in meeting the Abuja Treaty timelines
for the establishment of the AEC may have motivated the decision to sideline the RECs

in the implementation of the AfCFTA. It has, however, been observed that RECs have

35 QOlayiwola W ‘Governing the Interface between the African Continental Free Trade Area and
Regional Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available
at https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-
and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 15
February 2022).

36 Sebahizi P ‘Fast Tracking the Continental Free Trade Area: Regional Economic Communities
(RECs as Building Blocs available at https://www.tralac.org/documents/resources/cfta/4369-fast-
tracking-the-cfta-recs-as-building-blocks-prudence-sebahizi-november-2016/file.html accessed on 15
February 2022).

37 The COMESA Treaty for example is very elaborate on provisions that address supply side
constraints to regional trade. It provides among other things for cooperation in the development of
transport and communications, cooperation in industrial development; cooperation in the development
of energy; standardisation and quality assurance; cooperation in the development of science and
technology and cooperation in agriculture and rural development (See Chapters 11, 12, 13, 15, 17 &
18, of the COMESA Treaty). EAC and SADC treaties and protocols equally have elaborate provisions
on various areas of collaboration aimed at improving the livelihoods of their citizens (See Chapters
12,13, 15 & 16 of the EAC Treaty as well as SADC Protocols on various areas of collaboration in
SADC available at https://www.sadc.int/about-sadc/overview/sa-protocols/ (accessed on 15 February
2022).



https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html
https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html
https://www.tralac.org/documents/resources/cfta/4369-fast-tracking-the-cfta-recs-as-building-blocks-prudence-sebahizi-november-2016/file.html
https://www.tralac.org/documents/resources/cfta/4369-fast-tracking-the-cfta-recs-as-building-blocks-prudence-sebahizi-november-2016/file.html
https://www.sadc.int/about-sadc/overview/sa-protocols/

a wealth of experience and comparative advantage in engaging with their member

states that could be leveraged to implement the AfCFTA.38

This study therefore investigates the probable implications of the AfCFTA on the
continued existence of COMESA, EAC and SADC. In addition, the study makes
recommendations on the future relations of the AfCFTA and the RECs on one hand
and the RECs and the AEC on the other.

1.4  Limitations of the Study

The study is restricted to a discussion of the implications of the AfCFTA on COMESA,
EAC and SADC. The study could have included an analysis of the repercussions of
the AfCFTA on all the eight AU recognised RECs, however, due to the study being a
mini thesis, this was not possible. This notwithstanding, some of the findings of the
study and the recommendations should apply to the other RECs, particularly that they

all follow nearly the same approach to economic integration.

Furthermore, the study will be restricted to consideration of the three RECs in their

individual capacities and not under the umbrella of the TFTA.

1.5 Methodology

A theoretical approach to the research will be undertaken in order to arrive at an
answer to the research problem. This research will rely entirely on materials available
from various sources including library research and internet sources. Primary
resources will include the AfCFTA Agreement, the Abuja Treaty, the Treaty
establishing COMESA, the Treaty establishing the EAC, Treaty establishing SADC,
the Protocol on Relations and various regional integration protocols that have been
adopted by the RECs in question. Secondary sources will include books, journal
articles, position papers and other scholarly material.

38 QOlayiwola W ‘Governing the Interface between the African Continental Free Trade Area and
Regional Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available
at https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-
and-recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 15
February 2022).
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1.5 Chapter Outline

This research is divided into five chapters.

Chapter One

Chapter one is the background to the mini thesis. It consists of the background to the
research, statement of the problem and research questions, and significance of the

problem, methodology and chapter outline.
Chapter Two

This chapter examines the WTO rules on regional integration and the extent to which
they have aided regional integration. The chapter also examines AfCFTA, the

background to its establishment, its objectives and proposed institutional structure.
Chapter Three

This chapter will undertake a detailed analysis of three RECs namely COMESA, SADC
and EAC. The analysis will cover the objectives of the RECs, institutional set up, and

the progress made in achieving regional integration.
Chapter Four

Chapter four will discuss the implications negative implications that the AfCFTA will
have on the three RECs referred to above. The chapter will also discuss the future of
the RECs following the establishment of the AfCFTA.

Chapter Five

This chapter concludes the mini thesis by making recommendations on the
relationship that should exist between the AfCFTA and RECs what the roles of the
RECs should be going forward.
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CHAPTER 2
UNDERSTANDING THE AFRICAN CONTINENTAL FREE TRADE AREA

2.1 Introduction

On 218t March, 2018, African leaders re-affirmed their commitment to achieving regional
economic integration at a continental level through the signing of the African Continental
Free Trade Agreement which establishes the African Continental Free Trade Area
(AfCFTA). The AfCFTA at the minimum is a free trade area that aims at boosting intra-
Africa trade through the elimination of tariffs and non-tariff barriers.3® As will be discussed
later however, the AfCFTA goes beyond a free trade area as it encompasses several
elements of a single market such as trade in goods and services, free movement of

people, investment, intellectual property rights and competition policy.4°

Before delving into the AfCFTA in detail, it will be useful first, to contextualise the AfCFTA
in light of the global intergovernmental body that regulates international trade, the World
Trade Organisation (WTO). A majority of African countries are members of the WTO and
are bound by the international trade rules established by the WTO. The WTO has rules
in place, governing the establishment of free trade areas and conclusion of regional trade

agreements.

39 African Trade Policy Centre (ATPC) ‘Brief on Regional Integration and the Continental Free Trade
Area’ (2017) 3 available at https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-
the-continental-free-trade-area.html (accessed 20 March 2022).

40 United Nations Economic Commission for Africa (UNECA) ‘Bringing the Continental Free Trade Area
About: Assessing Regional Integration in Africa VIII’ (2017) 15 available at
https://www.uneca.org/sites/default/files/PublicationFiles/aria8 eng_fin.pdf (accessed 20 March 2022).

11


https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-area.html
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-area.html
https://www.uneca.org/sites/default/files/PublicationFiles/aria8_eng_fin.pdf

2.1 World Trade Organisation

The WTO is an intergovernmental body that regulates international trade. The WTO
officially commenced on 1 January 1995 under the Marrakesh Agreement signed by 124
nations on 15 April 1994.4" Prior to the establishment of the WTO, international trade,
particularly trade in goods was governed by the General Agreement on Tariffs and Trade
(GATT) 1947.42 The WTO is the largest international trade organisation in the world with

164 member states.*3

The WTO has as its main objective trade liberalisation.** It also sets and enforces rules
for international trade and resolves trade conflicts between and among members.*® Trade
between WTO members is governed by WTO agreements which the members have
negotiated and signed. The agreements prescribe acceptable conduct for the members
and this helps to keep the world trading system predictable and reliable. Despite being
signed by governments, the goal of the WTO agreements is to help producers of goods
and services, exporters and importers conduct their business while allowing governments
to meet social and environmental objectives.*® The multilateral trading system is anchored
on two foundational principles namely the Most-Favoured-Nation (MFN) principle and the
National Treatment (NT) principle. The two principles, explained in more detail later,

prohibit discrimination among WTO member states.

However, RECs by their very nature entail granting of preferences to participating states,

which would seem to contradict the MFN and NT principles. In the discussion that follows,

41 The WTO available at https://www.wto.org/english/thewto _e/thewto e.htm (accessed 20 March 2022).

42 The WTO available at https://www.wto.org/english/thewto _e/thewto e.htm (accessed 20 March 2022).

43The WTO available at https://www.wto.org/english/thewto _e/thewto e.htm (accessed 20 March 2022).

44 The WTO available at https://www.wto.org/english/thewto _e/thewto e.htm (accessed 20 June 2022).

45 The WTO available at https://www.wto.org/english/thewto e/thewto e.htm (accessed 20 March 2022).

46 The WTO available at https://www.wto.org/english/thewto e/thewto e.htm (accessed 20 March 2022).
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the mini thesis in addition to defining the two principles will also highlight exemptions
which permit the establishment of preferential trading arrangements such as RECs and
the AfCFTA. The section will also highlight the requirement for free trade areas to be

notified to the WTO and the two approaches to notification will also be discussed.

2.1.1 Most-Favoured Nation Principle

Art. | of the GATT 1994 as well as Art. Il of the General Agreement on Trade in Services
(GATS) provide for the MFN principal. The principal prohibits discrimination among WTO
member states with respect to trade in goods and services. In other words, a member
state is required immediately and unconditionally, to accord to other contracting parties,
an advantage accorded to one member state.*” The most-favoured nation principle is
however not without exceptions. One notable exception relates to Regional Trade
Agreements concluded pursuant either to Art. XXIV48 of GATT 1994, Art. V49 of the GATS

or the enabling clause.®

Member states that have entered into agreements establishing customs territories, free
trade areas or agreements liberalising trade in services are permitted to accord each
other more favourable treatment as a way of facilitating trade among themselves.®' One

of the conditions for entering into such agreements however is that they should not raise

47 Maruyama HW ‘Preferential Trade Arrangements and the Erosion of the WTO’s MFN Principle’ (2010)
46 Standard Journal of International Law 178.

48 Article XXIV of the GATT allows members states of the WTO to enter into agreements establishing
customs unions and free trade areas.

49 Article V of the GATS allows Member States of the WTO to enter into agreements liberalising trade in
services.

50 GATT 1948 Decision of 28 November available at
https://www.wto.org/english/docs_e/legal _e/enabling1979 e.htm (accessed 20 March 2022).

51 Maruyama HW ‘Preferential Trade Arrangements and the Erosion of the WTO’s MFN Principle’ (2010)
46 Standard Journal of International Law 180.
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trade barriers in respect of non-members beyond the levels obtaining prior to the

conclusion of the agreements.>?

A customs union (CU) according to GATT 1994 is understood to mean the substitution of
a single customs territory for two or more customs territories so that duties and other
restrictive regulations of commerce are eliminated with respect to substantially all the
trade between the constituent territories of the union.>® A free trade area (FTA) on the
other hand is understood to mean a group of two or more customs territories in which the
duties and other restrictive regulations of commerce are eliminated on substantially all
the trade between the constituent territories in products originating in such territories.%

The enabling clause among other things allows developed countries, notwithstanding the
provisions of Art. 1 of GATT 1994, to accord differential and more favourable treatment
to developing countries of the WTO without according such treatment to other countries.%®
The enabling clause also allows less-developed member states to enter into regional or
global arrangements for the mutual reduction or elimination of tariffs and non-tariff

measures, on products imported from one another.%®

2.1.2 National Treatment Principle

The NT principle, like the MFN principle, is a foundational principle of the WTO.% It

provides for equality of treatment between ‘like’ imported and domestic products and

52 Article XXIV of GATT 1994 and Article V of the GATS.
53 Article XXIV (8)(a)(i) of GATT 1994.
54 Article XXIV (8)(b) of GATT 1994.

55 Choi W & Lee SY ‘Facilitating Preferential Trade Agreements between Developed and Developing
Countries: A Case for Enabling the Enabling Clause’ (2012) 21 Minnesota Journal of International Law 1.

56 GATT 1948 Decision of 28 November (1979) 191 available at
https://www.wto.org/english/docs_e/legal e/enabling1979 e.htm (accessed 20 March 2022).

57 Lydgate E ‘Sorting Out Mixed Messages under the WTO National Treatment Principle: A Proposed
New Approach’ (2016) 15 World Trade Review. 423.
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services.®® The main difference between the two is that the former polices domestic
regulation and measures applied inside the border while the later prevents discrimination
at the border in respect of like products and services originating from two or more member
states.® The NT requirement both under GATT 1994 and the GATS, requires that
domestic regulation or measures affecting trade in goods and services should not be
applied so as to afford protection to like domestic products, services, and service

suppliers.80

2.1.3 Therole of regional trade agreements and their relationship to the most
favoured nation and the national treatment principles

Countries enter into regional trade agreements (RTAs) among other things, in order to
boost trade among themselves by according each preferential trade terms.®' Preferential
trade terms ordinarily should be a violation of the MFN principle discussed above, which
prohibits discrimination among WTO member states with respect to trade in goods and
services. However, since the WTO has as its main objective, trade liberalisation, WTO
member states decided to make some exceptions to the MFN principle in order to
encourage the formation of RTAs. For trade in goods, the exception is provided in Art.
XXIV of the GATT 199452 while for trade in services, the exception is provided in Art. V of
the GATS.

As indicted above however, one of the conditions for entering into RTAs particularly for

trade in goods, is that they should not raise trade barriers in respect of non-members

58 | ydgate E (2016) 423.
59 Lydgate E (2016) 423.
60 Article 1l of GATT 1994 and Art. XVII of the GATS.

61 Mene W ‘The African Continental Free Trade Area (AfCFTA): Boosting Intra-Africa Trade’ (2020) 51
Georgetown Journal of International Law 751.

62 Article XXIV (5) of the GATT 1994 provides that this Agreement shall not prevent, as between the
territories of contracting parties, the formation of a customs union or of a free trade area or the adoption
of an interim agreement necessary for the formation of a customs union or a free trade area. Article 5 of
the GATS on the other hand provides that this Agreement shall not prevent any of its Members from
being a party to an agreement establishing full integration of the labour markets between or among the
parties to such an agreement.
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beyond the levels obtaining prior to the conclusion of the agreements.®3 Paragraph 6 of
Art. XXIV of the GATT provides that if a CU or FTA leads to any increase in duties
involving a specific WTO bound tariff item, the WTO member must negotiate an
acceptable compensation package under the procedures set outin GATT Art. XXVIII. For
trade in services, the conditions applicable are first, that such an Agreement should
exempt citizens of the parties from the requirements concerning residency and work
permits and secondly, that the Agreement should be notified to the Council for Trade in

Services.?4

The NT principle still applies to CUs and FTAs. For trade in goods, this means that once
imports have entered the CU, or the national frontier, in the case of an FTA, they must be
treated no worse than the domestic products.®® For trade in services, this implies the
absence of all discriminatory measures that may modify the conditions of competition to
the detriment of foreign services or service suppliers.®® The AfCFTA and the member
states will therefore be expected to adhere to the principles above especially that most

countries in Africa are members of the WTQ.6”

The next section looks at the requirement for notification of RTAs to the WTO.

2.1.4 Notification of Regional Trade Agreements to the World Trade Organisation

The WTO has a requirement for notification of RTAs concluded by member states.

Notification of RTAs for trade in goods is done in two ways, either under Art. XXIV (7) of

63 Article XXIV of GATT 1994 and Article V of the GATS.
64 Article 5 of the GATS.

65 The WTO available at https://www.wto.org/english/thewto e/thewto e.htm (accessed 20 March 2022).

66 World Trade Organisation (WTO) ‘The General Agreement on Trade in Services (GATS): objectives,
coverage and disciplines’ available at https://www.wto.org/english/tratop e/serv_e/gatsga e.htm
(accessed 20 March 2022).

67 WTO Members and Observers available at
https://www.wto.org/english/thewto e/whatis e/tif e/org6 e.htm (accessed on 20 March 2022).
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GATT 1994 or clause 4 of the enabling clause. The difference between the two is that
under Art. XXIV of GATT 1994, contracting parties are required to eliminate tariffs and
non-tariff barriers with respect to substantially all the trade® among themselves, while
under the enabling clause, contracting parties are required simply to reduce or eliminate
tariffs in accordance with agreed criteria and conditions. Art. XXIV of GATT 1994 is
therefore more demanding compared to the enabling clause. The Common Market for
Eastern and Southern Africa (COMESA) and the East African Community (EAC) were
notified under the enabling clause while SADC was notified under Art. XXIV of the GATT
1994 .%° |f a RTA also covers trade in services, it may be notified under Art. V of the GATS.

With regards to trade in goods, Simo’® observes that the AfCFTA legal apparatus is silent
on the preferred mode of notification. He further observes that if Art. XXIV of the GATT is
considered too strict considering the developing status of African states, and the enabling
clause too lenient a test for an area such as the AfCFTA aspiring for deeper integration,
the alternative would be to notify the AfCFTA as an ‘interim agreement’ under Art. XXIV:8
of the GATT.”" Interim Agreements are agreements that have not yet reached the stage
aFTA or CU.”?

68 The General Agreement on Tariffs and Trade 1994 does not define the term ‘substantially all trade’. To
date, there is no agreed definition of the term although it is generally accepted that ‘substantially all trade’
should cover not less than 90 percent of trade (See Australian Government ‘Negotiating free trade
agreements: a guide’ available at http://www.oas.org/dsd/Tool-
kit/Documentos/ModuleV/Goode%20Reading%20Chapter%203.pdf (accessed 20 March 2022).

69 World Trade Organisation (WTQ) ‘Regional Trade Agreements’ available at
https://www.wto.org/english/tratop e/region_e/region e.htm (accessed 20 March 2022).

70 Simo YR ‘The African Continental Free Trade Area in a Decaying Multilateral Trading System:
Questioning the Relevance of the Enabling Clause’ available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3501539 (Accessed 20 March 2022).

71 Simo YR (2019) 20.
72 Article XXIV (8) of the GATT 1994. Article XXIV(5)(c) has a requirement for interim agreements to

include a plan and schedule for the formation of such a customs union or of such free trade area within a
reasonable length of time.
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With regards to trade in services, Simo’? correctly observes that the AfCFTA Services
Protocol clearly states its intention to conclude an Agreement compatible with Art. V of
the GATS.

This mini thesis, however, proposes that the AfCFTA, with respect to trade in goods,
should be notified under the enabling clause in order to accommodate the principles of
variable geometry’ and flexibility and special and differential treatment” enshrined in the
AfCFTA Agreement. In the African context, variable geometry refers to “rules, principles
and policies adopted in trade integration treaties that give members states particularly the
poorest members: (i) policy flexibility and autonomy to pursue at slower paces timetable
trade commitments and harmonisation objectives; (ii)) mechanisms to minimise
distributional loses by creating opportunities such as compensation for loses arising from
implementation of region-wide liberalisation commitments and policies...””® Special and
differential treatment on the other hand refers to provisions in an agreement that gives
least developed countries special rights and allows other members to treat them more

favourably.””

Having looked at the fundamental principles of the WTO and how they apply to RTAs, the
sections that follow will discuss the background to the establishment of the AfCFTA, the

objectives of the AfCFTA and the institutional framework of the continental initiative.

73 Simo YR (2019) 20.

74 Article 5 (c) of the AfCFTA Agreement.

5 Article 5 (d) of the AfCFTA Agreement.

76 Gathii T.J ‘Variable geometry: A defining aspect of African RTAs. In African Regional Trade
Agreements as Legal Regimes’ 2009 North Carolina Journal of International Law & Commercial
Regulation 609.

7 World Trade Organisation ‘Special and differential treatment’ available at

https://lwww.wto.org/english/tratop e/dda_e/status e/sdt_e.htm#:.~:text=The%20WT0O%20agreements%?2
Ocontain%?20special,abbreviated%20as%20S5%26D%200r%20SDT (Accessed 20 March 2022).
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2.2 Background to Establishment of the African Continental Free Trade Area

Despite the AfCFTA Agreement being signed in 2018, it should be noted that the vision
to integrate the African continent economically did not begin with the historic summit of
Kigali, Rwanda. The process begun as far back as the 1970s and 1980s when the
Organisation of African Unity (OAU) begun mainstreaming economic development in
order to make the continent self-reliant and self-sufficient.”® From inception in the 1960s,
the OAU was primarily concerned with the issue of de-colonisation of Southern Africa and
ending apartheid in South Africa.” However with the independence of the former
Portuguese territories in Africa, such as Mozambique, Angola, Cape Verde and Sao
Tome and Principe, between 1974 and 1975, the OAU begun to shift its focus from
political emancipation to addressing the serious economic problems facing the African
continent.8® The new focus of the OAU, first found expression in the Kinshasa Declaration
of December 1976, which for the first time, established the principle and defined the
objectives, strategy and the stages for setting up the African Economic Community
(AEC).%! The Kinshasa Declaration was followed by the Monrovia Declaration of 1979
which essentially spelt out guidelines and measures for national and collective self-
reliance in economic and social development and re-affirmed the aspiration of the OAU

to establish an African Common Market as a first step towards the creation of an AEC.%?

The above efforts, culminated in the adoption in 1980, of the Lagos Plan of Action for the

Economic Development of Africa 1980-2000 ((hereafter the ‘LPA’), articulating a regional

78 Preamble to the Lagos Plan of Action for the economic development of Africa available at
https://www.nepad.org/publication/lagos-plan-of-action (accessed 20 March 2022).

79 Rose M.D ‘Lagos Plan of Action — Legal Mechanisms for Co-Operation between the Organisation of
African Unity and the United Nations Economic Commission for Africa’ (1983) 27 Journal of African Law
6.

80 Rose M.D (1983) 6.

81 Jeggan S ‘Treaty Establishing the African Economic Community: An Introductory Essay (1993) 1 South
African Yearbook of International Law 183.

82 Jeggan S (1993) 184.
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development plan for Africa that included the formation of the African Common Market.3
The LPA had an Annex titled the ‘Final Act of Lagos’ which both confirmed the main
objectives of the LPA and also re-affrmed the implementation of the LPA by a
commitment to set up by the year 2000, on the basis of a treaty to be concluded, an AEC,

so as to ensure the economic, social and cultural integration of the continent.

2.2.1 The Lagos Plan of Action

The LPA, adopted on 29 April 1980, by 50 Heads of African States and Government and
borne out of an overwhelming necessity to establish an African social and economic order
based on utilising to the fullest the region’s resources in building a self-reliant economy,
was Africa’s regional approach to the economic decolonisation of the continent.8 The
LPA had two major objectives, first it was seen as blueprint for Africa’s economic
development and secondly, articulated the vision of the African Heads of State to
establish an AEC by the year 2000.8°

As a blue print for Africa’s economic development, the LPA set out measures that member
states were to implement in various sectors of the economy in order to promote the
economic and social development of their economies with a view to achieving an

increasing measure of self-sufficiency and self-sustainment.®¢6 Among the sectors that

83 United Nations Commission on Trade and Development (UNCTAD) ‘African Continental Free Trade
Area: Policy and Negotiation Options for Trade in Goods’ available at
https://unctad.org/en/PublicationsLibrary/webditc2016d7 en.pdf (accessed 20 March 2022).

84 Rose MD (1983) 4.

85 Clause 14 of the preamble to the Lagos Plan of Action for the Economic Development of Africa. The
African Heads of State expressed the desire to move away from export of raw materials to promoting
growth and development based on Africa’s considerable natural resources, and entrepreneurial,
managerial and technical resources. The Heads of State further made a commitment to pursue African
economic integration with renewed determination in order to create a continent-wide framework for
economic co-operation.

86 Preamble to the Lagos Plan of Action for the Economic Development of Africa: 1980 — 2000.
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were prioritised in the LPA included: food and agriculture; industry, natural resources;

science and technology and transport and communications.8”

The roadmap towards the establishment of the AEC on the other hand was set out in the
Final Act of Lagos.88 The Final Act of Lagos articulated the stages of implementation of
the AEC. The 1980s were to be devoted to:

(a) strengthening the existing RECs and establishing other economic groupings in
the other regions of Africa , so as to cover the continent as a whole (Central
Africa, Eastern Africa, Southern Africa, Northern Africa);

(b) strengthening, effectively, sectoral integration at continental level, and
particularly in the fields of agriculture, food, transport and communications,
industry, and energy; and

(c) promoting co-ordination and harmonisation among the existing and future
economic groupings for a gradual establishment of the African Common

Market.89

The 1990s were to witness both an accelerated sectoral integration and the introduction

of measures to effect the establishment of the African Common Market. %

A ‘common market’ refers to an arrangement were members eliminate duties between or
among themselves, adopt a common external tariff, and allow free movement of

resources such as labour and capital.®’ An Economic Community or Union on the other

87 Preamble to the LPA.
88 Annex 1 to the LPA.

89 Final Act of Lagos.

9% The Final Act of Lagos.

91 Agbonkhese OA & Adekola AG ‘Regional Economic Integration in Developing Countries: A Case Study
of Nigeria: A Member of ECOWAS’ (2014) 10 European Scientific Journal 362.
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hand goes beyond a common market with members’ adopting a uniform set of economic

policies such as a single currency.®?

In the Final Act of Lagos, the OAU envisaged the establishment of an African Common
Market as a prelude to the creation of the AEC. The African Common Market was to be
established gradually through a process of co-ordination and harmonisation of existing
and future economic groupings.®® The AEC on the other hand was to be established, on

the basis of a treaty by the year 2000.%

2.2.2 Treaty Establishing the African Economic Community

The Treaty Establishing the AEC (the ‘Abuja Treaty’) was adopted by the 27" Summit of
the OAU held in June 1991 in Abuja, Nigeria. The Agreement entered into force in 1994.
Art. 4 of the Abuja Treaty articulates the objectives of the community which includes (1)
promoting economic and social development; (2) integrating the African economies in
order to increase self-reliance and promote self-sustained development; (3) establish a
framework for the mobilisation and utilisation of human and material resources; (4) raise
the standard of living of African people; (5) maintain and enhance economic stability; (6)
contribute to the progress, development and the economic integration of the Continent;
and (7) coordinate and harmonise policies among. existing and future economic

communities in order to foster gradual establishment of the Community.

The Abuja Treaty proposed the establishment of the AEC in six stages over a period of

34 years. The six stages leading to the establishment of the AEC included:

92 Agbonkhese OA & Adekola AG (2014) 362.
93 The Final Act of Lagos.

9 The Final Act of Lagos.
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(a) stage one: Strengthen existing RECs and establish new RECs in regions

where they do not exist (by 1999);

(b) stage two: Stabilisation of tariff and non-tariff barriers, customs duties and
internal taxes and preparation of a timetable for their gradual removal (by
2007);

(c) stage three: Establishment of the free trade areas (FTAs) and Customs Unions
in each REC (by 2017);

(d) stage four: Coordinate and harmonise tariff and non-tariff systems among the

RECs with a view to creating a continental Customs Union (by 2019);

(e) stage five: Creation of an African Common Market by 2023; and

(f) stage six: Establishment of an AEC, including an African Monetary Union and
a Pan-African Parliament (by 2028).%°

From the foregoing, it is clear that the OAU in the Abuja Treaty did not envisage the
establishment of an AfCFTA on the basis of an Agreement among member states. Rather
the AfCFTA was to come about at stage four of the Abuja Treaty roadmap through the
process of co-ordination of tariff and non-tariff systems among the RECs.%¢ This was to
happen by the year 2019. As will be seen below, due to the uneven progress of the RECs,
the AU in 2012 took a decision to establish the AfCFTA on the basis of an Agreement as
opposed to a process of coordination and harmonisation of REC FTAs as initially

envisaged. To appreciate why the AU took the 2012 decision to establish the AfCFTA on

9 Sommer L ‘Brief on Regional Integration and the Continental Free Trade Area’ available at
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-
area.html (accessed 20 March 2022).

% Article 6(2) of the Abuja Treaty.
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the basis of an Agreement, it is important to look at the implementation status of the Abuja

Treaty particularly with regards to the six stages referred to above.

The first stage of the Abuja Treaty roadmap was strengthening existing RECs and
creating new ones in areas where they did not exist. This stage has fully been
implemented after the AU recognised eight out of the existing 14 RECs in Africa, as
building blocs for the establishment of the AEC.%” These include: the Arab Maghreb Union
(AMU), Economic Community of West African States (ECOWAS), Inter-Governmental
Authority on Development (IGAD), Southern African Development Community (SADC),
Common Market for Eastern and Southern Africa (COMESA), Economic Community of
Central Africa (ECCAS), the Community of Sahel-Saharan States (CEN-SAD) and the
East African Community (EAC).%8 Initially, the OAU should have recognised five RECs,
one each in Central, East, South, West and North Africa.®® However, due to the
proliferation of RECs in Africa, the OAU at its 1997 summit decided to designate seven
RECs as building blocs for the AEC.'% In July 2006, the AU recognised the East African
Community (EAC) as the eight building bloc of the AEC and in the same year, made a

decision to suspend recognition of further RECs for purposes of establishing the AEC. 0

The second stage of the roadmap was to ensure stabilisation of tariff and non-tariff

barriers within each REC and preparation of a time table for their gradual removal, to be

97 Sommer L ‘Brief on Regional Integration and the Continental Free Trade Area’ (2017) 3 available at
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-
area.html (accessed 20 March 2022).

%8 Sommer L ‘Brief on Regional Integration and the Continental Free Trade Area’ (2017) 3 available at
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-
area.html (accessed 20 March 2022).

99 Section B(1)(a) of Annex 1 to the Lagos Plan of Action - the Final Act of Lagos.

100 | wanda C.G. Southern African Customs Union (SACU): A viable building block for the African
Economic Community (2013) 7 African Journal of Political Science and International Relations 184.

101 African Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents 2018 available at
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html (accessed 20
March 2022).
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achieved between 1999 and 2007.'9% As at 2012, this stage had not been fully achieved

because progress in the different RECs was uneven'%3,

During the January 2012 summit held in Addis Ababa Ethiopia, the AU, faced with the
reality that not all RECs would achieve stage two and three of the Abuja Treaty roadmap
within the set timeframes, took a decision to fast track the establishment of the Continental
Free Trade Area by an indicative date of 2017.'% The Summit also endorsed the
framework, roadmap and architecture (hereafter the ‘2012 roadmap’) for the

establishment of the AfCFTA with the following milestones: 19
(@)  Finalisation of the EAC, COMESA and SADC Tripartite FTA initiative by 2014,
(b)  Completion of FTAs by Non-Tripartite RECs, through parallel arrangement(s)
similar to the EAC-COMESA-SADC Tripartite Initiative or reflecting the

preferences of their Member States, between 2012 and 2014;

(c) Consolidation of the Tripartite and other regional FTAs into a Continental Free
Trade Area initiative between 2015 and 2016; and

(d) Establishment of the Continental Free Trade Area by 2017 with the option to

review the target date according to progress made.

102 Article 6(1)(b) of the Abuja Treaty.

103 United Nations Economic Commission for Africa (UNECA) ‘Assessing Regional Integration in Africa V'
available at https://www.uneca.org/publications/assessing-regional-integration-africa-v (accessed 20
March 2022).

104 African Union ‘18 African Union Summit (AU) ‘Decision on Boosting Intra-African Trade and Fast
Tracking the Continental Free Trade Area’ available at https://au.int/en/decisions-21 (accessed 20 March
2022).

105 African Union ‘18 African Union Summit (AU) ‘Decision on Boosting Intra-African Trade and Fast
Tracking the Continental Free Trade Area’ available at https://au.int/en/decisions-21 (accessed 20 March
2022).
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Once again, the glaring criticism of Africa’s plans for economic integration, of being too
ambitious and less realistic and pragmatic, found application with the framework,
roadmap and architecture for the establishment of the AfCFTA. The first milestone
regarding the finalisation of the TFTA by 2014 was not archived as of April 2022. The
TFTA Agreement, which was opened for signature in June 2015, requires 14 ratifications
for it to enter into force. As of April 2018 when the AfCFTA was opened for signature and
ratification, only four TFTA member states had ratified the TFTA Agreement. As of April
2022, the number of ratifications increased to ten.' However, with the signing and entry
into force of the AfCFTA Agreement, there may be need to reassess the relevance of the
TFTA. According to the 2012 roadmap, the TFTA was supposed to merge with the
regional FTAs between 2015 and 2016 to form the AfCFTA. The TFTA therefore appears
to have been overtaken by events. This discussion however is beyond the scope of this

paper. Suffice to state that the first milestone under the 2012 roadmap was not achieved.

The second milestone, requiring non-tripartite RECs to complete FTAs between 2012 and
2014 was equally not achieved. As stated in chapter one, as of March 2017 three out of
the eight RECs recognised by the AU had not established FTAs. These include:
CENSAD, IGAD and AMU."7 The remaining non-tripartite RECs namely ECOWAS and
ECCAS had free trade agreements in place, although with varying degrees of

implementation.108

Weak implementation of the first and second milestones of the 2012 roadmap, inevitably,
meant that the AfCFTA could not be established through consolidation of the TFTA and
other regional RECs by 2015 and 2016. Owing to the above state of affairs, the AU, at its

106 Gakunga M ‘New Deadline set for Ratification of the Tripartite Free Trade Area’ available at
https://www.comesa.int/new-deadline-set-for-ratification-of-tripartite-free-trade-area/ (accessed 20t March
2022).

07Sommer L ‘Brief on Regional Integration and the Continental Free Trade Area’ (2017) available at
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-
area.html (accessed 20 March 2022).

108 Sommer L ‘Brief on Regional Integration and the Continental Free Trade Area’ (2017) available at
https://www.tralac.org/news/article/11500-brief-on-reqgional-integration-and-the-continental-free-trade-
area.html (accessed 20 March 2022).

26


https://www.comesa.int/new-deadline-set-for-ratification-of-tripartite-free-trade-area/
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-area.html
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-area.html
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-area.html
https://www.tralac.org/news/article/11500-brief-on-regional-integration-and-the-continental-free-trade-area.html

25 Ordinary Session held in Johannesburg, South Africa, in June 2015, decided to launch
negotiations for the establishment of the AfCFTA.1%° The AfCFTA negotiating forum was
tasked to organise its inaugural meeting in 2015 and to work towards concluding the

negotiations by 2017.11°

The AfCFTA negotiating forum concluded its work within the given time frame and as
indicated in chapter one, in March 2018, at a historic summit of the AU held in Kigali,
Rwanda, the AfCFTA Agreement was opened for signature. The Agreement entered into
force on 30 May 2019.

Trade under the AfCFTA officially opened on 1 January 2021.""" Even though the detailed
protocols of the first phase were also part of the founding agreement signed in 2018,
negotiations on the detailed schedules of tariff concessions or rules of origin started only
thereafter. The third meeting of the AU Ministers of Trade in 2017 defined the general
modalities for tariff reductions, while the actual shares of tariff lines for sensitive and
excluded products were agreed at the 32 AU Ordinary Session held in 2019. African
countries that ratify the Agreement consent to liberalise 90 percent of tariff lines.''? This
means that countries will reduce, and ultimately eliminate, tariffs on 90 percent of

products traded under the AfCFTA.''® Least developed countries are expected to

109 African Union "25 African Union Summit (AU) Decision on the launch of Continental Free Trade Area
Negotiations’ available at https://au.int/en/documents/20150618/assembly-decision-launch-continental-
free-trade-area-cfta-negotiations (accessed 20 March 2022).

10 African Union "25 African Union Summit (AU) Decision on the launch of Continental Free Trade Area
Negotiations’ available at https://au.int/en/documents/20150618/assembly-decision-launch-continental-
free-trade-area-cfta-negotiations (accessed 20 March 2022).

1 African Union Bulletin ‘AfCFTA Start of Trading 2021’ available at https://au.int/en/articles/trading-
under-afcfta-beqgins (accessed 20 March 2022).

"2 Viljoen W ‘What can the AfCFTA add to Africa’s trade liberalisation’
https://www.tralac.org/documents/events/tralac/4098-2020-annual-conference-two-pager-viljoen-what-
can-the-afcfta-add-to-africas-trade-liberalisation/file.html (accessed 20 March 2022).

3 Viljoen W ‘What can the AfCFTA add to Africa’s trade liberalisation’
https://www.tralac.org/documents/events/tralac/4098-2020-annual-conference-two-pager-viljoen-what-
can-the-afcfta-add-to-africas-trade-liberalisation/file.html (accessed 20 March 2022).
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accomplish this over a ten year period, and non-least developed countries over a five
year period."* Sensitive products, of up to seven percent of tariff lines, will be fully
liberalised over 13 years for least developed countries and ten years for non-least
developed countries.''® Finally, three percent of tariff lines will be excluded from tariff

liberalisation.!16

Among the anticipated benefits of the AfCFTA include: increased trade among African
countries, which currently ranges between 15 and 18 percent; stimulating production
through the development of regional value chains to ensure that manufacturing,
agricultural processing and other activities across the continent are stimulated to supply
the market and strengthening the capacities of African companies to access and supply

world markets.1”

2.3  Objectives of the African Continental Free Trade Area

The objectives of the AfCFTA are set out in Articles 3 and 4 of the AfCFTA Agreement.
Art. 3 outlines the general objectives, while Art. 4 articulates the specific objectives.
Among the general objectives include: (a) creation of a single market for goods and
services (b) facilitate movement of capital and natural persons (c) lay the foundation for
the establishment of a continental customs union at a later stage (d) enhance the
competitiveness of the economies of state parties within the continent and the global

market (e) promote industrial development through diversification and (f) resolve the

"4 United Nations Commission on Trade and Development (UNCTAD) ‘Designing Trade Liberalisation in
Africa: Modalities for Tariff Negotiations Towards an African Continental Free Trade’ available at
https://unctad.ora/system/files/official-document/ditctncd2019d4 _en.pdf (accessed 20 March 2022).

15 United Nations Commission on Trade and Development (UNCTAD) ‘Designing Trade Liberalisation in
Africa: Modalities for Tariff Negotiations Towards an African Continental Free Trade’ available at
https://unctad.ora/system/files/official-document/ditctncd2019d4 en.pdf (accessed 20 March 2022).

116 United Nations Commission on Trade and Development (UNCTAD) ‘Designing Trade Liberalisation in
Africa: Modalities for Tariff Negotiations Towards an African Continental Free Trade’ available at
https://unctad.ora/system/files/official-document/ditctncd2019d4 en.pdf (accessed 20 March 2022).

"7 African Union Bulletin ‘AfCFTA Start of Trading 2021’ available at https://au.int/en/articles/trading-
under-afcfta-begins (accessed 20 March 2022).
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challenges of multiple and overlapping memberships and expedite the regional and

continental integration process.

The specific objectives on the other hand aid in the realisation of the general objectives.
Of note, however, is the commitment by member states to (a) cooperate on investment,
intellectual property rights and competition policy (b) establish a mechanism for the
settlement of disputes and, (c) establish and maintain an institutional framework for the

implementation and administration of the AfCFTA.

What is interesting to note is that while the AfCFTA sets out to lay a foundation for the
establishment of a continental CU, it does not specifically prescribe the timeframe for
achieving that goal. Similarly, there is equally no timeframe prescribed for the creation of
the single market. For some reason, the AU in the AfCFTA Agreement has avoided
prescribing timeframes for the achievement of set objectives. The missed deadlines of

the past roadmaps may perhaps provide the rationale for the flexible approach.

Going by the timeframes in the Abuja Treaty roadmap, a continental CU should have
been set up by 2019 and Common Market by 2023. The AfCFTA Agreement does not
have as one of its objectives the creation of a Common Market. Rather and as observed
above, it seeks to create a single market for goods and services. A single market is an
advanced form of a common market as it goes beyond just the elimination of tariff barriers.
A single market involves the elimination of non-tariff barriers as well. Non-tariff barriers to
trade, or sometimes called non-tariff measures are barriers that impede trade through
mechanisms other than the imposition of tariffs."’® They may take the form of import
quotas, subsidies, customs delays, standards or sanitary and phytosanitary measures. If
ambition is matched with implementation, it is possible for the African Union to remain on

course towards the establishment of the AEC by the year 2028.

18 Article 1(r) of the AfCFTA Agreement.
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As indicated in chapter 1 the scope of the AfCFTA Agreement covers trade in goods,
trade in services, investment, intellectual property rights and competition policy.''® The
African continent is therefore expected to have some common rules with regards to
investments, intellectual property and competition policy. This is important in as far as
ensuring that there is fairness in trading practices on the continent. Negotiations of the
various protocols to the AfCFTA have been split in two phases. Phase | negotiations,
which are currently underway, cover trade in goods and services, while phase Il, shall

encompass intellectual property, investment and competition policy.'%°

The AfCFTA is being rolled out in parallel with the Action Plan for Boosting Intra-Africa
Trade.'?! This is important because trade liberalisation alone without addressing supply
side constraints to trade may not be sufficient to unlock Africa’s trade potential.'??
Research indicates that, while reductions in tariffs from the AfCFTA would increase intra-

Africa trade by 52 percent, additional trade facilitation measures would more than double
it_123

It is for the foregoing reason that the AU in 2012 decided that the AfCFTA would be rolled
out in parallel with the implementation of the Action Plan for Boosting Intra-Africa Trade
(APBIAT)."?* The APBIAT as endorsed by the AU summit contains seven major clusters,

the implementation of whose programmes and activities is aimed at addressing key

19 Article 6 of the AfCFTA Agreement.

120 Article 6 of the AfCFTA Agreement.

21 Preamble to the AfCFTA Agreement.

22 Albert T ‘The African Continental Free Trade Agreement: Opportunities and Challenges’ available at

https://www.tralac.org/documents/resources/cfta/3181-afcfta-opportunities-and-challenges-cuts-
international-study-2019/file.html| (accessed 20 March 2022).

123 United Nations Economic Commission for Africa (UNECA) ‘Bringing the Continental Free Trade Area
About: Assessing Regional Integration in Africa VIII’
https://www.uneca.org/sites/default/files/PublicationFiles/aria8 eng_fin.pdf (accessed 20 March 2022).

124 United Nations Economic Commission for Africa (UNECA) ‘Bringing the Continental Free Trade Area
About: Assessing Regional Integration in Africa VIII’
https://www.uneca.org/sites/default/files/PublicationFiles/aria8 eng_fin.pdf (accessed 20 March 2022).
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constraints and challenges of intra-Africa trade. The clusters include: trade policy; trade
facilitation; productivity capacity; trade related infrastructure; trade finance; trade

information and factor market integration.'?%

2.4 Institutional Framework for the Implementation of the African Continental
Free Trade Area

Institutional framework refers to the governance structure of an organisation or institution.
It is important to note from the onset that the institutional framework of the AfCFTA, draws
from the institutional architecture of the AEC. The Abuja Treaty envisaged the primary
organs of the AEC as follows: the Assembly of Heads of State and Government, the
Council of Ministers, the Pan-African Parliament, the Economic and Social Commission,
the Court of Justice, the General Secretariat and the Specialised Technical

Committees.26

The AfCFTA Agreement creates the following institutions, the:

a) Assembly;
b) Council of Ministers,
c) Committee of Senior Trade Officials; and

d) Secretariat.

The Assembly, which comprises Heads of State and Government of the Union, is the
supreme organ of the Community.'?” The role of the Assembly is to provide oversight and

strategic guidance on the AfCFTA, including the APBIAT. The Assembly is also vested

125 United Nations Economic Commission for Africa (UNECA) ‘Bringing the Continental Free Trade Area
About: Assessing Regional Integration in Africa VIII' (2017)
https://www.uneca.org/sites/default/files/PublicationFiles/aria8 eng_fin.pdf (accessed 20 March 2022).

126 Article 7 of the Abuja Treaty.

27 Article 8(1) of the Abuja Treaty.
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with exclusive authority to adopt interpretations of the AfCFTA Agreement, on the

recommendation of the Council of Ministers.128

The Council of Ministers comprises Ministers responsible for Trade or such other
authorities designated by a member state.'?® The Council of Ministers reports to the
Assembly through the Executive Council.'3 Hence, despite the Executive Council under
the AU not being listed as one of the organs of the AfCFTA, the AfCFTA recognises it as
the channel through which the Council of Ministers shall report to the Assembly. The
Council of Ministers is responsible among other things for the effective implementation of
the AfCFTA Agreement.’3

The Committee of Senior Trade Officials is a creation of the AfCFTA Agreement. Such a
Committee does not exist in the institutional architecture of the AEC. The Abuja Treaty
however does establish a number of specialised committees, among them, the
Committee on Trade, Customs, and Immigration matters. It would appear therefore that
the functions of the Committee of Senior Trade Officials would be taken up by the
specialised committee referred to herein, once the AEC is established. The Committee of
Senior Trade Officials, which comprises Permanent or Principal Secretaries, is
responsible among other things for implementing the decisions of the Council of
Ministers.3? The RECs are allowed to attend meetings of the Committee of Senior Trade

Officials, in an advisory capacity.'33

128 Article 10 of the AfCFTA Agreement.

129 Article 11(1) of the AfCFTA Agreement.
130 Article 11(2) of the AfCFTA Agreement.
131 Article 11(3) of the AfCFTA Agreement.
32 Article 12(2) of the AfCFTA Agreement.

133 Article 12(5) of the AfCFTA Agreement.
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While the Abuja Treaty establishes a Court of Justice which is responsible for deciding
disputes submitted thereto pursuant to the Abuja Treaty, no such institution is created
under the AfCFTA. Rather, the AfCFTA Agreement envisages the establishment of a
mechanism for the settlement of disputes between and among member states. Art. 20 of
the AfCFTA Agreement states that the Protocol on Rules and Procedures on the
Settlement of Disputes shall establish, among other things, a Dispute Settlement Body.
Erasmus notes that the AfCFTA Dispute Settlement Mechanism is modelled after the
dispute settlement system of the WTO and consists of a Dispute Settlement Body, Panels
and an Appellate Body. The AfCFTA State Parties may also, if they so decide, settle their

disputes through arbitration.34

The Dispute Settlement Body has jurisdiction to settle disputes arising between State
Parties.’® Art. 1 of the AfCFTA Dispute Settlement Protocol defines an AfCFTA dispute
as “a disagreement between State Parties regarding the interpretation and/or application
of the Agreement in relation to their rights and obligations”. The AfCFTA Dispute
Settlement Protocol further provides that the protocol shall apply to disputes arising
between State Parties concerning their rights and obligations under the provisions of the
Agreement.'3® The foregoing implies that private parties do not have standing to bring
disputes under AfCFTA procedures.'3’ In addition, the AfCFTA Dispute Settlement Body

134 What disputes can be heard by the AfCFTA Dispute Settlement Mechanism available at
https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-dispute-settlement-
mechanism.html (accessed on 20 March 2022). Erasmus observes for example that the Dispute
Settlement Mechanism of the AfCFTA will not have jurisdiction over disputes governed by EAC legal
instruments.

135 Article 3(1) of the Dispute Settlement Protocol. It is also worth noting that the AfCFTA Dispute
Settlement Body held its inaugural meeting on 26" April 2021 at the AfCFTA Secretariat in Accra Ghana
(See Tasks before the AfCFTA Dispute Settlement Body available at https://www.bilaterals.org/?tasks-
before-the-afcfta-dispute (accessed on 20 March 2022).

136 Article 3(1) of the AfCFTA Dispute Settlement Protocol.

37 Nwafuru observes that notwithstanding the limitation, the private sector participants such as the Small
and Medium Enterprises and other business entities will be able to petition their governments to
implement the rights and obligations set out in the AfCFTA Agreement (See Tasks before the AfCFTA
Dispute Settlement Body available at https://www.bilaterals.org/?tasks-before-the-afcfta-dispute
(accessed on 20 March 2022). Akinkugbe on the other hand observes that the member states of the
AfCFTA should consider amending the AfCFTA Dispute Settlement Mechanism in order to allow the
private sector as actors. He notes that the majority of the cross-border transactions that occur in Africa
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will not have jurisdiction to determine disputes arising from REC treaties and protocols.
Erasmus observes that Dispute Settlement Body will only consider disputes arising from
the interpretation and application of the AfCFTA and that where a dispute arises from the
interpretation of REC Treaty or Protocol, such disputes are to be settled in accordance

with the dispute settlement mechanisms applicable to the REC involved.'3®

Last but not least, the AfCFTA Agreement, in contrast to the Abuja Treaty, establishes an
autonomous Secretariat, The Abuja Treaty envisaged the General Secretariat under the
OAU and now the Commission under the AU, to perform the role of Secretariat for the
AEC. The AfCFTA Secretariat, which shall have separate legal personality, will be key to
ensuring that the objectives of the continent to accelerate regional economic integration
are achieved. The Commission, being the Secretariat for the Union, already has a lot of
work on its hands. Given the urgency attached to the establishment of the AEC, as
evidenced by the decision to accelerate the establishment of the AfCFTA, it is imperative
that an independent Secretariat is put in place, dedicated to implementing the AfCFTA
Agreement. The Secretariat is funded by the AU."® It is worth noting that the AU has had
funding challenges in the past, resulting in over dependence on donor funding. This
however is about to change. The AU going forward wants to be self-reliant, and is

currently exploring mechanisms of ensuring sustainable self-financing for the Union.4% A

have been by private parties and corporations and that private parties and corporations may be more
inclined to taking legal action as opposed to state parties. He further notes that African countries have a
have a strong discontent and apathy towards a highly legalised and formal trade dispute system,
preferring instead to settle disputes through a process of mutual consultation (See Dispute Settlement
under the African Continental Free Trade Area Agreement: A Preliminary Assessment available at
https://digitalcommons.schulichlaw.dal.ca/cgi/viewcontent.cgi?article=1483&context=scholarly works
(accessed on 20 March 2022).

138 What disputes can be heard by the AfCFTA Dispute Settlement Mechanism available at
https://www.tralac.org/blog/article/14802-what-disputes-could-be-heard-by-the-afcfta-dispute-settlement-
mechanism.html (accessed on 26 September 2021). Erasmus observes for example that the Dispute
Settlement Mechanism of the AfCFTA will not have jurisdiction over disputes governed by EAC legal
instruments.

139 Article 13(5) of the AfCFTA Agreement.

140 Ndiaye M ‘A Wind of Change? The Institutional Reform of the African Union and Africa’s Security
Provision’ available at https://www.africaportal.org/publications/wind-change-institutional-reform-african-
union-and-africas-security-provision/ (accessed 27 June 2021).
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discussion on the options being considered for financing the AU is beyond the scope of

this mini thesis.

Funding of the Secretariat by the AU is welcome relief to member states, who are already
burdened with membership contributions to the existing RECs. The situation is even

worse for countries that have multiple REC memberships.

Upon entry into force of the AfCFTA Agreement, the AU Commission was to serve as the
interim Secretariat of the AfCFTA, pending the establishment and operationalisation of
an independent Secretariat.’#! This provision has however become redundant following
the AUs decision at its 12" Extraordinary Session in July 2019 to designate Ghana as
host state for the AfCFTA Secretariat.’4?

41 Article 13(2) of the Agreement Establishing the African Continental Free Trade Area.

The AfCFTA Secretariat is being hosted by Ghana. H.E. Mr. Wamkele Mene was officially appointed the
first Secretary General of the Secretariat on 19 March 2020. It is envisaged that the Secretariat will
provide administrative support for the implementation of the AfCFTA Agreement. The official handover of
the AfCFTA Secretariat took place on 17 October, 2020 (See Trade Law Centre (Tralac) ‘African
Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents’ available at
https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html (accessed 20
March 2022).

42 Udombana JN ‘A Step Closer: Economic Integration and the African Continental Free Trade Area’
(2020) 31 DUKE Journal of Comparative International Law 61.
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2.5 Conclusion

The establishment of the AfCFTA yet again signifies Africa’s determination to achieve
continental economic integration. Beginning with the LPA of 1980 which articulated the
vision of the African Heads of State to establish an AEC by the year 2000, to the Abuja
Treaty of 1991 which set out a roadmap towards the establishment of the AEC by the
year 2028, Africa has been steadily making progress towards achieving its goal of having
an integrated continent. The process however has not been without its challenges.
Recognised as the building blocs for the establishment of the AEC, the RECs did not
make as much progress as was envisaged in the Abuja Treaty roadmap. This led the AU
in 2012 to take a decision to fast track the establishment of the AfCFTA by an indicative
date of 2017. The AfCFTA Agreement was opened for signature on 21 March 2018 and

entered into force in May 2019.

The AfCFTA aspires among other things to liberalise trade in goods and services on the
continent, and to lay a foundation for the eventual establishment of a continental Customs
Union. In terms of the institutional framework, the AfCFTA shall have the Assembly of
Heads of State and Government of the AU as its Supreme organ, followed by the Council
of Ministers, the Committee of Senior Trade Officials and an autonomous Secretariat. The
Secretariat shall have a separate legal personality and will be funded by the African
Union. The AfCFTA Agreement also establishes a dispute settlement mechanism for
settlement of disputes between state parties. Private parties do not have direct recourse
to the AfCFTA dispute settlement mechanism. They could however petition their

governments to implement the rights and obligations set out in the AfCFTA Agreement.

The AfCFTA must be understood in the context of the WTO rules governing international
trade. The international trading system is founded on two fundamental principles namely
the MFN and the NT principles. The MFN principle prohibits discrimination among WTO
member states with respect to trade in goods and services while the NT principle provides
for equality of treatment between ‘like’ imported and domestic products and services.

More specifically, the NT principle requires that domestic regulation or measures affecting
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trade in goods and services should not be applied so as to afford protection to like
domestic products, services and service suppliers. Regional Trade Agreements such as
customs unions and free trade areas which by their very nature entail preferential
treatment for participating states are exempted from the application of the two principles
provided, in the case of trade in goods that the regional trade agreements do not raise
trade barriers in respect of non-members beyond the levels obtaining prior to the
conclusion of the agreements and in the case of trade in services, that such an agreement
exempts citizens of the parties to the agreement from requirements concerning residency
and work permits and further that the Agreement is notified to the Council for Trade in

Services.

In terms of notification of the AfCFTA to the WTO, it is recommended that with respect to
trade in goods, the AfCFTA should be notified under the enabling clause in order to
accommodate the principles of variable geometry!’#3 and flexibility and special and
differential treatment’#* enshrined in the AfCFTA Agreement, as opposed to Art. XXGATT
1994 which is slightly more onerous. With regards to trade in services, the AfCFTA
Services Protocol clearly provides for notification of the AfCFTA under Art. V of the GATS.

Having discussed the WTO rules that govern regional trade agreements as well
background, objectives and institutional framework of the AfCFTA, the next chapter will
discuss the three RECs constituting the focus of this mini thesis namely COMESA, EAC
and SADC.

143 Article 5 (c) of the AfCFTA Agreement.

144 Article 5 (d) of the AfCFTA Agreement.
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CHAPTER THREE

THE COMMON MARKET FOR EASTERN AND SOUTHERN AFRICA, THE EAST
AFRICAN COMMUNITY AND THE SOUTHERN AFRICAN DEVELOPMENT
COMMUNITY

3.1 Introduction

Regional economic integration refers to an arrangement between or among countries to
promote trade, among other interests, by reducing and ultimately eliminating tariff and
non-tariff barriers to the free flow of goods, services, and factors of production between
each other.'*° It combines elements of free trade with foreign trade protection.’#® Regional
integration benefit countries especially in situations when those countries are small and
represent small markets.'*” Under such conditions, regional integration will enable the
member countries to combine markets, enabling firms to expand and markets to be more
competitive.’*® An integrated market encourages competition among producers and

provides scale benefits in production and more opportunities for specialisation.’4°

The previous chapter discussed the World Trade Organisation (WTO) rules governing the
establishment of regional trade agreements and the history of continental integration in
Africa. It was noted that regional trade agreements such as customs unions (CUs) and
free trade areas (FTAs) provide an exception to the most-favoured nation and the national
treatment principles of the WTO. The previous chapter also discussed the history of
continental integration in Africa, noting that African Continental Free Trade Area (AfCFTA)

is part of the African Unions (AUs) broader vision of establishing the African Economic

145 Hailu BM ‘Regional Economic Integration in Africa: Challenges and Prospects’ (2014) 8 Mizan Law
Review 300.

146 Agbonkhese OA and Adekola AG Regional Economic Integration in Developing Countries: A Case
Study of Nigeria; A Member of ECOWAS (2014) 10 European Scientific Journal 361.

147 Hailu BM ‘Regional Economic Integration in Africa: Challenges and Prospects’ (2014) 8 Mizan Law
Review 306.

148 Agbonkhese OA and Adekola AG, (2014) 360.

149 Agbonkhese OA and Adekola AG, (2014) 360.
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Community (AEC). It was further noted that the AU initially set out to establish the AfCFTA
through a process of harmonisation and co-ordination of REC free trade areas (FTAS).
The RECs in this regard were considered as building blocs for the establishment of the
AEC. However, due to the slow and uneven progress of the RECs in establishing FTAs
and customs unions (CUs), the AU in 2012 took a decision to fast track the establishment
of the AfCFTA. This resulted in the signing of the AfCFTA Agreement on 18 March 2018.
The AfCFTA Agreement establishes the AfCFTA.

With regards to the objectives of the AfCFTA, it was noted that the AfCFTA among other
things sets out to create a single continental market for goods and services, with free
movement of business persons and investments and thus paving the way for accelerating

the establishment of the continental CU.

This chapter will critically examine the three RECs, namely the Common Market for
Eastern and Southern Africa (COMESA); the East African Economic Community (EAC)
and the Southern African Development Community (SADC), in terms of the background,
objectives and the current status of their economic integration efforts. As stated in chapter
one COMESA is among the few RECs in Africa that articulates a clear vision of how it
seeks to relate with the AEC, once the latter is established.’™ There is a lot of debate
going on currently on the future of the RECs following the establishment of the AfCFTA
and an understanding of the envisaged relationship between the RECs and the AEC will
help to put matters in perspective. The EAC is one of the RECs in Africa that has made
tremendous progress on the economic integration front having already established a
customs union and a common market and working towards establishing a monetary union
and a political federation. For SADC, the REC is home to the biggest economy in Africa,
South Africa, and also envelopes a mini-REC within itself, the Southern African Customs

Union comprising Botswana, Lesotho, Namibia, South Africa and Eswatini.

150 COMESA seeks to convert itself into an organic entity of the AEC. The Abuja Treaty on the other
envisages absorption of the RECs into the African Common Market, leading to the establishment of the
AEC.
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3.2 The Common Market for Eastern and Southern Africa (COMESA)

COMESA comprises 21 member states that came together with the aim of promising
regional integration through trade and the development of natural and human resources
for the mutual benefit of all people in the region.’™" COMESA seeks to become a fully
integrated internationally competitive REC within which there is economic prosperity
demonstrated by high living standards of its people with political and social stability within
which goods, services, capital and labour, move freely across national geographic
borders.'®? COMESA has adopted a developmental approach to regional integration,
which covers market integration, industrialisation and infrastructure development.'%3 Its
main focus is on the formation of a large economic and trading unit that is capable of

overcoming some of the barriers that are faced by individual states.’>

3.2.1 Background to formation

COMESA traces its genesis to the mid-1960s.'%® In 1965, the United Nations Economic
Commission for Africa (UNECA) convened a ministerial meeting of the then newly

independent states of Eastern and Southern Africa and considered the proposal for the

151 COMESA in Brief available at https://www.comesa.int/comesa-in-brief-en-2/ (accessed 20 March
2022).

52 COMESA ‘COMESA Communication Policy and Strategy 2016-2020’ available at
https://www.comesa.int/wp-content/uploads/2019/02/ COMESA-Communication-Strateqgy.-
final_web_email.pdf (accessed 20 March 2022).

53 A developmental approach to regional integration also includes cooperation in areas such as
investment, research and development, as well development of policies aimed at accelerating regional
industrial development and regional infrastructure provision such as building of better networks of roads
and railways (See Trade Law Centre (Tralac) ‘Shift from traditional approach to integration to
developmental regionalism’ available at https://www.tralac.org/news/article/541-shift-from-traditional-
approach-to-integration-to-a-developmental-regionalisma-report-urges.html (accessed 20 March 2022)).

54 Trade Law Centre (Tralac) ‘COMESA Legal Texts and Policy Documents’ available at
https://www.tralac.org/resources/by-region/comesa.html (accessed 20 March 2022).

155 Taddesse GS and Endale AH ‘COMESA: Prospects and Challenges for Regional Trade Integration’
available at https://iiste.org/Journals/index.php/IAGS/article/download/49478/51119 (accessed 20 March
2022).
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establishment of a mechanism to promote sub-regional economic integration.®® In 1978,
at a meeting of Ministers of Trade, Finance and Planning in Lusaka, the creation of a sub-
regional economic community was recommended, beginning with a sub-regional
preferential trade area which would be gradually upgraded over a 10 year period to a
common market until the community had been established.’®” Consequently the Treaty
Establishing a Preferential Trade Area (PTA) was signed on 21 December 1981 in
Lusaka. The objective of the PTA was to achieve sustained transformation of the structure
of production of national economies from low productivity economies producing mainly
unprocessed and semi-processed agricultural and mineral products, primarily for export
to developed countries, to high productivity and dynamic economies producing consumer

and capital goods primarily for national and sub-regional markets.%8

The PTA Treaty envisaged its transformation into a Common Market and, in conformity
with this, the Treaty Establishing the Common Market for Eastern and Southern Africa
was signed on 5 November 1993 in Kampala, Uganda and was ratified a year later in
Lilongwe, Malawi on 8 December 1994.'%° The PTA transformed into COMESA in 1994
when the COMESA Treaty came into force.6°

156 Taddesse GS and Endale AH ‘COMESA: Prospects and Challenges for Regional Trade Integration’
available at https://iiste.org/Journals/index.php/IAGS/article/download/49478/51119 (accessed 20 March
2022).

57 Taddesse GS and Endale AH ‘COMESA: Prospects and Challenges for Regional Trade Integration’
available at https://iiste.org/Journals/index.php/IAGS/article/download/49478/51119 (accessed 20 March
2022).

158 Gondwe M ‘From PTA to COMESA: The Quest for Sub-Regional Economic Integration in Eastern and
Southern Africa’ (1998) 6 South African Yearbook of International Law 6.

59 Taddesse GS and Endale AH ‘COMESA: Prospects and Challenges for Regional Trade Integration’
available at https://iiste.org/Journals/index.php/IAGS/article/download/49478/51119 (accessed 20 March
2022).

160 COMESA ‘An Introduction to COMESA'’ available at https://diplomatist.com/2020/09/01/an-
introduction-to-comesa/ (accessed 20 March 2022).
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Covering a landmass of 11.8 million square kilometres, COMESA has a population of 560
million and a Gross Domestic Product of USD768 billion."®" COMESA member states
include Burundi, Comoros, Democratic Republic of Congo, Dijibouti, Egypt, Eritrea,
Eswatini, Ethiopia, Kenya, Libya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles,
Somalia, Sudan, Tunisia, Uganda, Zambia and Zimbabwe.'®?2 COMESA is the largest
REC in Africa.

3.2.2 Objectives of the Common Market for Eastern and Southern Africa

The objectives of COMESA are, to:

‘(a) attain sustainable growth and development of the Member States by promoting a
more balanced and harmonious development of its production and marketing structures;
(b) promote joint development in all fields of economic activity and the joint adoption of
macroeconomic policies and programmes to raise the standard of living of its peoples
and to foster closer relations among its member states; (c) cooperate in the creation of
an enabling environment for foreign, cross-border and domestic investment; (d)
cooperate in the promotion of peace, security and stability among the member states in
order to enhance economic development in the region; (e) cooperate in strengthening
relations between the Common Market and the rest of the world, and the adoption of
common positions in international fora; (f) and to contribute towards the establishment,

progress and the realization of the African Economic Community (AEC)."3

161 About COMESA available at https://www.comesa.int/wp-content/uploads/2019/03/Comesa-
Brochure.pdf (accessed 20 March 2022).

162 About COMESA available at https://www.comesa.int/wp-content/uploads/2019/03/Comesa-
Brochure.pdf (accessed 20 March 2022).

It is worth noting that of the 21 COMESA member states, nine are also members of SADC. These
include: Comoros, Democratic Republic of Congo, Eswatini, Madagascar, Malawi, Mauritius, Seychelles,
Zambia and Zimbabwe. (See SADC member states available at https://www.sadc.int/member-states
(accessed 20 March 2022). Multiple and overlapping membership is a common feature in most RECs in
Africa and is often cited among the impediments to deeper regional integration.

63 Article 3 of the COMESA Treaty.
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The first three objectives reflect COMESA’s developmental approach to regional
integration. As indicated above, a ‘developmental approach’ to regional integration calls
for cooperation among countries in a broader range of areas than just trade and trade
facilitation.’® COMESA also seeks to transform the structure of the economies of
member states from being exporters of raw or semi-processed agricultural and mineral
commodities to producing value-added products that the region’s consumers want. ' The
last objective which expresses COMESA'’s intentions to contribute towards the
establishment of the AEC is one of the key focus areas of this mini thesis and is

considered in more detail in chapter four.

In addition to the objectives referred to above, COMESA also seeks to establish an
Economic Community for Eastern and Southern Africa (ECESA). Art. 177 of the COMESA
Treaty tasks the Council'®® to propose to the Authority'®” for its approval, measures which
would be required to be implemented in order to assist in the eventual development and
establishment of an ECESA. COMESA does not set a time frame for the establishment
of the ECESA. Rather the transition from COMESA to ECESA was made conditional upon
finding that the objectives of COMESA had been attained and the obligations of member

states fulfilled. 68

Interestingly, the COMESA Treaty has some very elaborate provisions on the future
relations of COMESA and the AEC. According to Art. 178(1)(a) of the COMESA Treaty,

64 United Nations Economic Commission for Africa (UNECA) ‘Assessing Regional Integration in Africa
VIII' available at https://www.uneca.org/fr/assessing-regional-integration-africa-viii (accessed 20 March
2022).

65 Woolfrey S and Verhaeghe E ‘Understanding the COMESA Industrialisation Agenda’ available at
https://ecdpm.org/wp-content/uploads/COMESA-Industrialisation-Background-Paper-PEDRO-Political-
Economy-Dynamics-Regional-Organisations-Africa-ECDPM-2017.pdf (accessed 20 March 2022).

166 The Council of Ministers is one of the organs of COMESA and comprises such Ministers as may be
designated by each Member State (Article 9 of the COMESA Treaty).

67 The Authority is the highest organ of COMESA and comprises Heads of State or Government of the
Member States (Article 8 of the COMESA Treaty).

68 Article 177(3) of the COMESA Treaty.
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COMESA member states committed themselves to negotiate, together with other RECs
the Protocol on Relations between the AEC and the RECs (Protocol on Relations). The
member states also undertook to implement the provisions of the Treaty with due
consideration to the provisions of the Abuja Treaty.'®® Most importantly, the member
states undertook to convert the Common Market or its successor, at a time to be agreed
upon between the Common Market or its successor and the AEC, into an organic'’0 entity
of the AEC."" Thus, while COMESA has as its final objective to contribute to the
implementation of the provisions of the Abuja Treaty, it does not envision complete
absorption into the AEC, rather the goal is to covert itself into an organic entity of the
AEC."72

It should be noted, however, that despite the name COMESA, the region is yet to attain
the status of a common market. A common market is a CU plus common policies on
regulations and the free movement of factors of production and enterprise.’”3 A CU on
the other hand is a FTA plus a common external tariff (CET).'"# At the time of signing of
the COMESA Treaty in 1994, COMESA was neither a FTA nor a CU. COMESA is

169 Article 178(1)(b) of the COMESA Treaty.
170 In other words a living entity of the African Economic Community.
71 Article (178)(1)(c) of the COMESA Treaty.

72 Oppong observes that COMESA’s goal of seeking to convert itself into an organic entity of the AEC,
appears to suggest that COMEA does not envision the formation of the AEC as its demise (See Oppong
FR ‘The African Union, African Economic Community and Africa’s Regional Economic Communities:
Untangling a Complex Web’ (2010) 18 African Journal of International and Comparative Law 94).
However, it is interesting to note that the drafters of COMESA's vision seem to have interpreted the
relevant provisions of the Treaty to mean that COMESA was ready to merge into the African Economic
Community. In COMESA in brief, the vision is stated as follows: ‘“To be a fully integrated economic
community that is prosperous, internationally competitive, and ready to merge into the AEC’ (See
COMESA ‘COMESA in Brief’ available at https://www.comesa.int/comesa-in-brief-en-2/ (accessed 20
March 2022). The foregoing shows that there is need to reconcile the vision of COMESA and the
applicable provisions of the COMESA Treaty in order to develop a common understanding of the future
relationship of COMESA and the AEC. There is nothing in the COMESA Treaty that seems to suggest
that COMESA seeks to merge into the AEC. Rather, COMESA seeks to convert itself into an organic
entity, a living entity, of the AEC.

173 Agbonkhese OA & Adekola AG ‘Regional Economic Integration in Developing Countries: A Case
Study of Nigeria: A Member of ECOWAS’ (2014) 10 European Scientific Journal 362.

74 Agbonkhese OA & Adekola AG (2014) 362.
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therefore having to work backwards to achieve a common market.'”® As will be seen in
the section that follows, a common market is the third regional integration milestone for
COMESA after the FTA and the CU. To date, realising a common market, remains work

in progress.

Having discussed the background and objectives of COMESA, the next section will

discuss the status of regional integration in COMESA.

3.2.3 Status of Regional Integration in the Common Market for Eastern and
Southern Africa

As indicted in chapter one, the three RECs under consideration follow a linear approach
to regional integration, with a stepwise integration of goods, labour and capital markets,
as well as eventual monetary and fiscal integration.'”® Accordingly, COMESA set out to
establish an FTA by the 2000,'"7 a CU by the year 2004,'® a common market by 2015
and a monetary union by 2018.7° COMESA’s ultimate objective is to become an
economic community at a date to be determined by the COMESA Authority after entry
into force of the COMESA Treaty. 80

75 Hailu BM ‘Regional Economic Integration in Africa: Challenges and Prospects’ (2014) 8 Mizan Law
Review 332. Hailu observes that the names given to some regional arrangements may not necessarily
reflect the level of integration reached by the arrangements. He cites the example of COMESA which
despite the use of the term Common Market, only launched the CU in 2009 and was yet to attain the level
of Common Market integration.

76 Melo JD & Tsikata Y ‘Regional Integration in Africa: Prospects and Challenges available at
https://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780199687107.001.0001/oxfordhb-
9780199687107-e-014 (accessed 20 March 2022).

77 Article 46(1) of the COMESA Treaty.
178 Article 45 of the COMESA Treaty. Refer also to section 1.2.
79 COMESA ‘Strengthening the institutional capacity of COMESA’ available at

https://www.nepad.org/publication/strengthening-institutional-capacity-of-common-market-eastern-and-
southern-africa (accessed on 20 March 2022).

80 Article 177 of the COMESA Treaty.
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COMESA established a FTA in 2000, and achieved 98 percent removal of non-tariff
barriers in 2008.'8' The FTA was established among nine member states (Djibouti, Egypt,
Kenya, Madagascar, Malawi, Mauritius, Sudan, Zambia and Zimbabwe) with the key aim
being to facilitate regional integration through zero customs tariffs on goods traded among
the Members.'® Rwanda and Burundi joined in 2004, and Comoros and Libya in 2006."83
There are currently 16 participating states in the FTA including Democratic Republic of

Congo, Seychelles and Uganda.'8

COMESA launched its CU on 7 June 2009." The CU was launched by the Heads of
State and Government of COMESA in Victoria Falls town, Zimbabwe.'® At the same
meeting, COMESA endorsed the key principles and rules that form the basis for the
operation of the CU."®" A transitional period of three years was provided, during which
time member states would align their national customs laws with the regionally agreed
CU instruments namely, the Customs Management Regulations regional customs law,

the Common Tariff Nomenclature as the harmonised system for coding and describing

81 COMESA ‘COMESA in Brief’ available at https://www.comesa.int/comesa-in-brief-en-2/ (accessed 20
March 2022).

82 Trade Law Centre (Tralac) ‘COMESA Legal Texts and Policy Documents’ available at
https://www.tralac.org/resources/by-region/comesa.html (accessed 20 March 2022).

183 COMESA Legal Texts and Policy Documents available at https://www.tralac.org/resources/by-
region/comesa.html (accessed 20 March 2022).

84 Trade Law Centre (Tralac) ‘16 Countries now in COMESA Free Trade Area’
https://www.tralac.org/news/article/9574-16-countries-now-incomesa-free-trade-area.html (accessed 20
March 2022).

85 COMESA ‘Strengthening the Institutional Capacity of Common Market for Eastern and Southern Africa
(COMESA)’ available at https://www.nepad.org/publication/strengthening-institutional-capacity-of-
common-market-eastern-and-southern-africa (accessed 20 March 2022).

186 COMESA ‘COMESA in Brief’ available at https://www.comesa.int/comesa-in-brief-en-2/ (accessed 20
March 2022).
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the traded products and the CET as the uniform tariff system in trade with non-COMESA

third countries.’® The CU however is yet to become operational.'®

The linear model is a sequential process that allows for incremental changes leading to
the establishment of an economic community.’®® This means for example that a REC
cannot achieve a common market before it attains a CU. In this sense, a CU is precursor
to a common market. Agbonkhese and Adekola observes that a common market is a
higher level of economic integration than a CU as it also encompasses movement of
labour and capital between member states.’' Cuyvers also observes that a common
market is a far reaching form of economic integration as it goes beyond a free trade area
and a customs union.’®? He notes that a common market entails removal of all obstacles
to free movement and creating a market that functions as if all member states were one
country.’ Totic and Totic adds that in a common market, international trade is not
hindered by customs, duties, quotas and investment is done in an atmosphere of free
competition.’®* In the context of COMESA therefore, it means failure to operationalise a
CU within the set timeframe means the remaining integration milestones such as

establishment of a common market and a monetary union equally get delayed. According

88 COMESA ‘COMESA in Brief’ available at https://www.comesa.int/comesa-in-brief-en-2/ (accessed on
20 March 2022).

89 Trade Law Centre (Tralac) ‘COMESA Legal Texts and Policy documents’ available at
https://www.tralac.org/resources/by-region/comesa.html (accessed on 20 March 2022).

190 Muzee H, Enaifoghe OA ‘Towards an Inclusive Model of African Regional Integration: How Effective
has the Linear Model been so Far’ (2019) 11 Journal of Economics and Behavioral Studies 60.

91 Agbonkhese OA & Adekola GA ‘Regional Integration in Developing Countries: A Case Study of
Nigeria; A Member of ECOWAS’ (2014) 10 European Scientific Journal 362.

192 Cuyvers A ‘The EU Common Market’ in Ugirashebuja E, Ruhangisa EJ & Ottervango T ‘et al’ (ed) East
African Community Law (2017) 294.

198 Cuyvers A ‘The EU Common Market’ in Ugirashebuja E, Ruhangisa EJ & Ottervango T ‘et al’ (ed) East
African Community Law’ (2017) 294.

194 Totic M & Totic NI “The Common Market: Paradigm of the Integration Process within the European
Community’ and European Union available at
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(accessed on 20 March 2022).
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to the Abuja Treaty roadmap, COMESA in addition to establishing an FTA, should have
also established a CU by 2017. As highlighted above, however, this remains work in

progress.

While COMESA has registered some notable improvements in global and intra-regional
trade,'% the overall performance of the region, compared to other regions still leaves
much to be desired. Intra-COMESA exports only account for 10 percent of the region’s
total exports compared to about 20 percent for EAC and 60 for the European Union.1%6
From the foregoing, it is clear that COMESA trades more with the rest of the world than it
does within itself. This is despite all the efforts that have been made to deepen economic

integration in the region.

The next section will consider the EAC.

3.3 The East African Community

The EAC is a regional inter-governmental organisation of six partner states: Burundi,
Kenya, Rwanda, South Sudan, Tanzania, and Uganda.'” The EAC was re-established
by the 1999 Treaty'®® that entered into force in 2000 following its ratification by Uganda,
Kenya and Tanzania.'® The Republics of Rwanda and Burundi became members in
2007, while South Sudan joined in April 2016.2°° The EAC was originally founded in 1967

195 COMESA ‘Key Issues in Regional Integration Volume III’ available at https://www.comesa.int/key-
issues-in-regional-integration/ (accessed 20 March 2022).

196 Afreximbank ‘African Trade Report: Boosting Intra-African Trade: Implications of the African
Continental Free Trade Area Agreement (2018) 92 available at https://www.tralac.org/news/article/13258-
boosting-intra-african-trade-implications-of-the-african-continental-free-trade-area-agreement-african-
trade-report-2018.html (accessed 20 March 2022).

197 Matte R ‘Analysis of the East African Community Integration Process as an Opportunity for Uganda’s
Medium-to Long-Term Development’ (2019) 2 Economics, Law and Policy Journal. 13.

198 The EAC Treaty.
199 Matte R (2019) 13.

200 Verhaeghe E & Mathieson C ‘Understanding the East African Community and its Transport Agenda:
Informal Adaptation in Regional Trade and Transport Cooperation available at https://ecdpm.org/wp-
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by Kenya, Tanzania and Uganda, a post-independence evolution of the colonial era East
African Common Services Organisation.?°' The Community was however dissolved in
1977, among other reasons, due to lack of strong political will, lack of strong participation
of the private sector and civil society in the cooperation activities, disproportionate sharing
of benefits among the partner states due to their differences in their levels of development

and lack of adequate policies to address the situation.?%?

3.3.1 Background to formation

It should be noted, however, that regional economic cooperation in East Africa begun as
far back as 1897 during the era of the colonial administrations. The colonial
administrations for the three territories implemented a number of key integration
milestones between 1897 and 1961, which included: building of a railway line across the
three countries; establishment of a CU in 1917; establishment of the Currency Board,
Postal Union, Court of Appeal, Governor’s Conference, income tax Board and the Joint
Economic Council between 1905 and 1940; and establishment of the East African High
Commission in 1948.29% The East African High Commission was the coordinating body to
deal with the CU, a CET, currency and postage, and also with common services in
transport and communications research and education.?®* In 1961, following
independence, the East African High Commission was replaced by the East African

Common Services Organisation which many observers thought would lead to a political

content/uploads/EAC-Background-Paper-PEDRO-Political-Economy-Dynamics-Regional-Organisations-
Africa-ECDPM-2017.pdf (accessed 20 March 2022).
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Informal Adaptation in Regional Trade and Transport Cooperation available at https://ecdpm.org/wp-
content/uploads/EAC-Background-Paper-PEDRO-Palitical-Economy-Dynamics-Regional-Organisations-
Africa-ECDPM-2017.pdf (accessed 20 March 2022).

202 Preamble to the EAC Treaty.

203 Matte R ‘Analysis of the East African Community Integration Process as an Opportunity for Uganda’s
Medium-to Long-Term Development’ (2019) 2 Economics, Law and Policy Journal 14.

204 Masinde W & Omolo OC ‘The Road to East African Integration’ available at
https://www.jstor.org/stable/10.1163/j.cttlw76vj2.5?seq=1#metadata_info_tab contents (accessed 20
March 2022).
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federation between the three territories.?®> However the new organisation suffered from
a lack of joint planning and fiscal policy, separate political policies and Kenya’s dominant
economic position.2% In June 1965, the dissolution of the East African currency was
announced and was to be replaced with national central banks and currencies. In 1967,

the three countries founded the EAC which was later dissolved in 1977.207

Twenty two years after the collapse of the old EAC, the three East African states decided
to re-establish the Community. This, as indicated above, culminated in the signing of the
EAC Treaty in 1999 with the Treaty entering into force in 2000.2%8

3.3.2 Objectives of the East African Community

The objectives of the EAC are to develop policies and programmes aimed at widening
and deepening co-operation among the partner states in political, economic, social and
cultural fields, research and technology, defence, security and legal and judicial affairs,
for their mutual benefit.?%® Arising from the foregoing, the partner states envisioned
establishment among themselves of a CU, a Common Market, a Monetary Union and
ultimately a Political Federation.?'® The EAC Treaty does not set timeframes for the
achievement of the set milestones. However, protocols that were concluded subsequently
such as the Protocol on the Establishment of the East African Community Monetary Union
(EAMU Protocol) provide timeframes for specific milestones. The EAMU Protocol for

example set a deadline of 2024 for convergence of currencies into a single currency for

205 Njenga NL ‘Legal Status of the East African Community (EAC)’ (2018) 22 RUDN Journal of Law 373.

206 Masinde W & Omolo OC ‘The Road to East African Integration’
https://www.jstor.org/stable/10.1163/].cttlw76vj2.5?seq=1#metadata info_tab contents (accessed 20
March 2022).

207 Njenga NL (2018) 374.

208 Matte R ‘Analysis of the East African Community Integration Process as an Opportunity for Uganda’s
Medium-to Long-Term Development’ (2019) 2 Economics, Law and Policy Journal. 13.

209 Article 5(1) of the EAC Treaty.

210 Article 5(2) of the EAC Treaty.
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the Community.?!" In contrast, there is no stated timeframe for the establishment of a
political federation. The foregoing notwithstanding, and based on the information below,

the EAC is making significant strides in achieving all of the set milestones.

Despite the ultimate objective of the EAC being to establish a political federation, the
region has a stated desire to contribute to the wider unity of Africa and considers itself as
a step towards the achievement of the objectives of the Abuja Treaty.?'2 The EAC Treaty
does not indicate whether the EAC will eventually be absorbed into the AEC, but there is
a stated desire to contribute towards the unity of the African continent as a whole. In the
Protocol on Relations however, the AU recognised RECs undertook to review their
treaties to provide among other things for eventual absorption into the African Common
Market. The African Common Market is the penultimate stage in the establishment of the
AEC.2"3 All AU RECs therefore or at least those that have not done so are required to
update their objectives in line with the Protocol on Relations. The extent of the review to

be undertaken is examined in the next chapter.

3.3.3 Status of Regional Integration in the East African Community

As indicated in the preceding section, the EAC set itself a four stage process of achieving
regional economic and political integration.?’* These include, CU, common market,
monetary union and ultimately a political federation. This section examines the current

status of regional integration in the EAC with respect to the four stage process.

211 United Nations Economic Commission for Africa (UNECA) ‘The East African Monetary Union: Ready
or Not’” available at https://www.uneca.org/sites/default/files/images/eamu_report.pdf (accessed 20 March
2022).

212 Article 130(2) of the EAC Treaty.
213 Article 6(2) of the Abuja Treaty.

214 Article 5(2) of the EAC Treaty.
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The EAC CU was established in 2005, and is based on Art. 75 of the EAC Treaty.?'
Under the CU, the EAC partner states agreed to establish free trade in goods and services
amongst themselves and agreed on a CET, whereby imports from countries outside the

EAC zone are subjected to the same tariff when sold to any of the EAC partner states.?'®

The common market has been in force since 2010 and it followed the CU, which was
established in 2004 and became fully-fledged in January 2010.2'” The partner states
signed a Protocol on the Establishment of the East African Common Market (EAC
Common Market Protocol) in November 2009 which became effective in 2010.2'® The
overall objective of the Common Market is to widen and deepen cooperation among the
partner states in the economic and social fields.?'® This was to be realised through
progressive removal of restrictions on the movement of goods, persons, labour, services
and capital, and the rights of establishment and residence.??° It should be noted that the
EAC common market though operational is yet to be fully implemented. Partner states

are making steady progress towards the full implantation of the common market.??!

215 Njenga NL (2018) 376.

216 Matte R ‘Analysis of the East African Community Integration Process as an Opportunity for Uganda’s
Medium-to Long-Term Development’ (2019) 2 Economics, Law and Policy Journal 17.

217 EAC ‘What is a Common Market?’ https://eac.int/integration-pillars/common-market (accessed 20
March 2022).

218 Common Market available at https://www.eac.int/common-market (accessed on 20 March 2022).

219 Article 4(1) of the Protocol on the Establishment of the East African Community Common Market.
220 Article 2(4) of the Protocol on the Establishment of the East African Community Common Market.

221 Aloo OL ‘Free Movement of Goods in the EAC’ available at
https://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd=&ved=2ahUKEwiAoMTik6LzAhVRD
ewKHbSzDdIQFNoECAYQAQ&url=https%3A%2F%2Fbrill.com%2Fdownloadpdf%2Fbook%2Fedcoll%2F
9789004322073%2FB9789004322073 020.pdf&usg=A0OvVawltkHeKtK1YDvQ7nAYraRL9 (accessed on
20 March 2022). See also Kago C & Masinde W ‘Free Movement of Workers in the EAC’ available at
https://www.|stor.org/stable/pdf/10.1163/|.cttlw76v|2.25.pdf?refreqid=excelsior%e3Adab1262dbd06802393
79f833e19330ad (accessed on 20 March 2022).
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Art. 10 of the EAC Common Market Protocol guarantees the free movement, within the
region, of workers who are citizens of the member states.??? It entitles a worker to apply
for employment and accept offers of employment actually made, move freely within the
territories of the partner states for the purpose of employment, and conclude contracts
and take up employment in accordance with the contracts, national laws and
administrative actions.??® The key principals governing the common market include: (i)
non-discrimination of nationals of other partner states on grounds of nationality; (ii) equal
treatment of nationals of other partner states; (iii) ensuring transparency on matters
concerning the other partner states; and (iv) share information for the smooth

implementation of the Protocol.??#

The EAC partner states signed the Protocol on the Establishment of the East African
Community Monetary Union (EAMU Protocol) in November 2013 as the third stage of
regional integration in the region, aiming at launching a single currency by 2024.22° The
stated objective of the EAC Monetary Union is to “promote and maintain monetary and
financial stability aimed at facilitating economic integration to attain sustainable growth
and development of the Community.”22® For the period leading up to 2024, partner states
were expected to progressively converge their currencies into a single currency in the
Community. Prior to achieving a single currency, the EAC partner states are expected to
harmonise financial monetary and fiscal policies; harmonise financial, payment and

settlement systems; harmonise financial accounting and reporting practices; harmonise

222 Article 7 of the Protocol on the Establishment of the East African Community Common Market.

223 Article 10 of the Protocol on the Establishment of the East African Community Common Market.

224 Article 3(2) of the Protocol on the Establishment of the East African Community Common Market.

225 United Nations Economic Commission for Africa (UNECA) ‘The East African Monetary Union: Ready
or not?’ (2018) available at

https://repository.uneca.org/bitstream/handle/10855/24078/b11876748.pdf?sequence=1&isAllowed=y
(accessed 28 June 2021).

226 Article 3 of the Protocol on the Establishment of the East African Community Monetary Union.
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policies and standards on statistical information; and establish a central bank for the

region.??’

A political federation is the ultimate goal of the EAC regional integration agenda.??® The
process of attaining a political federation is supported by a resolution of the Heads of
State made at a Special Summit in 2004, to examine ways and means of deepening and
accelerating the integration process through a fast-track mechanism.??° The Summit set
up a committee, dubbed the ‘Wako Committee’, to fast-track the EAC political
federation.23° Following the consultative process, the office of Deputy Secretary-General
responsible for Political Federation was established in 2006 to coordinate the process. In
2017, after further studies and consultations, the Heads of State adopted the political
confederation as a transitional model of the East African Political Federation.?®! In
February 2018, the summit appointed a team of experts to among other things study
confederations across the world, both the previous and present, and establish why some
collapsed and why some succeeded.?®? As of April 2021, the team of experts was holding
consultative meetings among partner states to seek their views on the kind of Political

Confederation the EAC should form.233

227 Matte R ‘Analysis of the East African Community Integration Process as an Opportunity for Uganda’s
Medium-to Long-Term Development’ (2019) 2 Economics, Law and Policy Journal 18.

228 Article 5(2) of the EAC Treaty.

229 EAC ‘What is a Political Federation?’ available at https://www.eac.int/political-federation (accessed 20
March 2022).

230 EAC ‘What is a Political Federation?’ available at https://www.eac.int/political-federation (accessed 20
March 2022).

231 EAC ‘What is a Political Federation?’ available at https://www.eac.int/political-federation (accessed 20
March 2022).

232 Press Release by the East African Community Secretariat available at https://www.eac.int/press-
releases/1976-eac-partner-states-to-largely-retain-their-national-sovereignty-under-the-proposed-eac-
political-confederation (accessed 20 March 2022).

233 Press Release by the East African Community Secretariat available at https://www.eac.int/press-
releases/1976-eac-partner-states-to-largely-retain-their-national-sovereignty-under-the-proposed-eac-
political-confederation (accessed 20 March 2022).
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Notwithstanding the progress in regional integration, intra-regional trade within the region
remains low at just about 20 percent.?3* Some of the reasons that have been advanced
for the low intra-regional trade include: informal (unrecorded) cross border trade; poor
infrastructure; non-tariff barriers including cumbersome administrative procedures?3® lack
of complementarity in trading,2¢ institutional capacity weakness to advance regional

integration; and failure to address political issues related to regional integration.23”

According to the African Development Bank, lack of complementarity arises because of
limited product differentiation in trade between countries in the region.?3® Countries within
the EAC and East Africa in general do not produce enough of what their neighbours want
to import because they are all producers and exporters of primary commodities and

importers of manufactured goods.?*°

Chapter four of this mini thesis discusses the implications of the AfCFTA on COMESA,
EAC and SADC. The discussion above relating to COMESA and EAC shows that the two
RECs have objectives of deepening regional economic integration. The RECs seek to
achieve higher levels of economic integration along the lines of the linear model of

economic integration. The EAC, however, seeks to go a step further than the linear model

234 World Trade Organisation ‘Trade Policy Review: East African Community’ available at
https://www.wto.org/english/tratop _e/tpr _e/tp484 e.htm (accessed 20 March 2022).

235 World Trade Organisation ‘Trade Policy Review: East African Community’ available at
https://www.wto.org/english/tratop _e/tpr_e/tp484 e.htm (accessed 20 March 2022).

236 African Development Bank Group ‘East Africa Economic Outlook’ available at
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/2019AEO/REO 2019 -
East Africa .pdf (accessed 20 March 2022).

237 African Development Bank Group ‘East Africa Economic Outlook’ available at
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/2019AEOQ/REO 2019 -
East Africa .pdf (accessed 20 March 2022).

238 African Development Bank Group ‘East Africa Economic Outlook’ available at
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/2019AEOQ/REO 2019 -
East Africa .pdf (accessed 20 March 2022).

239 African Development Bank Group ‘East Africa Economic Outlook’ available at
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/2019AEOQ/REO 2019 -
East_Africa .pdf (accessed 20 March 2022).
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by establishing a political federation. While the two RECs aspire to contribute towards the
achievement of the objectives of the Abuja Treaty, there is nothing in their objectives that
spells out how they are to interface with AfCFTA. From the perspective of the AU, the
AfCFTA is the first step towards the achievement of the AEC. From the AfCFTA, the AU
is expected to deepen continental economic integration further by establishing a
continental CU, a single market for goods and services and follow on regional integration

milestones as highlighted in Art. 6 of the Abuja Treaty.

As discussed in chapter one, the AU with the establishment of the AfCFTA appears to
have introduced a concept of parallelism in Africa’s regional economic integration efforts
where regional integration is now being pursued at two levels, the continental level and
at regional level.?° The foregoing is against the backdrop of the initial plans of the AU to
establish the AfCFTA and continental CU through a process of coordination and
harmonisation of REC FTAs and CUs.?*! The initial approach by the AU was intended to
avoid duplication of efforts between the AU and the RECs in the establishment of the
AEC. With the current state of affairs, however, there is need to consider whether the
RECs under consideration should continue pursuing higher levels of economic integration
or should instead review their objectives to align with the new AU approach towards the
establishment of the AEC.

As shown above, African RECs face several challenges in their efforts to boost intra-
regional trade. While economic integration remains one of the solutions to unlocking trade
in Africa, it is by no means the only one.?*? The factors impeding trade in Africa some of
which have been discussed in relation to COMESA and the EAC, show that there is more

that needs to be done to boost intra-africa trade. Chapter four proposes that should the

240 Refer to section 1.3.
241 Article 88(1) of the Abuja Treaty.
242 SADC ‘SADC Industrialisation Strategy and Roadmap 2015 — 2063’ available at

https://www.sadc.int/files/2014/6114/9721/Repriting Final Strateqgy for translation 051015.pdf
(accessed 20 March 2022).
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RECs under consideration consider reviewing their treaties to align with the new AU
approach to continental economic integration, their focus should be to address constraints
to intra-Africa trade that fall outside the economic integration paradigm. The RECs should
maintain the levels of economic integration achieved so far, allow and support the AU
integration process, and review their objectives to focus on addressing supply side

constraints to intra-Africa and intra-regional trade.

The next section will consider the background, objectives and status of regional
integration of SADC.

3.4 The Southern African Development Community

As the name suggests, SADC is made up of countries in Southern Africa. The region
currently has 16 member states namely Angola, Botswana, Comoros, Democratic
Republic of Congo, Eswatini, Lesotho, Madagascar, Malawi, Mauritius, Mozambique,

Namibia, Seychelles, South Africa, Tanzania, Zambia and Zimbabwe.?43

The vision of SADC is to build a region in which there will be a high degree of
harmonisation and rationalisation, to enable the pooling of resources to achieve collective

self-reliance in order to improve the living standards of the people of the region.?44

3.4.1 Background to formation

Regional integration in southern Africa started as an initiative of the Frontline States in
the 1970s, and was initially directed towards the political liberation of the region.?*> The

Frontline States were Angola, Botswana, Lesotho, Mozambique, Eswatini, Tanzania,

243 SADC ‘About SADC’ available at https://www.sadc.int/member-states (accessed 20 March 2022).

244 SADC ‘About SADC’ available at https://www.sadc.int/about-sadc/overview/sadc-vision/ (accessed 20
March 2022).

245 Southern African History Online ‘Frontline States’ available at
https://www.sahistory.org.za/article/frontline-states (accessed 20 March 2022).
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Zambia and from 1980, Zimbabwe.?*® As more and more states attained political
independence, the region decided to revise the mandate of the regional body by putting
more focus on economic and political issues in the post-colonial period.?*” Following a
preparatory meeting in Arusha, Tanzania, in July 1979, nine Southern African states on
1 April 1980 founded the Southern African Development Coordination Conference
(SADCC) in Lusaka, Zambia, when they signed a statement of strategy ‘Southern Africa:
Towards Economic Liberation, as well as a programme of action covering areas of
Transport and Communications, Food and Agriculture, Industry, Manpower Development
and Energy’.2*8 SADCC had more elaborate aims than the Frontline States, and aimed at
reducing economic dependence on South Africa. One additional member, Malawi joined
SADCC to bring the total membership to nine.?*® SADCC managed to access
considerable external aid, and embarked on numerous programmes and projects, but did
not succeed in reversing the fundamental economic dependence of many of its members
on South Africa.?’¢ SADCC’s main shortcomings were its singular focus on transport at
the expense of other sectors, its one-sided dependence on the West, and its failure to

make meaningful progress on reducing dependence on South Africa. 2%

When it became clear, in the early 1990s, that a democratic South Africa was becoming

an irreversible prospect, and against the background of changes in the global economy

246 Southern African History Online ‘Frontline States’ available at
https://www.sahistory.org.za/article/frontline-states (accessed 20 March 2022).

247 Mapuva J & Mapuva ML ‘The SADC regional bloc: What challenges and prospects for regional
integration?’ (2014) 18 Law, Democracy & Development Journal 22 36. 24.

248 SADC ‘Regional Indicative Strategic Plan’ available at
www.sadc.int/files/5713/5292/8372/Regional _Indicative Strategic Development Plan.pdf (accessed 20
March 2022).

249 SADC ‘Status of Integration in the Southern African Development Community’ available at
https://www.sadc.int/files/9915/9154/2991/Status_of Integration_in_the SADC_Region Report.pdf
(accessed 20 March 2022).

250 Amos S ‘The Role of South Africa in SADC Regional Integration: The Making or Braking of the
Organisation’ (2010) 5 Journal of International Commercial Law and Technology 124.

251 SADC ‘Status of Integration in the Southern African Development Community’ available at
https://www.sadc.int/files/9915/9154/2991/Status_of Integration_in_the SADC Region Report.pdf
(accessed 20 March 2022).
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and severe droughts in the sub-region, the Heads of State of SADCC on 17t August 1992
turned SADCC into SADC.?%? This was done by way of a declaration entitled ‘Towards a
Southern African Development Community’ in which they agreed to form an economic
community of Southern African States. At the same meeting the SADCC member states
adopted a Treaty establishing SADC.2% The Treaty changed the name of the organisation
from SADCC to SADC and its mission also changed from that of reducing dependence
on South Africa to one of creating an economic community in Southern Africa. South
Africa joined SADC in August 1994 .25 Mauritius became its 12 member in August 1995.
In 1997 Congo (DRC) and Seychelles were admitted as 13 and 14 members respectively.

Madagascar joined in 1999 while Comoros is the latest to join, having joined in 2017.2%

3.4.2 Objectives of the Southern African Development Community

The objectives of SADC are, to:

(a) promote sustainable and equitable economic growth and socio-economic
development that will ensure poverty alleviation with the ultimate objective of its
eradication, enhance the standard quality of life of the people of Southern Africa and
support the socially disadvantaged through regional integration (b) promote common
political values, systems and other shared values which are transmitted through
institutions which are democratic, legitimate, and effective (c) consolidate, defend and
maintain democracy, peace, security and stability?®® (d) promote self-sustaining
development on the basis of collective self-reliance, and the interdependence of
Member States (e) achieve complementarity between national and regional strategies

and programmes (f) promote and maximize productive employment and utilisation of

252 Amos S (2010) 124.

253 The SADC Treaty signed on 17t August 1992, entered into force on 5% October 1993 after all the 10
founding members ratified it.

254 About SADC available at https://www.sadc.int/member-states (accessed 20 March 2022).

255 About SADC available at https://www.sadc.int/member-states (accessed 20 March 2022).

2% Article 5 of the SADC Treaty as amended in 2006.
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resources of the Region (g) achieve sustainable utilisation of natural resources and
effective protection of the environment (h) strengthen and consolidate the long standing

historical, social and cultural affinities and links among the people of the Region.?%”

Unlike other REC treaties such as the COMESA Treaty,?%® the objectives of SADC are
silent on the future relationship of SADC and the AEC, once the latter is established.
COMESA ultimately seeks to contribute towards the establishment, of the AEC. As
indicated in chapter two and this chapter as well, the SADC Treaty entered into force
earlier than the Abuja Treaty, the SADC Treaty having entered into force on 5 October
1993 and the Abuja Treat on 12 May 1994. The foregoing notwithstanding, the RECs in
2008 undertook to amend their treaties in order to provide an organic link to the AEC.259
Further, the RECs committed themselves to provide for eventual absorption into the
African Common Market. As will be discussed in chapter four, however, this mini thesis
takes the view that RECs should not prepare for a terminal role into the AEC. Rather, they
should prepare for co-existence based on the principles of complementarity and

subsidiarity.

Interestingly, the SADC Treaty does not set out the roadmap for achieving regional
economic integration. The objectives do not make reference to the attainment of the
conventional integration milestones such as, establishment of a FTA, a CU, a common
market, a monetary union and an economic community as per the linear model of
economic integration.?6® What the Treaty does however, is that it empowers member
states to conclude such Protocols as may be necessary in each area of co-operation.26'

One requirement for the Protocols to be concluded is that they should spell out the

257 Article 5 of the SADC Treaty.

258 Refer to sections 3.2.2 and 3.3.2.

259 Article 5 of the Protocol on Relations.
260 Article 5 and 6 of the SADC Treaty.

261 Article 22 of the SADC Treaty.
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objectives and scope of, and institutional mechanisms for, co-operation and integration.262
Pursuant to Art. 22 of the SADC Treaty, SADC in 1996 concluded the Protocol on Trade,
which entered into force in 2000. The Protocol on Trade, envisaged the establishment of
a FTA by 2008 through the elimination of barriers to trade. The Protocol on Trade however
did not expressly provide for the establishment of a CU, common market and monetary
union for SADC.

In 2003, SADC adopted the Regional Indicative Strategic Development Plan (RISDP)
which provided a clear timetable for regional integration in SADC.?63 The RISDP moved
the SADC economic integration vision beyond what was proposed in the Protocol on
Trade to include the establishment of a CU by 2010, a common market by 2015, a
monetary union by 2016 and an Economic Union by 2018.2%4 |t is important to note,
however, that the RISDP is a non-binding Agreement which merely outlines the
necessary conditions that should be realised towards the attainment of SADC’s long term
goals.?®® There will be need in this regard for SADC to develop legally binding protocols

on the aspects of regional integration that are not specified in the Protocol on Trade.

3.4.3 Status of Regional Integration in the Southern African Development
Community

The SADC FTA was achieved in August 2008, when a phased programme of tariff

reductions that had commenced in 2001 resulted in the attainment of minimum conditions

for the FTA, 85 percent of intra-regional trade amongst the partner states attained zero

262 Article 22 of the SADC Treaty.

263 SADC ‘SADC Regional Indicative Strategic Plan available at
www.sadc.int/files/5713/5292/8372/Regional Indicative Strategic Development Plan.pdf (accessed 20
March 2022).

264 Trade Law Centre (Tralac) ‘The Regional Indicative Strategic Development Plan: SADC’s trade-led
Integration Agenda available at https://www.tralac.org/files/2012/04/S12TB022012-SADC-RISDP-SADC-
agenda-20120418.pdf (accessed 20 March 2022).

265 Trade Law Centre (Tralac) ‘The Regional Indicative Strategic Development Plan: SADC’s trade-led
Integration Agenda’ available at https://www.tralac.org/files/2012/04/S12TB022012-SADC-RISDP-SADC-
agenda-20120418.pdf (accessed 20 March 2022).
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duty.?%6 While the minimum conditions were met, maximum tariff liberalisation was only
attained in January 2012 when the tariff phase down process for sensitive products was

completed.?67

After establishment of the FTA, the next SADC integration milestone is establishment of
the SADC CU. This was not achieved as of December, 2020 and efforts are still underway
to establish the CU.2%® Tralac Law Centre notes that various challenges have hampered
the process of establishing the CU in SADC including delays in phasing down of tariffs
for the FTA and the complexity created by multiple memberships of SADC member states
in various regional blocs.?%° SADC is yet to set a new deadline for the establishment of a
CU_270

Delay in establishing a CU inevitably meant the other integration milestones could also
not be achieved within the set timeframes. As is the case with the CU, SADC is yet to
set a revised date for establishing the Common Market. After the Common Market, the
next integration milestone for SADC is a Monetary Union. This too remains work in

progress. SADC however observes that in general terms, a number of indicators show

266 About SADC available at https://www.sadc.int/about-sadc/integration-milestones/free-trade-area/
(accessed 20 March 2022).

267 About SADC available at https://www.sadc.int/about-sadc/integration-milestones/free-trade-area/
(accessed 20 March 2022).

268 SADC ‘Status of Integration in the Southern African Development Community’ available at
https://www.sadc.int/files/9915/9154/2991/Status of Integration in the SADC Region Report.pdf
accessed 20 March 2022).

269 Trade Law Centre (Tralac) ‘The Regional Indicative Strategic Development Plan: SADC’s Trade-led
Integration Agenda’ available at https://www.tralac.org/publications/article/4612-the-regional-indicative-
strategic-development-plan-sadc-s-trade-led-integration-agenda.html (accessed 20 March 2022).

270 The SADC Secretariat notes that the region has not pursued a stepwise approach to regional
integration. Rather, seeking first to consolidate the FTA, SADC had pursued a developmental approach to
integration that focuses on sectoral co-operation, industrialisation and infrastructure development so as to
enable sustainable natural resource exploitation, value addition and beneficiation, and competitiveness as
a pre-requisite and necessary conditions for meaningful trade and deeper integration to occur (See Status
of Integration in the Southern African Development Community available at
https://www.sadc.int/files/9915/9154/2991/Status_of Integration_in_the SADC Region Report.pdf
(accessed 20 March 2022).
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some progress in financial integration,?’ although a lot still needs to done.?’? A Monetary
Union is where two or more countries achieve macroeconomic convergence, stable and
harmonise exchange rates systems, liberalise capital and current accounts transactions

and adopt market-oriented approaches to the conduct of monetary policy.?"3

The fifth and last integration milestone for SADC is the establishment of an Economic
Union. SADC planned to establish an Economic Union by 2018. However, this too
remains work in progress and a new timeframe is yet to be set for its realisation. An
Economic Union entails implementation of a single currency in the SADC region.?* SADC
notes that the single biggest challenge in attaining an Economic Union, and any of the
more advanced economically related integration milestones, is the lack of clarity
surrounding the issue of countries with membership of more than one CU.?’> The idea of
pursuing continental economic integration is one way of resolving the problem of multiple

REC membership.

Despite the progress made in regional integration, statistics show that regional trade
within SADC is low at 20 percent.?’® This is compared to 40 percent in Asia and 60 percent
in the European Union.?’” This implies that SADC, like COMESA trades 90 percent with

212 SADC ‘Status of Integration in the Southern African Development Community’ available at
https://www.sadc.int/files/9915/9154/2991/Status_of Integration_in_the SADC_Region_Report.pdf
accessed 20 March 2022).

2713 SADC ‘Integration milestones’ available at https://www.sadc.int/about-sadc/integration-milestones/
(accessed 20 March 2022).

274 SADC ‘Integration milestones’ available at https://www.sadc.int/about-sadc/integration-milestones/
(accessed 20 March 2022).

275 SADC ‘Integration milestones’ available at Southern African Development Community :: Single Currency
(sadc.int) (accessed 20 March 2022).

276 SADC ‘SADC for increased intra-regional and international trade’ available at https://www.sadc.int/news-
events/news/sadc-increased-intra-regional-and-international-trade/ (accessed 20 March 2022).

217 QOlayiwola W ‘Governing the Interface between the African Continental Free Trade Area and Regional
Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available at
https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-
recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 20 March 2022).
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external countries.?’® Lewis also notes that regional trade is dominated by South Africa,
which enjoys a huge surplus in the region, thus achieving equal rates of economic growth

becomes difficult.27®

The discussion above of the three RECs has shown that despite the progress made at
deepening regional integration, intra-regional trade within the RECs remains dismally low.
It would appear that elimination of tariffs and non-tariff barriers alone may not be the

answer to boosting intra-regional trade.

Like the COMESA and EAC Treaties, the SADC treaty does not spell out the envisaged
relationship between SADC and the AfCFTA. Neither does the SADC Treaty explain the
envisaged relationship between SADC and the AEC. What is clear for now however is
that continental regional integration will be taking place in parallel to sub-regional
integration. As observed earlier, parallelism in Africa’s regional integration agenda
undoubtedly connotes an element of duplication of efforts between the two levels of the
African regional integration paradigm. Chapter four discusses in detail the negative
implications of the AfCFTA on the three RECs under consideration and highlights the
need for a clear division of labour between the AU, the AfCFTA and the AEC on the one

hand and the RECs on the other, in order to avoid duplication of efforts.

35 Conclusion

The chapter discussed three RECs, COMESA, EAC and SADC in terms of their
background, objectives and status of regional integration. The three RECs seek to
deepen regional integration and to promote sustainable economic growth and

development for their member states. Of the three RECs under consideration, only

278 Mlambo HV & Mlambo ND ‘Challenges impending Regional Integration in Southern Africa’ (2018) 10
Journal of Economics and Behavioural Studies 253.

2719 | ewis J ‘Reform and opportunity: The changing role and patterns of trade in South Africa and SADC’
(2001) available at https://documents.worldbank.org/curated/en/302921468741633875/Reform-and-
opportunity-the-changing-role-and-patterns-of-trade-in-South-Africa-and-SADC  (accessed 20 March
2022).
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COMESA has a stated objective of contributing towards the establishment of the AEC
while EAC and SADC are silent on the matter. COMESA commits to convert itself into an

organic entity of the AEC.

It was further noted that the AU with the establishment of the AfCFTA appears to have
introduced a concept of parallelism in Africa’s regional economic integration efforts where
regional integration is now being pursued at two levels, the continental level and at
regional level. The foregoing is against the backdrop of the initial plans of the AU to
establish the AfCFTA and continental CU through a process of coordination and
harmonisation of REC FTAs and CUs. The initial approach by the AU was intended to
avoid duplication of efforts between the AU and the RECs in the establishment of the
AEC. With the current state of affairs, however, there is need to consider whether the
RECs under consideration should continue pursuing higher levels of economic integration
or should instead review their objectives to align with the new AU approach towards the
establishment of the AEC.

The chapter also noted the strides that the three RECs are making at deepening regional
integration. The EAC has made the most progress having established a CU, a common
market, and is now working towards establishing a monetary union by 2024. COMESA
and SADC on the other hand have established FTAs and are in the process of

establishing CUs.

The reported progress in regional integration for the three RECs, has however not
translated in the much anticipated increase in intra-regional trade. Some of the reasons
for the low intra-regional trade in Africa include: lack of complementarity, infrastructure
deficit, high transaction costs and non-tariff barriers. Notwithstanding the gloomy picture,

the RECs are making determined efforts towards addressing the constraints to trade.

With the establishment of the AfCFTA, it has been suggested that perhaps the RECs
could consider shifting their focus to addressing the supply side constraints to intra-Africa

and intra-regional trade. At the same time, the RECs should also work towards supporting
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the AUs efforts at expediting regional economic integration in Africa. Chapter four
discusses the probable implications of the AfCFTA on the continued existence of the three
RECs in question namely: COMESA, EAC and SADC.
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CHAPRTER FOUR

IMPLICATIONS OF THE AFRICAN CONTINENTAL FREE TRADE AREA ON THE
EXISITNG REGIONAL ECONOMIC COMMUNITIES

4.1 Introduction

The previous chapter discussed three regional economic communities (RECs) namely
the Common Market for Eastern and Southern Africa (COMESA), the Southern African
Development Community (SADC) and the East African Economic Community (EAC). The
three RECs were discussed in terms of the background to their establishment, their
objectives, and finally the status of regional integration. The chapter also analysed some

of the reasons for the low intra-regional trade among the three RECs.

It was noted that of the three RECs, the EAC has made the most progress in achieving
higher levels of regional economic integration, having established a customs union and a
common market and currently working towards establishing a monetary union and a
political federation. COMESA and SADC on the other hand have established free trade

areas and are in the process of establishing customs unions.

It was further noted that intra-regional trade within the three RECs remained low at 10
percent for COMESA, 20 percent for EAC and SADC. This was contrasted with RECs
like the EU where intra-regional trade averages 60 percent. Among the reasons for the
low-intra-regional trade include: lack of complementarity, infrastructure deficit, high

transaction costs and non-tariff barriers.

Lack of complementarity in the exports of member states of the RECs in question was,
however, highlighted as the major reason for the low intra-regional trade. Member states
of the three RECs are heavily dependent on export of raw materials as opposed to
finished products. It is therefore expected that the more industrialised and diversified the
economies of these countries become, the higher the chances of boosting intra-regional
trade.
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The purpose of this chapter is to discuss the negative implications of the African
Continental Free Trade Area (AfCFTA) on existing RECs with particular focus on
COMESA, EAC and SADC.

4.2 Implications of African Continental Free Trade Area on the continued

existence of the existing regional economic communities
As discussed in chapter two, the AfCFTA should have come about through a process of
co-ordination and harmonisation of tariff and non-tariff systems of the African Union (AU)
recognised RECs. However, due to the uneven progress of the RECs, the AU in 2012
decided to fast track the establishment of the AfCFTA on the basis of an agreement, the
AfCFTA Agreement as opposed to through a process of co-ordination and harmonisation
of REC FTAs.280

In discussing the implications of the AfCFTA on the continued existence of the existing
REC:s, it will be helpful first to appreciate the African Union’s (AU) long term vision for the
RECs as articulated in the Treaty Establishing the African Economic Community (Abuja
Treaty) and the Protocol on Relations between the African Union and the Regional
Economic Communities (Protocol on Relations). This aspect was briefly discussed in
chapter one and chapter three and will be considered in some detail in this chapter.?8
With the establishment of AfCFTA, it has been suggested elsewhere that there should be
consideration for the AfCFTA to eventually subsume one or two of the RECs.?%? The
chapter will thus discuss how such proposals reconcile with the long term vision of the
AU, for the RECs and most importantly, the chapter will discuss the probable future of the
RECs following the establishment of the AfCFTA.

280 Refer to section 1.3.
281 Refer to the sections 1.1 and 3.3.2.
282 parshotam A ‘Can the African Continental Free Trade Area offer a new beginning for trade in Africa’

available at https://www.africaportal.org/publications/can-african-continental-free-trade-area-offer-new-
beginning-trade-africa/ (accessed 16 April 2022).
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In discussing the implications of the AfCFTA on the existing RECs and in particular the
three RECs under consideration, this mini thesis submits that the AfCFTA is likely to have
an effect on future economic integration programmes of the RECs as REC member states
may decide to prioritise continental economic integration efforts over related sub-regional
activities. The mini thesis will also examine what the future of the RECs should be arising
from the potential shift in focus of REC member states from REC integration programmes

to continental integration programmes.

For purposes of giving context to the discussion that follows, reference to the acronym
RECs, unless the context otherwise dictates, should be construed to mean the three
RECs under consideration namely COMESA, EAC and SADC.

4.2.1 The African Union’s long term vision for the Regional Economic
Communities

As discussed in chapter two, RECs in Africa, particularly the eight AU recognised RECs
are considered as building blocs for the establishment of the African Economic
Community (AEC).?83 The AU envisaged the establishment of the AEC through a process
of co-ordination and harmonisation of the activities of the eight RECs.?84 RECs were also
expected to have as their final objective the establishment of the AEC.?®5 Equally as
discussed in chapter two, the AfCFTA was supposed to be established through a process
of co-ordination and harmonisation of tariff and non-tariff systems among the various
RECs with a view to establishing a Customs Union (CU) at the continental level by means
of adopting a CET.28 This was at stage four of the six stage process for the establishment

of the AEC.%®" Stage four was expected to be achieved by 2019. Stage five which is

283 Refer to section 2.2.2.

284 Article 88 of the Abuja Treaty.
285 Article 88(2) of the Abuja Treaty.
286 Refer to section 2.2.2.

287 Article 6(2) of the Abuja Treaty.
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establishment of the African Common Market is supposed to be achieved by 2023 while
stage six, establishment of the AEC, African Monetary Union and Pan-African Parliament,

was to be achieved by 2028.28

While the Abuja Treaty provided for eventual absorption of the RECs into the AEC, the
Treaty fell short of indicating the stage at which the integration was supposed to occur.
To resolve this uncertainty, the AU in 2008 adopted the Protocol on Relations whose
objectives among others included promoting co-ordination and harmonisation of the
activities of the RECs in order to facilitate their integration and absorption into the African
Common Market.?®® The Protocol, signed between the AU and the RECs, required the
latter to take steps to review their treaties to provide an organic link to the AEC.?*° The

AUs vision for the RECs therefore remains one of integrating them into the AEC.

One important provision of the Protocol on Relations, was the undertaking by the parties
to co-ordinate their policies, programmes and activities with a view to avoiding
duplication.?®’ Duplication in this case would entail the AU undertaking activities of the
RECs or vice versa. This is why the Protocol on Relations was very clear on the
obligations of the parties and how the RECs were to contribute to the establishment of
the AEC.

Understanding the long term plan of the AU for the RECs is critical in appreciating the
interface that should exist between the AfCFTA and the RECs. The Protocol on Relations
among other things set out to avoid duplication of efforts between the AU and the RECs.
The establishment of the AfCFTA on the basis of an agreement runs counter to the stated
objective of the Protocol on Relations which necessitates an examination of the

implications that the AfCFTA shall have on the RECs under consideration.

288 Article 6(2) of the Abuja Treaty.
289 Article 3(2) of the Protocol on Relations.
290 Article 5 of the Protocol on Relations.

291 Article 4 of the Protocol on Relations.
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4.2.2 The African Continental Free Trade Area and the Regional Economic
Communities

In terms of the relationship that should exist between the AfCFTA and the RECs, the
starting point is to consider the membership of the AfCFTA Agreement. The RECs are
not members of the AfCFTA, rather it is the member states of the AU that are eligible for
membership. The only involvement of the RECs in the activities of the AfCFTA is
representation on the Committee of Senior Trade Officials, in an advisory capacity.?%?
Interestingly, the AfCFTA Agreement identifies the REC FTAs as building blocks for the
AfCFTA.?%® Since the RECs are not members of the AfCFTA, this could only be
interpreted to mean the AfCFTA will ride on the experiences of member states that have
already established FTAs within their RECs, to lead the process of establishing the
continental FTA.2°* One would expect that as discussions on liberalisation of trade on the
African Continent take place, member states of specific RECs will be expected to share
regional experiences that the AfCFTA may draw on. The RECs themselves, however, will
not have significant involvement in the process. Member states belonging to RECs that
have not established FTAs will have to take a leaf from their counterparts in submitting
schedules of tariff concessions and making commitments under the Trade in Services

Protocol.

Unlike the Abuja Treaty, the AfCFTA Agreement is silent on the status of the RECs either
at the entry into force of the AfCFTA Agreement, at full operationalisation of AfCFTA, or
when the African single market is established. The Agreement only provides for what
happens in the event of inconsistency between the AfCFTA Agreement and the REC
Agreements. Art. 19(1) of the AfCFTA Agreement provides that in the event of any conflict

292 Article 12(5) of the AfCFTA Agreement.
293 Article 5 (b) of the Treaty Establishing the AEC.

294 Olayiwola W ‘Governing the Interface between the African Continental Free Trade Area and Regional
Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available at
https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-
recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 16 April 2022).
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or inconsistency between the AfCFTA Agreement and any regional agreement, the

AfCFTA Agreement shall prevail to the extent of the specific inconsistency.?%°

Art. 19(2) of the AfCFTA Agreement, however, provides some clarity on how progress of
the AfCFTA on the trade integration front may affect the activities of the RECs. Art. 19(2)
allows state parties that are members of other RECs, trading arrangements and customs
unions, which have attained among themselves higher levels of regional integration than
that under the AfCFTA Agreement, to maintain such higher levels among themselves.
The Protocol on Trade in Goods which is annexed to the AfCFTA Agreement goes further
to state that State Parties that have attained higher levels of elimination of customs duties
and trade barriers than those provided in the Protocol, shall maintain, and where possible

improve upon, those higher levels of trade liberalisation among themselves.?%

Art. 19(2) of the AfCFTA Agreement entails that RECs will only maintain their levels of
economic integration if they are higher than those for the AfCFTA. If the AfCFTA
liberalises trade beyond the level of a particular REC, then member states of such REC
should abandon trade liberalisation efforts at REC level, and align with the AfCFTA. In
practice therefore, and as observed in chapter one, the particular modalities for tariff
reductions in the AfCFTA will likely require REC FTAs to persist as ‘islands’ until the tide

of liberalisation envisaged by the AfCFTA rises above them in the medium to long term.2%7

What is not clear, however, is what happens to a REC whose level of economic integration
is surpassed by that of the AfCFTA. As noted in chapter one, RECs in Africa are at
different stages of economic integration with some, yet to establish FTAs.?%® The AfCFTA
Agreement should have gone further to give direction on how such RECs shall operate

following the establishment of AfCFTA. There is therefore likely to be some uncertainties

295 The AfCFTA is expected to build on and improve upon the acquis of the existing REC FTAs. The REC
FTAs will only be replaced once the tide of AfCFTA liberalisation rises above level of respective RECs.

296 Article 8(2) of the Protocol on Trade in Goods.
297 Assessing Regional Integration in Africa VIII.

298 Refer to section 2.2.2.
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particularly for RECs that will fall below the AfCFTA tide of trade liberalisation and by
extension, economic integration. The Southern African Institute of Internal Affairs (SAIIA)
however suggests that further consideration is warranted regarding the potential for the
AfCFTA to eventually subsume one or two of the RECs, or for the AfCFTA to become

more ambitious through implementation.?%°

This mini thesis submits that beyond the AfCFTA, the AU and the RECs should consider
revisiting the Protocol on Relations so as to give clarity to the future relations of not only
the AfCFTA and the RECs but also, of the AEC and the RECs. The Protocol for example
should state what becomes of a REC whose regional integration status is overtaken by
the AfCFTA and subsequent continental integration milestones. The development of the
AfCFTA Agreement slightly modifies the roadmap to the establishment of the AEC as
articulated in the Abuja Treaty and the Protocol on Relations and as a consequence
thereof, there may be need to update the Protocol on Relations.3%° This discussion will be

considered in more detail, in the next section.

29 Parshotam A ‘Can the African Continental Free Trade Area offer a new beginning for trade in Africa’
available at https://www.africaportal.org/publications/can-african-continental-free-trade-area-offer-new-
beqginning-trade-africa/ (accessed 6 July 2021).

300 The AfCFTA should have come about through a process of coordination and harmonisation and not on
the basis of an agreement (See Articles 6(1) and 88(1) of the Abuja Treaty).
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4.2.3 Implications of the African Continental Free Trade Area on economic
integration programmes of the Common Market for Eastern and Southern
Africa, East African Community and Southern African Development
Community

COMESA, EAC and SADC, like other RECs in Africa are working towards deepening
regional economic integration for purposes of liberalising trade among themselves,
promoting foreign investment and boosting intra-regional trade.3?! To this end, the RECs
have set themselves milestones for deepening regional economic integration which are
drawn from the linear model*? of regional integration. As discussed in chapter one, the
linear model articulates the following stages of regional economic integration, free trade
area, customs union, common market, economic and monetary union and economic
community.3°* COMESA, EAC and SADC are at different stages of the linear model, but

are all working towards achieving higher levels of integration.

With regards to COMESA, COMESA established an FTA in 2000 and launched its CU in
2009. However, as observed in chapter three, the CU is yet to become operational.
COMESA also seeks to establish a common market, a monetary union and economic
community. The EAC on the other hand is the most advanced REC in Africa with regards
to regional economic integration. As observed in chapter three, the EAC has established
a customs union and a common market and is working towards establishing a monetary

union and a political federation. By establishing a common market, the EAC has

301 Mwasha NO ‘The Benefits of Regional Economic Integration for Developing Countries in Africa: A
Case Study of East African Community’ available at https://www.semanticscholar.org/paper/The-Benefits-
of-Regional-Economic-Integration-for-%3A-Mwasha/18beea4e9968371264a4a0b3a577d657073bde88
(accessed 28 June 2021).

302 The linear approach has been critiqued by some scholars as being inadequate and not appropriate for
the development conditions of African countries. Instead Davies has proposed a "development
integration" approach which argues, that "development integration stresses the need for both macro and
micro co-ordination in a multi-sectoral programme embracing production, infrastructure and trade". In
addition, Davies argued that to compensate the least developed countries in a regional integration project
that ensured a more equitable balance of the benefits of regional integration trade integration would need
to be complemented by regional industrial development (See Ismail FA ‘Advancing Regional Integration
in Africa through the Continental Free Trade Area’ (2017) 10 Law and Development Review 143).

303 Refer to section 1.2.
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exceeded stage three of the Abuja Treaty roadmap which required RECs to establish

FTAs and customs unions by 2017.

SADC set out to establish an FTA by 2008, a customs union by 2010, a common market
by 2015, a monetary union by 2016 and an economic union by 2018. In line with the
above timelines, SADC establish an FTA in 2008, but has however fallen behind with the
other integration milestones.?** The region is currently working towards establishing a
customs union. While SADC has made some strides towards establishing a customs

union, it has a long way to go to achieve the milestone.30%

With regards to the implications of the AfCFTA on the existing RECs, the starting point is
the Protocol on Relations. Art. 4 of the Protocol on Relations required the parties to co-
ordinate their policies, measures, programmes and activities with a view to avoiding
duplication thereof. This was in line with the AUs vision to establish the AEC gradually
using the RECs as building blocs. In this regard the AU set out a clear roadmap3° to the
establishment of the AEC, which roadmap outlined the responsibilities of the parties in

the process leading up to the establishment of the continental economic community.

The establishment of the AfCFTA on the basis of an agreement however, indirectly
modifies the Abuja Treaty roadmap.3%” This is because according to the Abuja Treaty

roadmap, the AfCFTA should not have been established on the basis of an agreement.

304 Refer to section 3.3.4.

305 SADC ‘Status of Integration in the Southern African Development Community’ available at
https://www.sadc.int/files/9915/9154/2991/Status of Integration in_the SADC Region Report.pdf
(accessed on 16 April 2022).

306 The Abuja Treaty roadmap.

307 See section 15 of the Draft framework, roadmap and architecture for Fast Tracking the Continental
Free Trade Area (Draft Framework) available at https://www.tralac.org/documents/resources/cfta/343-
draft-framework-road-map-and-architecture-for-fast-tracking-the-cfta/file.html (accessed on 16 April
2022). The African Union in section 15 of the Draft Framework observe that the institutional framework for
Africa’s market integration did not explicitly provide for the establishment of a Pan-African Free Trade
Area. Rather its focus was on the RECs which were expected in the third of the six stages of the process
of the creation of the AEC, to establish FTAs and CUs. Further, the starting point of market integration at
the continental level was expected to be a Customs Union.

75


https://www.sadc.int/files/9915/9154/2991/Status_of_Integration_in_the_SADC_Region_Report.pdf
https://www.tralac.org/documents/resources/cfta/343-draft-framework-road-map-and-architecture-for-fast-tracking-the-cfta/file.html
https://www.tralac.org/documents/resources/cfta/343-draft-framework-road-map-and-architecture-for-fast-tracking-the-cfta/file.html

Rather, the AfCFTA should have come about through a process of harmonisation and
coordination of REC FTAs.3% Establishment of the AfCFTA on the basis of an agreement
lends itself to duplication of efforts as the AU is beginning the process of establishing the

AfCFTA from inception as opposed to leveraging on the progress made by the RECs.

According to the Abuja Treaty, the starting point of market integration at continental level

was expected to be a Customs Union3° followed by the African common market.310

The foregoing means there will be duplication of efforts in the establishment of the
AfCFTA. Member states belonging to RECs that have already established FTAs will have
to undergo the same processes they did when establishing REC FTAs, in establishing
the AfCFTA. Additionally, while the Abuja Treaty envisages absorption of the RECs into
the African Common Market, most of the RECs have as their ultimate objective
establishment of economic communities. This means the RECs also envisage
establishment of common markets, monetary unions and eventually economic
communities. This is the case for COMESA and SADC. For EAC, it envisages

establishment of a monetary union and a political federation as well.

The United Nations Economic Commission for Africa (UNECA) observe that with the
establishment of the AfCFTA, the other reaming role for RECs in trade will be the
formation of REC CUs. Further, that these can remain islands of further integration within
the AfCFTA frame work.3"" The foregoing however does not address the problem of

duplication of efforts that is likely to arise. This mini thesis submits that there is need for

308 Refer to sections 1.1, 1.2, 2.2.1 and 4.2.

309 Section 15 of the Draft framework, roadmap and architecture for Fast Tracking the Continental Free
Trade Area (Draft Framework) available at https://www.tralac.org/documents/resources/cfta/343-draft-
framework-road-map-and-architecture-for-fast-tracking-the-cfta/file.html (accessed on 16 April 2022).

310 Article 6(2)(e) of the Abuja Treaty.

311 United Nations Economic Commission for Africa (UNECA) ‘Assessing Regional Integration in Africa
VIII" available at https://www.uneca.org/fr/assessing-regional-integration-africa-viii (accessed 16 April
2022).
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a comprehensive review of REC trade related roles and objectives for purposes of

ensuring harmony in Africa’s regional integration efforts.

To prevent possible duplication of efforts, the AU Assembly in 2017 called for a clear
division of labour and effective collaboration among the AU, the RECs and members
states and other continental institutions in the implementation of the AfCFTA.3'2 Such
collaboration according to the Assembly should be based on principles of subsidiarity and
comparative advantage.3'® The Assembly mandated the African Union Commission to
develop a proposal in collaboration with other stakeholders on an effective division of
labor among stakeholders, again based on the principle of subsidiarity.3'* Udombana

opines that:

‘For AEC/AfCFTA, RECs will be authorised to only advance the integration agenda in
specific areas. The AfCFTA organs will not take action in those areas not falling within
their exclusive competences. They will do so only when their objectives cannot be

adequately achieved by individual states or RECs.3"®

UNECA on the other hand opines that in the long run, as the level of continental
integration deepens, the trade related functions of RECs are expected to be consolidated
at the continental level in line with the 18 ordinary session of the Assembly of the African

Union decision for consolidation of the Tripartite and other FTAs into a Continental Free

312 Udombana JN ‘A Step Closer: Economic Integration and African Continental Free Trade Area’ (2020)
31 DUKE Journal of Comparative International Law 67.

313 The principal of features prominently in discussions concerning the allocation and exercise of political
and legal authority in multilevel governance arrangements in which at least some competences are
shared between different levels of political-legal decision making. The basic thrust of the subsidiarity
principle favours governance at lower, more local levels (See Staden VA ‘Subsidiarity in Regional
Integration Regimes in Latin America and Africa’ available at
https://www.researchgate.net/publication/304263271 Subsidiarity in Regional Integration Regimes in
Latin_ America_and_Africa/link/5889b00da6fdcc9a35c30702/download (accessed 16 April 2022).

314 Udombana JN (2020) 69.

315 Udombana JN (2020) 69.
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Trade Area.’'® The observation by the UNECA is interesting as it does not suggest
absorption of the RECs into the AEC as envisaged in the Protocol on Relations. Rather it
points to consolidation of REC trade related functions at continental level in line with the
18 ordinary session of the Assembly of the African Union.3'” This seems to suggest that
the RECs should still be able to carry out non-trade related functions post establishment
of the AfCFTA and even the AEC. The foregoing is also in line with the recommendations
of the AU Specialised Technical Committee on Finance, Monetary Affairs, Economic
Planning and Integration which recommended that the RECs should be organic structures

of the AU rather than just building blocs with a terminal role.3'8

Arising from the foregoing, this mini thesis submits that the solution to dealing with the
problem of duplication of efforts between the AU and the RECs lies in modifying the roles
of the RECs on the basis of the principle of subsidiarity and allowing the RECs to focus
on areas of co-operation that fall outside the linear path of regional integration.3'® The
extent of the review is considered in the sections that follow. In line with the Protocol on
Relations, the RECs should review their treaties to provide first, for the role of the RECs
in the implementation of AfCFTA Agreement and secondly, to modify their objectives to

focus on non-linear areas of co-operation.

To begin with, the AU does not clearly define the role of the RECs in the implementation
of AfCFTA Agreement. While the AfCFTA Agreement recognises the REC FTAs as
building blocs for the AfCFTA, the Agreement does not explain how the RECs shall

318 African Union (AU) ‘African Continental Free Trade Area: Questions and Answers’ available at
https://repository.uneca.org/handle/10855/43253 (accessed 16 April 2022).

317 African Union (AU) ‘African Continental Free Trade Area: Questions and Answers’ available at
https://repository.uneca.org/handle/10855/43253 (accessed 16 April 2022).

318 African Union ‘Report on the status of regional integration in Africa’ available at
https://au.int/en/documents/20200523/africa-regional-integration-index-report (accessed on 16 April
2022).

319 Udombana JN (2020) 68.
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contribute towards the successful implementation of the AfCFTA.32° The AfCFTA
Agreement allows RECs to attend meetings of the Committee on Senior Trade Officials
in an advisory capacity. Beyond that, the Agreement does not guide on how the RECs

could enable and fast track implementation of the AfCFTA at regional level.

Udombana observes that RECs could provide expertise for members to research trade
facilitation in order to participate effectively in the multilateral trading system and enhance
trade competitiveness.3?' He further observes that RECs could provide financial support
to their members to develop integration programmes and generally meet their
AEC/AfCFTA timelines.3?? The UNECA on the other hand observes that the AU should
encourage the RECs secretariats to develop the operational legal framework and
implementation modalities of the AfCFTA provisions. It further observes that the AfCFTA
secretariat should draw up a roadmap for each of the RECs in the implementation of the
AfCFTA Agreement in line with the commonalities of the relevant texts, which roadmap
would serve as a framework for RECs in defining the activities, objectives and priorities
for co-operation in the implementation of the AfCFTA Agreement. The foregoing points to
a need for the RECs to mainstream implementation of the AfCFTA into their treaties and

protocols.

This mini thesis submits that rather than duplicating efforts with the AU/AfCFTA, the RECs
should instead focus on fast tracking the implementation of the AfCFTA at regional level.

The RECs should re-align their trade policies to ensure smooth and efficient

320 The United Nations Commission for Africa observes that there is no common understanding of ‘RECs
as building blocs of the AEC and Article 5(b) of the AfCFTA. UNECA further observes that this may pose
a challenge in building the interface as key stakeholders may have diverse expectation of the needs and
objectives of the interface. UNECA notes that the Protocol on Relations is crucial to the functionality of
the interface in the presence of multiple trade regimes.

Olayiwola further notes that there is need to recognise the difficulty inherent in the definition and nature of
the AU-RECs relationship as it is governed by various texts and none of them clearly present definitions
of subsidiarity, comparative advantage, regional and continental complementarity, a fact which provides
room for different interpretations of the principles by various stakeholders.

321 Udombana JN (2020) 65.

322 Udombana JN (2020) 65.
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implementation of the AfCFTA Agreement.3?3 Further, RECs should avoid pursuing higher
levels of economic integration and instead focus on the roles highlighted above. Assisting
with the implementation of the AfCFTA, will help to expedite continental integration and
fast track the establishment of the continental customs union ahead of schedule. With the
establishment of the AfCFTA it is time to streamline regional integration efforts in Africa
and work towards the common goal of achieving continental economic integration.
Gumede observes that one of the possible interfaces between the AfCFTA and the RECs
is the option of reducing the roles of the RECs to coordination with the idea being that the
Secretariats of the RECs are trimmed down and the focus of capacities in the RECs gets
dedicated to coordination of the countries that belonged to the REC at the point of the
AfCFTA taking over the RECs.3?* In other words, Secretariats of the RECs would service

member countries and interface with the AfCFTA Secretariat.

Udombana observes that RECs may either be building or stumbling blocks in the
realisation of AfCFTA. He further notes that the major problem with Africa’s RECs is their
overlapping membership and mandate which poses potential conflict regarding which
organisations obligations should take precedence. Udombana notes that there is also
absence of clear principles of coordination.among the RECs which could cause them to
become stumbling blocks on the path to the Pan-African vision of the AfCFTA.32°> Hence
to avoid RECs being stumbling blocs to the AfCFTA and the AU, there is need to carefully
develop a framework of cooperation between AU and the RECs aimed at fostering
complementarity, harmony and unity in the implementation of Africa’s economic

integration programmes.

323 Olayiwola observes that RECs should align various trade polices to the focus areas of the AfCFTA
(See Olayiwola W ‘Governing the Interface between the African Continental Free Trade Area and
Regional Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available at
https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-
recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 16 April 2022)).

324 Gumede V ‘The African Continental Free Trade Agreement and the future of Regional Economic
Communities’ (2021) 39 Journal of Contemporary African Studies 479.

325 Udombana JN (2020) 66.
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Erasmus makes an interesting observation on what is expected of the RECs with the
establishment of the AfCFTA.32 He notes that while AfCFTA Agreement considers the
RECs as building blocs for AfCFTA, it does not require them to establish CUs. He further
notes that the Agreement requires state parties that are members of other RECs which
have attained among themselves higher levels of regional integration to maintain such
higher levels among themselves.3?” This means RECs are required to maintain their
current levels of economic integration be it FTAs, CUs or common markets as the case

may be.

This mini thesis therefore submits that the RECs should begin to re-align their treaties
and protocols in order to support and compliment the continental economic integration
process. The RECs should help member states with technical support to meet AfCFTA
timelines. With coordinated efforts between the AfCFTA and the RECs, there is a high
likelihood of fast tracking implementation of the AfCFTA as well as the remaining

integration milestones of the AU.

In addition to the RECs facilitating the continental economic integration process, the
RECs should also review their treaties to focus on.areas of cooperation that fall outside
the linear model of economic integration. The RECs should focus on complementing the

AUs efforts at among other things facilitating and boosting intra-Africa trade.3® Among

326 Erasmus G ‘Making the AfCFTA and the RECs work’ available at
https://www.tralac.org/blog/article/15233-making-the-afcfta-and-the-recs-work.html (accessed 16 April
2022).

327 Erasmus G ‘Making the AfCFTA and the RECs work’ available at
https://www.tralac.org/blog/article/15233-making-the-afcfta-and-the-recs-work.html (accessed 16 April
2022.

328 The Action Plan for Boosting Intra-Africa Trade already allocates responsibilities to the AU, RECs and
member states in the implementation of the seven clusters identified in the Action Plan (See Action Plan
for Boosting Intra-African Trade available at
https://au.int/web/sites/default/files/newsevents/pressreleases/26498-pr-action_plan for boosting _intra-
african_trade f-english.pdf (accessed 16 April 2022). Since the AfCFTA is being rolled out in parallel to
the Action Plan for Boosting Intra-Africa Trade, the RECs could compliment the efforts of the AU by
mainstreaming the provisions of the Action Plan for Boosting Intra-Africa Trade into their activities and
programmes.
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the expected benefits of regional economic integration is increased levels and volumes
of trade.3?° When tariff and non-tariff barriers to trade are eliminated, countries that form
part of a regional economic grouping are expected to trade more with each other than
with third parties. As observed in chapter three, however, intra-regional trade within
African RECs has remained very low despite all the efforts to deepen regional
integration.33° Intra-regional trade in COMESA, EAC and SADC has remained low at 10
percent, 20 percent EAC and 20 percent SADC respectively.33' Equally as observed in
chapter three,33? the low level of intra-regional and intra-Africa®3® trade is attributed to a
number of factors, among them lack of diversification of the export base, inadequate and

poor state of Africa’s 334trade related infrastructure.

In his foreword to the SADC Industrialisation Strategy and Roadmap 2015 to 2063, the

late President of Zimbabwe Mr. Robert Mugabe, observed as follows:

‘Despite persistent efforts to boost trade within the region through the SADC Free Trade
Area, the value of intra-SADC trade has remained very low, at only 17 percent of total
SADC trade. Exports from the region are dominated by unprocessed or minimally
processed products mainly from the agricultural and mineral sectors, thus providing very

low value returns. Such low level of intra-regional trade clearly shows that the great

329 Mwasha NO ‘The Benefits of Regional Economic Integration for Developing Countries in Africa: A
Case Study of East African Community’ available at https://www.semanticscholar.org/paper/The-Benefits-
of-Regional-Economic-Integration-for-%3A-Mwasha/18beea4e9968371264a4a0b3a577d657073bde88.
(accessed 16 April 2022).

330 Refer to sections 3.2.3, 3.3.3, and 3.4.3.
331 Refer to sections 3.2.3, 3.3.3, and 3.4.3.
332 Refer to section 3.3.3.

333 |Intra- Africa trade stands at 18 percent with most of that trade being in agricultural products (See Mene
W ‘The African Continental Free Trade Area (AfCFTA): Boosting Intra-Africa Trade’ (2020) 51 Geo. J. Int
L. 751).

334 African Union ‘ Boosting Intra-African Trade: Issues Affecting Intra-African Trade, Proposed Action
Plan for boosting Intra-African Trade and Framework for the fast tracking of a Continental Free Trade
Area’ available at https://au.int/en/documents/20120118/biat-issues-affecting-intra-african-trade-
proposed-action-plan-boosting-intra (accessed 16 April 2022).
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emphasis placed on tariff elimination, has not brought about the intended socio-
economic development, nor the enhancement of quality of life and the well-being of our
people. To address this challenge, we have agreed to act collectively, as a Region, to
implement effective strategies that boost the productive capacity of our industries,
develop infrastructure that leverages industrialization and promotes technological

advancement.’33%

From the foregoing, it is clear that regional integration efforts that focus predominantly on
achieving integration milestones under the linear model are unlikely to yield the desired
results in terms of boosting intra-Africa trade. The late President Mugabe observed that
Africa needs to do more than just eliminate tariff and non-tariff barriers, in order to boost

intra-Africa trade.336

The RECs should thus seek to address factors that impede intra-regional trade such as
trade facilitation, industrialisation and development of trade related infrastructure. While
there is a lot of optimism regarding the potential for the AfCFTA to boost intra-Africa trade,
such optimism may not yield the expected results if the current impediments to Africa’s
trade are not addressed.33” The RECs should therefore compliment the AUs efforts at
boosting intra-Africa trade by focusing among other things on addressing supply side

constraints to trade in Africa.338 Otherwise Africa will continue to achieve higher levels of

335 SADC ‘SADC Industrialisation Strategy and Roadmap 2015 — 2063’ available at
https://www.sadc.int/files/2014/6114/9721/Repriting_Final Strategy for translation 051015.pdf
(accessed 16 April 2022).

33 SADC ‘SADC Industrialisation Strategy and Roadmap 2015 — 2063’ available at
https://www.sadc.int/files/2014/6114/9721/Repriting_Final Strategy for translation 051015.pdf
(accessed 16 April 2022).

337 Section 8 of the Action Plan for Boosting Intra-Africa Trade available at
https://au.int/web/sites/default/files/newsevents/pressreleases/26498-pr-action plan for boosting intra-
african_trade f-english.pdf (accessed on 16 April 2022).

338 African Union ‘ Boosting Intra-African Trade: Issues Affecting Intra-African Trade, Proposed Action
Plan for boosting Intra-African Trade and Framework for the fast tracking of a Continental Free Trade
Area’ available at https://au.int/en/documents/20120118/biat-issues-affecting-intra-african-trade-
proposed-action-plan-boosting-intra (accessed 16 April 2022).
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economic integration but without much to show for it in terms of improvements in intra-

Africa trade.

Some scholars observe that the regional integration landscape today is extremely diverse
and does not merely follow the linear approach to integration.33° They argue that the linear
approach is inadequate and inappropriate for the development conditions of African
countries.®*® Ismail making reference to Davies, instead proposes a ‘development
integration’ approach which stresses the need for both macro and micro co-ordination in
a multi-sectoral programme embracing production, infrastructure and trade.3*' Davies
further argues that least developed countries should be complemented with regional
industrial developments in order for the benefits of regional integration to be shared

equitably among the participating member states.34?

Cognisant of the foregoing, the AU in 2012 made a decision to roll out the AfCFTA in
parallel with the Action Plan for Boosting Intra-Africa Trade (APBIAT). The APBIAT
summarises activities for boosting intra-Africa trade into seven clusters namely: trade
policy; trade facilitation; productive capacity; trade related infrastructure; trade finance;
trade information; factor market integration.>*3 Other AU programmes intended at
boosting intra-Africa trade include the Action Plan for Accelerated Industrial Development
of Africa (AIDA) and the Programme for Infrastructure Development in Africa (PIDA).

These and other programmes were taken into account in the development of the

339 |smail FA ‘Advancing Regional Integration in Africa through the Continental Free Trade Area’ (2017)
10 Law and Development Review 143.

340 Ismail FA (2017) 143.

341 |smail observes that UNCTAD has also been a proponent of ‘developmental regionalism’ which is
defined as cooperation among countries in a broader range of areas than just trade and trade facilitation
to include investment, research and development as well as policies aimed at accelerating regional
industrial development and regional infrastructure provision, such as the building of better networks of
roads and railway (See Ismail FA (2017) 143).

342 Ismail FA (2017) 143.
343 Section 8 of the Action Plan for Boosting Intra-Africa Trade available at

https://au.int/web/sites/default/files/newsevents/pressreleases/26498-pr-action _plan for boosting intra-
african_trade f-english.pdf (accessed on 16 April 2022).
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APBIAT.3* The AU further called on member states, RECs and AU Commission to
promote industrial development of the continent, and value addition with a view to
diversifying economies and moving away from reliance on traditional export

commodities.3*°

Further to the foregoing, Olayiwola observes as follows:

‘Importantly, there is need to develop framework and modalities for the harmonisation
of all operational trade measures in the continent. The AfCFTA secretariat with support
of RECs and private sector should address unsupportive trade-related policies and
formation of continental value chains. The existing platform of APBIAT, continental
value chain, AU trade facilitation strategies and various RECs initiatives should be

adequately explored.’346

In search of division of labour between the AU/AfCFTA and the RECs, this thesis submits
that the AU should inspire the RECs to focus on implementing the APBIAT and other
measures intended to boost intra-Africa trade. The AfCFTA secretariat should encourage
the RECs to develop programmes and projects identified by the APBIAT. The RECs can
also assist in developing mechanisms for their various member states to mainstream the
APBIAT into their development strategies focusing on different areas that would address
challenges and facilitate optimal benefits from the AfCFTA. It is also important to note
that the objectives of the RECs cover more issues than the AfCFTA and the economic
integration milestones. Some of the issues covered in the RECs treaties include

objectives related to addressing supply side constraints to trade.

344 Section 9 of the Action Plan for Boosting Intra-Africa Trade available at
https://au.int/web/sites/default/files/newsevents/pressreleases/26498-pr-action_plan for boosting_intra-
african_trade f-english.pdf (accessed on 16 April 2022).

345 Africa Union ‘Decisions, Declarations and Resolutions of the 18 Summit of the AUs Heads of State
and Government’ available at https://au.int/en/decisions-21 (accessed 16 April 2022).

346 Olayiwola W ‘Governing the Interface between the African Continental Free Trade Area and Regional
Economic Communities Free Trade Areas: Issues, Opportunities and Challenges’ available at
https://www.tralac.org/documents/resources/cfta/4229-governing-the-interface-between-the-afcfta-and-
recs-ftas-issues-opportunities-and-challenges-uneca-november-2020.html (accessed 16 April 2022).
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The COMESA Treaty for example is very elaborate on provisions that address supply
side constraints to regional trade. It provides among other things for cooperation in the
development of transport and communications,3*” cooperation in industrial development;
cooperation in the development of energy; standardisation and quality assurance;
cooperation in the development of science and technology and cooperation in agriculture
and rural development. Other non-trade related areas of cooperation for COMESA
include: health matters,**® women development and business and peace and security. It
is safe to state that most of what is contained in the APBIAT is already covered in the
COMESA Treaty.

The EAC Treaty equally has very elaborate provisions on addressing supply side
constraints to intra-regional trade. The EAC Treaty provides among other things for
cooperation in investment and industrial development, cooperation in standardisation and
quality assurance, cooperation in infrastructure and services, cooperation in the
development of human resources, science and technology, cooperation in agriculture and

food security, and cooperation in tourism and wildlife management.349

The SADC Treaty on the other hand is not as elaborate as the COMESA and EAC Treaty
in its objectives around addressing supply side constraints to regional trade. SADC’s
approach instead has been to define these areas of cooperation in various protocols that
it has issued. Notable among these include: Protocol on Education Training; Protocol on
Energy; Protocol on Fisheries; Protocol on Livestock; Protocol on Mining; Protocol on

Transport, Communications and Meteorology; Protocol on Science, Technology and

347 Chapters 11, 12, 13, 15, 17 & 18, of the COMESA Treaty.
348 Articles 110, 154 & 163 of the COMESA Treaty.

349 Chapters 12, 13, 15 & 16 of the EAC Treaty.

86



Innovation; Protocol on Shared Watercourses and Protocol on the Development of

Tourism.3%0

The AU and the RECs therefore should work towards modifying the roles and objectives
of the RECs to focus on addressing the various impediments to intra-regional trade.3%' By
doing so, Africa will be able to maximise the gains to be realised from the AfCFTA.
Additionally, by modifying the focus of the RECs from the linear path regional integration,
to impediments to intra-regional trade, also known as supply side constraints to trade,
RECs will have a clear direction of what they need to focus on going forward. This will
also help to resolve the uncertainties relating to the fate of the RECs, following the
establishment of the AfCFTA.

Lastly on this issue, with the modification of the objectives of the RECs to focus among
other things on supply side constraints, this mini thesis submits that there will be need to
revisit the long term vision of the AU for the RECs as articulated in the Abuja Treaty and
the Protocol on Relations. The proposal for RECs to focus on supply side constraints is
long term and will require the RECs to co-exist with the AfCFTA and the AEC until Africa’s
trade volumes and global share of trade rises to the levels of the other developed
continents. The establishment of the AfCFTA makes it imperative for the AU and the
RECs to rethink economic integration efforts on the continent as a whole in order to avoid
needless duplication of efforts.3%2 The RECs should not continue with the business as
usual approach to sub-regional integration. Some bold decisions may be required on the
part of the RECs, in a bid to streamline the economic integration agenda of the African

continent. The call by the AU Assembly in 2017 for a clear division of labour and effective

350 SADC ‘SADC Protocols’ available at https://www.sadc.int/about-sadc/overview/sa-protocols/
(accessed on 16 April 2022).

351 |smail urges African countries to carefully consider their approach to regional integration and adopt a
more pragmatic ‘development integration approach’ rather than the more ideological ‘open regionalism’
approach that is currently obtaining (See Ismail FA (2017) 145).

352 Gumede V (2021) 479.
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collaboration among the AU, the RECs and members states and other continental

institutions in the implementation of the AfCFTA cannot be overemphasised.3%3

Further, RECs should not just be considered as building blocs to the AfCFTA and the
AEC with a terminal role. Rather, the RECs should be converted at an appropriate time
into organic structures of the AEC.3%* COMESA already has as its final objective
conversion into an organic entity of the AEC. The EAC and SADC on the other hand will
need to add among the changes to be made to their treaties, conversion into organic

entities of the AEC, as their ultimate objective.

With the proposal for RECs to be converted into organic entities of the AfCFTA and AEC,
there is need to address the challenge of multiple and overlapping membership of RECs.
The section that follows briefly discusses possible solutions to the problem of multiple
and overlapping REC membership arising from the recommendation that RECs should
co-exist with the AfCFTA and the AEC.

4.2.4 Implications of the African Continental Free Trade Area on multiple and
overlapping membership of Regional Economic Communities

Overlapping membership has been identified as one of the obstacles to regional
integration in Africa.3%® Most African countries belong to two or more RECs. The resulting

problems of multiple and overlapping memberships constitute a spaghetti bowl that

hinders regional integration.3>¢ Hailu observes the following:

353 Refer to section 4.2.3.

354 African Union ‘Report on the status of regional integration in Africa’ available at
https://au.int/en/documents/20200523/africa-regional-integration-index-report (accessed on 16 April
2022).

355 Simo YR ‘The African Continental Free Trade Area in a Decaying Multilateral Trading System:
Questioning the Relevance of the Enabling Clause’ available at
https://www.academia.edu/41252579/The_African Continental Free Trade Area in_a Decaying Multil
ateral Trading System Questioning the Relevance of the Enabling Clause (Accessed 16 April
2022).

3% Draper P, Halleson D, & Alves P ‘From Spaghetti to Cannelloni? SACU, Regional Integration and the
Overlap Issue in Southern Africa available at https://www.africaportal.org/publications/sacu-regional-
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‘Countries wish to join their economies for various reasons some of which include
attraction of foreign investment, enhancing cooperation, fostering security and
generally attaining economic development. With these aims in mind, governments sign
and become members of multiple regional integration schemes. However, some of
these integration schemes simply reflect the desire but not always the political will to
capture the economic gains and international negotiating strength that regionalisation

can bring.”3%7

The three RECs under consideration are no exception to the problem of overlapping and
multiple REC membership. As observed earlier, nine out of the 21 COMESA member
states also belong to SADC while four belong to the EAC.3%® Mapuva and Mapuva
observe that overlapping and multiple REC membership causes the following problems:
first, it creates confusion, competition and duplication among the RECs.3%° Secondly it
constitutes a burden on the tax payer and thirdly, it creates trade inconsistencies among
the regional blocs.3%° Mapuva and Mapuva further note that multiple memberships are not
only costly but inefficient and are partly responsible for the limited capacity and success
of SADC and other RECs.3¢"

integration-and-the-overlap-issue-in-southern-africa-from-spaghetti-to-cannelloni/ (accessed 16 April
2022).

357 Hailu BM ‘Regional Economic Integration in Africa Challenges and Prospects’ (2014) 8 Mizan Law
Review 301.

3% The nine that belong to SADC include: Comoros, Democratic Republic of Congo, Eswatini,
Madagascar, Malawi, Mauritius, Seychelles, Zambia and Zimbabwe, while the four belonging to EAC
include Burundi, Kenya, Rwanda and Uganda.

359 Here, Mapuva and Mapuva note that a country can only belong to one customs union which is a
challenge for countries that have multiple REC membership. They further note that differences in
approaches to integration add to the confusion, inconsistency and incoherence in policies (See Mapuva J
& Mapuva ML ‘The SADC Regional Bloc: What Challenges and Prospects for Regional Integration (2014)
18 Law, Democracy & Development Journal 26.

360 Mapuva J & Mapuva ML (2014) 28.

361 Mapuva J & Mapuva ML (2014) 28.
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Draper and others observe that past attempts to address overlapping REC membership
have not been successful. An example is given of the Tripartite Free Trade Area (TFTA)
which initially set out to resolve the challenge of overlapping membership but later
evolved into a new FTA encompassing the three existing RECs instead of consolidating
them. Draper and others further observe that the AfCFTA is structured in a similar manner
to the TFTA.

The AfCFTA Agreement has as one of its objectives, the goal of resolving the challenge
of multiple and overlapping memberships.32 The mechanism of how this will be
addressed is not explained in the Agreement. However, a careful interpretation of Art.
19363 appears to shed some light on the matter. Art. 19 as discussed above requires state
parties belonging to RECs that have attained higher levels of economic integration among
themselves, to maintain such levels. Art. 19 further makes AfCFTA Agreement superior
to REC Agreements in the event of a specific inconsistency. The foregoing speaks to a
process of gradual consolidation of REC FTAs into the continental FTA. This is in line
with the observation by the United Nations Economic Commission for Africa that the
AfCFTA will likely require REC FTAs to persist as ‘islands’ until the tide of liberalisation
envisaged by the AfCFTA rises above them .in the medium to long term. From the
foregoing, it is clear that the AfCFTA does not fully take on the task of reconciling overlap
among the RECs.3%4

The AfCFTA is but only the first step by the AU to resolve the problem. Complete
resolution of the problem is only expected to take place once the RECs are absorbed into

the AEC in line with the Abuja Treaty.3%° It is hoped that the AU will accelerate continental

362 Article 3(h) of the AfCFTA Agreement.
363 Article 19 of the AfCFTA Agreement.

364 Kuhlmann K & Agutu LA ‘The African Continental Free Trade Area: Toward a New Legal Model for
Trade and Development’ (2020) 51 Georgetown Journal of International Law 762.

385 Article 5(1)(d) of the Protocol on Relations.
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integration as a means of finding a lasting solution to overlapping REC membership.366
This mini thesis however argues against RECs having a terminal role into the AEC.
Rather, it calls for amendment of the Abuja Treaty and Protocol on Relations so as to
provide for conversion of the RECs at an appropriate time into organic entities of the
AEC .37

This mini thesis submits that a solution to overlapping membership should instead lie

within the context of a relationship of co-existence between the RECs and the AfCFTA.

One of the key reasons for countries deciding to join RECs is the desire to benefit from
larger markets.3%® Most African countries are small in terms of human population and
therefore look to regionalism in order to expand their markets. With economic integration
efforts in Africa being pursued at a continental level, the desire for African countries to
belong to more than one REC should diminish with time. The establishment of the AfCFTA
is a major milestone in this regard. Once the AfCFTA is fully operationalised, African
countries will have access to a continental market for goods and services which will

diminish any benefits there may have been in belonging to more than one REC FTAs.

When the RECs review their treaties to reflect the new roles they are expected to take up
namely working towards addressing supply side constraints to trade and other non-
market integration areas of cooperation, it should make it easy for African countries to
choose to belong to one REC only. Hailu proposes adoption of a protocol on ‘one country
one community membership’ as one of the AU recognised principles on RECs.3%° He

notes that such a protocol would cause countries to seriously think of their membership

366 Bello AS ‘The Prospects and Challenges of African Continental Free Trade Area Agreement’ (2018) 26
Sri Lanka Journal of International Law 141.

367 Refer to section 4.2.3.

368 Gathii TJ ‘African Regional Trade Agreements as Flexible Legal Regimes’ (2009) 35 North Carolina
Journal of International Law & Commercial Regulation 648.

369 Hailu BM ‘Regional Economic Integration in Africa Challenges and Prospects’ (2014) 8 Mizan Law
Review 324.
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in different RECs before signing to one.3’° The proposal by Hailu appears to be the most
effective way of resolving the problem of multiple REC membership both in the medium
to long term. This will however require some bold and brave decisions on the part of the
AU.

For the three RECs under consideration, it is interesting to note, as observed in chapter
three, that they still continue to push towards the entry into force of the TFTA Agreement.
This is despite the entry into force of the AfCFTA Agreement. Most likely, the TFTA will
be overtaken by Art. 19 of the AfCFTA Agreement. In this regard, Member States with
overlapping membership of the three RECs under consideration, COMESA, EAC and

SADC will have to choose to belong to only one of them.

4.3 Conclusion

In summary, this chapter has discussed the implications of the AfCFTA on the existing
RECs with particular focus on COMESA, EAC and SADC. The chapter first shed some
light on the envisaged future relationship between the AEC and the African RECs.
According to the AU, the eight AU recognised RECs are supposed to be absorbed into
the AEC at stage five of the Abuja Treaty roadmap.

The chapter also discussed the relationship between the AfCFTA and the RECs. It was
highlighted that the RECs are not members of the AfCFTA, rather it is the Member States
of the AU that are eligible for membership. The only involvement of the RECs in the
activities of the AfCFTA is representation on the Committee of Senior Trade Officials, in
an advisory capacity. It was further highlighted that the AfCFTA Agreement is silent on
the status of the RECs either at the entry into force of the AfCFTA Agreement, or at full

370 Oppong observes that with the help of national institutions and commissioned experts, countries
should be guided to decide based on predominately economic criteria, which RECs best suit their needs
taking into account the fact that the ultimate realisation of the vision of an African Economic Community
may help address some of their needs (See Oppong FR ‘The African Union, African Economic
Community and Africa’s Regional Economic Communities: Untangling a Complex Web’ (2010) 18 African
Journal of International and Comparative Law 96).
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operationalisation of AfCFTA, or when the African single market is established. This has

resulted in some confusion on the status of the RECs going forward.

The chapter also discussed the challenges of duplication of efforts arising from the
decision by the AU to pursue continental economic integration from scratch. State parties
that are members of RECs that have established FTAs will be required to make offers of
tariff concessions to the AfCFTA the same way they did at REC level. The same is
expected to happen with negotiations towards the establishment of the continental CU.
Art. 19 of the AfCFTA Agreement makes the AfCFTA Agreement superior over REC
Agreements to the extent of a specific inconsistency. This means that any progress that
is achieved by the RECs on the linear model of economic integration, is likely to be
surpassed by the AU economic integration process in due course. This lends itself to

unnecessary duplication of work considering that the AU is doing everything from scratch.

To overcome the foregoing, this chapter has proposed a modification of the roles of the
RECs to provide for, first: the role of the RECs not only in the implementation of AfCFTA
but also in fast tracking continental integration, and secondly, modification of objectives
of the RECs to focus on areas of cooperation that fall outside the linear model of regional
integration. The chapter has highlighted that unlike in developed countries where there is
specialisation in the production and supply of goods and services based on comparative
advantages, in Africa production is widely dispersed and products receive minimal value
addition, which diminishes the impact of the RECs sub-regional FTAs and the potential
of the AfCFTA. The RECs should therefore focus on addressing issues articulated in
among other programmes, the APBIAT. These issues include promoting industrialisation
among African economies, development of trade related infrastructure, trade facilitation,
and trade finance. This chapter also proposed that rather than be absorbed into the AEC,
the RECs should instead be converted into organic entities of the AEC so that they can

continue among other things to facilitate and work towards boosting intra-Africa trade.

Lastly, the chapter discussed that in order to resolve the challenge of overlapping REC

membership, the AU and the RECs should work towards developing a protocol on ‘one
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country one REC membership’ as one of the AU’s recognised principles on RECs. Such

a protocol would cause countries to seriously think of their membership in different RECs.
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CHAPTER 5

CONLCUSION AND RECOMMENDATIONS

51 Conclusion

The aim of this mini thesis was to examine the implications of the African Continental Free
Trade Area (AfCFTA) on the continued existence of the existing regional economic
communities (RECs) with particular focus on the Common Market for Eastern and
Southern Africa (COMESA), East African Community (EAC) and the Southern African
Development Community (SADC). It has been noted that the decision by the African
Union (AU) to establish the AfCFTA on the basis of an agreement rather than through a
process of coordination and harmonisation of REC FTAs as initially envisaged in the
Treaty Establishing the African Economic Community (Abuja Treaty) raises concerns on
the future of the economic integration programmes of the RECs.3"' RECs for a long time
have been considered as building blocs for the establishment of the AEC in line with the
provisions of the (Abuja Treaty) and the Protocol on Relations between the African Union
and the Regional Economic Communities (Protocol on Relations).3”2 The establishment
of the AfCFTA on the basis of an agreement fundamentally changes the approach, and
calls for a re-evaluation of the role of the RECs in promoting regional economic integration

in Africa.

This mini thesis has highlighted the background to the establishment of the AfCFTA as
well as the objectives and institutional architecture of the continental free trade area. It
has been noted that the AU envisaged the establishment of the AfCFTA through a
process of co-ordination and harmonisation of REC FTAs.372 However, due to the uneven
progress of the RECs in establishing free trade areas (FTAs) and customs unions (CUs),

the AU in 2012 made a decision to fast track the establishment of the FTA by an indicative

371 Refer to section 4.2.3.
372 Refer to section 4.2.2.

373 Refer to sections 1.1, 2.2.1,4.2,4.2.1, & 5.1.
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date of 2017.374 On 18 March 2018, the AfCFTA Agreement was opened for signature
and entered into force on 30 May 2019 following the deposit of the 22 instrument of
ratification. Among the objectives of the AfCFTA Agreement is the creation of a single

market for goods and services.3"®

The mini thesis further discussed the three RECs under consideration in terms of their
background, objectives, and status of regional economic integration. It has been noted
that the three RECs all follow the linear model of regional integration which involves
establishment of a free trade area (FTA), a customs union (CU), a common market, a
monetary union and eventually an economic community. This is also referred to as the
stepwise approach to regional integration. This notwithstanding, it is not uncommon to
find slight variations in a few RECs. The EAC for example seeks to establish a political

federation as opposed to an economic community as its ultimate objective.

It has also been noted that of the three RECs under consideration, the EAC has made
the most progress at deepening regional integration having established a CU and
common market and currently working towards establishing a monetary union and a
political federation. COMESA and SADC on the other hand have established FTAs and
are in the process of establishing CUs. COMESA launched its CU in 2009, however, the

CU is yet to become operational.37®

With regards to intra-regional trade, this mini thesis observed that intra-regional trade
within the three RECs remains low at 10 percent for COMESA, 20 percent for EAC and
20 percent for SADC.%"” This was contrasted with RECs like the EU where intra-regional

374 Refer to sections 1.1 & 2.2.2.
375 Refer to section 2.3.
376 Refer to sections 3.2.3, 3.3.3 & 3.4.3.

377 Refer to sections 3.2.3, 3.3.3 & 3.4.3.
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trade on average stands at stood at 60 percent.3”® Among the reasons advanced for the
low intra-regional trade included lack of diversification, cumbersome border procedures

and inadequate trade related infrastructure.

In chapter four, it was noted that the AfCFTA Agreement is silent on the probable
relationship that should exist between the AfCFTA and RECs.%”° The Abuja Treaty and
the Protocol on Relations on the other hand requires the RECs to have as their final
objective absorption into the AEC.38° This was supposed to occur at stage five of the
Abuja Treaty roadmap. Prior to stage five, the RECs were expected to establish FTAs
and CUs and the AfCFTA was expected to come about through a process of co-ordination
and harmonisation of REC FTAs.3! |t has been noted that the RECs are at different
stages of regional integration with some yet to even establish FTAs. It was further noted
that the AfCFTA Agreement is silent on the fate of RECs that shall fall behind the AU

regional integration process.

However, in the event of an inconsistency between the AfCFTA agreement and a regional
agreement, the AfCFTA agreement prevails to the extent of the specific inconsistency.382
Further, Art. 19(2) requires state parties that are members of other RECs, regional trading
arrangements and CUs which have attained among themselves higher levels of regional
integration than under the Agreement, to maintain such higher levels among themselves.
The foregoing will require RECs to persist as small islands until the tide of not just
continental trade liberalisation but also of the AUs economic integration programmes,

rises above them.383

378 Refer to sections 3.2.3 & 3.4.3.

379 Refer to section 4.2.2.

380 Refer to sections 3.3.2, 3.4.2 & 4.2.1.
381 Refer to sections 1.2 & 4.2.1.

382 Refer to section 4.2.2.

383 Refer to sections 4.2.2, 4.2.3 & 4.3.4.
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The biggest challenge that has arisen with the establishment of the AfCFTA in the manner
that it has been established is duplication of efforts between the AU and RECs. The AU,
with the establishment of the AfCFTA appears to have introduced a concept of parallelism
in Africa’s regional economic integration efforts where regional integration is now being
pursued at two levels, the continental level and at regional level.38 The foregoing
scenario points to an urgent need to reconcile the two process in order to avoid

duplication.

There is also the challenge of multiple and overlapping REC membership which for a long
time, has impeded regional integration in Africa.®®> Most people expected the AfCFTA
Agreement to resolve the challenge of overlapping membership. However, this has not
been the case. While setting out to resolve the challenge of overlapping REC
membership, the relevant provisions of the AfCFTA Agreement do not conclusively
address the problem. At most, the AfCFTA only goes as far as consolidating the REC
FTAs in Africa. Multiple REC membership is therefore expected to continue into the

foreseeable future.

5.2 Recommendations

As discussed in chapter four, the establishment of the AfCFTA calls for deep reflection
among the RECs on the way forward concerning their regional integration programmes.
The linear model that the RECs have been following in their efforts to achieve higher
levels of regional economic integration is being put to the test by the AU continental
economic integration agenda. Undoubtedly, progress by the AU in achieving continental
economic integration will bring into question the relevance of the RECs in promoting

economic integration on the African continent.

384 Refer to sections 1.3 & 3.3.3.

385 Refer to sections 1.3, 4.2.3 & 4.2.4.
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To avoid duplication of work between the economic integration programmes of the AU
and the RECs, there is need to modify the roles of the RECs, first, to clarify the role of the
RECs not only in the implementation of the AfCFTA but also in fast tracking continental
integration, and secondly, to get the RECs to focus on areas of cooperation that fall

outside the linear model of regional integration.386

The AU does not clearly define the role of the RECs in the implementation of AfCFTA
Agreement. While the AfCFTA Agreement recognises the REC FTAs as building blocs
for the AfCFTA, the Agreement does not explain how the RECs shall contribute towards
the successful implementation of the AfCFTA. The AfCFTA Agreement allows RECs to
attend meetings of the Committee on Senior Trade Officials in an advisory capacity.
Beyond that, the Agreement does not guide on how the RECs could enable
implementation of the AfCFTA at regional level. There is need therefore for the RECs to

mainstream implementation of the AfCFTA into their treaties and protocols.38”

This mini thesis also submits that the AU should fully assume the responsibility of
pursuing Africa’s economic integration along the lines of the linear model leading to the
eventual establishment of the AEC. The RECs.on the other hand should focus on other
areas of cooperation that fall outside the remit of the linear model of economic integration.
As observed in chapter four, regional integration in and of itself is not enough to boost
intra-Africa trade. It has been observed that unlike developed countries where there is
specialisation in the production and supply of goods and services based on comparative
advantages, in Africa production is widely dispersed and products receive minimal value
addition, which diminishes the impact of the RECs sub-regional FTAs and the potential
of the AfCFTA.38

386 Refer to section 4.2.3.
387 Refer to section 4.2.3.

388 Refer to section 4.2.3.
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It has further been observed that intra-Africa trade is also weak partly because
fundamental aspects of trade logistics, such as infrastructure (transport, energy, ICT) are
compromised. In an effort to boost intra-Africa trade, the AU decided in 2012 to roll out
the AfCFTA together with the Action Plan for Boosting Intra-Africa Trade (APBIAT) which
is aimed at deepening Africa’s market integration and significantly increasing the volume

of trade that African countries undertake among themselves.

This mini thesis submits that the AU and the RECs should as a matter of urgency and in
order to avoid duplication of efforts, begin to work towards reviewing the treaties of the
RECs in order to ensure effective division of labour between the AU and the RECs.
Additionally, the RECs rather than having a terminal role into the AEC, should instead be
converted into organic entities of the latter. This means the RECs shall continue to co-
exist with the AfCFTA/AEC. The RECs working together with member states will be
playing the vital role of addressing among other things, supply side constraints to intra-
Africa trade. This in turn will boost intra-Africa trade and enhance Africa’s trade volumes
and share of global trade. The AU should amend the Abuja Treaty and the Protocol on
Relations to provide for conversion of the RECs into organic entities of the AEC and to
articulate the new roles of the RECs going forward. The Protocol on Relations should also

articulate the legal status of the RECs post conversion into organic entities of the AEC.

Lastly, in order to resolve the problem of overlapping REC membership, the AU and the
RECs should work towards developing a protocol on ‘one country one REC membership’
as one of the AU’s recognised principles on RECs.3¥° Such a protocol would cause
countries to seriously think of their membership in different RECs. This is bearing in mind
the recommendation that the RECs should continue to exist post establishment of the
AfCFTA and the AEC.3%

389 Refer to section 4.2.4.

39 Refer to section 4.2.4.
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