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Declcrcllcr

l, Remember Philip Doniel Miomlngl declqre ond certify thot thir worh b o product of my thoughtl.

Where worhl of other lcholqn hove been ured to rituqte thele ideo in context, ruch worhr hqve

been duly qchnowledged. To the be* of my hnowledge, thb rporh hqr not in pqrt or in whole been

prelented to ony lnltitutlon(l) other thon thb one. Erron either of omirionl or commirion, qre

mine.

tlgred da.-------- 31 tlfu----- dcy cf llcrernber lCCt

Rcrnernber Dfflip Dqrlel lllcmhgl

LL}l ccrdldclc lcct

l, Proferor Jullo Sloth-Niehen conflrm thot thb worh wqr done under my direct lupervirion. Hqving

conrldered thot thb worh hql lctilfied the requbite *qndqrdl, I opprove it.

ligred

Drclettcr trlic tlctl-llieher

(trperrircr)
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Achrorledgmert

Even though the Bible declqrel thct there ir nothing new under the run, God hql grqcioully gronted

me the opportr,rnity to witner new thingl doily. The honour of porticipcting in thb qwqrd-winning

progrom wql qnother new qnd retlording experience for which I remqin groteful to God.

I wont to thqnh my loving wife Mn. Alinq Rqmonc ond my lon Cryltc! Sohifcli for locrificer mode

in order for me to be o pcrt of thil progrom.

Thqnh you to Profellor Michelo Honlungule for lerving ql q mentor to me in the coune of thh

progrqm ond hopefully herecrfter. The depth of your humility il q true meqrure of your heightl.

I tpont to thonh Profeslor Frcnl Viljoen for in*illing in me the 'feo/ of detoih cnd relpect for

perfection. Vou qre o rilent revolutionory! I thonh Mr. Mqrtinl Nlibirwo for hil effortl to focilitcrte

my porticipotion in thb progrqm.

I qchnowledged ctt the effotl qnd rqcrificer of the monqgement cnd rtcrffs of the Centre for

Humqn Rightl. I om indebted to my rponron for providing the meqnr thct enobled me p<rrticipqte

in thil incredible experience.

The Community Low Centre to me b q home owoy from home. I wqnt to thonh the Director of the

Centre qnd oll the ltoffl for their m<rgnonimity. Mn. Trudi you qre truly o mother, thqnh you. Jill

Clqren I rometimer thinh your Bible reodl 'cuh qnd it lhqll be given to you over ond obove, prered

down qnd running ove/. Without your generority with time qnd rereqrch mqteriqh thil worh would

hqve been o *ill bom. Vou qre opprecioted!

I wont to thonh memberr of my disertcrtion lupport group: Rhodo, Jcrpheth, Melenbet, Hilory ond

Peqce for ulefu! commentl qnd ruEgertionl. To the entire LLM clcr 2oo& I thqnh you for

demonrtrqting the true lpirit of ubuntu

I wont to thqnh Profelror hrqel Leemqn qnd Profellor Dqnwood Chriwo for tqhing time to reqd

through my droftl ond for their uleful commentr.

I do not hnow exoctly how 'portiol' il thil requirement of o dillertotion exercire to my obtoining

LLM. One thing I hnow for lure ir thct without the dedicotion qnd the relourcefulnell of my

Supervhor Profegor lulio Sloth-Nieben thB dhlertotion woutd hqve tumed out to q tqbloid. Thonh

you for giving direction qnd concretenell to my thouglrtl. lndeed I now hnow thqt viilue ond not

the devil liel in detoib.
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Ahtrcct

ThL releqrch h on attempt to qrcertqin whether or not rocio-economic rightl provided for in the

lntemotlonol Covenont on Economic, Sociol qnd Cuhurqt Rlghtl(CESCR), ( ond by implicotion oll

other intemctlonql humqn rlghtr ln*rumentl rotified by the Sudqn) ore iultlcioble qnd enforceqble

before the courtr in the Sudqn. The concem to determine the lego! *otul of thele rightl in the

Sudcrn b lnformed by the fcct thqt, wherecu rection 27 (3), the fint cnd the founding lection of the

Sudcn Bill of Rightl lncorporotel qll intemqtionql humqn rightl lnltrumentl qnd mqher them qn

lntegro! port of o iurticloble qnd enforceqble Bill of Rightl; lection 22 which il the lclt lection to the

Guiding Prlnciplel qnd Directlvel, or,ntt the jurildictlon of the court with rerpect to rocio-economic

rightr provlded for In thct chopter. lncidentclly, locio-economic rightr provided for under the

Gulding Principlel and Directiver chcpter, ore equolly contqined ln the CESCR. ThB creqtel o legol

tenlion between thele two rectionr, teoding to reqronqble uncertqinty. ThB worh relolvel thil

tenrion in fovour of the iulticlobility of oll rocio-economic rightl provided for in the CESCR

notwithltonding the foct thot they ore contoined in the Guidlng Principlel qnd Directivel chopter.

Proceeding on thb premite, the outhor proporet q theoreticql frqmerrprh for the iulticiobility of

locio-economic rightl thqt combinel the South Africq'r recsonqblenell telt to enforcing SER with the

minimum core qpproqch of the Committee on ESCR for the Sudon.

l(e;l rcrdr

Con*itution -lntemqtlonql humqn rightl low -Bi!! of Rlghtr -Socio-economic rightr-iu*lclobility-

enforcement-remedy- the Sudqn.
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Clnpter Ore

l.c lntrcdnctlon

l.l Bechgrcund tc the *rdy

On 9 luly 2oo5 the Sudon urhered ln qn lnterim Notionol Confitution ('Con*itution'). The

Con*itution t rqr q port of c Comprehenllve Peqce Agreement (CPA) which uur concluded

between the govemment of the Sudqn (GoS) ond the Sudqnele People'l Liberotion Movement

(SPLM) ln Noivqrhq, Kenyo, on the 5 Jonuory 2OO5. The ogreement brougtrt to on end one of

Africq'l longelt qnd molt brutcl civi! ttcn. The Conltltr^rtion will be in force ln the lnterim Period,

which begqn on gluly 2oo5 qnd endl in ,onuqry 2011.

Pqrt I of the Conrtitution deoh with the nqture of the Stqte ond the Conrtitr.rtion. Thb port hol two

chopten. Chcpter one, titled 'The Stcte ond the Conrtittrtion' hql 9 <rrticlel covering: nqture of the

Stqte;'lovereignty;'rupremqcy of the Conltittrtion3; fundqmentql boler of the Conttittrtiona; tourcet

of tegbtotions, religiour rightl6; citizenrhip ond nqtionqlityl lqnguqge ond Nqtionol tymbollE.

Chopter two b the 'Guiding Principlel ond Directiver' (GPD) rection. h hol 12 orticlel covering o

rqnge of illuel lncluding rocio-economic riglrtl(SER) luch ql: the right to cleqn environment;e

employment,ro the rightl of phylicolly dilcbled penonr to porticipote in lociql vocqtionql, creqtive

or recreqtionol octivitiel,rtthe right to e*oblLh educqtionql inrtitutionr;e the rigtrt of children to

ureffqre ond protection from qbure qnd qbandonment/' the right to culture;'n the right to

longuoge/t the right to mom,r ond found c fqmily/6 gender equqlity;' <rnd qccer to primory

heqtth cqre.E

I

2

3

4

5

6

7

a

t
to
tr

l2

t3

l4

t5

l6

t7

t8

Sec 1

Sec 2
Sec 3
Sec 4
5ec 5
Sec 6
Sec 7
Sec 8
sec ll
Sec l2(l)
5ec 12(2)
5ec 13(1)(q)
sec 14

sec 13

Sec 8
Sec ls(l)
5cc ls(2)
Sec 19

t
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Section 22,lhe talt lection of choptertwo contqlnl o'loving'cloule which providel:

unle$ thh corutitution otherwbe provideqt' or o duly enocted low guoronteer the
rightt ond libertier delcribcd in thir chopter, the provirionr contqined ln thir chopter
qre not by themtehnt (empholll ir mine) cnforceoble in q court of lqw; however,

the prlnclpler expre;rcd thcrein qre boric to governqnce qnd the stote it duty-
bound to be guided by thcm, elpeciolly in mohing policie; qnd lqwr.

Pqrt ll of the Con*itution contqinr o iu*icioble Bil! of Rightr. The Bill of Rightr hq ?2 rectionr. lt

prwider for civil qnd politlcql rlghtr (CPR) cmd rome SER. The following ore the rlghtr provided for

under the Sudqn Bitl of Rightl: the right to lile ond dignity;rc penonot llberty;2' ronctlty from rlovery

qnd forced lqbourz equolity before the Iow;8 the right of uromen ond children;z rqnctity from

torture;5 the right to fqir trlol;ft the right to ligotion;z reltriction on deoth penolty;" the right to

privocy;" freedom of creed qnd wonhip;'o freedom of exprellion qnd mediq;ttfreedom of ollembly

qnd otoclqtlon;o the right to vote;3 the freedom of movement qnd relidence;'n the right to own

property;" the right to educqtlon;tu the rightr of penonr with lpeclol needl qnd the elderly;3' publlc

heqtth cqre;s ond the right of ethnic cnd cuhurql communitiel.3o

Section ZZ which B the fint qnd founding rection of the Bill of Rightr provider:

(l) The Bill of Rightl il q covenqnt qmonet the Sudonere people ond bctween them ond

thelr governmentl crt every level ond q commitment to rerpect ond promote humqn

rightr ond fundomentql frcedoml enrhrined in thir Conrtitution; it ir the cornerltone of

rociol iultice, equolity qnd democrocy in the Sudqn.

(z) The Stcrtc lholl protect, promote, guorontee ond implement thB Bill'

(3) All rightl ond freedomt enlhrlned in internotionql humqn rightl treqtlcl, covenqntt ond

inrtrumcntr rcrtified by the Republlc of the Sudon thqll be on integrol port of thit Bill.

ernphqlb b mine. The intention b to rhow lqter on thst r.27 (3) ir olreqdy onticipoted here'

2A
The
5ec

t9
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(4) Legirlqtion rhqll regulqte the rightl qnd freedoml enlhrined in thh Bill ond rholl not

detrqct from or derogote ony of there rights.

Section zl8 b the lolt provBion in the port decling with the Bill of Rightr provider for the 'Sonctity of

the Rightl ond Freedomr'qr folloun:

No derogotion from the rightr qnd freedoml enshrined in thil Bill rholl be mode except in
qccordonce with the provilionl of thb Conltitution ond only with the opprovol of the
Nqtionol Leghloture. The Bill of Rightr rholl be upheld, protected ond opplied by the
Conltitutionql Court ond other competent courtr; the Humqn Rightr Commhlion rholl
monitor itl opplicotion in the ltqte.

Section 27 (3) hol been q lubject of on ongoing lcholcrly deb<rte with rcholqr lining up on both

ridel of the debqte. There qre crt leqlt turo iguel thot ccn be di*illed from thil qcqdemic

intercoune: the fint il whot doel the Conltitution meqnr when it sayrz 'All rtghb and freedomt

eruhrined in intemational human rtEhb treqtiet covenantt dnd inttrumentt rottfied by the Republic

of the Sudan tholl be qn integrql paft of thtu Bill?

Doel it mecn thct 'oll the rightt qnd freedoml' provided for in oll humqn rightr inltrumentl rotified

by the Sudcn form lubltqntive provirionr of the Con*itution thereby octionqble before courtl in the

Sudon? Or lhould thb lublection be conrtrued to mecrn thot thole humqn rightr inltrumentl

referred to do not form lubltqntive provirionl, but interpretqtive tooh for conltruing the meqning

of the 20 rightr ond freedomr exprellly provided for in the Bill of rightl? The recond bone of

contention ir the meqning of the word 'rctified' cu ured in thil lublection. Doel it refer to humqn

rightr in*rumentl thcrt were rctified before the Conilitution ccrme into force or only thote rcrtified

<rfter the Conrtitution entered into force?

Arbing from the firt hlue qre other conceptucrl concemr. lf qll the intemqtionql humon rightl

inltrumentr (lHRh) form rubltqntive port of the Conrtittrtion, whqt qre the Iegcl impliccrtionl?

Whot in esence ir conrtittrtionoliled - the in*rumentr themrelver, ond would thb include the

rtqndqrdr ol well ol the Dechionr qnd Generql Commentr of their monitoring bodiel? Or only the

lub*qntive provirionr of thele inrtrumentr form integrql port of the Conilitution? Furthermore, in

the eventl of conflict between the explicit text of the Con*itr,rtion qnd thole of the lHRll, which one

toher precedence?

Even though the Sudqn hqr rotified mqny lHRh, the lntemotionql Covenqnt on Economic, Sociql

ond Culturcl Rightr (CESCR)4o will be the focur of thb worh. Thb b primorily beccure it ir relevqnt

4 The Sudqn hot thter aliarqtified the Africon Chorter on Humqn qnd Peoplel Rightl ond the United Notionl
Convention on the Rightt of the Child oll provHe for SER. For onolytkol purporer, thir worh will
concentrote on the CESCR

3
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to the rubject mqtter of thil inveltigqtiono' - thct ir the iurticlcbility ond enforcecbility of SER in the

Sud<rn. Centro! to thil enquiry L the relotionlhip between lectionr 27 (3) ond 22 ol the Con*itutlon.

There b q tenrion between thele ttpo prwkionl.

Thh conf lict orirer from the foct thct whereqr the CESCR formr qn 'integtral potl of o julticioble ond

enforceqble Bill of Rightl, the provbionl of the GPD qre merely 'code of conductr' for the *qte, qnd

not enforceoble.o2 Conlequently, even though, the SER provlded for under GPD ore equolly

contqlned ln the CESCR, rection 22 provider thqt they cqnnot be lubjectr of <rdiudicotion by the

courtl. Cqn lection 22 limit the extent of the Sudqn'r obligqtionl under CESCR or itt operqtion ot

pqrt of the Conrtitution? On the other hqnd cqn CESCR trumpr lection 22 with rerpect to mutuolly

rhored SER?

2. ttctement cI the reterrrch prcblGm cnd quettlcnt

Conilitrilonql lnterpretotion il not q zero-rum gqme. A conrtilutionql vqlue moy not be reqlbed ot

the expenle of o competing conttitutionql vqlue.n' hocticcl concordqnce i.e. the hcrmonilqtion of

conrtitutionqlly protected legql vqluel when ruch vqluer confllct with one qnother il vitol to

conrtitutlonql optimilotion.nn Thul, unlell the relotlonlhlp between cnd the lego! effect of tectionl

22 qrd rection 27(3) cre clorified, the rmooth lnterpretotlon of conltitutionol rightl will lihely be

hompered.

The tegol lmpllcction of rection 22 ir thot no right or liberty provided for under the GDP cqn be

enforced, ln the oblence of ony enobling leghlotion, before courtl in the Sudon. The intention of

tection 22 then b for it to rerve ctr qn exception or q limitotion cloule probobly with implicotion for

rection 27(3). Thll would mecn thct, even though lntemqtionql humqn rightl in*rumentr qre qn

integrol port of the Bill of RighB in the Sudon, with regqrd to SER exprerly mentioned in the GDP,

the Sudon hcu rererved for itlelf the right not to render them iulticioble qnd enforceqble

conrtitttlonqlty, unlerr the tegiltoture deemr it fit in the future. lf lection 22it a limitcrtion, it it not

qn qbrolnte one, given thot it olrecdy providel lhotl, 'unler the Corutittttion otherwite providel, hoit

the Con*itution not indeed provided otherwile ln lection 27(3)?

It k o cordinol conltittrtionol principle thot every rpord ought, primd facie, to be conltrued in itr

prlmory qnd naturql renre, untell c recondory or mone limlted renre ir required by the tubiect or by

the context.a' Any interpretqtive exercire mult give effect to o ltqtutory provilion whlch, when

4 Any conclullon reoched with relpect to it ir lihely to be volH for oll other inrtrumentr.

a B De Villien 'Directive principler of rtote policy ond fundqrnentol rphtr: the lndion experience'
(1992)e South A{rkon lournal on Humon Rt?htt (5A|HR)29.€ T Aleinihoff 'Conltitutionol low in the oge of bohncins' (lgcr) 96 Vab Law lourndlg43.4 A obove6 5Woolnron ComtfrutionallawoftouthAhicd(zoo7)fl.
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reqtonobly interpreted within the remcntic limitl of the terml uled ln the text of the low, lhould

reflect the lntention of legblature. One Americon Supreme Court iultice hol put it in thele terml:

When the court dirregordl the exprell lntcnt ond undertonding of the Fromerr [of the
conttitutlon], it hql lnvoded the reolm of the politicol procer to which the omending power
wqr committed, ond hor vloloted the conltitutionql rtructure which ir itt highett duty to
protcct.a6

One exception to the rule thot effect lhould be given to the ploin meqnlng of the rrrcrdl uled in q

ltctde il, if giving:

thc ploin wordl of the ltcrtute their ordlnory meoning would leod to qn qbrurdity lo gloring
thcrt lt could never hove been contemploted by the leglllcrture,,. the courtl moy deport
from the ordlnory effect of the wordl to the cxtent necerrory to remove the oblurdity ond
to give effect to the intention of the legisloture.aT

It coutd be qrgued thot, whichever urqy tection 22 b lnterpreted, there b reolly no oblurdity or

ombiguity. Conlequently, there il no reqron to deport from the plcin meoning of the urordt uted.

Ablurdlty definitely b not the only re$on; inconliltency within the inrtrument il qnother reoton to

wqrrqnt o depcrture from the ordincry meqning of the wordl. According to Lord Wenlleydole:

The grommotical qnd ordinory renre of the wordr ir to be odhered to, unler thot would
leod to romc obturdity, or rome repugnoncy or inconriltency wlth the relt of thc inrtrument,
in whlch cole the grcmmoticol ond ordinory renle of the wordl may be modificd, ro ol to
ovoid the obrurdity ond lnconrirtency, but no further.€

The leghlqture did intend lurely thot the wordl uled in lection 27 (3) beor their nqturcrl meoning. h

il tuggelted thot the lmplicction of thir prouilion lr thcrt in order to hnow hour mony riglrtl ond

freedoml ore protected ond enforced in the Sudon, the qnlwer would be the 20 rightl ond

freedomr expticitly provlded for in lectionl 28 to 47 of the Bill of Rightl of the Sudon, cnd thore

provided for in oll intemqtlonql humon rightr treotiel rcrtified by the Sudon. Certolnly, olterting

thqt SER which qre provlded for in thele inrtrumentr ore julticioble qnd enforceqble in the Sud<rn

whether or not they qre oho mentloned ln the GDP h not q plotitudinoul qct; otherwire rection

27(3) will effectively be evlrcerqted of ony reql meqning.

Whqtever woy, one loohl qt it, even though there il no monifelt cmbiguity in rection 22 of the

Con*itution, ,ectlon ZZ(a) hol introduced rtructurol ambiguity ond conrequently uncertqinty cl to

whether or not crn qggrleved Iitigont cqn qpproqch the Corutitutlonql Court in the Sudqn to

enforce htu rocio-economlc rightt (SER). Thir urorh ir on cttempt to invertig<rte the legol tenrion

Per Hqrlqn I Oregon v. Mftchell4oo U.5. 112 (1970).

Thontom Newtpapen Ltd v Canada (Director of lnveiigptbn ond Retearch, Reilridiue
Trade Proctker Comnfiion et d (19eo) 167 DLR (45 16l (scq D2.
Orey & othen v Peanon & other, [1843-60] ALL ER Rep 2l (HL) 36.
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thot exi* betrrrcen lectionr 22 ond 27(3) of the Con*itution cnd proffer o theoreticql frqmeworh for

roburt ond puncorive lnterpretotion of the two provirionr qlmed ot crffirming the ju*iciability ond

enforceobility of SER in Sudqn.

Thb releorch will cttempt to qnlurer the following queltionr:

1. Whct lr the rcope ond extent of the Sudqn Bill of Rigtrtr?

2. Wh<tt it the effect of rection 27(3) on rectlon 22 of the Conltitution?

3. Doel the Conltitutlon provide for iultlcloble SER, if yer, con the South Africon model of

rendering SER iultlcloble ond their *ondqrd of review provide uleful guide to the Sudqn?

4. Psrpcte rlnd tlgnillccnce cl the rtudy

The pupore of thL worh b to e*qblllh thot cll rlghtr ond freedomr provlded for ln qll the lHRk

rotified by the Sudon form rubrtqntive port of the Bill of Rlghtr. Conlequently, oll the rightl ond

freedoml enlhrined in them, hoving been clothed with conltitutionql *qtul ore iultlcioble qnd

enforceoble by the courtr ln the Sudqn. Ar o reruh, SER provided for in the GPD which qre qlro

contqined ln the CESCR ore equolly iu*icioble qnd enforceqble in the Sudon.

There b prelently o deqrth of literoture on the conrtitutionqlBotion ond iulticiobility of SER with

rerpect to the Sudqn. Thil Il prelumobty becqure the Con*itution ir q relcrtively new qnd qn

unhnown document, ond mcy be becqule the Sudcn hql other prelling illuel thqt qre prerently

engoging the mindl and heqrtl of qcqdemio.

Thh *udy b llgntflcont ln ot leqlt three wcyl: fint, thil worh criticqlly exomlnel the Sudon mode! of

con*ittrtlonqlblng SER by cror-reference, ond the legql impllcotionl of thb model. Secondly, it doer

not only prove iulticiobility of SER, 'rt proporet theoreticol frqmerrrcrh for odiudiccting not only the

SER explicitly provided for in the Conltitution, but qko thole incorporcted by reference. lt engqgel

the Sotrth Africcn SER jurlrprudence qnd thot of the Committee on ESCR to clorify ond delinecrte

the obligotlonr the govemment of the Sudon hol impored on itreff by con*itrtionolbing SER qnd

propote how the government cqn effectively cnd efficiently dbchqrge thele obligotionl. Thlrdly, thil

u,rcrh propolel on interpretqtive fromeworh for the Conltitution thot permitr the precedence of

lHRb wilhout crtrophying iudiciol actlvirm qnd lnnovqtion domerticolly.

h b hoped thot thit rereqrch will lerve ol on interpretotive guide for the iudiciory in the Sudon ond

qr qn qdvocqcy tool for clvil lociety orgonirotionr. The *udy intendl to provohe more releqrch Into

thh queltion, provide future rereorchen, iudiclql officen in the Sudon, conltitutionql drcrfting

committee memben, clvll rociety qctlvi*r ond politicionl with further rereorch mqteriak.
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l. tccpe cnd limltotlcn cl the rtudy

Thb rtudy coven the iu*iclobility of SER ol pror.rided for under the Con*itution of the Sudqn.

Reference to wider debcrte ond iurilprudence ln rerpect of the fulticiobility of SER il limited to the

extent that they ctorify qnd conrolidqte the porition of there rightr under the Conrtitution. The

ltudy h not qn ottempt to delve into the wider debote qround the relotionlhip between

intemotionql lqw qnd dome*ic legql lylteml; luffice to lcy thot only olpectr of thot dilcoune

relevqnt to rection 27(3) thct will be olluded to. Since thil ltudy B undertqhen outlide Sudon, only

mqteriqh thcrt ore in librcriel outlide Sudqn or qccerible electronicclly will be conruhed qnd uled in

thlr rtudy.

c. llypcthetlt

Thb worh proceedr from the <rrumptlon thct SER qre conrtitutionolly iu*icioble in the Sudon. Thil

b founded on the prelumptlon thcrt q purporive, generour, robult or pro-rightl interpretotlon of the

lectionl 22 ond zz(a) of the Confitr,rtlon ccnnot ercqpe thb conclulion.

?. Lltcrstrrtc rcrrlew

Ahhough the iurllprudence ruroundlng the conrtitutionolilotion, lu*iciobility qnd enforceobility of

SER ct the intemotionql, regionql qnd domeltic levell b ilill evolving <rnd dynomic, c number of

lcholqn hqve written extenlively on the lubiect ln boohl qnd ioumqh.

The writin$ of: Henry Steiner ond Philip Atrton,n' Henry Shue,so Sondrq Liebenberg,sr Groig Scott

qnd Potrich Mochlem,s2 Marlqul Pietene,53 G Vqn Hoof,tn Asbi@m Eide,ss Etienne Mureinih,'u qnd

other notqble rcholon qre lnvqluqble rourcer of rereorch mqterlqlr on the conrtitutionqlitction,

jurticiobllity ond enforceqbility of SER.

H Steiner & P Alrton lntematlonol law in Context: Law, polftfu and nnrah (2ooa).
H Shue furk rbhtt: Subhtence. afffuence ond US forebn polky (1996).
5 Liebenberg 'Sockrl qnd economic rightl' in M. Chqlhqbon et ol(edl) &nitutbnal bw of South Afrko
(ree6) 41.

CScott&PMochlem'Conltitutbnql ropelof rondorjulticbbleguoronteer:Socirl rightlinthenew South
Afrkon Conrtitution' (1992) 141 Uniuenity of Penruylvanio Law Reuiew t,
M Pletene 'Coming to termr with judlciol enforcernent of rocio-economic rlghtl'(2Oo4)2o 9AIHR

3&1.

G Von Hoof 'The legsl noture of economlc, rociol ond culturol rightl: A Rebuttol of rome troditionol view'in
P Akton & Tomrerh (edr) the Right to food(1994) 97.
A Elde et sl Economk rcclal and cuftural rightt (ed) (2oo1) 9, ,ee qho A Ekle & Rolor economk, rccial
and cufturol Rlghtt: d Tertboob(2oos).
E Mureinih'Beyond the chorter of luxurler: Economic riglrtl in the conltitutbn' (1992)8 1NHR464.
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Al uleful cu they qre, none of thele worhl hql conlidered the queltion of iu*icicbility ond

enforceobility of SER within the context of the Sudon. The outhor b equqlly not qurqre of ony worh

thot hqr rpecificolly deoh with the lubiect mqtter of thb inveltigqtion.

e. llethcdclcgy
Thb *udy ir bored on exirting literqture. There ir o vort pool of literoture on the jurticicbility of SER.

ThB worh intendl to criticolly engqge with relevqnt worhl in thil field ond juxtopole them with the

prwilionl of the Conltitution of the Sudqn in order to eltcblirh whether or not SER ore indeed

jurticioble in the Sudon. ln <rddition, q compqrqtive *udy of the South Africcn experience in the

field of SER h undeftohen to elucidote the hruel involved. South Africq hor o lucid SER

iurilprudence thot i, widely relpected. Even though, South Africo ho one of the world'l

intemotionol low friendly conltitutionl, it ho nevertheler, evolve o unique SER iurilprudence

different from intemotioncl furBprudence. Thele <rttributer combine to mohe it q luitoble

compqrqtive cole *udy.

9. Chnpter Onetwlew

Thb worh ir divided into five chopten.

Clcpter cre ir on introduction to the ltudy.

Glcpter trc conriden the crgumentl for qnd qgoinlt the iulticiobility ond enforceqbility of SER.

The conceptr qnd contentl of SER will be dhculled within the generql iurilprudenticl debqte on

their con*itutionqlirqtlon. The intention il to demonltrote thot in lpite of cll the orgumentl <rgqinlt

their lurticiobility, they qre nonetheler jurticioble ond iudicially enforceqble.

Glcptcr ttrec will cttempt to interpret rectionr zz(a) ond 2. of lhe Conilitution uring principler

qnd theoriel of conltitutionql conrtruction. The jurticiobility of SER in the Sudqn will be e$qblilhed

in thir chopter. Rctificction ql ured in 27(3) will be exploined ond relqying on the principlel of

intemqtionol lqw, the precedence of the lHRll will be proved.

Glcpter fcrr hoving ertcbtilhed the iurticiobility of SER in chopter three, the quertion of how

cqn the Conrtitutionol Court of the Sudon ruccellfully odiudicote them will be conridered in thil

chopter. The experience of South Africo in the qreo of cdfudicoting SER will be ured to chqrt the

woy forword forthe Sudcn.

Glcptcl lfue will conclude qnd mqhe recommendqtionl.
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Clcpter lto

Are tcclc-cccrcmlc rlgltr Hrrncr Rtgltt? A ccrccptrnl Clcrillcctlcr

All humon rlgthtt are univenal, lndtviribte and interdependent and interrclqted The

hrtemottonal community murt treqt humqn rightt globoily ln q fqir and equal manner, on

the tame footing ondwith the sme emphait,"

All animah are equal, bttt rcme qnimah qre more equal thon othen.s

toO lnkcductlcn

The debote cbout whether or not SER qre ccpcble of iudiciot enforcement B ol old ol the hi*ory of

the *ruggle for humqn rightl. The qn<rchronirtic nqture of the debote doel not, hourever, meqn

thct it hqr fcded owcy. Whot tu beginning to hoppen b thot the debqte b yielding more light thon

heat. Neverthelelr, mcny rcholon ltlll lee lh<rrp di*inctionl between SER ond civil ond politicol

rightr ('CPR'). To them the concept ond the content of SER exclude them from odiudlcotion by

courtr. Othen <rrgue thct the lo-cclled di*inctlonl qre more of o politlcol rother thon legol noture.

The purpole of thir chopter ir not to qdvqnce the frontien of thele orgumentl by prelenting novel

oner, btrt to conrlder exilting relevqnt argumentum contra et pro iulticiobility of SER. The

crgumentr ore divlded lnto trrro groupr: philolophicol ond procticol concemr with the iulticiobility

of SER. After exqmining the meritt qnd demeritl of the orgumentl qgoin* ond the qrgument, for

the iu*icicbitity of SER, the chopter concluder thot inrteod of dBcrediting the iudicl<rl enforceobility

of SER, the crgumentr hqve provided good undentonding of SER of why qnd how SER lhould ond

cqn be judiclolly enforceqble.

Conceml qbolrt the iu*lcl<rbility of SER centre on three generql proporitionr:

thct SER qre fundqmentolly different from CPR;

thot it h inoppropriote for the courtl to intrude into the sphere of tocicl qnd economic

policy; ond

s' Vienno Dechrotlon ond Progrqm of Actlon 25 rune 1993, pqrq 5* G Orv,n,ll Anhtnlfanm A fairy ilory(1996)1t7.
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iiD Thqt courtl loch the copccity cnd expertile required to properly qdiudicste qnd enforce

SER."

at Phllctcphlccl bsrrlert tc iutticlcbllity cl tcclc.eccncmlc rlghtt

1.1.1tcclc.eccncrnic rightf cre dillerent fucm cfull cnd pclltlccl rightf

Philolophicolly, humqn rightl were truditionolly conceived ql inherent, fundqmentql, qbloltrte qnd

univenql."o SER loch oll luch bqric chorocterirtict, therefore, SER <rre not humon rightr, it il orgued.6'

Humon rightl qre lcid to be univenql if they cccrue to every individuol by vitue of their humonity,

rother thqn cl q reruh of their polition or role in tociety.e SER qccrue to q clqll of people qnd cr

luch lqch univenclity. They ore mere olpirctionl qnd qre not enioyed by virtue of one'l

humonity.u'A right il cblolute if it il ovoiloble to ol! humqn beingr on the Eround of their humonity

without qny prerequilite conditionl. SER qre tqid not to be qblolute, becqule their reqlirqtion il

lubiect to conditionl, for exqmple, ovoiloble rerourcer.uo Att humon rightl protect individuql ql well

ql collective interertr. With relpect to qblohienell of rightl, there qre CPR thct qre not qbrolute,

whole enjoyment depend on other conditionl. The right of freedom of exprerion, for exomple, il

not qblolute; it b limited by the rightl of othen. Any effort to dilcredit SER on thB ground il

therefore not tenqble.

2.t.2 Cfui! snd politiccl dghtt engender negctfue cbllgeticnt whcreqt fccic,
eccncmlc dghtr lmpcte pcfltlse cbligctlcru.

The nqture of o right ond the obligction it imporer qre of q pqrqmount importonce to cdiudiccting

thct right.65 lt il equolly importont from the remediol point to determine whether o right imporer o

negqtive or poritive obligotion.66 Negctive obligotionl require the government to refrqin or qbrtqin

from interfering with the enioyment of o right, while politive obligotionl demqnd thqt govemment

undertqhel qffirmctive qctlon to give effect to the right.67

A Nolon et ql 'The julticiobilfty of economic, rociql ond culturol rightr: An updoted opprobql
(2oo7)15 Centre for Humon Rightl ond Globol lurtice 1

K Rqer ' The philolophkol bqlir of economic,lociol ond cufturol rightl' in P Vqn der Auwerseher
et ql(edt) Socio-economic right* An opprabal of cunent European and international
developmenb (2OOO)48.

M Cronrton lAhat are hunnn rbhtt (1973)67,
M Crsven 'The protection of economic, lociol ond culturol rightr under the lnter-Americqn
hurnon riglrtr ryrtem' in D Horril The lnter-Anerkon Syttem of hunnn rightt (1998)289.

Cronlton n 5l sbove 68.
M Bolluyt'The legol diltinction betureen civil ond politicol rightl qnd economic, rociql ond
cufturql rightr'(1975) I Hunnn Rghtt loumdlll3.
I Berrymqn The lautof equftabh rerrEdiet(2OOO)4O.
A obove.

K Rooch Coruttutional renediet in Cdrndd(1994) 3.
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Conlequently, negqtlve remediel qre lerr intrulive whlle politive remedier <rre more lntrurive into

the executlve ond legillctlve domoinl.tt

Some lcholqn qrgue thqt SER engender politive obligqtionl. A luch courtr qre not the cppropriate

forum to enforce them.to

Henry Shue invented three typologiet of obligotionl:

1. The primory obllgctlon not to lnfringe the rightr directly ( the obligotion to rerpect);

2. The recondqry obligotion to prevent o right from being infringed by privote ccton ( the

obllgotion to protect); cnd

3. The tertiory obllgation to f ulfil rociol rightr ( the obligction to fulfil)7o

The qrgumentr thct SER ore different from CFR qre bqled on the flowed orrumptlon thot the

former entcib only tertlcry obligotionl ond the lotter primory obligotionl. The cctegorilqtion of

rightt into thole with negotive or politive obligotionl it eroneour ond orbitrory.' Neilher SER nor

CPR ql q whole offer q ringle model of obligctionl or enforcement.z No porticutor right cqn be

reduced only to q lingle dtrty on the *qte, ruch ql q duty to refrqin from ccting, or q duty to do or

prwide romething.T3 Both CPR ql well ol SER eltobtilh on equolly wide voriety of obtigotionl,

politlve qnd negqtive lt b rubmitted. Whlle it con be conceded thot SER often require grecter rtote

qction for their reqlilction thqn do CPR do, the difference between the two letr of rightl b more

one of degree thqn of hlnd.Ta

1.1.1tocic,economic rlghtr ctc c.jtly wherect cfull cnd pclitlcel righ$ rlre nct

The core of thil cstertion h thot CFR cre 'rlghtt thot certqin thin$ not be done'; they ore loid to be

lorgely reoliloble without much rerourcer.o tn controlt, reqtiling SER dependl hecvily on rerourcer,

ond when luch rerourcet qre not or.rqilqble they cqnnot be reoliled. Thil cloim b cleorly

unrurtqlnqble. lt il the obligotion o porticulor right engenden, rqther thon the cloltificqtion of the

C Mbozlrq 'Enforcing the economic, rociql qnd culturql rightl in the Sotrth Afrko Conltitution ol
jurtkloble individuol rlghtr: The role of the judlciql rernedier' :Unpublirhed PhD therb,
Unlvenfty of the Wertem Cope, (2OO7) rl8.
Bolluyt n 64 obove 87&t.
Shue n 50 obove 65
A Elde 'Reolilation of tociol ond economic rlghtl ond the minlmum threrhold opprooch' (1989) 10 Hunnn

Rlghb Lawloumals

o Nolqn n 59 obove 15.o K Vcgen 'Enforcing roclol Jurtice: economic ond lociol rightr in South Africq' (2oo2) 4 lntematbnol loumal

of Hunun Rightrl3.

'o p Abton & G Quinn,'The noture ond lcope of ltcrtel portiel'obligotionl under the lntemotionol
covenqnt on Economlc,Sociol ond culturql Rightl'(t9cD9 Hutun Rightr euarterty156.o 

R Plont 'Needr, ogency ond rightr' in C Sornpford & D. Gqlligon(e d) Low, Ri?hb ond the U,tetare
ttdte (1%d)22.
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rlght impollng thot obligction thct will to q lqrge extent determine whether it wlll be coltly or

cortlell, qnd not wtrether we qre deollng with CPR or SER.

Bemqrd Robertlon hol tqhen thb orgument furthen for him the queltion h not thot of the quqntity

btrt the quclity of govemment expendlturer. He lubmitl thct the bollc difference betureen SER qnd

CPR liel in the quclity of govemment expenditurer on them. According to him:

Relourcer tohen by the rtate through toxqtion ond expended on reollling the rightl in the... [CESCR]
ore rnerely rediltributed. No urcqfth b creoted directly by thir procer. The procell ftreff, howcuer, hql
coltl, both in terru of the expenditure required to odminirter the ryrtem qnd in the deodureight coltl
from olterqtlon of behqvbur to reducc tox liobility. Such rediltribution therefore reduccr the generol
r.rrclfqre qnd reducel nstlonol incorne below whot ft might hqve been. The rnore retourcet trre
rediltributed ln thir uroy, the greoter will be thele effectl. The redhtribution of relourcer in puruft of
the goqb in the Covenqnt therefore ineuitobly hol the effect of reduclng the obilfty of the inhobitqntr
of the rtote to ochieve core goolr, luch ol the continuour lmprovement of living conditionr.T6

Even though reqliting SER could be ccpltcl intenlive, one doer not need q rtretch of imqginctlon to

reolhe thct qll govemment expenditurel hqve o redirtributive effect, irrelpective of the rightr upon

whlch they qre tpent. To protect life, the police hqve to be troined, equipped ond prhonr built ond

crlminqb tried. All there qre cqpitql lntenriue. lt h equolly not true thot qll SER requlre rerourcer to

reqlite. The rlght to join q trqde union for, exomple requirer no rtqte intervention.

2.1.4 tcclc-cccncmlc rlght, cto urlguG whcrect cful! rrnd pclltlcerl rlghtt cre
precfue

SER ore olleged to be open ended qnd indeterminqte, or q rerult, they qre incopoble of judiciol

enforcement.t Vcauener Il uluotly cttributed to the concept of obligotlonr." ln thil relpect SER

qre tuppotedly vorioble ond deuold of the certqinty required for odjudiccrtion. The <rnrwer to
quettiont, for exomple, qr to whqt qmountr to 'progrelllve reqlirqtion' or 'within ovoiloble

retourcet' or'odequcte ilcndord of tiving', ore difficuh to crcertcin, qnd until thb il done it wlll be

hqrd to predlct wilh qccurqcy whether or not q *qte hql <rcted in conformity with itl obligcrtionr.Te

It con be conceded thqt rcme SER qre vqgue, cnd thot lqch of lpecificity regqrding their exqct

content ond the legol obligotionl thot ltem from them could impede their iudiciol enforcement.

The queltion of indetermlnqcy or vqgue content ond lcope of o right il not o problem exclulively

reloted to SER. Whcrt con*itutel the right to dignlty, or inhumqn and degroding trectmeril, in the

B Robe rtron Economfc. rocial and cultural rightt: Tittc for reapprahdl(1992)9.

C Scott & P Mechlem n 52 obove 65
A obove.
L Scott 'Another ltep tor.uordr indivbibility: ldentifying the hey feoturer of uiolotionr of economic, rociol qnd
cufturol rlghtl (1998) 2o Hurrnn Rightt Qtnrterpat
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qbrence of iudiclol interpretction rpould hqve been equotty vqgue. The determinqtion of the

'content of everyt'tght, regordlelr of whether it il clollified ol'civil','politlcol','lociol','economic'or

'culturol', b m<rlnty the job of the courtr becoure mqny legol ruler qre exprelled in brood termt.'Eo

SER ore indeterminote becqure of loch of iudiciol interpretotion.

A Sondro Liebenberg hor polnted out:

It h through recourre to the conventionr of conltitutionol lntcrpretotion ond their
opplicotion to the fqctr of different corer thcrt the rpecific content ond rcope of o right
emere,er with greoter clority ... The foct thcrt the content of mony rociql qnd economic rightr
lr les well defined thon clvil cnd politlcol rightl b more o reflection of their exclulion from
procerrer of odjudicotion thon of their inherent ncrturc.sr

2.2 Precllccl prcblemt wilh thc furtlcleblllty cf foclc.cccncrnlc dghtt

Ju*lciophobio of SER qre not only rooted in philolophicol lcepticirm, but ollo in the perceived

lmprocticcbltity of odiudlccting qnd enforcing them. The undemocrqtic nqture of luch

odiudicotion, ond the inrtitutionol inodequocy of the courtr to deol with the multiplier effectl of

lociol cdiudlcqtlon, hql been cited ql other concemr.

2.2.1 tcclc.eccncmlc rlghtr cdiudlcetlcn cnd cntl-demccrdlc ccncernt

Politicl b cbout power ond rerource dhtribution. Politlclonl are voted in or out of power depending

on how they promire to deol with the diltribution of thele rerourcer, or how they hcve foiled to

deql with them.e Hoving been entrurted with the right to deo! with thele illuel through the bollot,

only the elected reprelentotiver hqve the legitimqcy to decide on rerounce qllocotion qnd needr

prlorltlrotion.a ln odditlon to creoting the porlbllity of the unelected iudgel lubltitutlng their

vqluer for thole of the elected reprelentotivel, odjudicoting SER will <rmount to courtl Iegirloting

ond deciding on policy iruer.'o Thil will creqte q counter-moloriterionr tenrion, it ir orgued.s

The concemr cborrt the 'qntl-democrqtlc' nqture of SER cdjudicotlon mult be undentood in light of

the brocder debote on the Iegitimocy of iudicicl conltrqintr on democrcrticclly elected orgonl ond

the role humon rightl ought to plcy in enhqncing, rqther thcrn undermining, democrqtic

5 Liebenberg n 51 obove :15

5 Liebenberg n 51 oboue.
P Brelt 'The fundornentol rlghtr controveny: the ellentitrl contrqdictionr of normotfue
conrtft utionq I rcho lorh ip' (1981) 90 Vale L aw lou mal 1063.
M Pietene n 53 qbove.
D Horowitz The courfu ond rcclal policy (19T1)19.
N Hoyrom'Conltitutionqlirnl molrriterionr dernocrocy ond rocio-economic rightr'(1992)8
SAIHR4s1.
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govemqnce. lt B now widely occepted thot humon rlghtl norml in democrrtic ltqtel rertrqin, limit

or dlrect the qctionl of democr<rtlcclly elected reprelentotiver.to

The idea of iudiciol review of govemment dechlonl to enlure conformity with fundomentql humqn

rlghtl h o legitlmote modificction of the poweR of the porlicment ond the executive.e The

legitlmccy of luch q modificqtion it b lubmltted derived from the need to protect minoritiel or

politicolly pourerles groupr from the unfolr impcct of mojoriterionl decilion mqhing.

1.2.2 Adisdlcctlcn cl tcclc-cccncmlc rlgh$ ct c rriclction of thc princlple ol
fcp.lr.ltlcn cf pcwcrt

It hql been contended thot the courtr decillonl on SER will inevitobly hove budgetory ond policy

implicotionl which hove the effect of prioritiling govemment expenditurel." Rendering SER

iulticloble will therefore 'diltort the trqditlonql bqlonce of the reporotion of pouren between the

iudiciory qnd other bronchel of govemment'.8e

Seporotion of pourcn b <rn lmplled conltroint, qnd it mult be given o mecnlng ln termr of rome

princlpled undentqnding of democrqcy. ln itl pure renre leporotion of potren uror derigned to

frqgment pouren of govemment ql q bqrrierto tyronny, ond qllocote relponlibility qr q mechqnilm

of enrurlng occountobility.'o lultificcilon for govemment qctionr or inqctionr liel ct the heort of

thct occountobility.

ln the wordl of Murienih, the interilion of the doctrine ir to crecrte q culture of iultiflcction - 'q

culture In which every exerche of pourer ir expected to be lultified; in whlch the leodenhlp given by
govemment reltr on the cogency of the ccue offered in defence of itl decilion; not the fecr inlpired

by the force qt itl commqnd'.e' Origlnolly lntended ql q functionql conltruct rother thon c mecaure

of the vqlldity of government cction, the doctrine of lepcrotion of powen hcu been modified

through the concept of chechl qnd bqlqncel of which iudiciql review b the molt common ond the

molt drqmdtic exomple.

A uleful o the doctrine of leporctlon of potlen il to democrqcy, it wi!! certcinly defect the
purpote of democrqcy it b ruppored to lofeguqr4 if opplied in bolotion. h con only function

rc Pieterre n 53 obove 383.17 Horowitz n 84 oboue 19.s Ar obove.at G Hogon 'ludiciol review ond lociol qnd economic rightr' in W Binchy & J Scrhin(edr) Hunun
ri1htr, the citizen ond the ilate: South Afrkan and lrBh Approachu (2oor)e.eo E Wiler 'Apirotionol principtel or enforceoble rightl? The future for iociojeconomic right, in

_ notbnol hw' (2006-2007)22 AnErkdn lJnlvenfty lnternatiotnl Laut Review3S.
" E Mureinih'A bridge to where? lntroducing the lnierlm Bill of Rightr'(t994) to SAIHR3L
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productively in interqction with the fundqmental rulel of democrocy ruch cs the rule of lqw, qn4 in

conrtitutionql democrqciel in line with the ,upremqcy of the conltilution.e

2.2.1fhe ccmpetency cf ccurtt tc cdirdlcete cn tccic-econcmic rightt

It hor been lubmitted thot SER cre polycentric (they hqve muhifcceted policy effectr) in nqture

qnd qr ruch qre inoppropricte for cdiudicotion by the courtl.e3 Thb 'u lo, it il qllerte4 becqule the

courtl loch the relevqnt informqtion, expertile qnd took to odjudicote the rightl.

2o2olol flre ccncern rcgqrdlng lnfcrmqtlcn

The couttl only odjudicote bqled on the informqtion before them, qnd on the interertl prelented

for decilion. Their ule of expert evidence il limited, qnd when they ule expet evidence, only

lpeciotiled informotion b prelented in c highty regimented fqlhion, goel the crgument.'o Therefore,

the courtr do not hqve enough informction to mqhe decBionl on SER. For thh orgument to be volid

it ir necerrcry to olh if there il cny piece of informstion on the boil of which policy decilionl ore

mode by govemmentr, uirich connot be conveyed to the courtl by rarqy of evidence. ]f there il

nothing thct limitl the couil'r cbility to utilBe qvqiloble informotion, then thh orgument ir

oventqted. Courtl hqve reliduql powen to lummon ony informction or tourcet of relevont

informqtion to oppeor before them. h b difficult then to thinh of qny cqtegory of informction which

il the exclulive domqin of the tegilloture, which il beyond the reqch of the courtl if cnd when they

need it.

2o2olo2 fhe quelticn cf erpeltltc

It h<r been qrgued thot courtr loch the thilb ond experience necerrory to deol with lpecioliled

informotion of q finqnciql or policy nqture ond ore, therefore, incopoble of odiudiccting SER clqiml

competently. Thil crgument curumel thot rightl clqimqntl tum to the courtl for rome hind of

ruperior expertire in policy kluel. Whcrt o litigont leehr from the courtr ir expertile in reviewing

govemment decilionr or policiel qgqinlt the requirementl of the low.

ln highly lpeciolBed cqrer the courtr in lome jurbdictionl qre cllowed to delegote to individuob ond

bodier, including lpeciol motter, cdvilory iuriel, ond court oppointed expertl, to help lhemlo, hrter

Pietene n 53 obove 383.
T Eirenberg & 5 Veozell 'The ordinory ond the extroordinory in inltftutionol litigstion'(198o) 93 Hdrudrd

LdwReview465.

L Liebenberg n 5l obove 93. 
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alia, evaluale evldence qnd relolve technlcol iruer." Where courtr qre prelented with odequcte

informction qnd qre wllllng to do lo, there cqn be no prima facie prexnnption thot they loch the

inltitutionql ccpccity to deol with evidence of q ltqti*icql, lcientific, finonciol, or other nqture.

2o2otol Dclyccntrlc ccncemt

The horm cqured by violctlng conltitutional rightl il not merely horm to on individuol cpplicont,

brn horm to lociety ql q whole.e6 Con*itution<rl litigotion qgoinrt the ttote in molt cqrer qrirer from

q violcrtion of q rtructurql nqture impliccrting q number of intereltl; qddrelling luch violotion cclh

for ligniflcont ltructurq! ond inltitr.rtionol chonger not only involving, bd oko crffecting, peBont

other thon the portier.e Thul, SER cqrel involve complex irruel for iudgel to onolyre qdequqtely, qr

the hluel they roile tend to be 'embedded ln o complex web of cqurer qnd effectl.'" Thil

phenomenon hod been delcribed o polycentricity.

Lon Fuller hol poltuloted thqt legol odjudicqtlon c<rnnot deol ruccesfully with polycentric

rituqtlonr.ee Money, ond how it lhould be rpent, ore reolly whot b ot ltohe when tolhing qbout

polycentricity. According to O'Regqn J of the South Africon Conltitutionol Court:

Eoch declrlon to qllocqte o lum of money to o porticulor function impliel lell money for
other function;. Any chonge in the ollocotion will hqve o mojor or minor impoct on qll the
othcr declrlonl reloting to the budget.Fo

SER cdiudiccrtlon moy <rlro lnvolve complex policy choicel with for recrching lociol qnd economic

rqmificqtionl, lt lr qrgued.

Thb concern b not, of courre, one thot il unique to SER. The CPR clqiml of one group moy impoct

upon the riglrtl of othen. The fqct thot SER litigqtionl hor.re muhiplier effectl ir not q lufficlent

reqron not to odiudlcqte on them. Sqndrq Llebenberg hor orgued, qnd rightly ro, thqt, the mere

foct of for-reochlng or unforeleen conrequencer lhould not imply totql obdicotion by the iudiciory

of itr primory relponlibitity of upholding the normr ond vqluer of the Con*itr,rtion."o' ln the wordl of

o South Africon High Court iudge:

Thc problcmr of polycentricity murt cleorly oct or importont conrtrqintr upon the
odjudlcotlon procer, porticulorly when the dirpute hcs dirtributionol conrequencer. But
polycentrlcity cqnnot be elevcrted to o jurilprudentiql montro, the cnticulcrtion of which

" Article 51 of the Federol Rulel of the Conodion courtr.e6 
I Currie & J de Wool The bitl of rightr hdndbooh (zoos) tg6.

" Ar obove.s Wlbr n 90 obove !t5.

ee L Fullcr 'The form ond llmitr of odjudicdtion' (1978) 92 Hdruard Lout Review3\3.rm 
K O'Regon 'lntroduclng Soclql ond economk Rightr' (1999)l ESR Review s,rq Liebenberg n 5l qbove. 
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rerver, wlthout further onolyri;, to render courtr impotent to enforce legol dutiel which hove
unpredictoble conlequ"n."r.t*

Uttimotely, the concem with judiciql enforcement of SER b thct of legitimocy, meqning the obility

of people to 'cccept iudiclol decbionl, even thore they bitterly oppore, becqule they view couilt qr

opproprlote ln$itntionl for mohlng luch decillonr'.'o'The belief b thot by ruling on o non-iulticioble

SER courtl rbh loling thil legitimqcy. Hourever, it b equolly true thct courtt rbh loting thelr

legitimocy when SER qppeqr llde by ride with CPR in q conrtitution ond they foil to protect both,

it B rubmitted.

2.1fhe lmplled rightl dcctrlncr A prcctlcel retpcntc tc iqtlclaphoblc?

ln countriet wilhout exprer provirion for SER, either ql q GPD or o bill of rightl prwilion, the

exi*ing frameworh of CPR h<r been ured to lecurc the protection of SER. The ro-cqlled 'croll-

cutting' rightl luch ol, the rightl to life, dignity ond non-dbcrimincrtion, which moy 'ltroddle,

underlie or fqcltitqte'the protection of SER, o well ol thot of the CPR hqve been uled to imply SER

entitlementr.rq

L Ccnlcllcro ond J Schcfferr6 tooh the doctrlne of implied rightl to <rn even higher dimenlion.

According to them les direcl, litigotion of locial rightl wilt leod to more on4he-ground

implementotlon. ln thb view, lnlteqd of 'dlrect opproocher' to lociql rightt litlgotion qdvocqtet

lhoutd cdopt on indirect opprooch by re-ccuting locicl rightl clqiml, including in their bro<rdert,

mort rtructural or drffule dimenrionr, qr violqtionl of clqllic CPR.

To polit thqt by formolly re-nqming q tociql rightl cloim ol o civil-polilicol riglrtt cqle b lufficient to

convert qn otherwire 'non-jultlclqble' clqim lnto o 'furticiqble' one ir qn ovenimplificotion of the

complex dynomlo involved ln SER litigqtion, to loy the leolt. At the proctico! level thB opprooch

will not only undermine SER'I legol *otul, but oko, it h <rllo pollible thcrt the iudiclory could lore

legitimqcy if reen to odjudicote whqt il formclly viewed qr none exi*ent rightl. lndirectly

rubordinoting SER to the ingenufty of the bqr qnd the whiml qnd cqprice, of the bench hol itr own

rirhl.

Rail Comnuter Actbn Group & On, v. Trarunet Limted & On 20,0,6 (6) 5A 68 (C)
Februory 2OO3 Cope of Cood Hope Provinclol Diuirion.
I Gibron & G Cqldiero'Defender of derrocrocy? Legitirnocy, populor occeptonce, ond the South Africon
Conrtitutionol Court' (2OO3) 2 lhe lounnl of Politkt 65,
F Vifoen lntenntional hunun righb leu in Ahka (2OO7) 5n.

T Melilh'Lell or More: Rethinhing lupronotionol litigctlon of economic ond lociol rightl in the
Amerkor: d rep$l (2OOf)39 lnternationol Loru and politkt lV
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It il, therefore, rubmitted thqt even though reoliling SER through indirect litigotion hql worhed in

mony iurhdictionr, ruggertlng thct ql the only occeptcble woy of cdiudiccting rociol rightr ir to

concede the inferlor legql *otul of thele rightl. A *oted eqrlier, CPR ond SER ore lo introctobly

llnhed thct mqrginqliling one will inevitoble offect the effective ond efficient cdjudicction of the

other.

2.4 Ccnclutlcn

Thole who qrgue qgqinrt the iulticiobllity of SER hove copitcliled on whot they cqll core differencel

betrpeen the turo retr of rightr, whereqr thole who hqve mqintqined thot rocio-economlc rightl ore

jurticioble hcve emphortued the rimllqritier between the two letl of rightl. Even though the lctter

hqve mqde it difficult for the former to deny iurticiobility to SER boed on their inherent differencer,

they hcnre nonethelell foiled to remove the dichotomy betr"ueen the rightl. By empholbing

rimiloritlel the ideo of two reporote letl of rightl il re-enforce4 llnce we ccn only compore turo

different thingl.

SER ore humqn rightl. They qre velted with oll the quolitiel of rlgtrtl qnd ruffer from the lome

chqllenger <r other riEhtr. Humon rightr <rre univenol, interdependent ond interreloted. Therefore,

deprlvlng one ride of the humcn rightl equction from julticicbility will inevitobly impact negotively

on the reoltuqtion of the other rightl. ThL tu not to luggelt thqt the debote with relpect to the

iulticiobllity of SER ir counterproductlve. The debote hor octuclly provided ur with better

undentqnding of SER in o woy thct civil ond politlco! rightl did not benefit.

The undertonding of the nqture ond the contentl of SER lhould provide pqthw<ry for rtqter to

con*itttlonqlbe them in luch q urqy thot moximilel their potentiqb qnd guqrd qgoin* their

excerte, through Con*itutlonol crofting qnd delign oppropriote ilqndqrd of review. The next

chopter wlll inveltigqte whether or not the Sudqn'r mode! of conrtitutionqliling SER benefited from

thb undentonding.
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Gtqptcr flree

lrrttctobllltt.f tcclo-eccrcrnic dgltr rrdcr tlc lrterftn llntlcrn! Ccrilftrtlcr

Thtu court... h not the maher of bur, lt will enforce the law q it findt it.P6

The Corutittttlon mahen have given ut one of the moil remqrhoble doccrmentt in hbtoty for

uthertng in q new tocio-economlc order...every uprd or phrarc in the Conttittttion mutt be

interpreted ln a manner which tpould advonce the rccio-economic objective of the coniitution.toT

l.O lntrcductlon

The inclullon of o comprehenlive Bill of Rightl in the Corutittrtion reprerentr q 'remqrhqble

divergence in Sudqnere conrtitrrtionq! mohing."@ Flnt, becoule thb mqrhl the fint time the Sudqn

b provlding for c comprehenrive iulticloble bi!! of rightr. Secondly, thir b equclly the only occorion ro

for thct q conltilution not only ochnowledger qnd recognilel lHRll, but incorporqtel them cu c pott

of o julticloble blll of riglrtr. Defining with exoctitude, however, whot conltitutel thB Bill of Rightl in

the Sudon will lihely engoge lcholqn qnd humqn rightl octiviltl for q long tlme to come.

It wor noted ln chcpter one thot the Sudon Bill of RiShtr explicitly provider lor 20 CPR cr well ql

SER. ln odditlon to thil, the Conltitution ilqtel thot ony right or freedom contqined ln any lHRl the

Sudon h q porty to ortomqtlcolly form 'on integrol poil of thi, Bill'. . The que*ion of whcrt

conltitutel the Bill of Rightl in the Sudon dependl on whcrt b meqnt by the phrore 'integro! port'.

Scholon qre not qgreed on the purport of thele r,r,rordt. There qre two groupl of lcholqn: thole who

conlider thele lHRh or forming lub*qntive port of the Bitl of Rightl ond thole who conlider them ql

interpretctive tooll to it.

Both politionr hqve implicotionl for the iulticiqbility of SER in the Sudqn. lf thele IHIRI ore

interpretotive toolr, it tpould meqn thqt SER explicitly mentioned in the Bill of Rightr rhould be

interpreted olong the liner of the iurhprudence of the Committee on ESCR. The problem though,

with thb porition b thcrt the textuq! contentr of the SER in the Bill of Rightr qnd thore in the CESCR

ore different. Tahe for qn exomple, ortlcle 12 of CESCR provider for the 'right of everyone to the

Unfted Partiu v minhter of luttke. Legal and parliamentary Affatu 1997 (2) ZLR 254; [p9S] llrc 614.
Pichord C l. ln fungopi v Chotinun of the Council of State+ Cbheitgg| (3) 5A 25o 26s.
N lbrqhlm 'The Sudonere Bill of Rlghtl' (2ooa) 4 lnternotional loumal of Hunun Rightt 613.
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enioyment of the hlghe* attqlnobte rtqndord of phyrical qnd mentql heahh; lection eo of the

Con*ftutlon *oter the *cte lhott promote public heolth...provide free primory heolth cqre qnd

emergency lervicer for qll citlzenl. Whlch content of thil right prevoih?

!f they form lubltqntive port of the Conltitution, thb hcl even wider impliccrtionr for the Bill of

Rlghtr cdiudlcotlon ln genercl ond SER iurticiobility in porticulor. Whot formr port of the BilL the

rightr cnd freedomr, the dechlonl ond interpretctionr of the monitoring bodiel? ln qn event of

conflict whlch one hql the finol loy? The Conltitntion h rilent on the quertion of the legol ltqtut of

there lHRh <r trrcll qt on their relotionrhip to it or with it. To determine the nqture, rcope,

opplicotion snd llmitotlon of the Bill of Rightl con only be qrcertqined by confiructive conrtruction

of the Conrtitution. It ir the thelh of thb rporh thcrt the Sudqn hqr not only provided for iu*iciable
qnd enforceqble SER in the Conrtitution, btrt the rcope of iu*icioble SER ho been widened to

incorporote oll SER ln oll lHRlr thct the Sudqn b o pcrty.

Although the Conltitutlon doer not provide c guide for interpreting it,'o' the ingredientl of

conltitutlonql lnterpretctlon qre bollcolly the lome in mcny iurildictionl: 'the ordincry or technlcq!

meqning of urordl, evldence of their originql meqning or purpore, rtructurql or underlining

principlel, iudiciol precedentr, lcholorly writingl, comporotive qnd internotionql !qw, qnd

contemporory undentondlngl of iultice qnd lociql utility."'o The differencel lie in the prioritiel qnd

rpeightr given to eoch of there lourcel ln the fino! lnterpretotive recipe.

There ir o dlchotomy between o politiviltic, literqliltic, legcliltic, textuqliilic, formolirtlc, ond bloch-

letter lqw opprooch to lnterpreting con*itutlonr on one hond (lorgely reprerenting the cqnonl of

interpretctlon); ond <r generour, dynqmic, pr.npooive, rtructurqlirtic, rociologicql, teleologicql, qnd

octlvlil opprooch on the other hcnd (reprerenting rome modern theorler in conrtitutioncrl

interpretotion). Whlle the former 'reliel on the ceilointy qnd explicitnes of q written text to ovoid

the exercire of cn lndependent iudiciol wil} the lotter ccceptr rome degree of judicicrl dircretion ln

building up on unwritten qnd impticit conltitution."" Thir urorh will odopt the lcrtter qr q method of

interpreting the Conltltutlon. Thlr b informed by q leemingly reirmic rhift in legql rcholonhlp from

reeing q conltitutlon cs q deqd legol document to leeing it rother ql q'living conltitution'.rr2

ThB chopter tu divided lnto four portr. The principlel of corutitutionol interpretqtion qre dLculled in

port I. The cqnonr of lnterpretotionl qnd their limitotionr with relpect to con*itutionql conrtructlon

The Conttfttrtbnol Court ofthe Sudqn hol for now been uring the 1974 lnterpretotircn Stotute, which qctuolly
wol not meqnt for conltitutlonol lnterpretotbn, but ordinory ttqtutel.

I Goldrwothy (edt) lnterpreting conttfrutloru: A ConWaratfi,p ttudy (2006) 5
Ar qbove
J Tren-Tq Lee 'lnterpreting bilh of rightr: The volue of o comporotive opprooch' (2oo7) 5 lntemotional
lournal of Conttitutional law122; J M0ller'A generol theory of conltitutionsl potriotirm' (2oo7) 6
lntematlonal lournal of &rutftutlonal Law72.
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will be hlghllghted. A cqre for q more liberc! vqlue-boled opproqch to conilructing the Confitution

will be propored in port 11. The limitotionr of monlrt ond duolht rchooh with rerpect to rection 27(3)

will be uled to mqhe q cqre for conrtruing it olong the legol pluroli* rchool in Port lll cnd the lort

port will conrider the relctlonrhip between rectionr 22 ond 27(3) of the Conilitution.

&l Cqncnt cl lntcrpretdicn

There qre three cqnonr or rulel of lnterpretotlon: the literql rule, the golden rule qnd the mbchlef

rule. According to the literql rule, 'ff the wordl of cn Act qre cleqr, you murt follow them, even

though they lead to <r mqnifelt obturdity."t The golden rule ltqtel that the ploin ond nqturol

meqning of the wordl uled by the legBtoture lhould be oligned to the text, unler it il mqnifelt

from the genern! rcope cnd intention of the *ctute iniu*ice ond qblurdity r"uould retult."n The

mbchief rule Ioyl down q four ilcae opprooch to lnterpreting the text: whqt wqr the Common Low

before the mohlng of the Act; whqt wcr the mbchief ond defect for wtrich the Common Lcw dld

not provide; whqt remedy the Porlioment hoth relolved; the true reqton of the remedy occording

to the true intent of the mqhen of the Act"E.

Scholqn hove exprelled concemr cbout the luitobility of thele cqnonr for interpreting q more

complex lex generb lihe q conilitntion."u Thb ll becqure, qr <r quintellentiol !qw, conltitutionl

moltly provlde ruler qnd principlel moinly of generol qnd qbltrqct nqture thot c *roightiochet

opprooch, llhe the onet provided for in the cqnonr or even their combincrtion might not oddrell

odequotely. Even though, the rulel of con*ructlon might hove worhed with meqlured luccell with

retpect to interpreting ordinqry enqctment, courtl hcnre cqutioned ogoin* the ule of thil 'culterity

of tobulcrted legcllrm"'' in conttructing conttitutionol. Thir il becqule the rcrtionol for the turo ore

different. Whlle:

A rtotute definel prerent rightl qnd obllgotionl. lt b eolily enocted ond eoily omended. A
conrtitution by contrort, il drcrfted with qn cye to the future. ltr function il to provide o
continuing fromeworh for the legitimqte exercire of governmentol power ond, when joined
by o Bill or q Chqrter of rightl, for the unrcmitting protection of individuol rightl ond

-- ta
llbentes.

rB BechevSmilh(ts36)2M&W195.rE Arey & Ot v Peanon & Or, (t84i]-6o) ALL ER Rep 2t(HU) 36.rs Heydon! corc (Be4) 3 CO REP 7q.x6 N loyourichronro The judklol application of hunnn rightr latp: Notbnal regional ond intemational
juriry rude nce (2oo2) 159.rP MhRter of Home Affoin v F&her [1980] AC 31e 328H , [1979] 3 All ER 21, [e7e] 2 WLR 8ss (pq13 Hunter et al u Sot thdm lnc (1gB) r DLR (et5 641 649.
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ThB dog not, however, meqn thqt the cqnonr plcy no role in modern con*itutionql con*ruction. ln

Minbter of Home Affain v Ftuhel",lhe Privy Council held thcrt:

A conltitution b o legol inrtrument... Rerpect murt be poid to the longuoge which hor been
ured qnd to the troditionr ond ulogel which hos given meoning to thcrt longuoge. lt il quite
conrirtent with thll, ond with thc recognition thqt rulel of lnterpretotion moy opply, to tohc
ot d polnt of deporture for the proces of interpretotlon o recognition of thc chqrocter qnd
origin of the lnrtrument, ond to bc gulded by the principle of giving full rccognition crnd
effect to thorc fundomentql rightl ond freedomr...'Eo

lnlteqd of limiting con*itutionql interpretotion to thele cqnonr, the extent to which the cqnonr

lhould be tred to conltrue con*itutionq! provhlon lhould in foct be timited by o con*ilution it il

rubmitted.

&2 fhccrtet cl lnterpretctlon

The inherent llmitotionl of the cqnonr of interpretotion hqve given rire to new methodl qnd

theoriel of con*itutionol interpretqtion lome of whlch qre dircured briefly below.

1.2.1 Orlglnalltt rrpprcech

According to thb theory the court murt reqrch for cnd identify the intention of the drcrften of the

conrtitution qnd give thot intention primocy. Conrequently, crnrent legbloturel ond court mult

conform to eqrlier cholcel mode by thole who drcfted it. There qre turo probleml with thil
opprooch: fint, there b reriour doubt ql to whether or not the intention of the drcrften cqn

occurotely be qlcertqined, cnd recond even if it urere crcertoined, lhould future generqtionl be

bound by the choicer or intentl of generotionr port.

Thele flcrlr certcinly mche thil theory of lnterpret<rtion incppropriote for con*ruing the

Conilitutlon h b lubmitted. Thit ir becqule it mult be qlloured to be q Iiving document copoble of

qdqpting to unforeteen future rituqtionr. The vqluel, beliefl ond lntentionr of yelterdoy thould not

be ollotued to enllqve generctlonr yet unbom.

lre8ol Ac ale 328 H [1e7e] 3 ALL ER 2t.
A obove.

[9
trc
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lf,ol Uelue boed epprcc:h

Thb cpprocch to interpreting q con*itution doel not leeh meqning in the intention of the drcrften.

lnlteq4 the interpreter murt excqvqte ond glve exprerrion to the underpinning vcluel thot the

conltitttion <rttemptl to guorontee. Thb h whqt Mohomed I probobly ur<rr referring to when he

lqid 'qll conrtitttlonr reeh to ortlculqte, with differing degreer of intenlity ond detoil, the lhored

olplrctlonl of c natlon, the vqluel which bind itr people...'a

A purpolive or vqlue-bqred opprooch would mort certqinly roile the que*ion of limitt upon

poltlble interpretotionr. Becqure wfrile it fu impodont to be conrcioul of the vqtuer underpinning

the conltitution:

It il nonetheles our tqrh to interpret q written inrtrument, ..it connot be too ltrongly
Itrescd the Conrtitution doer not meqn whqtever we might with it to meqn.., if the
longuoge uled by the lorgiver h ignored in fqvour of o generol rerort to uvqllrer" the retult
lr not lnterpretotlon but divincrtion.@

It h rubmitted thot ruch limitl mutt be found within the coniliturtion itleff qnd not lolely in lome

technlcclly rulel.

lolol Prcfnrnptlcnt ct lntcrpretdlcn

Some rebuttqble prelumptionl hqve been deviled to help guord ogoinlt the rbh inherent in vqlue-

boled interpretcrtion omongil which qre the following prerumptionr: prerumption of conlirtency,
qgqlntt redundoncy, conrhtency of meoning ond complionce with intemqtionol obligcrtionl.

The pretumption of contfutency ltoter thot the legilloture it prelumed to be conrirtent with itlelf,
luch thot if there qre turo lectlonr in on Act whlch teeml to clcsh, but which could be interpreted to
give full force qnd effect to eqch, then ruch qn lnterpretotion b to be qdopted, rctherthcn the one

thot de*royl the effect of one of them.- The prelr,rmptlon agairut redundancy *ctel thot the

legblqture doel not intend to enqct o uleler, purporelell or redundqnt qct or rection of qn qct.*
The prerumption of compliance with intemqtionql obligtdtion on the other hondl betievel thot the

leghloture doer not lntend to enqct q *qtute in conflict with intemotionol low.r5 The prerumption

of conittency in meaning, here it Ir prelumed thot the rome word in the rcrme enoctment, meont

the lome thing.%

:i 5 v Mahunnyone & othenlsss (3) SA 391 (Cq, tegs (6) BCLR 66s (Cc) pqro 262
'.: S uzunntsss (2) 5A 642 (CC), tegs (4) BCLR4or (CC) pqro rz - ri. 

' -

I de Ville Corutftutlonolond ilotutory hterpretdtbn(2OOO) 67.ta A obovc.tr De Ville n 123 oboue 68.tx A obove.
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Hqving iurtified the cpproprlqtenell of q vqlue-bcued opprooch for conrtruing the Conltitution, the

odhor will now cpply to determine the nqture, lcope ond limitotion of the Bill of Rightl. The

prelumptionl will be uled to exploin rome of the rotionol of the rubmilrion of thb worh.

fol fhc neiture, tccpc cnd lirnltcticn cl the tsdcnere Bill ct Rlghtt

Section 27, the fint ond founding provhion of the Bill of Rightl il the ltorting point in qnlwering the

quertion whst con*itutel the Bill of Rightr in the Sudon. ln qddition to the 20 rightl qnd freedomr

prwided for in the Blll of Rightr,E porogroph (s) of rectlon (zz) provides thql'oll rtghb and

freedomr enthrined in intemqtionql humqn righfi treotie+ covenqnb qtd inilrumenb rotilied by

the Republic of the Sudon rholl be qn integral pafi of thh BilL' The r"uordl 'rqtifled' qnd 'integrql

port'cre decirive to onlurering thb que*ion.

The ttord 'rqtified' ql ured ln pcrcgrcph (a) of lection zz(r) hol genercrted q Iot of controvenier

qmong luriltl.@ The qreqr of concern hqr.re been with whot doel 'rqtified' meonr? Doer it meqn

exoctly whct it meqnr In public intemqtionol lqw? Doel it refer to treqtiel rcrtified before the

Con*itution or thole thot will be rotified cfter it cqme into effect? Will it meqn the rqme thing ql

occerion, qdherence, qdhellon or qcceptqnce of qn intemqtionql trecty? When doel c rotified

inrtrument become on integrcl port of the Bilt of Rightl, when Sudqn rctifiel it or when it comel

lnto force ofter the requBite number of rctfficotionl ot the lntemqtionql level?'a There qre no finol

ontwen to thele concemt until the Conltitutionql Court (CQ hol pronounced on them. Hourever,

the ronctity of the Bill of Rightl ond the ronity of the right-holden, to o lorge extent, depend on

reqronqble cmtwenr to thete quertlonl. Section 27 (3) will be onolyled in two portl: the meqning

ond effect of rctificotion ond the meqning qnd effect of integrql pqrt'

1z Artl.28-a7 of INC18 A qbove.
tD For o detoiled dircuttion of there vorioul politionr ree Mox Plonch lnltftute for Cornporotiue Publlc low ond

lnternstionol Low Report of two leminon they orgoniled betureen 2006 ond 2oo7 to reroh;e ronre of thele illuel.
It b qccellible
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lolol 'All rlghtr cnd lrcedcmt cnthrined ln lnternctlcnsl humcn
rlghtt-.rdltlcd by the tudcntr Jrlccnlng cnd clleett

The urord 'rqtificqtion' qppeqn four timet ln the Con*fttrtion. The ulqge tendl to lugge* different

meqnlngr. The Conltitutlon uler the verb form of the word to rctify'three timel, fint ln lection 58(t)

(h) orlgning to the Prerldent of the Republic the power lo'ratify treqtiq qnd intemotional

agreemenb wfth the apprcval of the Notional Leghloturd. However, rection 91(3) (O empouren

the Notioncl fulembly 'to ratfu intemqtional treqtieL conventionr and agreemenfl. Section 109(4)

goe, on to roy thct the Notionol Allembly mqy delegcte to the Prelident lhe 'potrer to ratily

intematlonal conventloru and agreementl ulhile it il not in lelrion. The ottempt by lectionl 5S(l)

(h) ond 91(3) (O to qrlgn one competency to two orgonr of the govemment, needl further

interpret<rtlon. The word 'rctify' in the two provilionr mult be conrtructed differently to be logicolly

meqnlngrful.

Even though, there Il o prerumption of conrittency of meqning, it b lubmitted thct thtu lituction

prelentl on exceptlon. Thh ir becqure; conlirtency of meqning here will conflict with qnother

prelumption ogcinil oblurdity. Thot ir the lqwgiver dld not intent qn qblurd conrequence. lt h

oblurd for turo orgqnr of the govemment competent to exercire o conrtitutionol porrrer, ond yet

mqhe q provilion for one of there orgqnr to delegote thqt lqme pourer to the other competent

orgqn. The concept of delegction prerupporer, uluqlly, q flow of power or outhority from q ruperior

to q lubordinqte, which b not the cqre here.

Some lcholqn hqve ruggerted, ond rightly ro, thot, lince the combined effectl of rection 58(l) ond

fi) lr thot the Prerldent ll the heod of rtcrte qnd foreign reprerentcrtive of the country, it follotr,r

loglcolly thot l/he hcr the pourer to legolly bind the country through internqtionql treqtiel.Bo

Therefore, the word 'rotify' rectionl S1 (3) (d) ond 109(4) mult be undentood to meqn 'opprovcl',
qr ured ln 58(1) (h) of Con*itution, whlch urould then refer to the intemol procedurel which hove to

be fulfilled before rcttficction by the prelident tohel ploce.t' The pollibility thot the word

'rcrtiflccrtlon' could hove more thqn one meoning within the Conltitution to include 'oppror,rol'

tuggelt thot itl ure In tection 27(3) could meon more thqn one methodl of becoming o pcrty to on

IT lr contemploted.

The Vienno Conventlon on the Low of Treqtiel 1969 ir the moin intemqtionql inltrument reguloting

the lqw of treqtiel. It provider for different woyl of becoming o porty to qn lntemotionql Trecty

rs ree generolly Mox Phnch Compilotion of the report on proceedingl of the Heidelberg reminor on potentiol
dilputer before the Sudqnele Conltitutionol Court (cornpilotion) ovoiloble at

uruut.mpll.de/rhored/dcrto/pdf/monuol proceedingroftheHeidelberg ,eminor on potentkrl dilputel before the
Sudonere conrtittrtlonql court.pdf (occered 4 September 2oo8)!' Ar obove.
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(lT). A ltote could exprerr itl intention to be bound through q tignqture, exchqnge of infrumentl

con*ituting q treqty, rctificction, ccceptonce, cpprwol or qccerrion or by ony other meqnl if it lo

ogree'.to

ln o bitoterot treoty, ratificqtion h effected when the inltrumentr of rotificotion qre exchqnged

betureen the lt<rte pqrtiel, while in q multilcterql trecty thil b done when the inttrument of

rotilicotion B depolited with the depolitory. For *qtel which were not portiet to the negotiqtion of

the lT, they ccn exprerr their conrent by occellion whlch hol the combined effect of llgning ond

rctificotion. Sometimel the wordl 'ccceptonce' ond'cpprovol'could be uled inlteqd of qccellion.*

It B rubmitted, therefore, thot the word 'rctifled' in qrticle z7(s) lhould be interpreted to encompoll

oll the methodl of qltuming legol obligqtionl under lT. Thit interpretction h contittent with

porogrqph 1.6.1 of the Protocol on Power Shqring between the Govemment of Sudon (GOS) <rnd

the SPLM which, ir qn inteErql port of CPA ond h incorporqted into the Con*itution by virtue of

qrticle 225 of the Conilitution. According to thb pqrqgraph:

The Republic of the Sudon, including oll leveh of Eovemment throughout the country, rholl

comply fully with oll itt obligotionl under the internotionql humqn rightl treotiel to which it
is or becomer o pdrty.

The word'rutificqtion' b not mentioned. The empholil ir, therefore, not on how Sudqn becomel q

Itote porty to the treoty, br.rt on itl membenhip ond complionce with itl obligctionl under the lT.

Even though the rlord 'rqtified' ir ured in itl pcrt tenre in orticle 27(3) of the Con*itution, it doer

not refer only to ITI thot Sudon rcrtified before the Con*itution, or lome tcholon hcnre lugEelted,

neither doer it refer only to thole it will rcrtily ofter the Con*itution.tn The wordl uled in the CPA

qre 'to which it il or becomer' o porty, which luggeltl pre qnd polt the Conltitution lTl rctified by

Sudqn.

E Art. 11 of the Vienno Convention on the Lqw of Treotier 1969.rB Mox Report n l:]o qbove.
rs 

Judge Abdqlhh Vo'qoub of the Conltftutionol Court of the Sudon il of the opinion thot only polt INC

treqtier qre referred to in ort.27 (3) ree hir rubmillion qt pqge 49 of the rnonuol referred to qt n l3O obove
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l.l.l fhc dcme$lc rtctu3 ol lllRlr ln the tsdsnctc lcacl crder

The relqtionlhip bettueen intemqtlonql lqw ond municipql lcnrr il q mlnefield. According to

Lqmbertul Er<rdel the relotion betrr.rcen intemqtionql lcw ond mr.rnicipol lqw B q lublect with

which mony generctionr of louryen hqve wre*led, qre wre*ling ond will continue to wrertte.'E

Before dbculling the intemcl effect of the tHRh in the Sudqnele !egq! order, it b importcnt to

clorify: the legol force, the intemql effect, the direct effect ond precedence of trecrtiel dome*icolly.

lotolol flrc lcgc! fcrce cl trccllct

Thil h determined by whether or not the treaty hol entered into force, both in generql ond for the

portlculor ltcte pcrty. Once the lT ho entered lrilo force, the *<rte il bound by itl obligotlonr under

it. Thele obligqtionl vcry from treoty to treoty qnd even within treotiel.

lololo2 fhe hternnl cffect cf trcctlet

Thb relotel to the effect given to the trecty ln domefic legol order of <r ltqte. Treotiel generqlly

embody the obligotion on the port of ltote pcrtiel to give effect to them in their domeltlc legol

rylteml.'tolt lr oluroyr cn obligotion of rerult, mecning thcrt, the *cte porty ir giuen the mqrgin of

dllcretion ln chooling the meqnl of cchieving the reruh.BT There <rre m<rinly three woyl of giving

effectl lntemolly to lT obligotionr: odoptlon, incorporction qnd trqn#ormqtion.

ln o lyltem of qdoption, trecty provirlonl hcve legql elled q ruch in the domeltic legql order.

Thele provlllonr retqin their internotlonql chqrqcter wlthln the notionol order whereln they ore

qpplled. Underpinning thB lyrtem h the vlew thot internctionql qnd municipol lqwl qre

concomitqnt orpectr of o ringle legcl order.ls Thb B moinly the polition of the monilt believen.

lncorporotion refen to the integrctlon qnd opplicctlon of intemotionol obligotiont into domeltic

lqw. Trqn#ormcrtion on the other hqndl refen to the tronlformqtion of o treoty oblig<rtion uling

leg'ulotion to qmend or rupplement domeltlc lqw. Both ore venionr of duqlitm. Duqlifil reg<rrd

L Erqder 'lntemotionol low ond the Netherlondl legol order' in F Horo et al (ed) lntemational Law in the
Netherbndt (le8o) 3?s.
Advirory Opinbn Nalo Exchonge of Creeh otd Turhhh Populatbru, t92l P.C.l.r. (Ser. B) No. tO 21.
Eroder n 135 obove.
See H Trlepel lntematlonql low ond notlonol hw (1889) 12-22lor s leminol dircurion on duqlirm, ond H
Schernrerr & D Wqelbroech ludiciol protectlon ln the Europeon Cornmunitier (19e7) los-flo forthe

dhculion of monirt lchool.
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intemotlonol lqw qnd domeltlc tqw qr two teporute ryrtemr operqting of two different levelr.B' Ar

long qr the internol trqnlformqtion of the IT hol not tohen plqce, itl lntemql effect b limited in

terml of the 'rule of prelumption' which ltotel thct when cpplying qnd interpreting lT, courtl

lhould ltort from the prelumption thot, the leghlcture did not intend to qct contrqry to the ltote'l

intemcrtionol obligotlonl.rao

A con*ftution of q *qte h whot ltipulcter which ryrtem b opplicoble intemolly. The Conltitution

doel not in cleqr terml provide for which ry*em lhould prevoll in the Sudqn. Whot thb quthor i,

lubmitting ir thqt once rotified, lnternqtionql humqn riglrtl treotlel tqhe dlrect effect in the Sudon.

Since thele lHRll ore incorporoted into the Con*itution withor.rt qhering their contentr, the

prwhionr of thele humqn rlghtl trectier retqin their intemotionql chqrqcter in the Sudqn, in the

qbrence of ony controry provirion, it b lubmitted.

to&lol fhe dfucct elfert ct trcdief

Thil refen to the oppliccbility by domeltic courtr of treoty provilionl withotrt further need for

quthorbotion from ncrtionql or intemctiono! quthoritier.rar Thh ir whot il referred to ol leff-

executlng treqtiel. Whether or not q treoty ir reff- executing b q mqtter of interpretction by the

courtr.'o' Thil cuthor il of the opinion thot lection 27(3) properly interpreted renden humon rightr

trecrtlel rqtified by the Sudqn relf-executing domelticolly. Fint, becoule of their wholerqle

con*ittrtlonqlbotion by the Sudqn; ond recondly, there ir no need for enqbling legblction to give

effect to their provlllonl in the Sudqn.

lo&lo4 PlecedencG cl trcctlcl

When <r treoty provbion oppliel directly ql intemqtionql lqw, the illue of itl legcl ltqtul ln relotion

to domeltic lqw qrirer. ln c duqli* ryltem, cn incorporoted or trqnlformed treoty prwirlon h on por

with domestic legillotion of the lqme hind qnd the rule of lex poilerior derogqte legi prlori olpplies.

When the provlrlonr of the trecty opply o lntemqtionql low, if the con*fttrtion doer not offer

guldonce cnd the *otul il not lo leff -evident, then the courtl will hqve to determine the

Trlepel n llO obove.
O Schocter'The obligotion to irnplement the Covenont in dornertic lqw'in L Henhin (ed) The tnternotionot
Btll of Rilhtr: fhe Cotntnnt on Ciufl and Polfrkal Rblrt, (1sa1) 31L
J Winter'Dhect opplicobility ond direct effectl: Trpo dirtinct ond different conceptr in Communfty low'
(1972) 9 Conn on Marhet Low Review42s.
Erqdel n l:!5 obove 93 oboue.
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relotlonlhip.rnt lt b rubmitted thot the Conltitutlonot Court in interpreting thele lHRll, lhould give

precedence to thelr provlrionr over domertlc norrnr.

By occording precedence to c treoty provirion, courtt do not nullify, repecl or qmend domefic

Iow; the courtr only refroin from cpplying it.'nn ln both lylteml, o treoty b only effectively opplied if

itr provilionl tohe precedence over domeltic low, cnd q *qte b relponlible intemotionqlly if itl

domeltic law reluhl in o violqtlon of trecrty obligqtionl, becqure it cqnnot invohe itl law ol on

excute for the violqtion.rs According to the Permonent Court of lntemctionqt lultice:

It ll o generol occepted principle of internqtionql low thot in rclotionl between powerr who

ore contrqcting podier to o treoty, the provilionr of municipol lqw cqnnot prevoil over

thole of the treaty.ra6

The Con*itrltion doer not prwlde for the relotionlhip between internqtionql lqw ond domeltic krw

in termr of whlch legql norm b ruperior. Monirtl ond duoliltl rchoolr of thought hove monopolhed

thb dircoune. The muhiplicitiel ond interconnectivitier of legql normr in todqy'r world qre ltretching

thele lchooll to their limitl. Section 27(3) il one thot moni* ond duolifi lchoob opproochel do not

odequctely relolve the tenllon it creqter verticql i.e. with intemqtionql normr qnd horlzontolly i.e.

within the Con*itutlon. Thil contention findl lupport from other tchotqn.rnT

Monilt poltulcrtionl cnd duolht qrticulotionl of the relotionlhip between intemqtionol qnd domeltic

lqur hove outlived their ulefulner in thil ero of lntemcrtionolirotion of conrtitutionol Iow ond legol

plurolilm, occording to lome rchotqn.'* They cllert thqt monilm qnd duqlilm offer only hermetic

orgutentr which offer little or no help in rolvlng legol irruer,ra'thot they lhould 'ceqre qr doctrinol

qnd theoreticql notlonl for dhculllon the relotionlhip between internqtionol low ond nqtionql

lqw';oo ond rqther be uled ln depicting cr more open or more hetitqnt dbpolition torpqrd

intemqtionq! lqw.rsl

Erodel n 135

A obove.
Art. 27 of Vienna Conventlon
Advbory Apinbn No 17 lnterpretatbn of the Covenant betunen Areece and Bulgarb Reryecting
Reclprocal lntnigratbn,lg3o pcl, (Ser.B) No. lz 32 (luly st).
A uon Bogdondy 'Plurolilrrl direct effect, ond the ultlmote roy: On the relotionrhip betr.rrcen internqtlonol
ond dornertic conrtitutionol lqw' (2oog) 6 lnternational loumal of Conttftutbndl Ldw3g6
N Wolher'Beyond boundory dfuputel ond bqlic gridl: Mopping the globol dirorder of normotive orderr'
(2OO8) 6 lntemotlonql ./o urnal of Coratfrutional Ldw37!
C Tomurchot 'lnternotionol Lor,u Enluring the Survivol of Monhind on the Eve of o New Century'
(, e e e) 2 RECUETL D E 5 COU R 5 363.
Von Bogdondy n ll9 qbove.

E de Wet 'The reception procer in Belgium ond Netherlondr' in H Keller & A Stone-Sr.ueet(ed) The
reception of the European Convention on Hunnn Rightt QO0B) 11- E.
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They odvoccte for q procer uirich on one hqnd conliden the principte of lelf-executing

intemotionql norrnr ctr bqlqnclng of conltitutionot princlpler qnd on the other hqnd, given the

n<rture of lntemqtlonol low, fiotet lhould hove the copocity to timit the effect within domeltic legql

order of q norrn or qn qct under intemcrtionql Iow if it conflictl lhoncly with conilittiionql

princlplel.E2 lt il lubmltted thot thB polition reflectr the correct undentqnding of the Con*itution ct

poltuloted below. Only legol plurolbm could odequotely occount dercriptively ond normctively for

the divenitiel of legcl rourcer onticipoted under 27(3) with relpect to humqn rightl protection qnd

the implied linhl between the Con*ittrtion qnd intemqtionql Iow. Thil ir ro becqure, it b only legcl

plurolilm thct could qccommodqte the telf-executing ncrture of the lHRll under tection 27(3), while

qt the lqme limit the extent to whlch they ccn operqte domeilicolly.

Thb rporh hot eltoblilhed thct the word 'rotified qr ured in lection 27 (3) includel other methodl of

undertching interncrtion<rl obligotionr. Additionolly, it har iultified thot tubmhrion thot lection 27

(3) encompollel qll lHRb rctified before or qfter the coming into force of the Conltitution. More

lmportontly the precedence of the lHRb ho reoronobly been ruggerted. The one of the remqining

lrruer in thb port B whot h the legcl effect of rection 27(3)?

t.4 0Al! rlghtt rlnd fteedcmtooothsll be cn lnlegrcl pc*t cl thll Bllltt ltlccning
nnd etleelt

The Oxford Englbh Dictioncry definet the word 'integrql' to meqn 'of or pertoinlng to q whole'i 'q

conttituent, component necercry to the completener or integrity of the whole'; forming portion

or element, ql diltinguilhed from on cdjunct or <rppendqge.'o' Proving thot oll IHRII rotified by the

Sudcm forml on integra! pqrt of the Conilitttion il therefore the lome thing <r lqying thele

lnrtrumentt form tubrtqntlve provhionr of the Conltitutlon. lf the droften of the Conltitutlon

lntended thele lHRh to be mere interpretotive tooll, ft h lubmitted thcrt thot intention ir not

communicqted here.

Whot ir conveyed in rection 27(3) b whot the Committee on the lntemotionq! Covenont on Civil

ond Politicot Rightl, rightly oblerved in itl concluding oblervotion on the Sudon 'punuont to orticle

27 of the lnterim Notionol Conltitution of 2oO5, the Covenqnt h binding ond mcy be lnvohed ql q

conltitutlonql text.'oa lt b very unlihety thct the Committee on ESCR urould qrrive qt o different

A qbove.
Oxford Englfuh Dictionory 2oog edition qvqiloble online ot \1&1&lrjdjgt.rrjLliryjg:..i1:!l(-if.1. (occelled I

Nouember 2oo8)
The CPPR Committee Concludlng Obrervqtionr tot 2ooT ovoihble at

4 Scptember 2OOg) Poro 8.
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conclurlon. Thh b even more ro, when the govemment of the Sudqn hod in itl ltote report of 2006

to the Africon Commlllon on Humqn ond People'l Rightl thctt:

The Sudon hot rotified nurprour covenontl ond chopten[inltrurrnntt] reloting to humon rightl qnd

conrldered to be port ond porcel of the Notionql Legitlqtion[Conrtitution] undcr the provilion of
orticle 27(3) of the Corutitntion. There include Couenont Economk, Sociol ond Cuhurol Rightr,

lnternotlonol Covenont on Clvil ond Polfticol Right, (lCCpR), Africon Chorter on Hunron ond People'l

Rightr (ACHPR), Convention on the Rightr of the Child (CRO..'*

The Arqblc urordr rendered 'pqrt ond porcel' qnd Notionol Legblotion lhould in itl technlcql renre

be trqnlloted to me<rn integro! qnd Corutitution relpectively.

ln itl *ote report to the Africon Commislon in 2OO9 the Sudon repeoted thot the rightr ond

freedom whlch qre not exprerrly rtcted in the Conltitution 'form port ond pcrcel of the

Con*itntion.'o" The government went on to *ote thot the Con*itution committ the fiote to

protect, promote, guqrqntee ond implement qll the freedomt provided for in thh chopter (orticle

27)'.

The irrelifible conclulion h thct ott riglrtr qnd freedoml provided for in the IHRII to which the

Sudqn B o porty ore' full-fledged conltitutionol protection'o' for the rightl ond render them

qctionqble before the courtl ln the Sudon in itr own rightl. All SER in the CESCR, the ACHPR or the

CRC <rre iu*lcloble <rnd enforceqble in the Sudon. Therefore, everyone living in Sudon b not only

entitled to the protection provided by the Bill of Rightr ond thore in olt the lHRb the Sudon har

rqtified, btrt oho h<r the choice (depending on which in*rument offen hlgher protectlon) of whlch

tnrtrument to invohe before the CC. The legcl effect of rection 27(3), it b rubmitted, h thot, eqch

time Sudon rotifiel on lHRl, it h ot the lqme time, cmending the Conilitution to thct effect'ot Al

luch, humon rlghtl ond fmd<rment<rl freedoml provided for in thct lHRl ottoin the potition of c

conrtitutlonql norm.ot Thole rigfitl <rnd freedomr can qttomqticolly be invohed before the courtl in

the Sudcrn ond be enforced bY them.

Thb lubmillion rqirel qnother quertlon: whct ln ertence form the rubrtcrntive port of the

Con*itugon b tt iult the rightr qnd freedomr or olro the decilion qnd proceduret given or provided

for under thele Inttrumentl? I woutd lubm'lt thct the provBion of orticle 27(3) it expliclt on the

illue. The rection refen to 'rightl qnd freedomr' ond not ICCPR or CESCR, for excmple. Whot it,

rs The Report b ovqiloble crt tlElitf.,g.t.t.iA1i g.r.il/9:Ig.'.'!.',:1i*.if*r.i.-a-P9.[t1.,r1l$Lr].nlli5lg.i]t?:i:1.D-..3-.F.fti.1'.r.+rgdf

(occered 1 November 2oo8) Poro 70
r$ See the full report ot lrttf::iiur.r.al&g*pr.or#r3_[fiilrhidrt+__l*p...'rtrll,:d$d.9ut{g,r]%r.e-,i 

'le*rlJt.n{t(occetted I Novembcr 2oo8) Poro t3
It lbrohim n obover$ Artlcle 5(e) of the Broziliqn Gonltitution providcr for limilqr orrongement'
tse Thb h exoctly whcrt ortlcle 5(8) of the Brozilion C-onrtftution exprerly ltctcl'
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therefore, binding on Sudcn, within thb context, b the content of thele in*rumentl l.e. the rightl

qnd freedoml <rnd not the procedurel provlded for, under them. The declrlonr of the monitoring

bodiel of thele inltrumentr, it b lubmitted, cre not binding on the Sudqn or tu courtl, but,

nonetheler, cre penuorive qtrthorltiel before the Sudqnele courtr.

It b cleqr now thct the rightl qnd freedoml ln the CESCR ore iudici<rlly lurticioble qnd enforceqble

in the Sudon. Whct b the lego! impllcctlon of thir on the SER which qre provided for both in the

CESCR ond the GPD? The relotionrhlp between rectionr 27(3) ond 2. needt to be clqrifier.

t.J fhe rcleitlcnthip bctwcen teetlcnf 12 eind 2, (t) rInd thG inrtlclcblllty cl
goclc.eccncnlc rlghlt in tsdcn
It would be recclled thot lection 22 the 'nving' ctqule providel:

unlell thir Corutitutton othcrwhc provideLso or o duly enqcted low guoronteel the rightl
ond libertiel dercribed ln thh chopter, the provilionr contqined in thls chopter ane nol by
themtelvet enforccqble ln o cout of lqw; hor*rever, the principles exprered therein qre
bqtic to govemcrncc ond thc Stotc b duty-bound to be guided by them, apeciolly ln
mohing policiel qnd lqwr.

ln the light of the conclulionl reqched ro fqr, with rerpect to SER hcu lection 27 (3) not rendered

lectlon 22 redundqnt? lt B the rubmhrlon of thk outhor thot 'tt hql. Since thb conclulion runr

controry to the prerumption of conrirtency, it murt be fultified why it b not volid In thh context.

Even though nowhere in the Bill of Rightr b it mqde explicit thot the provilionr of the Bill of Rightl il

iurtlcioble qnd enforceoble in the court of lcnrr; it il lubmitted thcrt, lince tection 22 ol the

Con*itutlon il the only provirion in the Con*itriion oulting the jurildiction of the courtl with

rerpect to humon riglrtl, cn a'gumentum e contrario will luggeil thqt, for the relt of the

Con*itution, the binding effect ir cccomponled by jurtlciobility ond enforceobility. lt follour thot,

CESCR hqving been incorporoted lnto the Bitl of Rightr, which b iurticioble, the rightr qnd freedomr

contoined in it qre equolly iutticioble qnd enforceqble before the CC.

The plcture b not thot limple. Section 22 of the Con*itution murt be there for o purpole. A o

conltitttionql provirion, it plccel o limitotion or provider on exception, limiting or directing the

opplicotion ond binding effectl of the Conrtitution. Whot rection zz of the Corutitution ottemptr to

do tu to breqh the connection between the rightr ond freedomr before it qnd thore thcrt follow it.

The legql contequence could be thst while the provitionr under the GPD bind the legillqture qnd

the executive, iudiciol ovenight il oulted. lt would meqn, then, thot the courtt in the Sudqn cqnnot

hold the executlve or the leEhloture qccountqble for q violcrtion of the SER prouided for in the GPD.

t@ The empholb il mine.
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It B the contention of thb worh thqt even though lection zz of the Corutitutlon demqrcqtel the

rightr before lt from thore crfter it, tection 27 (3) of the Con*ittrtlon providel the brldge over which

rightt under the GDP which qre equolly provided for in the IHRI inconcor<rted viq rectionl 27(3)

crorer over lnto the Bill of Rightl. Thb lubmblion B predicoted on the following premket:

Fint, there b no intention ln rection 27(3) to limlt the extent to which thele inltrumentr will tohe

effect in the dome*ic Iegql lyltem. The rcction rqther providel for the incorporotion ol'oll the

rightl ln thele inltrumentt. Hqving provided for rqme qr relf-executlng normr, the only qcceptqble

Iegql procelr under intemcrtlonql lcnr,r ovoilqble to the Sudon to limit the effect of thele inrtrumentr

ir relervqtion or declorqtion to thot effect. lt il lubmitted thot rection 22 cqnnot reploce thil.

It il importcnt to note thot, llmilqr intention Il conveyed in rection 32(5) which providel thot the

Itcte thqll protect the rlghtt of the child ql provided for in the intemqtion<rl qnd regionol

conventionr rqtified by the Sudqn'. Whot con be leen from thele provilionr il thct the intention of

the drcrften of the Corutitution urqr to extend the protection offered by the Bill of Rightr to the

intemqtlonql level ond not to limlt intemqtionql protection to the domertic provirion.

Second, the tpording of tectlon 22 lupportl thh lubmblion. The Conttitrtion where it intendt to limit

or preiudlce the provilion of onother lectlon hql demonilrated thb by providing thct

'notwithilanding rcction...bellod;'u' or 'wfthottt preJudice tdt'6' unlihe thele provillont; tection 22

rcrther provider 'unleg thh conifttttion otherwhe providel; mching rection 22 d telf-limiting

prwirion. Thir it b rubmitted lmpliel thot rection 22 onticipcter rectlon 27 (3), rotherthon limiting

it. Conrequently, by incorporqting 'all the rightl in CESCR lection 27 (3) hol olreody provided

otherwbe.

Thb r"uorh hcrr ruccerfully demon*rcted thct the rcope of the Bill of Rightt hql been extended by

lection 27 (3) to lnclude oll the rightl qnd freedomr ln oll tHRlr rotified by the Sudqn. ln oddition by

incorporqting the CESCR oll SER which ore provide for both in CESCR ond the GDP cre iurticioble

qnd enforceqble in the Sudon. Since oll the SER prouided for in the GDP ore ollo provided for in

the CSECR, lection 22 b redundqnt to the extent it purportr to exclude SER from iudiciql

enforcement.

t 6 Appllcctlcnl cbllgctlcnt rlnd llmltdion ol thc Blll ct Rlghtt

Article 27(1) pror.ridel thot 'the Bill of Rlgthtt h a covenant qmonE the iudonete people and

between them and thelr govemment at every level..' The wordl 'omong' qnd 'between' urould

luggelt q verticql qnd horlzontol opplicotlon of the Bill of Rightl in the Sudon. ln other urordr, qr

!6! 
See for exornple ort, 5s(2), 60(2) , 66 (e),79 where thb exprelllon ir ured.

'- Artr. 9t(2),93(2),r32
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much qr the provirionr of the Bill of Rightl qre blndlng on qll orgqnt of govemment, it h equclly

blndlng on prlvote Indlvlduoh ql well

Troditionolly, o bill of rightl regulqtel the relctionrhlp between the individuql ond the ilote. h

confen rightl on lndividuch ond impolel dutiel on the *ote. Thh ranl premiled on the recrlirqtion

thct the ltqte b fqr more powerfu! thon lndividuqh.'o' Thir b whct lcholqn refer to ql the verticql

opplication of the bill of rightr.

However, over tlme, it urcr recognBed thct private entltlel or indivlduolr moy obure humqn rightl

of othen, elpeciclly the wech ond the mqrginqlired lector of the lociety. The lcopel of bilh of rightl

urere grqduqlly extended to cover their qctivitiel ql well. Thb b whot b often colled horizontol

oppllcotion of the bill of rlghtl which, ellentiqlly, meqnr thot individuqlr qre confered rightl by the

blll of rightl, but otlo, in certqin circumrtqncel, hove dutier impored on them by the bill of rightl to

relpect the rlghtl qnd freedomr of other individuqb.r6a Whether or not q bill of rightt lhould qpply

to privote portlel b hotly contelted.

ln Retoil, Whohrale and Depttment Store lJnion Locol sao v Dotphin Delivery Ltd'"t the Supreme

Court of Cqnqdq held thot the bill of riglrtr prwilionr did not opply, or the cqre wcs between

indivlduoh without crny govemment involvement. Thil decillon hol reverely been crticired qr

offering lcreen behind whlch privote power could flourilh on humqn rightr qburel.!66

The Republic of South Africo put qn end to thb debcte within itl iurildiction, when it provided in itr

1996 Corutitution thct:

8.0) The Bill of RighB opplicr to oll low, ond bindr the legbloture, the executive, the judiciory

qnd oll orgonr of the ttqtc.

A provirion of the Bill of Rlght; bindr o ncrturql or jurirdiction peron, if, ond to the extent

thqt, it il opplicoble, tohing into qccount the noture of the right ond the noture of ony

duty impoled by the right.

ln the tporld of todoy, in which privote entitiel exercile ro much pourer relqtive to the Individuql,

excluding them from the crrrbit of o bill of rightl cqnnot mqhe q humqn rightl protection lenre. Ar

o Botrwqnq Court held:

lhnonv tuhwana Buildtins Socbty (zoos) AHRLR 3 (BurC 2oo3).
A dLcured in the qbove core.
(recr) 33 DLR (45 l74
D Beotty 'The coercire outhorfty of courtr' (19A1) Toronto Ldw loumdl186.
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ln todoy'r world there ore privote orgonizotionl thcrt wield ro much power, relcrtive to the

lndlviduqh under them thot to exclude thoce entitier from the rcope of the blll of rightr

would in effect qmount to o blonhet licenle for them to obure humqn rightl.r6T

It lr, therefore, lubmitted thot the Bill of Rightl oll duty beqren qnd qnyone who hqr the copocity

to benefit from itl provhlonr.

r.c.r Obllgcllcnt under thc Blll ct Rlghtr

The lHRl provide for three typologiet of obllgctionl which qre: the obligcrtion to relpect, protect,

promote or fulfil.rd According to the Africon Commirion:

All right; both civil ond politicol rlghtr ond rociql ond economic generote crt lcost four levek
of dutier for o Stqte thot undertohg to qdhere to q right, regime, nomely the duty to
rarpect, protect, promote, ond fulfil there rightl. Thele obllgotionl univerrolly opply to oll
rightl ond entoil q combinqtion of negotive ond politlve dutier.r6e

Sestion 27(1) of the Conilitution bindl cll duty beoren to q commitment to 'retpect and promote

humqn righb ond fundqmentol freedomr enthrtned in tht Corutittttiotl. Subrection (2) provider

f urther the duty lo 'guqrqrteq protect and implement thit Bill. Therefore, unlihe the CESCR which

imporer obligotion to relpect, protect ond promote or the South Africqn Conltitution (SA

Con*itr.rtion) which oddr the obligotion to fulfil to there typology; it ir rubmitted thot, the Sudon

Bill of Rightl lmpoler odditionol qnd novel obligction to'guorcntee'.

l6olol Dttty tc tctpcct

The duty to rerpect requirer the *cte to refroin from interfering with the enioyment of SER.7o

lnterference could be explicit or implicit. Therefore, the dtrty to rerpect impoler c negotive

obligotion upon the *qte, but it could, nevertheler, require the *cte to tche proqctive meqturct,

for exomple, to prevent ltqte qgentl from qcting in certqin urqyr, or to provide repqrqtion if o duty

ho been breqched.ot

n 163 qboue.

Socbl and Ecottonfrc Rightt Adbn Centre and the Centre for Ecorpmic and Social Rightt v Nigeria
Cornmunicotion No. lss/96 (2oot) (SERAQ
A obove porq 44"
Moqrtricht GuHellner (1998) 20 Hunnn Rightt Qudfterly693psto 6.
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l6oto2 Duty tc ptcteet

With relpect to the duty to protect, the *ote il required to prevent third portier from unduly

interfering wlth the riglil-holder'l enioyment of c pcrticulqr freedom or entitlement. The ltqte il
expected to oct ln luch o wcy thot ll necerrory to prevent, rtop, or obtcin redrer or punbhment for,

third porty interference.n ln Commbion Notionote det Droitr de l'Homme et det libertdt v Cha4"
the Africon Commhllon held thot the foilure by Chcd to protect itl citizenl qg<rin* rebel cttqchl
rlqr q breqch of ltr obllgotlon to protect under the Africon Chorter.

l6olol Duty tc lullil rrnd prcmctc

Duty to fuffil' ond 'promote' impole on q rtqte obligotionl to focilitcrte, provide cnd promote

qccell to rightl. ThB b porticulorly the cqle when luch qccell il limited or nonexittent."'o lt ir politive

in nqture ond requirel grect rerourcer. !t requirel the ltqte to odopt legBtcrtive, iudiciol or
qdminiltrqtive ond budgetqry meqrurer tourqrdr the fulfilment or full reqlilqtion of the rightl.T' In
Peoplel Union for Civil Libertiet v. Union of tndia and othet{u the Supreme Court of lndiq found

the govemment of lndiq in viol<rtion of ltl obligation to fuffil, when ft foiled to provlde emergency

groinr from itr rerervel for the inhobitont of Roiclthon where mcny people were dylng of

ltqrvqtion.

16olo4 fhe cbllgotlcn tc grrcrentce

The tryord guorontee meonr q formql orurqnce thot certoin conditionr will be fulfilled; it B o
promile with certqinty.'' Therefore, Sudqn, qr o guqrcrntor of the Bill of Rightl by virtue of thil
oblig<rtion, undertqhel formolly to enlure thot every peRon living within itl jurhdiction will benefit

from the provirionr of the Bill of Rightr. But b thL not whot iurticiobility of o bill of riglrtr B oll
qbout? Whot new volue lr odded? h b luggelted thct lome vqtue lr odded. Ar o rurety of the Bitl of

Rightl, the Sudqn murt enture itl implementqtlon qnd cqn offer no excure in defenle of why it
could not' h il olrc mching o formql ond tegol undertohing thqt it will certoinly enrure thct no 3d
porty violotel the provlllont of the Bill of Rlghtl. ht vctue, therefore, il not in itr content, but the

cetolnty it bringr to beqr on the recliloUon of the trqditionql obligctionr.

SERAC poro t5.
(2ooo) AHRLR 66 (ACHpR tees).
lntemotionql cornmLlion of lurbt Report on Socio-economic Rightr 2oo8, quoihble ot
LtllitirluLrlt l.ci,qrs.,.li i{.hli.,r.n$.ttphir..$!ci.tu:.ii.i.t .

Committee on ESC Generol Cornrnentr No.taE/C,12/2ooo/4,CESCR porq 33.
2004 3 sCC 363
Cornpoct Oxford EnglLh Dlctionory qvoiloble online ot
htlpit.iq.11S+r,Sl.tiS.,..".i9f.qi..igj.!Ui9i]qiig..qqiL,.Sg.qr.1-Sflie9ltrig,t.":tt| (qccered I 5eptember 20o8).
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ldotol Obllgcticn tc lmplcment
lmplementotion refen to the 'putting in effect'o8 of the provirlonr of the Bill of Rightl. Thil

obligotlon mqndcrter the government to dellgn progromr qnd policiel to give effect to the

prwillonr of the Bill of Rightl, it b rubmitted. Al lt will be qrgued loter on, thb obligotion enturet

th<rt govemment ployr o purpolive cnd prooctive role ln giving effect to provirionr of the Bill of

Rlghtr.

1.6.1 Llmlletlcn cl thc Blll ct Rlghtr

Although INC doel not provide for o generol limitotlon claule to the Bill of Rightl, lectlon 27(4)

providel for itl 'regulqtion'. lf the word regulstion here h lnterpreted to meqn reltriction by lcw,

then tt will reriourly limit the opplicction of thir Blll of Rlghtr. It doer reem, from the wording of the

lublectlon, thct it wqr intended to lpecify or fortify or rupport the octuolbotion of there rightl,

rlnce it goer on to provide thot the legblcture 'thall not detmd from or derogdte any of therc

rtghtl. Specific rightl ore Iimited either in 'qccordance wtth procedurer prcrcribed by lau)io, or'in
qccordance with the lqu)t"o or'fiqll be regutated by the low q necerary in a democrutic rociety'.t"t

The Afrlcqn Commhrion in Medid Righb Agendo and other w. Mgertf held thqt Iqw in thit

context cqnnot be iult ony ncrtionol lqw, brn notiona! lqw thot ll in conformity with intemqtionol

*qndqrdl.

4. Ccncluflcn

Thb chcpter hcu e$qbtbhed ruccerfully thot the rcope of the Sudcn Bill of Rightl hcs been widened

by rection 27 (3) to include ctl rightl qnd freedoml enlhrined in oll the lHRk to which the Sudqn il q

porty. Thele lHRb includel thore rotified before the Con*itution cqme into force qnd thole thot will

be rctified ofter it hql entered into force. The implicotion of thB ho been identified to include the

fqct thct there rightl <rnd freedoml ore julticioble qnd enforceoble by the courtl in the Sudqn.

Even though the Conrtitution ho provided for iu*lcloble SER, 'lt hol fqiled to provide guidqnce for

the courtl on how to odiudicote them. The que*ion of cppropricte ltqnd<rrd of review, of

limitotlon or quolificotion of thele rightl il probcbly left for the courtl to determine. lt b expected

thct the leghlcture qnd courtr in the Sudqn will hqve to looh for guidonce elrewhere. lt b in liglrt of

the need for <ppropricte SER iurbprudence to help the Conltittrtionql Court of the Sudon dbchorge

itl obligqtionl thot Sotrth Africq'l cpprocch to odjudlcotlng will be engqged in the next chopter.

A obove.
Art.34 (3).
Art.37.
Art.4o (2).

Corrrnunlcotlon No. 224198, November 2OOO.
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Relevqnt jurbprudence of the Commfttee on ESCR wlll be dilculled where necerory to provide o

better undentcrnding of the bruel involved.
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Clcpte Fcrr

frdtctcl Erlcrcemert cf tcclc-eccromlc Rlgltr tcrtl Aftlcc q c Gcte ttrd'

It cannot be nid that by including rccio-economic righB within o bill of righh, a to* h conferred

upon the courtt to different from that ordinarily confened upon them by the bill of rightr...E3

ln the oparthetd yeary the invqion of the civll ond political righb of the indivlduol enjoyed

priority... todry, poverty qtd the foilue to deliver esentlal rcruicet to the majortty of Sottth Afrtcal

people, corutitute the maln threat to human righfu, Sodh Afrlcon couttr, portlcularty the

Conilittttlonol Court hove been too little involved in tuch mattefi."o

4.o lnJrcductlcn

South Africo hqr one of the richelt qnd qdvqnced SER cqle lqw qnd lurilprudence.rs ln addition to

hqving SER in the Conltitution, it hql equolly tronlloted thele conltitutionql SER into leghlotion

mohing their reqlbction effective. ln lpite of limitcritiel between the drofting ltyle of the SER in the

CESCR qnd thore ln the SAC, the Sorth Africcn Confiitutionol Court (SACC) hor opted for q model

of review different from the one of the Committee on ESCR. South Africq'r ruccerful experience in

qdiudicotlng SER cnd the uniquenell of itl cpprooch lier credence not only to the foct the SER lihe

CPR <rre iulticioble, it offen pothwcyl to follow ond indlccrtel pitfollr to qvoid for the Sudon in itr

bid to cdiudiccte SER. An in depth onolylil qnd o criticql engqgement with the length qnd breodth

of the South Africq'r SER iurilprudence ir beyond the lcope of thh worh. Thb worh will exomine the

SER conltittrtionql qnd legirlotive frqmeworhl cu rrrcll ql the SACC'I opprooch to odjudicoting SER.

Only thole olpectl of the SER ccrret thqt qre relevqnt to the lubject mcrtter of thil inve*igcttion wi!!

be conlidered.

Thil chopter il divided into three portt. The fint port will rhetch the legol frqmeworh for reqlBing

SER in Sortth Africo. Conltitutlonol provirionl ond leghlcrtive meorurel deligned to enrure the

reqlbqtion of SER will be dhculred. The lntention ir to demonrtrqte the rymbiotic relotionlhip thct

exiltl betrleen conltitr.rtionol SER <rnd *crtr.rtory SER ond how thB impoctr politively on the

odiudicotion of SER.

Ex pofte Chairpenon of Conrtfrutional ArenfrS: in Re Ceftilkation of tlp Conttftutbn of the Republk of
south Afrka,1996 4 5A74/. (cq, t9e6 10 BCLR 7.

l. Dugqrd 'Humqn rightl in 5outh Africo: Port, prerent qnd future', public lecture of the Centre for Humon
Rlghtr, Univenfty of Pretorlo, 27 Morch 2OO7, ovoiloble ot
!.'Ltp.i{ig"q,.+s,ibllri:rl.(,::',$JlAr)!{.iyltrsr,!.r}t-itt#.tl-tgLr.r.gJ.
A EHc n 161 sbove.
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ln the lecond port, the enforcement mechonbm for SER will be exomined. The focul will be how

the SACC hqr conrtrued <rnd enforced the SER will. The *rengthr qnd ureqhneger cs rarell <r the

opportunltlel ond threctl provided by the Sor,th Africon model for the Sudqn, ond the leronl thqt

could be leqrnt from the SACC! opprooch to qdjudicoting SER, will be the mqinrtqy of the third

pdrt.

al Ccnilltutlcnql frnmcnrcrh

The 1996 Conltitution of the Republic of South Afrlco (5A Con*itrtion) r,rur 'rhcped by hiltory',186 of

the country qnd 'reinforced the olpirctionr' of qll South Africonl. The Conltitution not only plqcel

limltl on the exercire of govemment powen, but requirel goruernment pourer to be ured to qchieve

collective vqluer of freedom, dignity, equolity qnd lociql iultice.E

The Conilitrltlon hqr o holhtic ju*iclcble Blll of Rightr.'* The Bill of Rightr wal derigned to be qn

'hlltorlc brldge between the polt of o deeply dlvided lociety chqrqcteriled by ltrife, conflict, untold

lufferlng ond lniu*ice, ond o future founded on the recognition of humqn rightl, democrocy ond

peoceful co-exirtence of oll South Afrlcqnr, irrelpective of colour, rqce, clor, belief or le)c'*' lt ir

holl*lc becqule it providel for civil ond politicol rightl ql well o SER.t'o

f.t.t tcclc.ccon.miG rlghtt ln thc Ccnttilutlcn

ConilitutlonclBing SER ir one of the molt effective mecrnr of protecting qnd reqliling them.''' Their

formulotion in q conltitution will determine the dutiel they impore ond the entitlementl they

crecrte. According to Sondrq Liebenberg, SER provided for in the Bill of Rightr follow three mqin

drcrftlng rtyler'.re There qre:

1. The quolified locio-economic rlghtl: the right of 'everyone' to 'hqve qccerr to';t'3 with

rerpect to thele rightl the ltcte b expected to tohe reqronqble legblotive cnd other

mecturet, within itr avoiloble rerourcer to ochieve progrellive reqlilotion of eqch of thete

rightr."'o

A Chorhqhon et ol (edr) @ntttutbnal bw of South A{rko(2oos) t2.
D Brond (ed) Socb-ecorcmk rightt in the South Ahkan Corutitutbtt(zoos) t P de Vor 'Grootboom, the
rightr of occer to houling qnd rubrtontive eguolity ql contextuql fqimer' (2OOl) r/ South Ahkan loumal
on Hunun Ri1htr 258; A Von der Wolt 'Tentotive urgency: Semftivity for the porodoxer of rtobility ond
chonge in rocioltrqnlforrnotion dechionr of the Conltitutionol Court' (2oo0 16 Sottth Afrko Public bwl,
Chopter 2 of the Con*ftutbn.
E Murehlh 56 obove.
Artr.26 (2) 27(2) ond 28(D (1).

A EIde n 55 obove.
S Lie benberg ' The lnterpretcrtion of rocio-economlc rlght, in Chqlhohon et ol (edl) &rutfrutionol bw of
South Afrkd(zoos) 3t
Seo.26(1) & 27(f).
Secr 26(2) &22(2).
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2. The unquolified roclo-economic rightl: there qre bqlic rocio-economic rightl of children,

bqlic educction, oduh educqtion, rocio-economic rigtrtl of detoined penonr qnd rentenced

priloneR.t"

3. Socio-economic rightl thct prohibit certqin rtqte oction: there qre riglrtl prohibiting

orbitrory evictionl,''u ond 'right to emergency medicol trecrtment' which prohibitl qny duty

beqrer from denying emergency medicol treqtment to onyone in need of it.

llolol lnterprctctlcn ct ccn,tltstlcncl tccic-eccncmlc dghtt

Sectlonr 39(1) cnd 7(2) of the Con*itution provide for guidqnce on how the Bill of Rightr, which

includer the SER, rhould be lnterpreted.

John Dugqrd hor delcrlbed the provbionr of lection 39(1) ol o tewel in the Conltittrtion'.'" Thir ir

probcbly becoure, fint, it enfoinr the courtt to ree the Blll of Rightl qr q coherent document qnd

promote interpretotion thot reehr to promote itr rtructurql unity;r$ ond, recond, it enrurel thct the

voluet of public internctlonol low percolate through the South Africon legql ly*em. Section 39

prwidel thqt the courtl, when Interpreting the Bill of Rightl mult conlider intemqtiono! lqw, ond

moy conlider foreign !qw, ond murt enrure thqt, when Interpreting other Iegillotion or developing

the common lqw or curtomory low, the rpirit, purport ond obiectl of the Bill of Rlglrtl qre

promoted.

Section 7(2) of the Conltitution impoler the obligotion on the rtote to 'rerpect, protect, promote

qnd fuffil' the rightr in the Bilh of Rightr. ln tum the obligotion to fulfit incorporoter both on

obllgcrtion to focilitote qnd qn obligction to provide.tee The fact thot thele obligotionl refer to qll

the rightr in the Bill of Rightr crffirmr thct qllthe rightr in the Bill of Rightr engender poritive o well

ol negotive obligotionl for their reqlBqtion. Secondly, it providel q conceptuol frqmeworh for

ldentifying clqiml qnd entitlementl oriling from thele rightt.

4.2 tteilut.r'y t33ic-cccncmlc rlghtl

Article 2(1) of CESCR eniolnl member *qter to odopt legblotive meqruret to give effect to SER. The

Committee recogniler leglllotion o 'highly deliroble qnd in rome cdrer...even indilpenlqbte'.ao Thil

Secr 28(l)(c) zg(t)(q) & rs(z)(e), olthough it h dilficult to rurtoin thtu cotesorbotion ofter the dechlon in
Grootboomvhkh B dhculled below.
Secr 25(3) An@\
I Dugord "lntemotionql low ond the'Finql'Conrtitution'(1995) ll South Alrkan loumal on Hutnn Rightt
242.
D Dovb 'lnterpretotbn of the Bilb of Rightl in Chorhobon n 186 obove.
Generol Cornrnent No. 12.

Generol Comrnent No. 3 poro 3.
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h becqule leghlqtlon could provide precire qnd detciled definition of the content crnd lcope of the

rlghtl, provide wlth exqctitude the functionl qnd relponlibilitiel of dr.rty-holden, rcreqte q

coordinqted qnd coherent infitutionol frqmeurorh for thelr reqlirqtion',rc! ond provide for concrete

qnd lometlmer cheoper, lpeedler qnd more qccellible remedier.rcz

ln South Africq the, Corutitutlon commqndr the legbloture to enqct legillotion to give effect to qll

con*itutlonql rightl.2o3 Specificclly with relpect to SER, lectionr 26(2) qnd 27(2) enioin the

legblcture to tohe, qmong other thingl, 'recuonqble legblcrtive... meqlurel'. There meqlurel could

include creqting ond empowering ltructurel ond inilittrtionl, cnd putting in plcce procellel ond

policier derlgned to give effect to SER.'oo

A number of detciled ond foirly comprehenlive lqwr hqve been pored by the legillqture to give

effect to conrtittrtlonql SER:os The courtl generqlly ore inclined to enforce fotutory SER more

robultly thon they would the broodly phrcued corutitutionql rightl, becqule the rightl ond dutiel

qre defined by the Ieghloture itleff. Conlequently, the courtl qre not fcrced with the queltionl of

leporotion of pouren, inltiturtioncr! legitimqcy, qnd technicol competency thot rarould otherwite

hqve qrhen under the Con*ltution.26

The cqre of Pott Elizabeth Munkipotity v. Varlout Occuplen (PE Munkipatityfo' demonltrqter

how effective ltotutory SER could be. The cqre deqlt with the interpretcrtion of the Prevention of

Ittegal Eviction from ond Unlowful Occupotion of Lond Act (PlE), awhereby the municipcl

outhoritiel lought the eviction of rome 68 people who occupied lhcchr erected on privqtely owned

lqnd within the municipclity. The Court held thct before it could grqnt on evlction order it murt be

'lult ond equitcble to do ro, crfter conlidering <rll relevqnt circumltoncer'.to' The pollibility of o

'reqronqble <rltemqtive...even crr on lnterim meqrure pending ultimcrte occer to houring in the

formol houling progrcm''to lhoutd be tohen irilo conliderqtion in determining whether or not the

eviction wo equitoble.

Legillctive SER hove olro proved very effective in countrier withorrt conrtitutionol SER:" However,

without qn overqrching conltitutionol SER, the protection of dctutory SER il often precorlour.'o

5 Lhbenberg n 192 obove
5 Llebenberg n 192 obove.
Sectlon, 9,32 ond !li! of the 5A Conttftutlon.
Brond n 187 qboue.
The following ore ,orrp of the legblotion: The Pronrotion of Equolity qnd Prevention of Unfqir Dilcriminotion Act
4o7 of 2ooo, SociqlArirtqnce Act t3 of 2ooo, Hourlng Act to7 ol 1992, Prevention of lllegol Eviction from ond
Unlowful Occupotlon of Lond Act 19 of 1998, Ncrtionql Heqlth Act 6l of 2oo3;Notionol Wqter Act 36 of 1998 ond

Educstion Loun Anrendnrent Act I of 2oo4
A Eide n s5 qbove.
2oo4t2 BCLR 1260 (Cg.
No. 19 of 1998.
sec.6 (r) of plE.

Llebenberg n 5l obove.
Brqnd n lg, obove.
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Thil ll ro becqure the leghlcture ir prone to unnecerr<rrily interfere in the re<rlBotion of 58R.23 The

South Afrlcon model wherein ltcttrtory SER tryere lntended, in the fint plcce, to give effect to

conltitutionql SER, could provide for o rymbiotic inter<rction where eqch component reinforcer the

other, qnd rerultr ln more effectlve protection qnd reqlirqtion of SER. Legblotion qllo hql qn cdded

qdvqntqge of pollibly preventing ony chcllenge to ilctutory SER on conilitntionql groundr.''n

4.1Brccthlng llfe lntc tcclc.Gccnclnlc dghB thrcugh rdiudlcertlcn

Enforclng SER cloiml through the courtl lerioully compromiler the legitimocy of the courtl ond the

entire humqn rightl proiect, lome lcholqn hqve lubmitted.'o The SACC! ruccerrful odiudicction of

SER cloiml hqr demonrtrcted thcrt not only cqn the negqtive obligotionl be enforced iudiciqlly, but

even with regqrd to politlve driiel, SER ccn be lubiect to odjudiccrtion.

a.t t llrpct cl ndiudlcnticn
Two provilionl of the Conltitttion regulqte how qnd under whqt circumrtqncer conduct or q low

cqn glve rire to q potentiol SER ccue. Sectionr I qnd 39 (2) indicote the hind of SER clqimr thct cqn

be entertqined by the courtl, qnd qgoinlt whom, qnd how, the couttl lhould dilchorge their dutiel

in thb regord.

Punuqnt to rection 8 (1), the Bl!! of Rightl 'qpplier to oll !ou/ Including the common krw qnd

cu*omory lqw;'u qnd 'bindl the legblqture, the executive, the iudiciory ond otl orgqnr of the ilote.

Section 8 (2) brlngr the private rphere within the reqch of the Bill of Rightr, *oting thot if the

'nqture of the rlght ond the nqture of ony duty impored by the rigtrt' permitr the riEht to 'bind q

n<rturol or c iurhtic penon'then they will be bound."

If o court in c dbpute involving privcte portiel findr thot the Bill of Riglrtl qppliel, ond thot o right

hql been breqched, then it murt give effect to thot rlght by fint uring q *ctutory or common low

remedy, qnd ln the qblence of on effective common lcw remedy, develop the common lqu,r in

order to give effect to the right breqched.ao ln interpreting or opplying the common lqw, the courtr

L Williom 'Welfqre ond legol entftlernentr: the locirl root of poverty' in D Kokyt (edr) The politict of lau
A progne$iue crftique (1998) 57O, W Simon 'Rlghtl snd redhtributbn in the welfore lyltem' (lsae) 38
Stanfo rd Low Re v b w 1467.
Brond n 187 qbove.
A Neier'Sociql ond economic rightr : A critique', in H Steiner & P Abton(edl) lnternational hurun rightr
ln context: Law, poltkt nnrah (2oo8)28, D Kennedy A crftilue of adludkation (Fin de tiech) (1991)3*,
J Lyotord The dilferent: Pharct in dBpute (1988) 13; K Arombulo Strengthening the ruperviiion of the
htematbtnl couenont: Theoretkal ord procedural upedt (zoo2)78.
Du Ph$bt u De l(brhE96 s BCLR 658 (CC).
l0rumolo u Holorn\a2OO2 s 5A 4Ol (CC).
Ssca (3).
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'murt promote the rplrit, purport ond obiectl of the Bill of Rightr.'''' Conrequently, the Bill of Rightt

ontlclpoter public ol well al privqte legql qctlont.

Although how the Bill of Rightr regulqter ond under whqt circumrtqncer it oppliel to low qnd

conduct' ir mo* contentioul,2rc it cqn be uled to chqllenge lqw qnd conduct in ony of the following

woylr"t

To chollenge the conrtftutionolity of lqw whether ltotutory, common lqw or curtomory low

rule. A ruccerful chollenge to legillotion overtumr qnd revertr to the lltuqtion before the

fegblotlon nrqr enqcted. Khon v Minhtry of Social Development (Khoto corcf q piece of

legblotion excluding permonent relidentl from tociql recurity urqr luccesfully chollenged

ond declqred involid to the extent to which it excluded permonent reridentr.

a

Chollenge o conduct inconrlrtent with conltitutionol SER. lf the chqllenge ir luccegful, the

conduct will be declored invqlid qnd qppropricte remedy given by the court. A good

exomple is Treqtment Actton Campoign v Minhter of Health (TAC corc).D Govemmentl

progrqm to prevent mother to child trqnrmirrion of HIV th<rt excluded mony would-be

beneficiqrier were ruccerfully chollenged, cnd govemment ordered to extend the

Neviropine progrqm beyond to pilot litel.

The blll of rightl cqn be ured qr on 'obiective normqtive volue ryrtem'oo to orgue thot o

pcrtlculcr rule of low ohhough not inconri*ent with c rpeclfic right, it conflictl with the

'generol tenor of the Bllk of Rightl'. u

&&lfhe Ccnrtltutlcnsl Ccurt nnd tcclc.eccncmic rightr odiudlcoticn

4olo2ol tteindcrd cl Rcnlew in tcclc-crcncml. rightr

One of the molt contentiour llluer in SER odiudicotion ir detigning oppropriote ond ccceptoble

iudiclql ltqndcrd of review.a There qre different ltqndqrdl of review depending on the cppliccble

legol lylteml ln different countriel. The minlmum core qpproqch qnd recuonqblenerr tert qre rome

5ec.39 (z).
5 Woolnrqn 'Applicotlon' in Chorhobon et ol (cdl) The Corutitutbn of South Africa (t998) to.
DLculled In Brqnd n l&7 obove.
2oo4 6 BCLR s6e (CC).
2oo2s5AT21 (CC),2oo2 10 BCLR to33 (CC).

See Comichele v Mhbter of Safety and Securfty 2OOt 4 5A 938 (CQ poro 56
lee D Brqnd n oboue tct fror full dLcurlon of the nroder of odjudicotion of SER
5 Velhonew'Combining the (minimum 

core" ond teqlonqblenell" modeh of reviewing roclo-economlc
rightrr (2OOg) 9 ESR Peviewa.
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of the fqlrly hnown ilqndqrdr. While the Committee on the CESCR hqr conliltently ured the former,

the SACC hor opted for the !<rtter.

lol.2o2 flrc mlnfunurn ccrG lpprccch

The CESCR hi*oricolly, qnd to q certqln extent remoinl, the normqtively underdeveloped *epchild

of the humon rightr tomily'.z The Commfttee, in orderto enrure thct it doer not remqln merely

hortqtory, *orted to 'diltilr itl conlidered viewr on qn irue which qrber out of the provhionl of the

[CESCR] whole implementqtion it rupervirer, ond prerentr thore view in the context of q formql

rtqtement'a colled the Genercrl Commentr.

The normotiue volue of Generol Commentl ln intemctionqt lqw b extremely contentiour.a

According to Philip Al*on rome rcholcn:

leek to portroy them ot outhoritotive interpretotionr of the relevont treoty normr, though
othen ree them or q de focto equivolent of odvilory opinionr which qre to be treoted with
rerioulnelr but no more, to highly criticol opprooches thot closlify them or brood,
untyrtemctic ltqtementl whlch qre not olwoyr well founded, qnd qre not delerving of being
qccorded ony porticulor weight in legol lettingr.ao

Nevertheler, the Generol Commentr qre the molt lignificqnt ond influentiol normqtlve toob in

Intemotionol humqn riEhtl low.al

Although the concept of minimum elrentiqlt rlor olreody hnown to development economirtt ond

the UN in generql, it wqr the Committee on CESCR thqt populorBed it through itl Generql

Comment No.3 of 1990 on 'The nqture of Stqtel poilier' obligotionr (Article 2[1]) of the

lntemcrtlonol Covenant on Economic, Soclol and Cuhurql Rightl'.z2 lt urol then further eloborcrted

by on lntemotionql Committee of Expertr in 'The Limburg Principler on the lmplementotion of the

lntemotlonql Covenqnt on Economic, Sociql qnd Culturql Rightr';-'<rnd 'The Mqcstricht Guidelinel

on Violcrtlonl of Economic, Sociql qnd Culturql Rlghtl'.ao

lnitiolly, the Committee undentood the minlmum core qr 'minimum ellentiql levell of eoch of the

rlghtr' which required the rcrtilfoction 'of ellentiql foodltuffl, of erentiql primory heohhcore, of

C Blohe'Nornrcrtive inrtrunrcntr h intemotionol hurnon rightr low: Locoting the Generol Cornnrent' (2oo8) f/
Worhing Poper of the Centre for Humon Rightl ond Globoljultice.
P Abton, "The Hhtorkol Originl of 'Generol Commentr' in Humqn Rightl Low," in L Boillon De
Chorzoumer ond Vero Cowllcmd-Debbor (edt) The lntemotbnol Legal Syttem h Quei of Equfty and
Uniuenalfty (20,01)764.
Blohe n 2Ol qbove.
ABton n 49 qboue 731

Ar oboue.
5h reu., 1990, UN Doc.E/1991/23, Annex ltl tO.
Human Rightr Quaierb (gsf) 9122.
Huttun Rightr Qto,tero/(1999) 20 69t.
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bqlic lhelter ond houring, or of the mo* bqllc forml of educqtion'.* According to the Committee,

o rtcrte in which 'q rignificqnt number of people il deprived of errentiq! [needr] b, prima faciq

foiling to dbchorge itl obligctionl.'=u Thir mlght be tohen to meqn thqt the minimum core doer not

eltqblbh lndividuol rightl but loohl ct loclety ql q whole from q relqtive penpective.=' Br,t the

Committee hql qlro roid in rerpect to the right to woter, thct the woter lupply for eoch penon

mult be lufficient qnd continuoul for penonc! qnd domeltic urer' <rnd thct 'wqter focilitiel qnd

relvlcer hqve to be occellible to eveytone without dilcriminotion'a ruggertlng individuo!

entltlement.

The Committee hqr not only olcllloted between delcribing the minimum core qt collectiue qnd

Indlvlducl entitlementr, it hol qbo reemed to hqve lhifted from regqrding the minlmum core qt

erentlqlr of the rightl in the Covenant, to ullng the concept to clorify dutier needed to Implement

the rightl.ae Relying on the notlon of minimum core, it ho produced o templote of 'core

obligqtlonl' thot ilroddle different rightl, dutlel of poritive provirion, ond wider ln*itutionol

ltrcrtegiel ql necerqry ltepl to 'operotionolile' the rightl. h hql, furthermore, equcted there

obligcrtlonr with nonderogoble rightl cnd obligqtionl of *rict liobilitiel.zo

Mothew Crqven hcs rummqrired the featurel of the notion of o minimum core qt follou;:

o Minimum threlhold - thct every riglrtl contqinl within it q core element olociqted with

rurvivol, ond which lhould be guqrqnteed to oll in every circumrtqnce.

Minimum core obligctionl - there qre qctionr or omirionr required from the ilote in ony

circumltqnce, qnd cne not contingent on rerource or.roilcrbility;

And finolly, minimum content of rlghtr - which b inccrpqble of limftction without

violqtion.zl

The minimum core concept hqr been criticircd for being qmorphour,2o' lndeterminqble'n' qnd

context inrenritive.za It fu not eolily cucertcinobte whether 'minimum core' il on immediqte

Generql Cornrnent No.3 (1990), poro lO.
A oboue.
M Werron 'Crootboomond beyond: Reorering the locio-economic jurilprudence of the South Africon
Conrtitutlonql Court' (2OOa) zo SAIHR ZB4,
Generql Comrnent No.15 (2oo2) Elclzl2oozllt poro.12(c).
K Voung ' The Minimum core of economk <rnd lociol rightl: A concept in leorch of q content' (2oo8) 33
Voh loumal of lntematbnal Law113.
A qbove.

M Croven n 62 qbove.
C Scott & P Ahton'Adjudiccting Conltitutlonql Prloritier in q Trqnrnstionol Context: A Comnrent on
Sabrannnels Legocy ond Grootbooml PromLe'(2ooo) 16 5UHRzo6,25,o.
Grootboomporo 32.

K Lehnronn 'ln defence of the Conrtitutlonol Court: Lftigcting ,ocio-cconomic rightr ond the myth of thc
minimum core' (2006-2004 22 Anbricdn Unfuenfty lntematbnal Low Review163.
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individucl entitlement or progrerive collectlve right. ln the qblence of rpecific ltotutory provirionr

qnd rufflclent informotion, imporlng q minimum core by the courtr il lihely to purh them beyond

their perceived competency, lt hql been qrgued.z's Thh ho been ured to iultify the relort to

reqronqblenerr qr <r rt<rndqrd of review.

loto2ol Rerucncblcnctt cpprccch

There il no conrenrur qmong rcholon ol to which ltondcrd of review the SACC il uring iurt or there

ir no ogreement on ib oppropriotenerr or inoppropriatener. Some hqve luggelted policentrbm,a6

othen democrqtic-exhtentiotirt,aT othen ltill odminhtrctive lqw review ilondordl.'* The Court hcl

loid it urer reqronqblenelr revlew. The court will hold cr govemment progrcm or policy

unrecuonqble unler it:

. wq, comprehenlive qnd coordinqted with c cleqr delineqtion of rerponlibility omonglt the

vqriour rpherer of gwemment, with nqtionql govemment hcuing overqrching

relponllbllfty;

o il cqpoble of focllitcting the reqlirqtion of the right;

. Ir reqronqbte both in conception ond implementqtion;

o il be bolqnced ond flexible cmd mohe oppropriote provilion for crilb qnd for rhort, medium

ond long term needr;

o Should not exclude o rignificcnt regment of rociety;

r Murt include o component which relpondl to the urgent needl of thole In the molt

delpercte lituqtionl ond the ilqte mult plcrn, budget for qnd monitor meqrurer to qddrell

lmmedicrte needr qnd the monogement of cririr.ze

Reqronqblenes hqr been qr probed cl it hqr been criticired. !t h<r been probed crr on qppropriotely

nuonced ond bqlqnced ltondqrd of review, becqule it deok corefully with leporotion of powen

cnd lnltitutionc!-competency concemr.*o The proponentr lnlilt thot it givel opproprlote limited

effectr to SER, they contend, by 'ilrengthen[ing] the hondr of thole who might be unqble to mqhe

% D Douil'Adjudlcotlng the locio-economlc rightr in the South Africqn Conrtittrtion: Torpqrdl udeference

lft e?' (2006) 22 SA/HR 3o1.24 B Roy'Folicentrirm, Politicol Mobilizotion ond the Promire of Socioeconomic Rightl'(2oo8) 1 ovoiloble crt

$1!*it,\:{9lq.i,.D..QF.ISt.rj-o..r.digiiu.j.q${g!i.t_ent.iS!?C.(.r-c.l-e.:..tpg.p.6qer!.p.nt::..ktgfqqy (occe$ed 26
October 2OOB)w M Turhnet 'Morbury u Mqdion around the World (2OO4)n Tenn, Lmt Revibw.El tee obo M Turhnet

'Altemqtir,re Fornt of ludiciql Reuiew' (2oo3) lol Michigan Law Review2TElr M Tulhnet 'New Forrrr of
ludkiql Review ond the Feniltence of Rightr- ond Denrccrocy-Boled Worriel' (2oo3) 38 Wahe Foreil Law
Reuiew813.24 C Sunrtein Derigning Denocracy: What corutfrutbru fu(2oo1)224t tee c;bo D Bilchitz 'Plocing boric
needr st the centre of rocio-economic rightl' (2OO3) 4 ESR Reviewtw Llebenberg n 192 oboue.5o Sunltein n 248 obove 225
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much progrer ln the politicql orenq'ar; whlle, by deferring reqronqble priority-retting to the

govemment, ruch qn <rpproach rerpectt 'democrqtic prerogcrtive ond the limple foct of limited

budget'.u2

h hcr been criticiled becqure it 'plccer no cleqr reltrictionl on the [court'l] role in rocio-economic

rightl; neither doel it define the content of eoch rlgtrt thereby foiling to provide 'clecr qnd

prlncipled bqrel for the evqluotlon of the rtqte'r conduct by judgel or other brqnchel of

govemment in the future.'83 lt therefore, leover the govemment with qn qmorphoul ilondord with

whlch to iudge itl own conduct.on Conlequently, orden given by the Court ore merely 'remedy

without ronction qnd therefore without cny procticcl relevqnce for people whore rocio-economic

rightr conltitute thelr role clqim to citizenlhip.'5'

Delpite thele rhortcominEl, Sqndrq Liebenberg hor opined thqt reqronqblener ir copoble of

crecrting o legol plcrtform for porticipction by citizenl in govemment decbion mqhing, enrure

conilittrtionqt diologue between dtfferent orgqnr of govemment with rerpect to SER.56

She rugge*r thct thh cqn be done in three woyr: fintty, bolic needl could, through the ule of

proportionolity telt within the frqmeworh of reqronqblenell, enrure greqter protection for

indivlduch qnd groupl ruffering lyrtemic deprovotion. Secondly, the Court could lhift qttention

from obligctionl to the duty to olleviote poverty qnd enrure the protection of the conilitutionol

vqlue of dignity. And finolly, lt could help ln deconltructing ,ome fundqmental privote low

conceptr thot hove until now prererved the leg<rcy of opcrtheid.o' Whether or not the courtr hqve

uled recuonqblenelr ln thB rloy h the next preoccupqtion of thil urorh.

4ol Anrrlytlt cl the rACG erpprcrrch tc ndiudlcetlng tER

For onolyticcl purporel, the SER ccuer decided ro fqr by the SACC will be grouped into two

generotionr: the fint generction ond the recond generotion. The opprooch ond the rctionole of the

decirionr of the SACC qre the diltlnguilhing fqcton in thele two clqrer of cqlel. !n the former the

SACC employed o concept of rctionolity whlch b 'rooted in intemcrtionol low, forhioned ln dome*ic

odminhtrqtive tow, ond pochoged or reqlonqblenell'5; in the lotter the SACC leemr to hqve

tqhen q vqlue-b<red opprooch.ot

Sunrtein n 25o obove 2/ts
A qbove.
Bilchitz n 248 qbove.

Ar oboue.
T Roux'Undentanddog GrootboonrA rerpone to Cat Sumtehl (2OO2) 12 Forum Conttftutbnnel4l.
Liebenberg n 192 qbove.
A obove.
D Dovb 'Socio-economic r(7htr: Do they deliver the goodr?' (2oo8) 6 lntemotional loumal of
Conttftutiondl Ldw87,
A obove.

48

5t
E
E
u
5
T6
x7
E

E9

http://etd.uwc.ac.za/



&Ll fhc ftrtt gcnerctlcnr Crcdlng c culture of iurtlflccticn?

Soobramoney v Mlnbter of Heofrh, KwoZulu-Natat;( Soobmmoney)Foo Oovemment of Republk of

Sottth Afrlco v Orootboom dnd Othen (Crootboom)1" and (TAQf= were the fint three mcior

cqlel thqt cqme before the SACC Fintly, thele ccner revolve qround the core clurten of SER in

rectionr 26, Zt ornd 28 of the SA Conltitution. The rightl provided for under eqch of thele lectionl

qre, with the exception of lection 28, limited by lublectionl (2) which requirer the *ote to tohe

'recuonqble legblotive qnd other meqrurer, within itl qvqiloble rerourcer, to qchieve the progrettlve

reclhotion of eqch of thete rightr'. Secondly, there coler urere purely conltitutionql chqllengel to

govemment progrqmr ond policiel.

Whlle lome lcholqn hqve qrgued thot thele cqrel demonltrcte o conlirtent pcrttem of decLion

mqhing by the SACC,'ut othen hcnre hightighted lome degree of inconrifenciet.*n Dennb D<rvb,

qrguing in fqvour of q unlform opprooch by the SACC, lndentified three mqin feqturel common to

thele cqlel: they lhore in common q one-lided-empholb on obligctionl, or.nilcbility of rerourcel

ond limitotlonl, ond weqh orden thct leove no room for the beneficiqrlel to retum to the court to

enrure their enforcement.-t

Other rcholon hqve, horlever, indicoted thot there qre rome differencer betureen Soobramoney

snd Orootboom qnd between thele two qnd TAC*6 ln Soobrqnoney lhe Court opptied the

Itqndqrd of rctionolity, ln Grootboonr; lhe Court went beyond rotionolity to qn elqborqte

reoronqblenell tert. TAC went beyond lhe Crootboom! poirordlgm: firt, the Court demonltrqted

grecrter wlllingner to impole greoter finonciol obligotionr on the lt<rte in the event of itl non

compliqnce with itl obligctionr under SER;20' qnd lecondly, it heightened the ltondqrd of

reqronoblenerr.fts

There b hourever, qnother leemingly rubltqntive difference between Soobmmoneyqnd Grootboom

on one lide ond TACon the other qccording to thele lcholqrr. There il evidence in l/Cthqt the

SACC ir ltorting to retreqt from itt rtmce qgqirut offirmlng qnd enforclng individuol entitlementl

rees r 5A 76s (Cq.
2ooo rr BCLR r16e (Cq.
2oo2 s 5A z2r (Cq,2oo2 to BCLR to33 (Cg.
Dovir n 258 obove.
M Welron n 237 obove.
Dovil n 258 obove.
I Sloth-Niehen & C Mboziro ' lncy wlncy rpider r.uent climbing up ogoin -prolpectl for conrtitutionol(re)
interpretotion of lection (28)(c) of the South Africon Conltitution in the next decode of
denrccrocy' QOOOZ Speculumlurbl4T; M Pietcre'Relurcitoting locio-economic rightl: Conrtitutionol
entitlementr to heqfth cqre lervkel' Qoo6)zz ,AIHR4T3.
Wellon n 237 qbove.
Sloth-Niehen n 266 obove.
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inherent to rocio-economic rightl'.z' The reqlonlng b thqt, uhimqtely, in TACindivlduol pregnont

uromen were the beneflclorlel of the Nevircplne.

Neverthelell, with relpect to thole three cqrer the Court leemr to follow qn invblble policy of

'deqling with rocioeconomlc rlghtr thot leehl to mqximlze the qutonomy of the other brcnchel of

the rtqte'.zo ln thil cpprooch, govemment ir expected to be qccountqble to the citizenry. Thil leeml

to confirm to Etienne Mureinih'l temptote of iultificotlon.o' ln hir recsoning, the lnclulion of SER in

the con*itution would embolden the iudiciory to enlure thqt govemment urqr held qccountqble for

itl performonce in complylng with conrtitutionol obligotionl.

The SACC in uling SER ql tooh to enrure qccountobllfty ln public decilion mohlng hor in lome wcyl

given meqnlng to SER. Thh opprocch hcs olro ollowed the Court to cdiudicote SER without unduly

encroqching on the prerogqtlve of the elected officloll to mohe lqur qnd fqlhion locicl policier.

Hourever, thil iultificotory qpproqch il foiling the poor ond inevitcbly the Court in relieving the

burden of poverty qnd rertore dignity. Thb moy exploin why the Court b chorting q new u,qy.

4oL2 A Uolue-bqed cpprcach tc cdisdicctlng ,ERr A ccnlleitlng ol
ccnttitutlcna! rlgh[?

The virtuel of vqlue - boed - opprooch to odiudicoting SER hqve been proiled by mcny

rcholqn.u Fintly beccure q vqlue-bored opprocch goer further thon the 'bqric needr' lnquiry by

emph<riling not whqt b ltrlctly required for life, but rother whct it meqnt to be humqn.o' The

vqlue of dignity, for exomple, evohel the individuol'l clqim to be trected with rerpect qnd to hqve

one'r Intrinlic worth recognlzed.on Secondly, q vqlue - driven odiudicotion would emphqlbe the

interrelotednerr, interconnectednerr ond interdependence of qll rightr qnd de-emphclhe their

dl*lnctionl.

26e Pietere n 265 obove.27o Dqvil n 258 obove.2n Mureinih n 56 oboue.m 5 Liebenberg'The Volue of hunron dignfty in interpreting rocio-economic rightr'(2oo5) 21 SAlHRt,p De
Vot'Grootboonr,the right of occer to houring ond rubltontlue equolity or contextuol foirnerr'(2OO1) 17.

sAlHR2se.B Aobove.74 5 Lbbenberg (n 246 obove).
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ln laftha v Schoemqn and othen, Van Rooyen v fitoftz ond othen, (Jcrftho)"' ; Khoto corc; Preildent

of the Republic of South Afrka v Modderhlip Boedery (Pty) Ltd;?o Rail Commuten Action Group

and Othen v Tmnrnet Limtted t-o Metromil and Othen;m and PE Munkipolity;zo the SACC

demonltrqted thb opprooch. Thele cqrer hqve two common feqturer: fint, with exception ol the

Rail Commuten cqre, there cqrer were primorily chqllengel to legirlotion or boed on legblctlve

clqimr. Secondly, the Court'l decbionl urere rubrtqntiolly bcled on conltitutionql vqluel of dignity,

equolity ond liberty.

ln Khon the Court held thot the exclulion of permonent relidentl from the roci<rl recurity gront

ovqilqble to oll Sodh Africqnr hod c 'lerioul impoct on [their] dignity.'ze Finding thct the

legblotlon violcted the rlght to equolity, the CC ordered the govemment to include ol! permonent

relidentl in the progrcm. Ullng dignity and equolity rother thqn the text of ,ection 27, the CC

enlured thot SER beneflted lndividuqh.

ln Modderhlip, the Court found it 'unreqronqble of the Stote to *ond by ond do nothing in

circumrtqncer where it wqr Impollible tor Modderhlip [the lcrnd owner] to evlct the occuplen

becqule of the lheer mognitude of the invqrion ond the pqrticulor circumltqncet of the

occupien';ao the Court in recognition of the poritive obligotion flowing from the SER ordered the

ltcrte to compenrcrte the londowner ct morhet vqlue for the rre of hh lcmd, ond ordered thot the

rquotten remqln on the lond until the ltcte findr oltemotive lond for them.ar The conltitutionol

rightr of dignity, life, freedom ond recurity of penon urere uled in Rail Commutenlo obligote the

Rcil Corporotlon to provlde Commtten with lofe ond dignified tronlport ryrtem.

Centrol to q volue - bored opprooch b the belief thct dignity, equolity ond freedom will remain

olpirctionol until locio-economic conditionl qre trqnlformed. ThB tpoy, thil opprooch enlurel thqt

SER <ldiudicotlon b not only c meqnr to qchieve trcnrporency, occountqbility ond porticipotion;

but <tho o woy of offlrmlng the Bill of Rightr cu truly q morql objective order.

The qutho/l concem with regord to vqlue-bqred opprooch i, SER could be reduced to mere

interpretctive tooll for reollllng civil qnd politiccl rightl. Thb opprooch in elrence could iurt be c

tocit occeptonce by the iudlclory thct <rfter qll SER il not properly luited for obiective odjudicotlon.

2B 2oos r BCLR 78 (CC).276 2oos I BCLR 286 (CC).m 2oos 2 5A 3se (CC).2D 2oo4tz BCLR t26s (cc).m Poro76.& Pqrq48.lgt 
See L Chenwl Evktton h South Ahica: Relevant intemational and national iandar*(2oo8) 71; L Chenwi 'Tohing
thole with lpeciol houring needr fromthe doldrurrr of neglect: A coll for o cornprehenrive qnd coherent policy on
rpeclol needr hourlng' (2oo7) ll Law Denocracy & Developnent t obo L Chenwi & 5 Liebenberg 'The
conrtftutionol protectlon of thore focing evlction from "bod buildingr'(zooa) 9 ESR Reuiewl2
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Conflcrtlng SER with civil cnd politicol rightl hol lmpliccrtionl for the trqnformqtiue proiect of the

SA Con*itution if not properly circumlcribed.

The SACC hcu put beyond ony doubt thot by provlding for SER within o bi!! of riglrtr, no new 'tqrh

b conferred upon the courtr lo different from thot ordinorily conferred upon them by the bill of

rightr.'a The South Africcn experience hql qllo lhown thot SER ore 'odludicoble' without

dertobllirlng the democrqtic equilibrium; ond thct in order to do thil, q *qndqrd of review thot it

renlitive to democrqtic imperctivel lihe leporotion of powen, whlch nevertheles, definel the legol

content of thele SER, ond demqrcqter the contoun of govemment'r obligotionl in their relpect

thereof b derlrqble.

The South Africcn experience b nevertheler, o dire urqming thot irrelpective of the meritl of

odiudicotlon, the politicql procerr remqinl the molt oppropriote wqy of influencing qnd tohing

decirlonl with diltribr,ttiono! conrequencer, becoure 'even when qrmed with progrelrlve textr, iudgel

retreqt into modetl of odiudicotion thot qre bqred on eqrlier troditionl of legol prcctice ond thot

reduce the potentiol promlre of the text'.8

t.l tonth Aftlcett err.lulng lurltprudence.n foclc.eccncmlc llghttr Lctfcnf fcr
the tudrm

4.4.1 Ccnttltutlcnnlltcllcn cl fceic-eccncmlc rlghtt
The wholerqle incorporotion of CESCR by the lnterim Notionol Con*ittrtion of the Sudon (lNC)

though commendqble will lihely be problemotic in prcctice. Fint, the protection cnd odludicction

of SER ln the Sudcrn ir etemolly tled to intemctlonol iurildiction. Thb moy lecrd to exponentiol

increqle ln prerure to hormonke nqtionql lour ond could mohe it difficuh to mointoin

independent ond divergent dome*ic iurhprudence.zo

Secon4 ruch lncorporotion lnevitqbly givel the interpretqtionl of the CESCR by the Committee

qnd itl Generol Commentr on quthoritcrtive rtonding in the domertic legol. The Generol Commentr

which hql been delcribed ql 'broqd, unryltemotic ltqtementl which qre not olwoyl well founded'

would lihely not be fit for odiudicqtion in qll circum*qncer.*

The South Africcn model of lelectively conrtitutlonqliring SER ond providing odequote guidqnce to

the iudiciory on how to interpret them il leductive. The iudgmentl of the courtl which qre root in o

& &dtkatlon ludgenentn 14 sbovea Dovb n 258 qbove,& M Toufoyon'Hunron rightr trecrty interpretotion: A portnrodem occount of ftr cloim to (lpeciolity-(2OO5) 
2

Centre for Hunron Riglrtt ond Globol Jurtice Worhing Popen Seriel l.6 M Croven The lntematbnal Covenant on Economk, Socldl and Cuftural Rhthtt: A penpectiue on ftt
de ve lop nc nt (1995) 141.
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conrtitdion thot b context- rpecific cre lihely to commond more rerpect from the govemment cnd

the public thqn the rtqtement of qn extemql body.

|,cl,oZ lllercrchy ct ncrmt

The relotionrhip between munlcipol ond intemotionql lqw b of vitol importonce to the lmooth

runnlng of q legcl lyltem."o There Il no mention in the INC of Intemotionql low, except in relqtion

to ortlcle 27(3). The porition of intemotionql lqw with relpect to the Conltitr.rtion ir not cleqr. A

Con*itution thot incorporater oll intemotionql humqn rightl infrumentr to which the *qte h q

porty withourt defining which one lr lupreme, or even whqt role h oligned to the intemqtionol

norn ln the municipol iurildiction, 'u lurely dqngerour.

The SA Conltitttion h q good model. lt providel for the procerr through which intemotlonql treqtler

ore incorporoted into municipot tow,"" the retotionlhip between the ttso normr* qnd the role

qrigned to the intemqtionol norm in the domertic iurlldiction,ue ond, finolly, recoEnirer cultomory

intemotionql lqw qr lcnrr in the Republic unlell it il inconliltent with the Con*itution or cn Act of

the Pqrlioment.ao

Section 39 (1) mohel lt mqndqtory for the courB to contider intemqtionql l<rw when lnterpreting

the Bitt of Rlghtl.a' The obligotion to conrlder intemctionol Iqw includet treoty lcw qr well qr

curtomory intemqtionql low, both blnding qnd non-binding trecty tqw.'o Thb doel not meqn

hourever, thot Sornh African courtl qre bound to opply intemotionql low.2o3

With relpect to internqtionql humqn riglrtr inrtrumentr, the lNC, unlihe the 5A Conrtitrrtion, doel

not provide for them qr q mere tool of interpretotion, but or lubrtontive conltitutionol provirlonl crt

hql been rubmitted eorlier on.t'n The implicctlon b thot their provirionr qre qctionoble before locql

courtr ln the Sudon. Derpite thil difference, it b ilill dellrcble thct clecr fipulctionr of the poritlon of

intemctionol low in genercl, qnd ltl role ln the domeltic jurbdiction, qre otrtlined in the new

Con*itution of the Sudon, in cleor terml.

H Wqldoch (ed) The Law of nationt (1963) l;J Dugord lntemational laua A South African penpective
(2OO5) 45; R Wqllonce lntematbnal bw(199z) 37, M Show lnternationol law (2OO3) 123; I Brownlie
Pninciphr of publk intemationol ldw(2oo3) 469.
5ec.231,
sec.23l (4).
5e9.233 & 39.
5ec.232.
M Olivier'Sonth Afrlco snd intemqtlonol humon rightr qgreementl, policy ond proctke' (2OO3) 2loumdl
of South Afrkan Ldw293,
H Strydom & K Hophinl 'lntemotionql lod, in Chorhqlron et ol (ed) Comtftutlottol bw of South Ahka
(2oos) 30.
s u wlliatn 199 3 5A 632 (cq, tees 7 BCLR 86t (cc).

5ee chopter three.
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lo|,ol. ttcndordr cl renlcs

The South Africon model of review ruggeltl reqronqblenerr qlone il not qn effective review

ltqndord. Fint, it entitlel on lndividuol to c riglrt to reqlonqble govemment policiel qnd progroml

ond not indivlduol benefitl. When progr<rmr or policier qre not in ploce, SER odiudicotion b difficult.

Second, it throun the burden of proving the unreqlonqblenelr of govemment progrqml or policiet

on the litigont who moy not hqve the meqnr to do thqt. Thir4 it lqchr clear principled bqrh for

decBion in SER becqure it meqnr whqtever q court q court wqntl it to meqn."t In failing to dEfine

the minimum content of the SER, the tert foib to provide govemment with o goq! or direction with

rerpect to reolblng SER.2'g6

It doel hourever, offer qdvqntqgel becqure by evcding the concem with legitimocy cnd

competency of the court to cdiudicote SER, tt qllow, the courtr to rcrutinire only the progrqmt qnd

policlel of govemment for compliqnce with reqlonqblenell without directing rclutionl or prelcribing

potlcy cholcer.aT A combined ltondord of review thqt ulel recuonqblenell ql well qr minimum core

ir recommended for the Sudcn.

Wherecu the minimum core model leem bert luited to the odiudicotion of negctive obligotion, the

reqlonoblenell model cr potentio! for q review of poritive obligctionl.s" A combinqtion of the two

modeb will enlure thot the content of the rlghtr qre defined on principled bqler qnd offer q

frqmeurorh for evoluqtlng meqrurer tohen by the ltote to reqlire SER. The Committee on ESCR

hqve qnnounced thcrt it wlll ure q combined model qr delcribed obove while entertoining

individuql communicqtionl under the Optionol Protocol.t"

Bikhitz n 248 oboue
M Pietere n 17 qbove !!&].

D Brond'Socio-economic rightl ond courtl in South Africon: jurticiobility on o llkling lcqle' in F Coomqnl
(ed) ltttkbbilily of economk and rccbl rphh: Experbrcer from domeik ryttena (20,0,6) 221 F

Michelrmn 'The conrtittrtion, rociol rightr ond liberol politicoljurtificotbn' (2oo3) 1 lntemationalloumal
of Coruttutbnal Low13.
5 Velhonew n 2oo obove.
Scc L Chenwi'The Optionol Protocol to the lnterncrtionol Covcnont on Economic, Sociol qnd Cufturol Rightl'
(2oo8) 9 E5R Review 21; An evoluotion of the obligotion to tohe rtepr 'to the rnoximum ovoiloble rerourcel' under

on optionol protocol to thc covenont. Stoternent, UN Commfttee on CECSR 3f Sellion, 3oh Aprll-l8 Mqy 2oo7.
UN doc.E/Ct2/2oo7l1.
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&l Ccnclutlon

Even though the Sudon hor provided for o jurtlcloble SER, the method it hqr choren b different

from the South Afrlc<rn model. The chctlengel of qdiudicotlng SER will in lome woyl be limllor.

Corefully trqnllqting the corutitt^rtionol SER into rpecific legirlotlon or South Africc hol done b worth

emulotlng. An oppropricrte review procer thqt otcribel mlnlmum contentr to SER qnd evoluqter

compliqnce qg<rlnrt q reqlonqble *qndqrd il lcching in the Sodh Africon model, btrt highly

deliroble for the Sudon. Thlr ir becqure lt will offer the Sudqn qn opportunity to benefit from the

rtrldel mqde by South Afrlcc without loling from the richnell of lntemotionql iurbprudence.
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ClsDtcr Ffuc

Gcrchtlcr crd Rcccrnncrdertlcrt

l.O Gcrchdcr

Thb rporh hor demonltrqted ruccerrfully thot cll rightr qnd freedoml in cll lHRlr rotifled before or

ofter the Con*itution by the Sudqn form q lub*qntive provbion of the Bill of rigtrtl. Ariling from

thb determinqtion, thb worh concluded the SER provlded for in the CESCR ore iulticloble ond

enforceqble by the courtr ln the Sudon. Hqving e*oblirhed thqt rcction 22 cqnnot qnd urqr not

intended to limit rection 27 (3), oll the SER provided for under the GDP, but clro contqlned in the

CESCR ore iulticioble. Since oll the SER under the GDP qre incidentqlly oho provided for under the

CESCR, rection 22 ll redundcnt with relpect to SER. Conrequently, whot rection 22 pur?orted to

exclude, restion zz (e) hor lncluded.

The implicotionr of thh conilitutionol crrongement for the Sudqnere legql lyltem qre dr<rm<rtic qr

they ore chqllenging. The iudiciol hql q wlder choice of tooh from which to chole in their tolh of

enforcing SER qnd lo qho the individuc! could choice qt will whlch lnrtrument belt protect hil/her

interelt ond decide to brlng hir or her clqim under thot porticulor inrtrument. There b horarever, the

chollenge of interpretlng thele myriod of legcl inrtrumentr with decodel of hi*ory of interpretotion

qnd even odjudicotion ln other iurbdictionl.

A theoretlcol frqmeworh for onclyling ond delineqtlng the nqture of govemment obllgotionr under

the Bill of Rightr thot encompqrel lHRk trrql propored. By criticclly engoging with Sodh Africqn

qnd lntemctionql SER furirprudence, thh worh ruggerted q mixed model for the Sudon ond

propoled how it could be ured to odjudicote SER ln the Sudcrn. Thil worh ldentified reriour

inconrhtenciet qnd lqcunae in the Sudcnele model of con*ittrtionqlBing SER by croll-reference. ln

cddition to recommendotlonl mqde qlreody in the courrer of the worh, the following oner ore

mqde with the qim of mitigoting thele limitotionl qnd provide guldqnce for future conrtitutionql

mqhlng ln the Sudcn.
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tr.| Rcccmmcndrticnt

lolol fhc ltctur ct lntcrnctlcnrll lcw

Verticql qnd horizontol con*itutioncl compotibility B on ellentiql element of modem confitutlonql

dellgn.t* Whereql the former refen to complionce with intemotionol obligotlonl, the lqtter refen

to Intemql compotlbility with humon rightl norml embedded in the conltittttion.3o'

Even though the nqture cnd rcope of effective protection of humqn rightt in the Sudqn qre

introctobly tled to the intemotlonql rtqndqrdl, the intercoune betureen intemqtlonql low ond the

domertic norrnr ir confuring, to royr the Ieolt.

Countriet deol wlth thh hlue in different wcyr. ln rome iurirdictionr, o conttitution ltipulotel which

norm tqher precedence qnd under whot circr.rmltqncel.3* ln othen, it b the dutiel of the courtl to

determine, with reference to the text of the treoty, whether or not it lhould tohe precedence over

dome*ic normr.t*

The INC hqt mqde intemqtionql humqn rightl lqur conltitutionql norml in the Sudcn ond Actl of

the Ncrtlonol Arembly cqnnot derogcte from their provirionr.'* The cruciql irue ir thot of

interpretotion. ln q conillttrtion thot h lo lilent on intemqtionol lqw, which meqnlng lhould prevqil:

thot which the onel the courtl of the Sudon will determine or the intemqtionol meqning orligned

to the rightr?

It il recommended thcrt lHRl lhould tohe precedence over domeltic norrnt. The courtr lhould <rllo

be qllowed to conlider foreign lou.r without cn obligction to be bound by them. Cu*omory

intemotionql low elpeciolly in the fleld of hum<rn rightl lhould be low in the Sudon. Thil lhould be

done in o uroy thot givel the lo* loy of whot il binding, ond under whqt clrcumttqncer, to the

iudiciory, which mult, through cr procer of reoroning ond iultificotion, qllot weight to thele

different lntemcrtlonql normr.

3oo See A Peten the globqlizotion of rtqte confitutbnl' In A Nollhqcmper(ed) New penpedfuet on the dfuide between

national and intematlonol low(zOoA 25o, for o ponoromlc turvey of nctbnql conltitutionl' reoction to intemotbnol lqw
ond techniquel ernployed; ond T Ginlburg'Loching in derrncrocy: Conrtitutionl, commitnrentr ond internationol low'
(2006) 3s New Vorh Uninnity loumal of lntematlonal Law ond PolfrktTCI for o dirculrion of internstionol commitrtnt
ol function of donrertic conltitutionsl delign; j Tully ' The lmperiolilm of nrcdern conltitutionol derrncrocy' in M Loughlin

& N Wolher (edt) The parodox of conilftutionolbtm Corutftuent pounn and conrtfttttional form (2oo7) 315-338; D Held

The global covenont(zooa); M Kurnm'Democrotic Conltitutionqlilm cncounten intemqtionol lqw: terrrr of engqgement'
in S Choudhry(e d) The rfrgrdtion of conttittttionol iledt (20,06) ?56.

3d
302

303

3q

Peten n 3oo obove 260
secr 231 -233 of the 5A Conrtitutlon.
Kumn 3Oo oboue 321

Scc 27 (a) of lNC.
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lolol Recommcndqtlcnt lcr the Lcgillcture

The INC commqndr the legilloture to enqct lov.r to glve effect to thele conrtitutionql rightl.'*

Legillotion providel q very effective meqnr of clcrifying the ombiguitlel in the lNC, defining qnd

delineoting there rlghtr, identifying right holden ond dtrty beqren, cnd *lpulote, wqyr qnd meqnl

of enforcing them.

trolol Reccrnrncndctlcn tc the future Ccn3tltnticnrl Afembly

The denre connectlonr ond lignificont overlopr of todoy'l legol lyilemr or ct relult of the

proliferction of new Iegol orden ct rubnotionql, ruprqnqtionql ond intemqtionql level mqhel it

proctlcclly lmpollibte for q conilitrltion to lgnore lntemqtionql low. The fqilure of the tNC to mqhe

q commitment to intemqtionql engqgement ir leriour. h b importont thot, in drqfting o permonent

conilitution for the Sudqn, the Con*itutlonql Allembly lhould decide on the polition ond effect of

intemqtionql qnd foreign lou.r within the Sudqn.

Even though the lNC frcnneworh with relpect to lHRk thqt recronqbly lugge*l o hind of direct

effect of there inltrumentl in the Sudqn lr commendqble, it doel hqve itl lhortcomingl. h mlglrt

*ifle innovctive ludiciol qstivilm. The South Africon model dircured eqrlier on ir recommended.

Thll k done becqule il offen q bqlqnced opprocch thqt enlurel intemqtionql low, foreign lqw qnd

cultomory lntemqtionql lcw trichlel down to the ncrtionql legql ly*em withont necerrory erqring

the ncrtionol identity in low mching ond low enforcing.

trotol Ccn$ltutlcncltctlcn cl tER

Offering conrtitutionql protection for SER il qn effective method of protecting them.'* How thh il

done B cruciql to the effective reqtLqtion of SER. ldeolly, the wholenle incorporotion of CESCR, cl
the INC ho done, B c plculible method. Progmoticqlly, however, thb ltyle of incorporotion by

reference to CECSR mcy tum or^rt to offer little or no meqningrful protection for SER.

Thb il rc becqure of two reqronr, there il no denylng the fcct thot the nqture qnd content of SER

mqhe ludiclol odjudlcction of them, in the qblence of comprehenlive ond torgeted conrtitr.rtionq!

ond legillctlve provirionr, cn uphlll torh. Thb il exqcerbqted in the Africon context where rerourcel

qre extremely finite.

A obove.
Liebenberg n 192 oboue.
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Secondly, the Economic Covenqnt is o portmanteoulegol inrtrument. !t b lihely to be very dilficult

for courtl to cdjudicoting cqrel purely on the bqlel of the CESCR in the qblence of q

contextuqliling legql inrtrument. The Sotrth Africqn model which would provide for q rclective

opprooch thot will, for exomple, conrtitutionqlile rlghtl to heqlth, educqtlon, houring, nutrition,

portoble drinhlng wqter, rociql recurity, ond worh, with cleorly defined obligotlonr qnd mechqnilm

for enforclng them will offer greqter protection to SER in the Sudqn.

(l?, oco rordt erchdlrg rlbilrcel, toble cl ccrtertte lcchotet crd bibliclr.Dlt)
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