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CHAPTER 1: INTRODUCTION 

1.1 Background 

In many societies, a division between genders exist. This differentiation is attributed to a 

patriarchal culture which creates gender norms in sexualities. 1 A set of cultural practices and 

expectations exist; these cultural practices and expectations assume that heterosexuality is the 

cornerstone of social unions - this phenomenon is known as heteronormativity.2 

Heteronormativity affords that there are only two sexes with predetermined gender roles,3 

creating the homophobia in societies. 

Human rights infringements on the basis of gender identity and sexual orientation has 

become noticeable across Africa.4 Homophobia in Africa is linked to the codification of laws 

that infringed on human rights under colonialism, which still forms part of the current norms 

around sexuality.5 Homosexuality is prohibited and is unlawful in most of the countries in 

Africa, South Africa being the only country that allows for the legal union of same-sex 

couples.6 There have been a number of academic texts debating the importance of culture 

against the right to equality in the South African context; 7 however, there is an inadequate 

amount of academic text available about this topic on an African level. Therefore, an on

going debate about the protection of "sexual minorities" contrasted with the protection of 

cultural rights exists on an international scale. 8 

1 Judge M 'Beyond the law, homophobia remains pervasive' available at 
http://www.davagainsthomophobia.org/JMG/pdf(South A frica Melanie Judge. pdj (accessed on 14 April 2014). 
2 Bamard-Naude AJ and De Vos P 'The heteronormative observer: The Constitutional Court's decision in Le 
Roux v Dey' (2011) 3 The South African Law Journal 408. 
3 Barnard-Naude AJ and De Vos P 'The heteronormative observer: The Constitutional Court's decision in Le 
Roux v Dey' (2011) 3 The South African Law Journal 408. 
4 Amnesty International 'Africa: Making Love a Crime: Criminalization of Same Sex Conduct in Sub-Saharan 
Africa' available at http:/lwww.amnestl'.org/en/libran vasset/AFROJ/001/2013/en/9f2 d9Jb7-bc0e-4ea7-adae-
7e5Jae0ce36fla(rOJOOJ2013en. pd[ (accessed on 10 November 2014) 9. 
5 The Star 'Gays in Africa need our voice' available at http://www.iol.co.=althe-star/gays-in -afi'ica-need-our
voice-1.1656204 (accessed on 16 April 2014). 
6 Gevisser M 'Towards a progressive culture' available at http:llmg.co.:::a/article/2012-03-16-towards-a
(J.rogressive-culture (accessed on 16 April 2014). 
7 Mubangizi J 'A South African Perspective on the Clash between Culture and Human Rights, with Particular 
Reference to Gender-Related Cultural Practices and Traditions' (2012) 13 Journal of International Women's 
Studies 33; Gunkel H 'What's Identity Got to Do with It?' Rethinking Intimacy and Homosociality in 
Contemporary South Africa' (2009) 17Nordic Journal of Feminist and Gender Research 206. 
8 The term 'sexual minorities' can be defined as a group of persons whose sexual orientation and sexual identity 
differs from the majority of the population. 
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The rights of sexual minorities are disregarded too often and they are often denied equal and 

fair access to the law. A large number of African countries believe that homosexuality is un

African,9 thus choosing to exclude lesbians and gays from citizen rights. 10 Due to this belief, 

the practice of homosexuality in Africa is seen one that goes against the morals and values of 

the majority of society. This creates a stand-off between cultural rights and equality rights of 

sexual minorities. 

1.2 Uganda 

Uganda is a country within Africa that expressly and explicitly condemns homosexuals. 

Uganda will be used as an example of one of many countries that has homophobic laws and 

norms embedded within its legislation. It serves as an example of the lengths to which 

societies can go in order to control the masses and denounce a homosexual way of life. 

Uganda's legislation prohibits homosexual acts, consequently reinforcing and condoning 

homophobic behaviour, thus creating legislated homophobia. The Ugandan Constitution 

promotes the right to equality and freedom from discrimination, 11 the right to dignity, 12 

sovereignty of the people13 and protection of freedom of conscience, expression, movement, 

religion, assembly and association, 14 it prohibits same-sex marriage. 15 The Ugandan 

government has enacted the Anti-Homosexuality Act (AHA) which came into force in 

February 2014. When I started drafting this dissertation, the AHA was highly publicized 

piece of legislation, but during the course of the research, the AHA was declared invalid on 

procedural grounds as it was enacted without the required quorum. 16 Members of parliament 

in Uganda have already started re-tabling the legislation, 17 therefore an analysis of this piece 

of legislation remains relevant. It serves as an illustration of the homophobic laws that 

plagues Africa. 

9 These countries include Algeria, Angola, Botswana, Burundi, Cameroon, Comoros, Egypt Eritrea, Ethiopia, 
Gambia, Ghana, Guinea, Kenya, Lesotho, Liberia, Libya, Malawi, Mauritania, Mauritius, Morocco, Namibia, 
Nigeria, Senegal, Seychelles, Sierra Leone, Somalia, South Sudan, Sudan, Swaziland, Tanzania, Togo, Tunisia, 
Zambia and Zimbabwe. 
10 Gunkel H "'What's Identity Got to Do with It?" Rethinking Intimacy and Homosociality in Contemporary 
South Africa' (2009) 17 Nordic Journal of Feminist and Gender Research 207. 
11 Section 21 the Constitution of Uganda, 2005. 
12 Section 24 the Constitution of Uganda, 2005. 
13 Section 1 the Constitution of Uganda, 2005. 
14 Section 29 the Constitution of Uganda, 2005. 
15 Section 31 (2a) of the Constitution of the Republic of Uganda, 2005. 
16 0/oka-Onyango and 9 Ors v Attorney General (2014) UGCC 14. 
17 The Prohibition of Promotion of Unnatural Sexual Practices Bill, 2014. This can be accessed at 
http:/ /sexual mi noritiesuganda.com/wp-contcnt/u j' loads/2014/ I I /The-Proh ibi ti on-of-Promotion-of-U nnatura I
Scxual-Practi ccs-B ill-of-20 I 4.pdf (accessed 27 February 2015). 
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The AHA prohibits and criminalises the 'offence of homosexuality' 18 and imposes a 

proposed sanction of imprisonment for life19
• It also criminalises the 'attempt to commit 

homosexuality' which also imposes a proposed sanction of life imprisonment (for an 

aggravated crime) for the 'offender' .20 On the face of it, the AHA violates the rights afforded 

by the Constitution of Uganda, as well as the international instruments that Uganda is party to 

- namely the African Charter on Human and Peoples Rights21 (the Charter), the International 

Covenant on Civil and Political Rights22 (ICCPR) as well as the International Covenant on 

Economic, Social and Cultural Rights23 (ICESCR). The rights that appear to be violated by 

the AHA are the principle of non-discrimination,24 which results in the violation of numerous 

other rights, such as freedom of association;25 liberty and security of the person;26 freedom of 

expression;27 freedom of thought, conscience and religion;28 best attainable standard of 

health;29 the right to respect for human dignity;30 the right to privacy;31 and right to life;32 and 

the right to participate in a cultural life33
•
34 

In this paper, I will examine the phenomenon homophobic legislation in Africa. Due to the 

limited scope of this paper, I will only refer to Uganda's legislation as an example of this 

widespread phenomenon. In chapter I of this paper, I refer to Uganda and use its laws to 

illustrate the extent of homophobia within African Legislation. In chapter 2 I will describe 

18 Section 2 of the Anti-Homosexuality Act 2014. 
19 Section 2(2) of the Anti-Homosexuality Act. 
20 Section 4 of the Anti-Homosexuality Act. 
21 1981 (1981) 21 ILM 58. 
22 Entered into force 23 March 1976, 999 U.N.T.S. 171. 
23 Entered into force 3 January 1976. 
24 UN Committee on Economic, Social and Cultural Rights, General Comment No.20 (art 2) Non-discrimination 
in Economic, Social and Cultural Rights par 2; article 21(2) of the Constitution of the Republic of Uganda; 
article 2 and 26 of the International Covenant on Civil and Political Rights; article 2 and 3 of the African 
Charter on Human and Peoples Rights. 
25 Article 29 (l)(e) of the Constitution of Uganda. 
26 Article 9 of the ICCPR and article 6 of the Charter. 
27 Article 10 of the ICCPR; article 9 of the Charter and article 29(1)(a) of the Constitution of Uganda. 
28 Article 18 of the ICCPR; article 8 of the Charter. 
29 Article 12 of the International Covenant on Economic, Social and Cultural Rights and article 16 of the 
Charter. 
30 At1icle 24 of the Constitution of Uganda. 
31 Article 17 of the ICCPR. 
32 Article 22 of the Constitution of Uganda, article 6(2) of the ICCPR, and article 4 of the Charter. 
33 Article 17(2) of the Charter. 
34 Amnesty International 'Uganda: Anti-homosexuality Bill is inherently discriminatory and threatens broader 
human rights' available at 
http://www. europarl.europa.eulmeetdocs/2009 20I4/documentsldroildv/201/20 I I 01/20 I 10124 409aiantihomo 
....flU!df(accessed on 16 April 2014) 5. 
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what is meant by 'legislated homophobia. '35 I will argue that the African Court on Human 

and Peoples' Rights (ACHPR) is the best legal institution to utilise to combat legislated 

homophobia in Africa. 

In chapter 3 I will provide an analysis of the substantive challenges that arise in taking a 

matter to the ACHPR. I will do this by providing a short analysis of the AHA and rights that 

are infringed by the AHA; and thereafter, I will broadly examine the Charter. Subsequently, a 

discussion of the limitations clause in the Charter will arise - this is where much of the 

emphasis of this chapter will lie. I will investigate the importance of the right to culture and 

as well as the right to non-discrimination in Africa. Essentially, the investigation will 

surround the question of whether the homophobic legislation can be justified with an appeal 

to African culture and values under the Charter by using the limitations clause36
• 

I will discuss the procedural challenges that arise when taking the matter to the ACHPR. 

Currently, in terms of article 34(6) of the Protocol to the African Charter on Human and 

Peoples Rights on the Establishment of the African Court on Human and Peoples' Rights (the 

Protocol), the ACHPR does not allow NGO's and individuals to direct access to it if the 

contracting state has not made a declaration accepting ACHPR competence. Herein is where 

the problem arises as very few contracting states have made the declaration. Therefore, the 

main focus of the examination provided in this chapter will surround the issue of personal 

jurisdiction. I will argue that contracting states should be compelled into making this 

declaration to allow NGO's and individuals' access to the ACHPR. 

In chapter 4, I will conclude the discussion by providing alternate avenues that can be taken if 

the matter cannot be heard by the ACHPR. I recommendations for amendments to the 

Protocol and the Charter creating legislation that gives effect to the term 'human and peoples' 

rights'. 

I am arguing toward the elimination of legislated homophobia in African countries. I am 

looking at ways to tackle widespread legislated homophobia. I am analysing the limits of 

national and international legislation in regards to this. The key question is whether 

35 The term 'legislated homophobia' refers to legislation that creates homophobic laws and reforms and 
consequently creates homophobia in society. 
36 Article 27(2) of the Charter. 
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transnational gay and lesbian communities and NGO's and civil society activism can aid in 

the fight against homophobia.37 The question surrounding whether anyone can legally 

respond to legislated homophobia, and if there are any viable institutions and remedies 

available. 

37 For purposes of this dissertation, this term refers to non-governmental organisations that represent the spirit of 
that part of society whose primary goal is the promotion of all persons, and not the prohibition of 
homosexuality. 
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CHAPTER 2: LEGISLATED HOMOPHOBIA IN UGANDA 

2.1 Introduction 

With the promise of the protection of minorities,38 culture,39 civic rights and activities,40 and 

a number of other human rights by the Constitution of Uganda, on the face of it, Uganda has 

provided for the safeguarding of human rights in its legislation. In a periodic State Report by 

the Ugandan government to the African Commission, it was reported that Uganda's 

legislation correlates with various rights and responsibilities contained in the Charter.41 This 

means that the Ugandan government provides that its domestic legislation reflects the rights 

and responsibilities contained in the Charter and that it meets the obligations and 

responsibilities of a state party to the Charter. 

In the periodic State Report, to demonstrate their dedication to the rights in the Charter, 

attention was drawn to the Ugandan Human Rights Commission Act (HRCA)42
, Human 

Rights Commission (HRC) as well as the Equal Opportunities Commission Act (EOCA) 43 

and an Equal Opportunities Commission (EOC) - which was officially launched in July 

2010.44 At first glance, this level of human rights protection appears to offer protection for all 

citizens of Uganda; however this is not the case. The Minister of Ethics and Integrity has 

publicly stated that 'homosexuals can forget about human rights.'45 Currently, a new draft 

Bill is being considered around this stance and thus homophobia is embedded deeply into 

Ugandan laws.46 

38 Section 36 of the Constitution of the Republic of Uganda 2005. 
39 Section 37 of the Constitution of the Republic of Uganda. 
40 Section 38 of the Constitution of the Republic of Uganda. 
41 The Republic of Uganda 'The 5th Periodic Report by the Government of the Republic of Uganda to the 
African Commission on Human and Peoples' Rights' available at 
http://www. achpr.org/fi/es/sessions/54th/state-reports/5-2010-2012/periodic report 2010 2012 eng. pd{ 
(accessed on 20 July 2014) 15. 
42 The Human Rights Commission Act 4 of 1997. 
43 The Equal Opportunities Commission Act 2007. 
44 The Republic of Uganda 'The 5th Periodic Report by the Government of the Republic of Uganda to the 
African Commission on Human and Peoples' Rights ' available at 
http://www. achpr. org//ileslsessions/54th/state-reports/5-2010-2012/periodic report 2010 2012 eng.pdf 
(accessed on 20 July 2014) 15. 
45 Gettleman J 'Ugandan Who Spoke Up for Gays Is Beaten to Death' New York Times 27 January 2011 
available at http://www.n\Jtimes.com/201 l/0l/28/worldlafrical28uganda.html (accessed on 12 August 2014). 
46 The Unnatural Sexual Practice Bill see https://sexualminoritiesuganda.com/documents/ 
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Legislative homophobia has been a longstanding feature of Ugandan law. The Penal Code of 

1950 codifies the criminal law and included three offences. More recently, it has been 

extended by AHA. Even more serious is fact that Constitution was amended and legislative 

homophobia now also at constitutional level. 

2.2 The Penal Code of 1950 

Section 145 of the Penal Code Act provides: 'Any person who (a) has carnal knowledge of 

any person against the order of nature; (b) has carnal knowledge of an animal; or ( c) permits 

a male person to have carnal knowledge of him or her against the order of nature, commits an 

offence and is liable to imprisonment for life.' 

Section 146 of the Penal Code Act provides, 'Any person who attempts to commit any of the 

offences specified in section 145 commits a felony and is liable to imprisonment for seven 

years.' 

Section 148 of the Penal Code Act provides, 'Any person who, whether in public or in 

private, commits any act of gross indecency with another person or procures another person 

to commit any act of gross indecency with him or her or attempts to procure the commission 

of any such act by any person with himself or herself or with another person.' 

Although these offences do not directly refer to homosexuality, it is accepted that sexual 

conduct between two persons of the same sex is "against the order of nature" and/or "grossly 

indecent". The offences target intimate, private behaviour. 

2.3 The Anti-Homosexuality Act, 2014 

2.3.1 The adoption of the Act (2009-2014) 

In 2009, it was reported how three prominent American Evangelical Christians presented 

their views about religion and homosexuals to Ugandans and these seminars portrayed 

homosexuals as "evil" and their existence threaten the sanctity of marriage.47 This seminar 

47 Gettleman J 'Americans' Role Seen in Uganda Anti-Gay Push' New York Times 3 January 2010 available at 
http://www.nvtimes.com/2010/0l/04/worldlafrica/04uganda.html (accessed on 12 August 2014). The three 
Americans who spoke at the conference were Scott Lively, a missionary who has written several books against 
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inspired those who planned and structured it, to assist David Bahati48 in the drafting of the 

Anti-Homosexuality Act.49 In February 2014, Uganda has passed an AHA, which 

criminalised homosexual activity. 

Another factor that fuelled the creation of the AHA is the claim that being homosexual is not 

part of traditional African culture. The AHA serves as an example of legislation that regards 

the right to culture and morality as superior to the right to non-discrimination and equality. 

This is a common practice within Africa - homosexuality is illegal in 37 African countries.50 

Homosexuality is punishable by death in Sudan, Northern Nigeria and Mauritania.51 

The AHA prohibits and criminalises the 'offence of homosexuality'52
• Section 2(2) provides, 

'A person who commits an offence under this section shall be liable, on conviction, to 

imprisonment for life.' The sanctions proposed for the 'offence of homosexuality is 

disproportionate and overly broad.53 The AHA also criminalises the 'attempt to commit 

homosexuality' which also imposes a proposed sanction (for aggravated crimes) of life 

imprisonment for the 'offender' .54 

Sanctions are placed on institutions or persons who aid homosexuals in their lifestyle.55 This 

includes human rights activists - NGO's are prevented from fighting for the protection of 

LGBTI persons. Provisions in the AHA also precludes NGO's and human rights activists 

from receiving funding as those funders could be held liable for conviction. For aggravated 

crimes, the AHA employs sanctions of life imprisonment upon conviction.56 A person who 

homosexuality; Caleb Lee Brundidge, a self-described former gay man who leads "healing seminars"; and Don 
Schmierer, a board member of Exodus International, whose mission is "mobilizing the body of Christ to 
minister grace and truth to a world impacted by homosexuality". 
48 David Bahati is a member of parliament in Uganda and is the author of the AHA. 
49 Lebron T "'Death to the gays!" Uganda's 'One step forward, one step back' approach to human rights' (2011) 
17 Buffalo Human Rights Law Review 17 4; Gettleman J 'Americans' Role Seen in Uganda Anti-Gay Push' The 
New York Times 3 January 2010 available at http:llwww. 11vtimes.com/2010/0l/04/worldlafrical04uganda.html 
(accessed on 12 August 2014). 
so Kutsch T 'Homosexuality still a crime in 38 African countries' available at 
http://america.alia=eera.com/articles/2013/ l l/14/senega/a-s
criminali=ationoO10mosexua/itvpartofare gionaltrend.html (accessed on 1 November 2014). 
51 http://www.washingtonpost.com/blogs/worldviewslwp/20 I 4/02/2 4/here-are-the-J 0-countries-where
homosexualil -ma -be- unished-b 1-deathl 
52 Section 2 of the AHA 2014. 
53 0/oka-Onyango and 9 Ors v Attorney General ((2014) UGCC 14 parlh. 
54 Section 4 of the AHA. 
55 Examples of sanctions are contained in section 3, 7, 12, 13 of the AHA. 
56 Section 3(2) of the AHA. 
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attempts to commits 'homosexuality' and/or 'aggravated homosexuality'57 will be liable to 

conviction.58 This Ugandan legislation criminalises all homosexual acts, consequently 

reinforcing and condoning homophobic behaviour, thus creating legislated homophobia. On 

the face of it, the criminalisation of homosexuality seems to violate numerous rights afforded 

by the Ugandan Constitution as well as the Charter. 

2.3.2 The Constitutional Court ruling 

In Oloka-Onyango v Attorney General the court declared that the AHA was invalid because 

there was no quorum when the AHA was enacted.59 The mere fact that the legislation was 

pushed through Parliament in this unconstitutional manner is itself a strong indicator of the 

impulsive mentality that exists within Uganda around the issue and signifies a deep urge to 

condemn homosexuals and homosexuality. The Oloka-Onyango case provides a helpful list 

of provisions of the Ugandan Constitution and the Ugandan Parliamentary Rules of 

Procedure that are infringed by the AHA. These list of provisions were raised by petitioners 

but was not addressed in court. 

2.3.3 Developments after the judgment 

Politicians immediately started collecting signatures for a petition calling for the immediate 

reintroduction of the Bill. The official parliamentary website reported on 11 August 2014 that 

207 signatures had already been collected (far exceeding the quorum requirement that 

concerned the Constitutional Court).60 Mr Bahati went as far as claiming that 383 out of385 

Parliamentarians supported the Bill in its original form.61 In spite of this continued support 

57 In terms of section 3(1) of the AHA, aggravated homosexuality is where-
(a) person against whom the offence is committed is below the age of eighteen years 
(b) offender is a person living with HIV; 
(c) offender is a parent or guardian of the person against whom the offence is committed; 
( d) offender is a person in authority over the person against whom the offense is committed; 
(e) victim of the offence is a person with disability; 
(f) offender is a serial offender; or 
(g) offender applies, administers or causes to be used by any man or woman any drug, matter or thing with 

intent to stupefy or overpower him or her so as to enable any person to have unlawful carnal 
connection with any person of the same sex. 

58 Section 4 of the AHA 
59 (2014) UGCC 14. 
60 ]illp://www.narliamcnt. l!o.uQ/new/ (accessed 28 February 2015). 
61 Nathan M 'Caution as Anti-Homosexuality Bill Heads Back to Ugandan Parliament' available at 
htt 11:/ /ob 1 ogdeeob I ogda. me/20 14/09/08/ eaution-as-anti-homosexua Ii tv-b i 11-heads-bac k-to-u aandan- parl i ament/ 
(accessed on 1 October 2014). 
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for the Bill, President Musiveni appeared to have developed reservations about the legislative 

campaign and indicated, in general terms, that he now favoured a "watered down" version of 

the original Bill, citing concerns with the impact of the Bill on the future prosperity of 

Uganda as a developing economy.62 There are reports of a secretly leaked version of a new 

Bill called the Prohibition of Promotion of Unnatural Sexual Practices Bill. This Prohibition 

of Promotion of Unnatural Sexual Practices Bill already has cross party support ready for 

submission before end of the year, which is hailed as a Christmas present for Uganda.63 

2.4 Constitutional homophobia 

2.4.1 The Constitutional amendments of 2005 

In 2005, Uganda drew inspiration from the Penal Code Act64 and added a provision that 

prohibits of same sex marriages to its Constitution.65 Section 31(2a) of the Ugandan 

Constitution provides explicitly that '[m]arriage between persons of the same sex is 

prohibited.' 

Section 31(3) of the Ugandan Constitution provides '[m]arriage shall be entered into with the 

free consent of the man and woman intending to marry.' The legislature added emphasis to its 

views about marriage by ensuring that the words 'man' and 'woman' was expressly stated its 

provision about marriage. The right to a family is only extended to 'a man and a woman' in 

terms of section 31 (1) of the Ugandan Constitution. This indicates that the government of 

Uganda extends these rights to Ugandans only if they are in heterosexual relationships, and 

not if they are in homosexual relationships. This illustrates that legislated homophobia is 

embedded within Uganda's most vital domestic laws. 

2.5 The other side of the coin: Legislative attempts to counter discrimination (not 

based on sexual orientation) 

62 Biryabarema E 'Uganda's Museveni wants to water down anti-gay law - lawmaker' available at 
bJ!ff! /www. hdl i ve.co.za/ africa/a fri canncws/20 14/08/12/ugandas-m u seven i-wan ts-watered-down-anti-gav- law
introducccl (accessed on 1 October 2014). 
63 News24 'Uganda MPs ready new anti-gay bil as 'Christmas gift' available at 
http://www.news24.com/A frica/News/U uanda-M Ps-ready-new-anti-ga v-bi 11-as-Christmas-!!i ft-20141205 
(accessed on 5 December 2014). 
64 1950. 
65 31(2a) of the Constitution ofthe Republic of Uganda. 
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While the Ugandan Constitution contains homophobic legislation, the HRC was established 

in 1997 by the HRCA in accordance with section 51 of the Constitution of Uganda 1995. The 

HRC's seeks to defend human rights of Ugandan's. It provides that the HRC should 

investigate any violation of human rights,66 as well as educate and encourage the community 

to protect the Constitution against all forms of abuse and violation;67 and observe the 

Government's compliance with international treaties and conventions on human rights68
• The 

mandate of the HRC is to protect and preserve all human rights in Uganda, but its mandate 

contradicts what is provided for in the Ugandan Constitution as well as international 

treaties, 69 in respect to its protection of sexual minorities. 

The EOC was established by the EOCA in pursuant to section 32(3) and 32(4) and other 

pertinent provisions of the Constitution of Uganda.70 The EOCA complements that of the 

HRCA, as it similarly seeks to defend the human rights of the Ugandan community. The 

EOC's directive, which is an elaboration on section 32 (1) of the Ugandan Constitution, 

provides the following: 

'to eliminate discrimination and inequalities against any individual or group of 

persons on the ground of sex, age, race, colour, ethnic origin, tribe, birth, creed or 

religion, health status, social or economic standing, political opinion or disability, and 

take affirmative action in favour of groups marginalised on the basis of gender, age, 

disability or any other reason created by history, tradition or custom for the purpose of 

redressing imbalances which exist against them; and to provide for other related 

matters.' 71 

The long title of the EOCA specifically provides for the protection of groups that have been 

marginalised on the basis of sex, history, gender, culture and tradition and "and to provide for 

66 7(1)(a) of the HRCA. 
67 7(l)(g) of the HRCA. 
68 7(l)(i) of the HRCA. 
69 The international treaties referred to are the African Charter, ICCPR and the ICESCR. 
70 Section 32(3)and (4) provides: 

(3) There shall be a commission called the Equal Opportunities Commission 
whose composition and functions shall be determined by an Act of Parliament. 
(4) The Equal Opportunities Commission shall be established within one year 
after the coming into force of the Constitution (Amendment) Act 2005. 

71 Quote from the title to the Equal Opportunities Commission Act 2007. 
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other related matters".72 The phrase "and to provide for other related matters" casts a wide net 

of protection for those who are considered to be marginalised. 

In section 15(6) of the BOCA, it is provided that the BOC is prevented from investigating any 

matter that could be construed as socially damaging, unacceptable and immoral by the 

majority of the communities in Uganda.73 The reason for the creation of section 15(6) of the 

BOCA is to prevent homosexuals from using this section as a way to combat the 

marginalisation they are experiencing. In 2006, a statement during proceedings of parliament, 

it was mentioned that the reason for this provision is that 'the homosexuals and the like have 

managed to forge their way through in other countries by identifying with minorities. If it is 

not properly put in the clause, they can easily find their way through fighting discrimination. 

They can claim that since they are part of the minority, they can fight against 

marginalisation' .74 

The BOCA and the EOC was established to abolish and eliminate discrimination against an 

individual or persons that belongs to a certain group - section 15(6) of the BOCA directly 

conflicts with the its directive. The use of culture and morality (which will be discussed in 

Chapter 3) is used as a limitation to prevent the legislation from protecting certain minorities. 

72 Section 15(6) of the EOCA. 
73 Jjuuko A 'Protection of individuals from discrimination or galvanising discriminatory cultural practices? A 
gendered analysis of the role of Section 15(6)(d) of the equal opportunities Commission Act' available at 
http://www. hrap(orglsites/default/fi!es/publicationslegual opportunities commission act brochure
analysis.pdf(accessed on 5 August 2014) 4. 
74 Parliamentary Hansard, 12 December 2006 available at 
http://www. parliament. go.ug/hansardlhans view date. isp?dateYYYY=2006&dateMM=l2&dateDD=l2 
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CHAPTER 3: CHALLENGING UGANDA'S LEGISLATIVE HOMOPHOBIA IN 

THE AFRICAN COURT ON HUMAN AND PEOPLES' RIGHTS 

3.1 Introduction 

The right to culture and tradition is regarded as an essential right in Africa which is protected 

by law and international conventions.75 The right to enjoy and practise one's culture can be 

linked to a number of rights, such as the right to dignity, life, and religion. This right is an 

essential part of human rights and it is vital for the conservation of human dignity and 

progressive social interaction between individuals and societies in a diverse and multicultural 

world.76 Culture is a way in which Africa reclaims a vital part of its history - it is a way to 

forge new foundations of solidarity amongst persons in the community while preserving 

cultural values.77 The importance of culture is recognised by the Charter and its importance is 

emphasized in the preamble and in the provisions of the Charter.78 

Indigenous people in Africa have experienced a great deal of human rights violations which 

can be characterised as forms of discrimination based on their cultural individualities.79 Due 

to this, a large number of international instruments afford protection to culture. In the United 

Declaration of Human Rights (UDHR), it provides that 'everyone has the right to freely 

participate in the cultural life of the community.' 80 Numerous international instruments offer 

a similar protection to the right to culture. 81 General Comment 21 82 emphasises the 

importance of the right to take part in a cultural life as a foundational and essential right that 

should be respected and protected. The General Comment recognises the importance of 

75 Article 17 of the Charter. 
76 CESCR General Comment No. 21: Right of everyone to take part in cultural life (art. 15, par l(a) of the 
International Covenant on Economic, Social and Cultural Rights) (2009) par 1. 
77 Jbhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 842 
78 Article 17(2) of the Charter. This section provides, '[e]very individual may freely, take part in the cultural life 
of his community.' 
79 Barratt A and Afadameh-Adeyemi A 'Indigenous peoples and the right to culture: The potential significance 
for African indigenous communities of the Committee on Economic, Social and Cultural Rights' General 
Comment 21' (2011) 2 African Human Rights Law Journal 561. 
80 Article 27( 1) of the UDHR 
81 Article 5(e)(vi) of the International Convention on the Elimination of All Forms of Racial Discrimination; 
article 13(c) of the Convention on the Elimination of All Forms of Discrimination against Women; article 31 of 
the Convention on the Rights of the Child; article 43 par l(g) of the International Convention on the Protection 
of the Rights of All Migrant Workers and Members of Their Families; article 30(1) of the Convention on the 
Rights of Persons with Disabilities; article 27 of the International Covenant on Civil and Political Rights. 
82 CESCR General Comment No. 21: Right of everyone to take part in cultural life (art. 15, par l(a) of the 
International Covenant on Economic, Social and Cultural Rights) (2009) par 3. 
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culture as it is directly relevant to the obstacles indigenous persons face due to the 

foundational and vital role culture play in their societies in Africa.83 

General Comment 21 describes the concept of culture as the following: 

'The concept of culture must be seen not as a series of isolated manifestations or 

hermetic compartments, but as an interactive process whereby individuals and 

communities, while preserving their specificities and purposes, give expression to the 

culture of humanity. This concept takes account of the individuality and otherness of 

culture as the creation and product of society. ' 84 

Every individual has a right, based on the right to equality, to choose whether or not to 

exercise their right to partake in a cultural life. 85Such a decision should be respected and 

protected. Culture is deemed to be a foundation and essential right, and equality is deemed to 

be vital to the exercise of all other rights. Due to this, the following questions could arise: 

What is the result when these two rights clash? How can culture and equally be balance in a 

fair and democratic society? 

As a result of the significance of the right to culture, especially within the African 

communities, the Charter allows for the restriction of rights when a criterion has been met. In 

article 27(2) of the Charter provides: 

'The rights and freedoms of each individual shall be exercised with due regard to the 

rights of others, collective security, morality and common interest.'For purposes of 

this discussion, the focus will be placed on 'morality' and 'common interest'. With 

that in mind, article 27(2) allows for the limitation of individual or the minorities' 

rights if those rights are in conflict with the 'morality' and 'common interest'. 

83 Barratt A and Afadameh-Adeyemi A 'Indigenous peoples and the right to culture: The potential significance 
for African indigenous communities of the Committee on Economic, Social and Cultural Rights' General 
Comment 21' (2011) 2 African Human Rights Lm11 Journal 561. 
84 CESCR General Comment No. 21: Right of everyone to take part in cultural life (art. 15, par l(a) of the 
International Covenant on Economic, Social and Cultural Rights) (2009) par 12. 
85 CESCR General Comment No. 21: Right of everyone to take part in cultural life (art. 15, par l(a) of the 
International Covenant on Economic, Social and Cultural Rights) (2009) par 7. 
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This investigation is complex, as it requires a cautious balance of the right to culture against 

the right to equality. In this chapter, a discussion surrounding the domestic substantive 

challenges that arise within Uganda will be pursued, as well as a brief discussion about the 

Charter will be provided. Subsequently, a discussion pertaining whether 'rights of others' and 

'morality' can be used to justify a restriction of right to sexual minorities will ensue. 

3.1.1 The African Charter on Human and Peoples' Rights 

The Charter was adopted on 27 June 1981 and came into operation five years later on 21 

October 1986. It has subsequently been ratified by all but one of the 54 member states of the 

African Union (South Sudan). The Charter guarantees the rights of more than one billion 

individuals and numerous indigenous and post-colonial peoples. The Preamble of the Charter 

places the right to development at the centre of the Charter, and declares that socio-economic 

development cannot be dissociated from political democratisation. The Charter has drawn 

inspiration from many human rights conventions and has a uniquely African character as it 

incorporates third generation rights into mandate - the right to self-determination and right to 

development are integral to this Charter as it represents the AU's promise to the eradication 

of colonial borders. 86 

It affords every person the fulfilment of rights enshrined in the Charter without prejudice of 

any kind (including on the basis of sex, gender, religion or any other opinion). 87 Every person 

is equal before the law and his/her rights are inviolable;88 all persons are entitled to integrity 

of his/her person and respect for his/her life.89 Uganda has signed and ratified the Charter.90 

Article 25 of the Charter places a duty on its signatories to promote rights and freedoms in 

the Charter and to ensure that these rights are protected and understood. The Charter provides 

that its' signatories should promote the 'rights, duties and freedoms' preserved in it and 

should take measures to adopt the rights and duties enshrined in it into its domestic 

legislation.9' Therefore all signatories are bound by the rights and responsibilities provided 

for in the Charter. 

86 Dugard J International law A South African Perspective (2000) 262. 
87 Article 2 of the Charter. 
88 Article 3 of the Charter. 
89 Article 4 of the Charter. 
90 http://www.achpr. orglinstruments/achprlrati.ficationl (accessed 28 February 2015). 
91 Article 1 of the Charter. 
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Where non-compliance of the Charter arises, the African Commission on Human and 

Peoples' Rights (the African Commission) serves as a body to hear grievances of such non

compliances.92 The African Commission was established to promote safeguard human rights 

protection and has the power to interpret provisions of the Charter.93 The African 

Commission cannot issue binding orders, consequently the Organisation of the African Union 

(OAU) re-formed as the African Union (AU), adopted a the Protocol to establish a tribunal in 

the form of the ACHPR.94 Since the African Commission cannot issue binding orders, 

ACHPR was created to complement the African Commission.95 Uganda has signed, ratified 

and deposited the Protocol; 96 however, Uganda has not yet made the declaration accepting 

the competence of the court to receive petitions under article 5(3) of the Protocol.97 Uganda 

has signed and ratified the Protocol to the African Charter on Human and Peoples' Rights on 

the Rights of Women in Africa.98 

3.1.2 Rights violated by homophobic legislation 

Homophobic legislation severely compromises the enjoyment of rights and privileges of 

LGTBI persons.99 The rights that are violated include the right to equality and non

discrimination; 100 the right to respect for human dignity; 101 freedom of association; 102 

freedom of expression;103 right to liberty and security of persons;104 freedom of thought, 

conscience and religion; 105 best attainable standard of health;106 the right to privacy;107 and 

92 http:./ii11ww.achpr. org1 (accessed 28 February 2015). 
93 Martorana C 'The New African Union: Will it promote enforcement of the African Court of human and 
people's rights?' (2008) 40 The George Washington International Law Review 584. 
94 Viljoen F and Baimu E 'Courts for Africa: Considering the co-existence of the African Court on Human and 
Peoples' Rights and the African Court of Justice' (2004) 22 Netherlands Quarterly of Human Rights 243. Under 
the AU Constitutive act the Assembly is responsible for the implementation and enforcement of the findings of 
the Commission and the Court. See AU Constitutive Act, arts 9(1)(e) and 23(2) sanctions. 
95 Martorana C 'The New African Union: Will it promote enforcement of the African Court of human and 
people's rights?' (2008) 40 The George Washington International Law Review 585. 
96 http://www. achpr. orglinstrumentslcourt-establishmentlratificationl ( accessed 28 February 2015). 
97 Article 34(6) of the Protocol. 
98 http://www.achpr. orglinstrumentslwomen-protoco//ratificationl (accessed 28 February 2015) 
99 Lesbian, Gay, Transgender, Bisexual and Intersex (LGTBI). 
100 Article 2, 3 and 19 of the Charter, section 21(1) of the Constitution of the Republic of Uganda. 
101 Article 24 of the Constitution of the Republic of Uganda. 
102 Article 29 (l)(e) of the Constitution of the Republic of Uganda. 
103 Article 9 (2) of the Charter. 
104 Article 6 of the Charter; Section 23 of the Constitution of the Republic of Uganda. 
105 Article 18 of the ICCPR, article 8 of the Charter. 
106 Article 12 of the International Covenant on Economic, Social and Cultural Rights and article 16 of the 
Charter. 
107 Article 17 of the JCCPR. 
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right to life; 108 the right to a family life109 and the right to participate in a cultural life.110 The 

following step is to determine whether these violations can be justified by the limitations 

clause in the Charter. This determination will be made in the discussion below. 

3.1.3 Justification with an appeal to African culture: is homophobia part of 

African culture? 

Rights afforded in the Charter are not absolute, and may be limited under certain 

circumstances. Limitation clauses are typically restrictive in nature, which portrays that 

although human right are guaranteed in various legal instruments, most human rights are not 

absolute. 111 Contracting states to the Charter have the right to regulate the application and 

exercise of rights provided in the Charter through enforcement and implementation in its 

domestic Iegislation.112 However, the African Commission provides that national laws and 

reforms must be compatible with state obligations placed on states by the Charter. 113 

The Charter contains specific and general limitation clauses namely 'claw-back' clauses or 

right-specific norm-based limitations and a limitations clause which is found in article 27(2) 

of the Charter. 114 'Claw-back' clauses are contained within article 6, 8, 9, 10 and 12 in the 

Charter.115 An example of such a clause is contained in article 6, where it provides that no 

person shall be deprived of his freedom except 'for reasons and conditions laid down by the 

law.' 116 The phrase 'for reasons and conditions laid down by the law' allows the contracting 

state to interpret and adapt the provision to meet the norms and standards of the domestic 

state. Critics of the Charter provide that the claw-back clauses in the Charter employs state 

parties with too much power as it implies that domestic legislation is superior to the states 

treaty obligations, however, the African Commission adopted a restrictive interpretation of 

108 Article 22 of the Constitution of Uganda, article 6(2) of the JCCPR, and article 4 of the Charter. 
109 Article 18 of the Charter; Section 31 of the Constitution of the Republic of Uganda. 
110 Article 17(2) ofthe Charter. 
111 Mutua,M 'The Banjul Charter and the African Cultural Fingerprint: An Evaluation of the Language of 
Duties' (1995) 35 Virginia Journal of International Law Association 369 
112 Mauritania: Interights and Others v Mauritania (2004) AHRLR 87 (ACHPR 2004) par 76 
113 Mauritania: Interights and Others v Mauritania (2004) AHRLR 87 (ACHPR 2004) par 77 
114 Viljoen F International Human Rights Law in Africa (2007)348. 
115 Viljoen F International Human Rights Law in Africa (2007) 348. 
116 Ali AJ 'Derogation from constitutional rights and its implication under the African Charter on Human and 
Peoples' Rights' (2013) 17 Law, Democracy and Development 91 
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'claw-back' clauses and has stated that inspiration must be drawn from international human 

rights norms and standards, and it should not be interpreted against the Charter.117 

The inspiration behind the limitation clause in the Charter is that all persons are 'subject to a 

general rule' and that no person has the right to participate in an activity that is intended to 

destroy any other rights recognised.118 A limitation clause confirms some power to the 

domestic law of a state, but state cannot simply limit a right arbitrarily. 119 Before a right 

contained in the Charter can be limited, certain requirements should be met. These 

requirements will be discussed below. 

The ACHPR provides that article 27(2) is the only legitimate reason for limitations on the 

rights under the Charter.120 Article 27(2) of the Charter provides that all persons should enjoy 

their rights and duties provided by the Charter 'with due regard to the rights of others, 

collective security, morality and common interest'. The ACHPR provides that a limitation 

must be exercised in terms of a 'law of general application' and these limitations must be 

proportionate to the legitimate aim pursued.121 The burden of proof falls on to the 

complainant to establish that there is a prima facie infringement of a right, and then the 

respondent state may provide that such an infringement serves a purpose set out in article 

27(2).122 

The African Commission provides some criteria that state parties to the Charter should apply 

when limiting the enjoyment of Charter rights and responsibilities. In the case of Media 

Rights Agenda v Nigeria, 123 the African Commission provides -

117 Viljoen F international Human Rights Law in Africa (2007) 348; Ali AJ 'Derogation from constitutional 
rights and its implication under the African Charter on Human and Peoples' Rights' (2013) i7 Law, Democracy 
and Development 92. 
118 South Africa: Prince v South Africa (2004) AHRLR 105 (ACHPR 2004) par 43. 
119 Ali AJ 'Derogation from constitutional rights and its implication under the African Charter on Human and 
Peoples' Rights' (2013) 17 Law, Democracy and Development 91. 
120 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 par 107.1 
121 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011 and I l/2011, Judgment of 14 
June 2013 par 107.1 
122 Viljoen F international Human Rights Law in Africa (2007) 350. 
123 Nigeria: Media Rights Agenda v Nigeria (2000) AHRLR 262 (ACHPR 2000). 
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"[t]he reasons for possible limitations must be founded in a legitimate state interest 

and the evils of limitations of rights must be strictly proportionate with and absolutely 

necessary for the advantages which are to be obtained."124 

The ACHPR agrees with the African Commission where it provides that the only limitations 

clause in the Charter is contained in article 27(2), which should take form of 'law of general 

application' and must be proportional to the legitimate aim pursued.125 This approach is 

similar to the approach used in the European Court which requires a balancing act between 

the general interests of society against the requirements of the safeguard of the individual's 

essential rights. 126 

(i) 'Law of general application' 

The limitation must not apply to an individual; it must apply to all persons within the state.127 

The limitations clause contained in article 27(2) of the Charter allows rights and freedoms of 

persons to be limited solely on the foundation of 'the rights of others, collective security, 

morality and common interest.128 This means that before a right/s can be restricted, 

considerations of 'security, morality common interest and solidarity' must be had.129 It must 

be shown that the restriction of a right falls within the permitted limitations provided for in 

article 27(2) of the Charter. 

In analysing what is meant by 'common interest' and 'morality' in article 27(2), 

consideration to the weight of public opinion must be had. I30 The African Commission 

provides that validation of the infringement of a right cannot be exclusively derived from 

popular will as it cannot be used to restrict the obligation of state parties to the Charter. I31 

124 Nigeria: Media Rights Agenda and Others v Nigeria, para69; South Afi·ica: Prince v South Africa, par 43. 
125 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 par 107.1. 
126 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011and11/2011, Judgment of 14 
June 2013 par 107.1. 
127 South Africa: Prince v South Africa (2004) AHRLR I 05 (ACHPR 2004) par 44; Viljoen F International 
Human Rights Lmv in Africa (2007) 350. 
128 Tanganyika Law Society v The United Republic ofTan::ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 par 107.2. 
129 Tanganyika Law Society v The United Republic of Tan::ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 par 107.2. 
130 Viljoen F International Human Rights Law in Afi·ica (2007) 351. 
131 Zambia: Legal Resources Foundation v. Zambia, Communication 211/98, African Commission on Human 
and Peoples' Rights (2001 ); Murray Rand Viljoen F 'Towards non-discrimination on the basis of sexual 

19 

https://etd.uwc.ac.za/



(ii) Proportionality 

The restriction employed by a state party must be proportionate to the benefits acquired from 

the limitation. The measures used should be unequivocally essential - the restriction of the 

right must be the last resort possible and must be absolutely necessary.132 Where a limitation 

of rights arises, there should not be less restrictive ways of achieving the objective. The 

nature, impact and extent of the limitation should be weighed against the legitimate state 

interest of the restriction of the right. 133 Where a state wants to use the limitations clause in 

the Charter, it requires the weighing up of competing rights and values, it is eventually an 

assessment founded on proportionality which calls for the balancing of different interests. 134 

3.1.4 Practical application of article 27(2) against Uganda's legislated homophobia 

For a matter to be taken to the African Commission or the ACHPR, the complainant has to 

establish that there is a prima facie violation of a right that is provided for in the Charter. 135 

The respondent state may then claim that the right has been restricted in terms of article 27(2) 

of the Charter, and the restriction serves one of the purposes mapped out in the limitations 

clause. 136 An investigation into whether the restriction of the right is effected through 'law of 

general application' and if it is 'proportionate to the aim pursued' shall arise. Based on the 

evidence provided above, there is a prima facie violation of various rights. The question at 

hand is whether homophobic legislation can be justified in terms of article 27(2) of the 

Charter. Therefore, Uganda must prove that the proscription of certain rights to homosexuals 

is necessary for the reasons provided in Article 27(2) if the Charter. 

orientation: the normative basis and procedural possibilities before the African Commission on Human and 
Peoples' Rights' (2007) 29 Human Rights Quarterly 95. 
132 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 parl06.1 
133 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 par106. I. 
134 S v Makwanyane and Another 1995 (3) SA 391 (CC) par I 04. 
135 Tanganyika Law Society v The United Republic of Tan=ania App. Nos 09/201 I and 11/2011, Judgment of 14 
June 2013 parl06.1. 
136 Tanganyika Law Society v The United Republic of Tan=ania App. Nos 09/2011and11/2011, Judgment of 14 
June 20 I 3 par 106.1. 
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One of the most challenging concerns on the universal human rights agenda is 

discrimination. 137 The importance of the right to non-discrimination is stressed by numerous 

international instruments, 138 and is an essential right as it directly links to the fulfilment and 

enjoyment of all other rights and responsibilities. 139 Homosexuality is said to clash with the 

values and customs of most Africans.140 There is a clear discrepancy in the way homosexuals 

and heterosexuals are treated in terms of the law, which does, in fact amount to 

discrimination. A substantive problem arises when right to equality and non-discrimination 

conflicts with the right to culture. Having due consideration to the importance of equality and 

culture, a balance should be struck between safeguarding cultural rights and preserving 

human rights of sexual minorities within that culture and community.141 

As stated previously, for a limitation of rights in terms of article 27(2) of the Charter, there 

needs to be a genuine state interest and the restriction of rights must be directly proportional 

with the benefits acquired, measures used should be unequivocally essential. The Ugandan 

state needs to prove that the restriction of the right to equality for sexual minorities is effected 

in terms of article 27(2) and that there are no less restrictive ways, other that implementing 

than criminalising homosexuality to enjoy the right to culture and morality for the population 

at large. 

With 'culture', 'morality' and 'common interest' in mind, David Bahati provides that the 

provisions of AHA reflect the norms of the culture and religious beliefs of the majority of 

Ugandans, 142 which means that the restriction could be claimed to be a 'common interest' and 

a reflection of the 'morality' of the country at large. There is much relevance in the view of 

the majority of a community, however the relevance of the majority's view cannot be used in 

isolation - regard must be had to the Charter's interpretation and mandate. 143 It is apparent 

that some cultural traditions fundamentally appear to conflict with domestic and universal 

137 Grant E 'Dignity and Equality' (2007) 7 Human Rights Law Review 299. 
138 Article 2 and 26 of the International Covenant on Civil and Political Rights; article 2 of the Charter 
139 Article 62 of the Charter; General Comment 18: Non-discrimination par 1. 
140 Ibhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 839. 
141 Ibhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 839. 
142 Olukya G 'It's Back: What Ugandans Are Saying About The Anti-Gay Bill' available at 
http:lla fk insider.com/68676/annulled-anti-gal'-law-re-introduced-parliament/ (accessed on I November 2014). 
143 Murray Rand Viljoen F 'Towards non-discrimination on the basis of sexual orientation: the normative basis 
and procedural possibilities before the African Commission on Human and Peoples' Rights' (2007) 29 Human 
Rights Quarterly 95. 
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human rights values and morals.144 It should also be accepted that culture and morality differs 

within different groups of society. 145 It is about the acceptance of diversity for minorities 

within a community.146 A balance must be struck - abiding by international human rights 

principles and while still respecting the cultural and traditional integrity while addressing the 

conflict between them. 147 

In the preamble of the Charter it is provided that the Charter supports the eradication of 

colonialism while still considering the values and culture of the African civilisation. Africa 

has been given the task of moving away from the laws of colonialism and is encouraged find 

an 'African cultural fingerprint' which incorporates communal cohesion.148 The right to 

culture is integral within Africa as it is a reflection of memorialising age old traditions and 

practices - a way of progression from an oppressive history of colonialism. Culture is a way 

in which Africa reclaims a vital part of its history - it is a way to forge new foundations of 

solidarity amongst persons in the community while preserving cultural values.149 

This is not to suggest that the right to culture or cultural expression can be used to 

encapsulate and justify legislated homophobia. It might even be argued that the 

discrimination and hatred towards LGTBI persons on the African continent have no 

conceptual "home" in the right to culture to begin with. 150 One must also be careful not to 

confuse the right to culture and the duty to protect moral values under the Charter. However, 

to problematize this appeal to culture in more detail would exceed the limited scope of this 

research paper. I therefore proceed by addressing the cultural argument as it has been raised 

by Mr Bahati and others. 

144 Ibhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 838. 
145 Ibhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 838. 
146 Murray Rand Viljoen F 'Towards non-discrimination on the basis of sexual orientation: the normative basis 
and procedural possibilities before the African Commission on Humand and Peoples' Rights' (2007) 29 Human 
Rights Quarterly 94. 
147 Ibhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 839. 
148 Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the African State 
843; Mutua,M 'The Banjul Charter and the African Cultural Fingerprint: An Evaluation of the Language of 
Duties' (1995) 35 Virginia Journal of International Law Association 339. 
149 Ibhawoh B 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the 
African State' (2000) 22 Human Rights Quarterly 842. 
150 Many thanks to one of the external examiners, Professor Rudman, for alerting me to this important point. 
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Traditional cultural beliefs are subject to change based on various circumstances and ideas. 

Due to the African colonisation, new ideas were formed and the way Africans practiced their 

cultural beliefs were altered. It is said that viewing homosexuality to be an unnatural act 

stems from colonialism and is part of a western influence. 151 Camara describes the effects of 

colonialism on Africa as the following: 

'In a brutal and barbarous colonial context, many African communities become 

harsher and increasingly insensitive to human rights; the rule of might replaces the 

rule of right in many kingdoms. 152 The ignorance of, or indifference to, African 

humanist traditions fuels the idea that the concept and practice of human rights are 

exclusively European.' 153 

It has been said that the claim that homosexuality is not an accepted part of the African 

culture is false in some ways as many cultures in Africa practise homosexuality.154 However, 

it is important to note that culture does not remain static - it is subject to change based on 

various influences. The claim that being homosexual is not part of some African cultures is 

not unfounded - this may very well be the case. Culture is deeply embedded in many 

traditional African communities and the practice of these customs and norms is tied to 

individualism and the right to dignity. Regardless of this fact, for a limitation of rights in 

terms of article 27(2) to prevail, the Ugandan government would need to prove that the 

criminalisation of homosexuality is the only way that the Ugandan society can practise their 

cultural traditions. 

In this assessment, it is important to emphasise that homosexual's form part of a sexual 

minority, which renders them a vulnerable group in society. Discrimination on the basis of 

sexual orientation has existed for a number of centuries. Vulnerable groups in society should 

be afforded special treatment to balance the scales - bring about equilibrium of equality_ in 

151 Cowell F 'Colonial Sodomy: Homophobic threat within common law' available at 
http://www.consultancvafrica.com/index.php?option=com content&view=article&id=472:colonial-sodomy
homophobic-threat-within-common-law&catid=91 :ri ghts-in-focus&Itemid=296 (accessed on 20 February 
2015). 
152 Camara FK 'Teaching, Promoting and Implementing Human Rights Instruments in Africa: The Need to 
Contextualize' (2014) Pacific McGeorge Global Business & Development Law Journal 55. 
153 Camara FK 'Teaching, Promoting and Implementing Human Rights Instruments in Africa: The Need to 
Contextualize' (2014) Pacific McGeorge Global Business & Development Law Journal 55. 
154 Murray Rand Viljoen F 'Towards non-discrimination on the basis of sexual orientation: the normative basis 
and procedural possibilities before the African Commission on Human and Peoples' Rights' (2007) 29 Human 
Rights Quarterly 93. 
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society. There are ostracised minorities whose basic human rights are violated as they have 

not yet been acknowledged by society. 155 The nature of discrimination against sexual 

minorities is severely invasive, on this basis; the motivation behind this type of 

discrimination must exist due to there being no other alternative to achieve a 'moral' 

environment. 

Since the apparent harm that homosexuality causes to societies at large cannot be proven, the 

criminalisation of private conduct between consenting adults cannot reasonably be said to be 

harmful to society. Practices that do not imitate the moral views of a division of the 

community should not be condemned.156 Homosexuality does not directly impact or infringe 

the right to culture, nor will the criminalisation of it enhance the right to culture and morality. 

The cultural and religious belief of a division of society does not afford them with the 

absolute authority to violate reforms and norms that reconciles the nation. 157 The majority 

cannot use the state to enforce its views on society as a whole - the obligation of the state is 

not to define its own moral agenda but to provide liberty for all citizens.158 Essentially, the 

main question would not be whether homosexuality is deemed to be immoral by a particular 

society, but rather if that criminalising homosexuality is the only method in which that 

particular society could practise their cultural traditions. 

ln the Charter, it is provided that everyone is regarded as equal and should legally be treated 

as such.159 This means that homosexuals and heterosexuals should be regarded as equal in the 

eyes of the law. It is vital to note that 'LGBT people do not demand any special or additional 

rights, but simply protection and recognition of the same rights as those of heterosexual 

persons.' 160 

155 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on Behalf of the 
Endorois Welfare Council v Kenya communication no 276/2003, African Commission on Human and Peoples' 
Rights (2010) par 100. 
156 National Coalition/or Gay and Lesbian Equality and Another v Minister of Justice and Others (CCTI 1/98) 
(1998) ZACC 15; 1999 (]) SA 6; 1998 (12) BCLR 1517 (9 October 1998) par 26. 
157 South African: Prince v South Africa (2004) AHRLR 105 (ACHPR 2004) par 48. 
158 Lawrence v Texas 539 US 558 (2003) 539; MmTay Rand Viljoen F 'Towards non-discrimination on the 
basis of sexual orientation: the normative basis and procedural possibilities before the African Commission on 
Human and Peoples' Rights' (2007) 29 Human Rights Quarterly 95. 
159 Section 21 of the Constitution of Uganda 2005; Article 3 and 18 of the Charter. 
16° Kuwali D 'Battle for Sex?: Protecting Sexual(ity) Rights in Africa' Human Rights Quarterly (2014) 36 
Human Rights Quarterly 30. 
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Uganda has ratified in the Convention to Eliminate all forms of Discrimination Against 

Women (CEDAW) in 1985,161 and has ratified the Charter. The Committee on the 

Elimination of Discrimination against Women's General Recommendation No. 21 on 

Equality in Marriage and Family Relations (article 16) provides that the freedom to choose 

one's spouse or partner is fundamental to her life and dignity and equality as a person. 162 

Subject to a limitation (a reasonable restriction), a woman's right to choose her partner is 

partner must be 'enforced protected and enforced by law' .163 The General Recommendation is 

an authoritative statement of interpretation of article 16 ( I )(b) of CEDA W which reflects the 

spirit of the Charter - article 60 of the Charter provides that CEDA W is an instrument that 

the ACHPR can draw inspiration from in its interpretation of the Charter.164 Uganda has also 

ratified the Protocol to the African Charter on Human and Peoples' Rights on the Rights of 

Women in Africa (The Women's Protocol) in 2010165 which explicitly provides for the 

elimination of harmful practices against women.166 

Article 27 of the Vienna Convention provides that a state party cannot invoke provisions of 

its domestic law as a defence for the failure to comply with international standards. 

Due to the mistaken guise that an 'African conception' of human rights leads to the abuse 

thereof, various African human rights instruments specifically provide that states have an 

obligation to eliminate harmful practices whether it is religious or cultural.167 Considering the 

comments made by the African Commission, as well as having due regard to the spirit of the 

Charter, the discrimination of sexual minorities in Uganda established AHA cannot be 

justified in terms of article 27(2) of the Charter. In the National Coalition case, the court held 

that 'in terms of the values of the Constitution, those members of society who disagree with 

homosexual conduct are also "tolerated" in their freedom to condemn and criticize.' 168 In this 

regard, it is essential to note that diversity will always remain constant within society. 

Therefore, culture cannot be used to under the Charter and the Protocol to justify the violation 

161 http://www.claiminghumanrights.org/uganda.html 
162 CEDA W General Recommendation No 21 par 16. 
163 CEDAW General Recommendation No 21 par 16. 
164 Tanganyika Law Society v The United Republic of Tan=ania App. No 09/2011 and 11/2011, Judgment of 14 
June 2013 par 107.4. 
165 http://wwwl.unm.edu/humanrts/research/ratification-uganda.html 
166 In this context, harmful practices are all practices that negatively affect the human rights of women and 
which are contrary to international standards (as provided for in article 5 in the Women's Protocol). 
167 Camara FK 'Teaching, Promoting and Implementing Human Rights Instruments in Africa: The Need to 
Contextualize' (2014) Pacific McGeorge Global Business & Development Law Journal 57. 
168 National Coalition/or Gay and Lesbian Equality and Another v Minister of Justice and Others (CCTl 1/98) 
[1998] ZACC 15; 1999 (I) SA 6; 1998 (12) BCLR 1517 (9 October 1998) par 137. 
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of fundamental rights. 169 In the spirit of the Charter, it is of utmost importance that the 

diversity of Africans should be celebrated and encouraged. 170 

3.2 Procedural challenges of the African Court: A procedural nightmare? 

The African Commission is a quasi-judicial body that was established to safeguard human 

rights contained in the Charter and hears grievances of non-compliance to the Charter from 

contracting states. 171 The powers of the African Commission is limited as it cannot make 

binding orders, it merely makes recommendations to the AU. 172 The AU adopted the Protocol 

which led to the creation of a tribunal in the form of the ACHPR, which was established to be 

complementary to the African Commission.173 

In terms of the Protocol, decisions made by the ACHPR are final and is not subject to 

appeal, 174 however the ACHPR may review a decision that has already been made if novel 

evidence has been received and if it complies with requirements established in the Rules of 

Procedure.175 A state party to the Protocol undertakes to conform to the judgement issued by 

the ACHPR and it guarantees execution of such judgment.176 This means that once the 

ACHPR has issued a judgement, the state party in question is obliged to abide by the ruling 

and comply with whichever standards or norms have been issued. The jurisdiction of the 

ACHPR is limited to AU member states - this means that the ACHPR does not have the 

jurisdiction to hear matters where the state party the matter is instituted against is not an AU 

member. 177 

169 Camara FK 'Teaching, Promoting and Implementing Human Rights Instruments in Africa: The Need to 
Contextualize' (2014) Paci.fie McGeorge Global Business & Development Law Journal 57. 
170 Murray Rand Viljoen F 'Towards non-discrimination on the basis of sexual orientation: the normative basis 
and procedural possibilities before the African Commission on Human and Peoples' Rights' (2007) 29 Human 
Rights Quarterly 94. 
171 Martorana C 'The New African Union: Will it promote enforcement of the African Court of human and 
feople's rights?" (2008) 40 The George Washington International Law Review 584. 

72 Viljoen F and Baimu E 'Courts for Africa: Considering the co-existence of the African Court on Human and 
Peoples' Rights and the African Court of Justice' (2004) 22 Netherlands Quarterly of Human Rights 243. 
173 Viljoen F and Baimu E 'Courts for Africa: Considering the co-existence of the African Court on Human and 
Peoples' Rights and the African Court of Justice' (2004) 22 Netherlands Quarterly of Human Rights 243. 
174 Article 28 (2) of the Protocol. 
175 Article 28(3) of the Protocol. 
176 Article 30 of the Protocol. 
177 Ssenyyonjo M 'Directi Access to the African Court on Human and Peoples' Rights by Individuals and Non
Governmental Organisations: An Overview of the Emerging Jurisprudence of the African Court 2008-2012' 
(2013) 2 International Human Rights Law Review 27. 
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3.2.1 State Reports 

The Charter originally envisioned a system of self-review through periodic compliance State 

Reports by each State party. The Charter thus formalised a philosophy of self-monitoring 

which later developed into the peer review mechanism under the New Economic Partnership 

for Africa's Development (NEPAD). 178 The Charter also established new diplomatic 

channels between State parties by allowing a State party to bring the alleged violation of the 

Charter to the attention of another State party by means of a written communication.179 The 

Charter anticipated that written communications would, within three months, be "settled to 

the satisfaction of the two states involved through bilateral negotiations".180 The Charter thus 

also formalised the philosophy of diplomatic engagement which South Africa continues to 

follow in response to human rights violations by other State parties, such as Uganda in the 

case of homophobic discrimination.181 

State Reports and inter-State communications (or complaints) must be lodged with the 

Commission. When a dispute between states arise, the African Commission can investigate a 

human rights violation, provided one of the two State parties involved formally refers the 

matter to the Commission.182 In addition to its role in facilitating quiet diplomacy between 

State parties, the Charter authorised State parties to directly refer a violation of the Charter to 

the Commission.183 The African Commission may investigate and hold a hearing into the 

matter and must explore "all appropriate means to reach an amicable solution" between the 

State parties. Where these attempts fail, the Commission must compile a State Report and 

may make "such recommendations as it deems useful". 184 During the first 25 years of the 

African Commission's existence, this inter-state complaint procedure was used only once, on 

8 March 1999, when the Democratic Republic of Congo (DRC) successfully complained 

178 Article 62 of the Charter. 
179 Article 47 read with article 48 of the Charter. 
180 Article 48 of the Charter. 
181 See http://www.times]ive.co.za/pol itics/2014/04/08/south-africa-respects-uganda-anti -gav-laws-zuma 
(accessed IO April 2014). President Zuma answered as follows to a written question in Parliament regarding 
Uganda's recent discriminatory anti-gay laws: "South Africa respects the sovereign rights of other countries to 
adopt their own legislation. In this regard, through diplomatic channels South Africa engages with Uganda on 
areas of mutual concern bearing in mind Uganda's sovereignty". 
182 Article 48 of the Charter. 
183 Article 49 of the Charter. 
184 Article 53 read with articles 50 to 52 of the Charter. 
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against Rwanda, Burundi and Uganda about human rights violations committed by their 

armed forces against DRC civilians.185 

Due to the backlog of State Reports (including three from South Africa), the attempts to leave 

compliance with the Charter primarily to the initiatives of State parties must be regarded as a 

failure. It is ironic that Uganda is one of the few states which has complied with the reporting 

mechanism and submitted all its periodic reports to the African Commission.186 The most 

recent Report was submitted for the period 2010 to 2012, the period during which the anti

homosexuality legislation was debated and drafted. In the 34 page, the State Report fails to 

mention its discrimination on the basis of sexual orientation. The Report lists legislative and 

policy measures adopted to protect the family and to counter discrimination. These measures 

include recent legislation banning or reforming traditional cultural practices and customs in 

the field of family law, such as female genital mutilation and property ownership. The Report 

is clear that the right to gender equality trumps the right to culture and traditional or 

customary (patriarchal) conceptions of family life.187 The question surrounding why the same 

should not apply in the case of sexual orientation is avoided in the Report. The failure to 

address the position of the LGBTI community in Uganda raises serious doubts about the 

effectiveness of the Reporting mechanism to timeously identify and address human rights 

violations in Uganda. 

3.2.2 Access to the African Commission 

Article 50 of the Charter allowed the Commission to receive communications from non-state 

parties (NGOs) and to decide, by simple majority, which of these communications to 

consider. In this manner the Charter granted direct access before the African Commission to 

individual victims of human rights violations and the NGOs representing them. This 

provision proved to be the life-line of the Charter and human rights protection. During the 

first 25 years of the African Commission's existence, more than 460 human rights violations 

185 The Democratic Republic of the Congo v Burundi, Rwanda and Uganda (Communication 227/1999). 
186 The most recent report was submitted for the period 2010 to 2012. See 
http://www. achpr. orgljiles/sessions/54th/state-reports/5-2010-2012/periodic _report j0J0 j012 _eng.pdf 
(accessed 22 November 2014). 
187 The Republic of Uganda 'The 5th Periodic Report by the Government of the Republic of Uganda to the 
African Commission on Human and Peoples' Rights ' available at 
http://www.achpr.org/jiles/sessions/54thlstate-reports/5-2010-2012/periodic_report_2010_2012_eng.p<!f 
(accessed on 20 July 2014) 34. 
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were communicated directly to the African Commission by individual victims or NGOs 

representing the victims. 188 

The findings and recommendations made by the African Commission in response to these 

communications have gradually grown to impressive human rights jurisprudence. The 

Commission has yet to express its finding about the status of legislative homophobia under 

the Charter. All indications are that the Commission would declare legislative homophobia a 

violation of the Charter. This conclusion is based on the recent adoption of Resolution 275 or 

"Resolution on Protection against Violence and other Human Rights Violations against 

Persons on the basis of their real or imputed Sexual Orientation or Gender Identity" by the 

Commission. In the resolution the Commission stressed that sexual minorities must be 

protected by the State. 189 It called on States 

'to end all acts of violence and abuse, whether committed by State or non-state 

actors, including by enacting and effectively applying appropriate laws prohibiting 

and punishing all forms of violence including those targeting persons on the basis of 

their imputed or real sexual orientation or gender identities, ensuring proper 

investigation and diligent prosecution of perpetrators, and establishing judicial 

procedures responsive to the needs of victims.' 190 

In spite of the fact that the individual complaints mechanism under the Charter placed the 

citizens of Africa, as opposed to African states and their leaders, at the centre of the Charter, 

the big weakness of the African Commission was and remains the lack of any effective 

enforcement mechanism to supplement its findings. Even if the Commission were to find 

against Uganda, it is unlikely that the finding would be complied with by the offending state. 

For this reason a determination of the issue by the Court is crucial. 

3.2.3 Access to the African Court on Human and Peoples' Rights 

The focal point of the discussion in this chapter is the procedural challenges that arise for 

NGO's and individuals when bringing disputes to the African Commission as well as the 

188 The "case law" of the Commission is available at http://www.ach pr.org/communications/ (accessed 28 
February 2015). 
189 http://www.achpr.org/sessions/55th/resolutions/275/ (accessed 28 February 2015). 
190 http://www.achpr.org/sessions/55th/resolutions/275/ (accessed 28 February 2015). 
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ACHPR. In making this assessment, two procedural challenges arise when contesting 

Uganda's potentially homophobic legislation - namely, (i) jurisdiction and (ii) admissibility. 

For purposes of this discussion, due to the limited scope of this research paper, 'admissibility' 

will not be discussed as this is a fairly straight forward process. It simply requires the 

following of the procedure stipulated in the relevant international instruments. 

3.2.3.1 Jurisdiction personae 

Before a dispute can be brought to the ACHPR, the entity in question must have the required 

locus standi. The jurisdiction of the ACHPR extends to all disputes submitted to it regarding 

the interpretation and application of the Charter and includes any other pertinent human 

rights instrument that has been ratified by the States concerned. 191 Consequently, where 

issues concerning the interpretation and application of the Charter and any other international 

instrument that the contracting states have ratified arise, such a matter may be brought to the 

ACHPR for further analysis and clarity. The ACHPR may apply the provisions from any 

international instrument the state party (who is part of the AU and has ratified the Protocol) in 

question has ratified. 192 

When approaching the ACHPR, the Protocol only allows certain persons or entities to have 

access to bring a dispute to it. The following entities have access to the ACHPR: (1) the 

African Commission may submit disputes to the ACHPR, 193 (2) a state party who has lodged 

a complaint to the African Commission; 194 (3) a state party against which the complaint has 

been lodged;195 (4) a state party whose citizen is a victim of a human rights violation;196 

(5) as well as African Intergovernmental Organisations;197 and (6) direct access of NGO's 

and individuals (personal jurisdiction). 198 

191 Article 3 (I) of the Protocol. 
192 Ssenyyonjo M 'Directi Access to the African Court on Human and Peoples' Rights by Individuals and Non
Governmental Organisations: An Overview of the Emerging Jurisprudence of the African Court 2008-2012' 
(2013) 2 International Human Rights Law Review 27. 
193 Article 5(l)(a) of the Protocol. 
194 Article 5(l)(b) of the Protocol. 
195 Article 5(l)(c) of the Protocol. 
196 Article 5(l)(d) of the Protocol. 
197 Article 5(1)(e) of the Protocol. 
198 Article 5(3) of the Protocol. 
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(1) 'the African Commission may submit disputes to the ACHPR'199 

Under this provision, the African Commission is allowed to submit any case to the ACHPR. 

This provision gives the African Commission power to decide which cases it should submit 

to the ACHPR. An interpretation of the provision means that the African Commission may 

submit a dispute that it has already dealt with (by finding on the merits or having reached a 

consensus); submit a dispute that has partially been dealt with; or submit a dispute that has 

not been dealt with at all by the African Commission to the ACHPR.200 

(2) 'a state party who has lodged a complaint to the African Commission'201 

This provision is relatively straight forward. It reads that in order for a state party to have 

access to the ACHPR, the party must have lodged a complaint regarding the dispute with the 

African Commission. Where a state party lodged a complaint against another state party, that 

complainant state has jurisdiction to bring the matter to the ACHPR. In practice, it is 

recognized that this step is not one that is taken lightly - state parties have refrained from 

filling complaints against other state parties.202 

(3) 'a state party against which the complaint has been lodged' 203 

The state party against which a complaint has been lodge has access to the ACHPR. The 

reasoning behind this provision is so that the state party in question has an opportunity to 

defend itself against allegations. 

(4) 'a state party whose citizen is a victim of a human rights violation'204 

A state may submit its dispute to the ACHPR where one of its citizens has been victimised by 

another state. The 'victim' does not have to lodge a complaint with the African Commission; 

199 Article 5(l)(a) of the Protocol. 
200 Viljoen F International Human Rights Law in Africa (2007) 440. 
201 Article 5(l)(b) of the Protocol. 
202 Ssenyyonjo M ' Directi Access to the African Court on Human and Peoples' Rights by Individuals and Non
Governmental Organisations: An Overview of the Emerging Jurisprudence of the African Court 2008-2012' 
(2013) 2 International Human Rights Law Review 28. 
203 Article 5( 1 )( c) of the Protocol. 
204 Article 5(l)(d) of the Protocol. 
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it may approach the ACHPR directly. The term 'victim' used in this provision requires some 

interpretation as it may be viewed in a subjective manner. An extensive interpretation of this 

term is not provided, but having regard to the overall vision of the Protocol and some 

academic text, there are two possible interpretations of the term 'victim.' One interpretation 

is that the citizen of the state assumes that such a citizen of another state is a victim, then such 

a citizen will be regarded as such.205 This interpretation favours some nationals over others, 

as the classification of 'victim' differs from state to state.2°6 Another interpretation of this 

provision is that the African Commission must have found that citizen to be a victim.207 In 

my opinion, such an interpretation represents a more sensible and practical application of this 

provision as it creates a uniform standard. 

(5) 'African Intergovernmental Organisations208
'
209 

African Intergovenmental Organisations, in this regard, has similar powers to that of the 

African Commission in the sense that it may refer disputes directly to the ACHPR for 

settlement.210 

(6) Direct access of NGO's and individuals (personal jurisdiction) 211 

Access to the Court is regulated by article 5 of the Protocol. The article allows a state which 

has lodged a complaint to the Commission, or against which a complaint has been lodged at 

the Commission, to submit the case to the ACHPR. A state whose citizen is a victim of a 

human rights violation can directly submit a case to the Court, and a state with an interest in a 

case may apply to be joined as a party to the litigation. Article 5(3) of the Protocol provides: 

'The Court may entitle relevant NGOs with observer status before the Commission, 

and individuals to institute cases directly before it, in accordance with article 34(6) of 

this Protocol.' 

205 Viljoen F International Human Rights Law in Africa (2007) 44 I. 
206 Viljoen F International Human Rights Law in Africa (2007) 441. 
207 Viljoen F International Human Rights Law in Africa (2007) 441. 
208 The AU is an African Intergovernmental Organisation with similar powers to the African Commission. 
209 Article 5(l)(e) of the Protocol. 
210 Viljoen F International Human Rights Law in Africa (2007) 442. 
211 Article 5(3) of the Protocol. 
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Article 34(6) of the Protocol provides: 

'At the time of the ratification of this Protocol or any time thereafter, the State shall 

make a declaration accepting the competence of the Court to receive cases under 

article 5(3) of this Protocol. The Court shall not receive any petition under article 5(3) 

involving a State Party which has not made such a declaration.' 

These provisions maintain that an NGO or an individual does not have direct access to the 

ACHPR unless the requirements of the article 34(6) have been met. This means that the state 

party has to make a declaration that is in addition to the ratification of the Protocol. At 

present only 26 states have ratified the Protocol and of these only seven have made a 

declaration granting access to non-state parties.212 Uganda is not one of those states. The 

effect of article 34( 6) has been the central focus of the case law of the African Court to date. 

The large majority of judgments delivered by the ACHPR involved the dismissal of 

applications because the respondent State had not made the required article 34(6) declaration. 

Until such time as Uganda issues the necessary declaration, it would seem as if the doors of 

the ACHPR will remain closed to the LGBTI community. 

When the Protocol was enacted, there was much deliberation about the declaration in article 

34(6) - it was considered to be 'one of the most complicated issues' as it would potentially 

subject state parties to judicial accountability.213 This speaks volumes of the serious nature of 

this matter of personal jurisdiction. States who have ratified the Protocol ought to accept the 

competence of the court in terms of article 34(6) of the Protocol. In the first sentence of 

article 34(6) of the Protocol, the provision provides that '[a]t the time of the ratification of 

this Protocol or any time thereafter, the State shall make a declaration accepting the 

competence of the Court .. .' The word 'shall' proposes that it is obligatory to make the 

declaration for all state parties to the Protocol.214 However, due to the lack of a time 

limitation, this provision renders the obligatory nature superfluous, as states can make the 

declaration at any time.215 

212 http://www.achpr.org:~sions/52nd/resolutions/226/ (accessed 28 February 2015). 
213 Ssenyyonjo M 'Direct Access to the African Court on Human and Peoples' Rights by Individuals and Non
Governmental Organisations: An Overview of the Emerging Jurisprudence of the African Court 2008-2012' 
(2013) 2 International Human Rights Law Review 23. 
214 Ssenyyonjo M 'Direct Access to the African Court on Human and Peoples' Rights by Individuals and Non
Governmental Organisations: An Overview of the Emerging Jurisprudence of the African Court 2008-2012' 
(2013) 2 International Human Rights Law Review 29. 
215 Michael Yogogombaye v the Republic of Senegal, 001/2008 (decided 15 December 2008) Separate opinion of 
Judge Fatsah Ouguergouz para 26. 
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A recent development has opened the door for continued litigation. Given that the ACHPR 

does not dismiss cases based on a lack of personal jurisdiction de piano, but continues to sit 

in judgment on the issue of jurisdiction (a position heavily opposed by some justices), the 

opportunity remains for the LGBTI community to challenge and draw attention to Uganda's 

legislative homophobia in the ACHPR. In fact, two recent minority judgments of the ACHPR 

suggests that on-going litigation might even be more successful than mere consciousness 

raising of this sort. 

(a) Femi Falana v The African Union (26 June 2012)216 

Nigeria, like Uganda, has not made a declaration under article 34(6) of the Protocol. Having 

failed to persuade the Nigerian government to make an article 34(6) declaration, one of the 

leading human rights lawyers in Nigeria, Mr Femi Falana, decided to change tact and to shift 

the focus from Nigeria as a member state of the AU, to the AU as an international legal 

person. The goal of this application was to attack the failure of the African Union to ensure 

direct access to the citizens of Africa to the African Court. 

Mr Falana filed an application for an order declaring article 34(6) of the Protocol invalid. 

Since he filed the application in his individual capacity as a human rights activist, he had to 

overcome a number of difficulties relating to the jurisdiction of the ACHPR, the admissibility 

of the application, and the standing of the applicant. Mr Falana sought to overcome the 

standard difficulties facing an individual (or NGO) in the ACHPR, by citing the AU as the 

respondent (and not the member state in question, Nigeria). This allowed Mr Falana to argue 

that the ACHPR has jurisdiction over the dispute because a member state was not involved 

and no article 34(6) declaration was thus required, that the application was admissible 

because there were no domestic remedies to exhaust, and that he had standing in the matter 

because article 34( 6) impacted directly on his ability to personally run an effective human 

rights practice in Nigeria. 

Mr Falana argued that article 34(6) was incompatible with a number of provisions in the 

Charter. The core of his case was that the power to adopt the Protocol (including article 

216 (2014) l AHRLJ275. 

34 

https://etd.uwc.ac.za/



34(6)) derived from article 66 of the Charter. As such, no provision of the Protocol may 

derogate from the human rights protection already contained in the Charter. Under the 

Charter, individuals and NGOs with observer status have direct access to the African 

Commission. The principle of direct access was the core of the African human rights system 

under the Charter. In as far as article 34(6) abolishes that principle, it abrogated from the 

Charter. As a result, article 34(6) of the Protocol is ultra vires of article 66 of the Charter. 

The ACHPR unanimously (ten members heard the case) dismissed the application to declare 

article 34(6) invalid. However, the ACHPR was deeply divided about the reasons for doing 

so. The majority of the ACHPR (seven members) ruled that the ACHPR lacked jurisdiction 

to decide the validity of article 34(6). Three different judgments were delivered about the 

reason for the lack of jurisdiction. The main judgment (five members) ruled that the applicant 

could not bring the case because no declaration was made under the Protocol (that the Union 

was not a party to the Charter or Protocol and could thus not be sued under either instrument). 

Two minority judgments concurring with the dismissal of the application due to a lack of 

jurisdiction were delivered. The first ruled that the matter should have been disposed of by 

means of a letter from the Registrar, without the ACHPR's intervention. The second held that 

the application should have been dismissed on the basis that non-state parties may not be 

brought before the ACHPR as respondents (and not that no declaration was made under 

article 34(6) by the respondent). 

The real significance of the judgment is found in a joint dissenting judgment delivered by a 

minority of three justices. The dissenting minority also refused to declare article 34(6) 

invalid, but did so after first finding that the ACHPR had the jurisdiction to hear the case and 

that the case was admissible, and secondly, that article 34(6) was incompatible with the 

Charter. 

As far as the validity of article 34(6) is concerned, the minority reasoned as follows: 

(i) The objective of the AU and Charter is to promote and protect human rights; 

(ii) A proper understanding of the relationship between the Charter and Protocol is crucial 

to resolve possible inconsistencies between them. In this regard the Protocol was 

made in order to supplement the Charter and as such is subservient to the Charter (the 

Charter ranks higher than the Protocol); 
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(iii) Article 34(6) does not enhance the protection of human rights beyond the level 

initially established by the Charter, but does the opposite. Where the Charter allows 

individuals and NGOs with observer status to raise issues before the Commission, the 

Protocol takes a step backwards and denies individuals and NGOs the same rights, 

unless accepted by the respondent State (the alleged perpetrator of the human rights 

violation). The provision is at odds with the objectives, language, and spirit of the 

Charter, as it prevents the ACHPR from effectively responding to most human rights 

violations. 

(iv) As a result, the declaration requirement in the Protocol is inconsistent with the Charter 

(in letter and spirit). 

Having found that article 34(6) is inconsistent with the letter and spirit of the Charter, the 

next question was whether article 34(6) could be declared invalid. The minority ruled that the 

Court was a creature of the Protocol and could thus not declare provisions of the Protocol 

invalid. The power to interpret the Protocol (the finding that it is incompatible with the 

Charter) is derived from article 3(1) of the Protocol. There is no equivalent power in the 

Protocol to declare provisions of the Protocol invalid. Having joint the majority by dismissing 

the application, the minority nevertheless issued a direct call to the African Union to 

undertake the legal reforms needed to ensure direct access of individuals and NGOs to the 

Court. 

While waiting for a positive response from the African Union, a second case challenging the 

validity of article 34(6) was filed on 18 October 2011, and finally decided by the ACHPR on 

15 March 2013. 

(b) Atabong Denis Atemnkeng v The African Union217 (15 March 2013) 

Mr Atemnkeng, a Cameroonian national, applied to the ACHPR to have article 34(6) 

declared invalid as incompatible, not only with the Charter but also with the Constitutive Act 

of the African Union. In a judgment that closely mirrors that of the Falana case, the ACHPR 

once more ruled against the applicant. Akuffo, Ngoepe and Thompson JJ again delivered a 

dissenting minority opinion. While restating the reasoning of their minority judgment in 

217 Application No 014/2011. 
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Falana, on this occasion the minority granted the application, and declared article 34(6) null 

and void. The minority reasoned as follows: 

(i) The wording of the Charter grants the rights in question to "every individual". Charter 

rights are granted to all individuals under the jurisdiction of the AU because they are 

human beings. States do not have the capacity to grant or withhold human rights. 

However, article 34(6) leaves all victims of human rights violations without access to 

justice, unless the very perpetrator of that injustice agrees to allow them access. 

Because human rights do not derive from states, but from our status as human beings, 

article 34(6) is incompatible with the very idea of human rights. 

(ii) The Protocol creates a disjunction between the subjects of human rights (individuals) 

and the subjects of human rights litigation (AU member states and AU institutions). It 

gives the perpetrators of human rights violations the right to decide whether their 

victims shall have access to justice and in the process systematically excluded from 

access to justice. Article 34(6) is thus incompatible with the very purpose of the 

Protocol and the Charter (to ensure access to justice for the victims of human rights 

violations on the African continent in cases where justice cannot be secured in 

domestic courts). 

(iii) The right of access to justice is a peremptory norm of international law (ius cogens) 

and it is the duty of the AU to see that this norm is respected by its member states, 

whether acting individually or collectively. The Court has the power and duty to 

enforce the peremptory international law right of access to justice and must thus 

declare article 34(6) invalid as a violation, not of the Charter, but ius cogens. 

(c) Evaluation of Falana and Atemnkeng 

The minority judgment in Atemnkeng differs from the minority judgment in Falana with 

regard to the validity of article 34(6) of the Protocol. In Falana the minority ruled that the 

basis of its authority is treaty based, and that it cannot rely on one provision of the treaty to 

invalidate another without express authority in the treaty to do so. In Atemnkeng the minority 

ruled that the treaty in question (the Protocol) indeed authorised the Court by implication to 

invalidate norms of the treaty itself. The key to the solution is the finding that the Court is a 

creature of treaties, but that it is authorised to apply non-treaty law as well. 
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In spite of the recent minority judgment in Atemnkeng, article 34(6) remains a core element 

of the Protocol. As long as the declaration requirement continues to exist and Uganda refuses 

to make the required declaration, the LGBTI community in Uganda will find it hard, if not 

impossible, to directly challenge Uganda's legislative homophobia in the ACHPR. More 

creative and indirect litigation strategies will have to be explored. The next section briefly 

considers which other avenues of indirect access to the ACHPR remains open. 

3.2.4 Indirect access to the ACHPR: Possible solutions to legislated homophobia? 

The issue in question is the accessibility of the ACHPR, or the ability of non-state parties to 

submit cases for decision to the ACHPR. The Protocol retains the supremacy given by the 

Charter to State initiatives, by granting direct access to the ACHPR to State parties only. 

Individuals and NGOs do not have direct access to the Court, except in exceptional 

circumstances. As a result, the ACHPR had only one case to deal with during its first 5 years 

(2006-2010). The heavy reliance placed by the Protocol on State initiatives has seemingly 

doomed the Court from the start to the same fate suffered by the State centred enforcement 

mechanisms under the Charter. 

A number of recent developments during the second 5 years of the Court's existence 

(between 2011 and 2014) has rekindled hope that the Court, much like the African 

Commission, might yet play a crucial role in the development agenda of the Charter. The 

developments are all aimed at ensuring greater access for individual victims of human rights 

violations and NGOs, such as the LGBTJ community in Uganda. Due to the restrictive nature 

of the article 34(6) of the Protocol, few avenues exist for Ugandans seeking access to the 

ACHPR. 

(a) a state party who has lodged a complaint to the African Commission' 

The first avenue that Ugandans could follow is to appeal to South African officials to take the 

matter to the ACHPR in terms of article 5(1 )(b) of the Protocol. This is a highy speculative 

possibility. In South Africa, homosexual men are not regarded as 'real men' by many that 

belong to African culture. South African president, Jacob Zuma said 'when I was growing up, 
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an ungqingili (gay man) would not have stood in front of me. I would knock him out.'218 

Despite the views of many South African citizens, including its' president, South Africa is 

seen as the leading country in human rights protection of Africa and has taken the initiative 

by allowing homosexual persons to be joined in a legal union. 

In Minister of Home Affairs v Fourie219 the court provided that members of sexual minorities 

are solely dependent on the Bill of Rights to protect their rights - they are unable to use 

political power to secure legislative advantages because they are the minority.220 Equal 

protection should be afforded to all, regardless of their differences.221 In conjunction to this, 

since South Africa allows for the legal union of homosexuals, many Ugandan's are fleeing to 

South Africa seeking asylum.222 Homophobia is widespread in Uganda; therefore it is 

unlikely that relocating to a different place within Uganda will allow an LGBTI person to 

escape persecution.223 This means that there will be, and are, Ugandan refugees within South 

Africa, which provides South Africa with a vested interest in the matter. Therefore, South 

Africa should take the initiative and lodge a complaint against Uganda, and subsequently 

submit the matter to the ACHPR. Having regard to the requirement provided for by article 5 

of the Protocol which provides who may have access to the ACHPR, South Africa, who has 

ratified the Charter and is a state party, may lodge a complaint to the African Commission in 

terms of article 5( l )(b) of the Protocol. 

(b) Direct application to the African Commission 

The second avenue that could be pursued is if NGO's apply directly to the African 

Commission (not the ACHPR as the declaration has not been made by Uganda) who may 

then refer the matter directly to the ACHPR. Article 5(l)(a) of the Protocol authorises the 

African Commission to submit cases to the Court. After a deliberate attempt to harmonise the 

218 Ndlangisa S 'Is Jacob Zuma misunderstood?' City P.ress available at 
htt :/lwww. cil I wess. co.=al oliticsl:acob-=uma-misunderstoodl ( accessed on 28 April 2014 ). 
21 9 2005 (3) SA 429 (SCA). 
220 Minister of Home Affairs v Fourie 2005 (3) SA 429 (SCA) par 13. 
221 National Coalition/or Gay and Lesbian Equality and Others v Minister of Home Affairs and Others Affairs 
2000 (2) SA I (CC) par 42; Minister of Home Affairs v Fourie 2005 (3) SA 429 (SCA) par 13. 
222 David Smith 'South Africa drops deportation case against Ugandan gay rights campaigner' available at 
http:llwww.theg11ardian.comlworld/2014/febl20/south-africa-drops-deportation-case-ugandan-ga11-rights
campaigner-paul-semugoma ( accessed on I November 2014 ). 
223 United Kingdom: Home Office 'Country information and guidance - Uganda: claims based in sexual 
orientation' available at http:llwww.refwor/dorgldocid/5367572d4.html (accessed on I November 2014) 8. 
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operations of the African Commission and the ACHPR, both the Rules of the Court,224 and 

the Rules of Procedure of the African Commission, now regulate the submission of cases to 

the ACHPR under article 5{l)(a). Article 55 of the Charter allows the African Commission to 

receive communications from non-state parties where members of the African Commission 

may decide by a majority vote, which communications to refer to the ACHPR. This means 

that NGO's (who normally bring communications on behalf of natural persons) and 

individuals who have been victimised by human rights violations may be granted direct 

access to the African Commission. The word 'individuals' refers to any African or NGO; any 

person who considers himself/herself to be a victim of a human right violations and who lives 

in a country that has ratified the Charter; and any other organisation or person who acts on 

behalf of the alleged victim who is not able to submit the communication by 

himself/herself.225 Therefore, natural persons in Uganda who considers themselves to be 

victims of human rights violations, as well as any NGO may approach the African 

Commission and submit a communication to it. 

From the side of the ACHPR, Court Rule 29(3) provides that in a case brought before the 

Court by the African Commission, the application by the African Commission shall be 

accompanied by its Report as well as all documents pertaining to the proceedings. The 

ACHPR may, if necessary, hear one or more African Commissioners on the issue. The 

ACHPR may also, if it deems it necessary, "hear the individual or NGO that initiated a 

communication to the African Commission pursuant to Article 55 of the Charter". 

From the side of the African Commission, Procedural Rule I 18 regulates the submission of 

cases to the Court. Sub-rules I 18( 1) and (2) allow the Commission to refer a case to the 

ACHPR when a State party does not comply with the African Commission's final 

recommendation or with an interim measure requested by the African Commission. The aim 

is to ensure compliance with the directives issued by the African Commission. Sub-rules 

118(3) and (4) regulate the submission of communications to the Court about human rights 

violations which have not yet been concluded by the African Commission. Sub-rule 118(3) 

limits the circumstances of submission to "a situation that, in its view, constitutes one of 

serious or massive violations of human rights as provided for under Article 58 of the African 

Charter". Article 58 speaks about a communication which reveals a "series of serious or 

224 2 June 2010. 
225 Umozurike UO The African Charter on Human and Peoples' Rights ( 1997) 231. 
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massive violations of human rights" and which thus transcends the scope of a single case. 

Such situations have to be brought to the attention of the Assembly of Heads of State. These 

situations may now also be brought to the attention of the Court. However, the Commission's 

ability to submit cases to the ACHPR is not limited to emergency situations. Sub-rule 118(4) 

provides broadly that the African Commission "may seize the ACHPR at any stage of the 

examination of a communication ifit deems necessary". 

Where the African Commission refers a case to the ACHPR, the ACHPR has the discretion to 

hear the individual or NGO in the matter. It must further be noted that individuals and NGOs 

may also gain access to the ACHPR indirectly as friends of the ACHPR in disputes between 

States (whether referred to the ACHPR by the African Commission or not). The Practice 

Directions of the Court explicitly regulate this possibility in directives 42 to 47. An individual 

or organization that wishes to act as amicus curiae must submit a request to the ACHPR, 

specifying the contribution they would like to make with regard to the matter. The ACHPR 

will examine the request and determine whether or not to accept the request to act as amicus 

curiae. If the ACHPR grants the request, the person or organization making the request must 

be notified by the Registrar and invited to make submissions at any point during the 

proceedings. The Application, together with any subsequent pleadings relating to the matter 

for which the request for amicus curiae has been made, shall be put at the disposal of the 

person or organization. Finally, the ACHPR on its own motion may invite an individual or 

organization to act as amicus curiae in a particular matter pending before it. 

On 15 March 2013 the Court dealt with three cases submitted to it by the African 

Commission. In the case of The African Commission v Libycl26 the Commission submitted a 

series of complaints by individuals against Libya relating to the killing of peaceful protestors 

and other civilians during the Arab Spring to the Court on 3 March 2011. On 25 March 2011 

the Court ordered that Libya must take provisional measures to prevent any human rights 

violations while the case is being decided. On 13 March 2012 the Court admitted the Pan 

African Lawyers Union as amicus curiae. This case is significant because it is the first time 

the Court granted access to a trans-national NGO as a friend of the Court. On 15 March 2013 

the Court ordered that the application must be struck from the role as the African 

Commission had failed to pursue its application. 

226 Libya: African Commission on Human and Peoples' Rights v Libya, 04/2011 (delivered on 15 March 2012). 

41 

https://etd.uwc.ac.za/



On the same day the Court also dealt with the second case submitted to it by the African 

Commission on 12 July 2012. The original complainant in African Commission v Kenya227 is 

the CEMERIDE, a NGO acting on behalf of the Ogiek community of forest dwellers in the 

Mau forest in Kenya. The Court ordered Kenya to take provisional measures, pending the 

final outcome of the I itigation, to reinstate restrictions on land transactions in the Mau forest 

and prevent any action that might prejudice the main application. The main application 

remains to be decided. 

The African Commission referred a third complaint by an individual against Libya to the 

Court on 31 January 2013. In African Commission v Libya228
, the wife of the son of former 

President Gaddafi, complained that her husband was being detained without trial and access 

to justice. On 15 March 2013 the Court ordered Libya to allow the detainee access to a 

lawyer and family members pending the final decision of the dispute. The matter is still to be 

decided. 

In spite of the three submissions by the African Commission of individual complaints to the 

Court, the submission procedure is in its infancy. It is not clear under which circumstances 

the African Commission would exercise its discretionary submission powers to ensure at least 

indirect access for individuals and NGOs to the ACHPR. In all three matters referred to the 

ACHPR felt it necessary to order provisional measures. The urgency of the matter and on

going human rights violations set these cases apart (detention without trial; killing of 

protesters; and deforestation). It is equally unclear under which circumstances the Court 

would exercise its discretionary powers to hear the individual complainant or NGO itself, as 

opposed to the African Commission acting on the individual's or NGO's behalf. 

The danger is that the African Commission and ACHPR will interpret and apply the 

submission procedure restrictively, to only submit cases to the Court in serious or urgent 

( exceptional) circumstances. Individuals and NGOs who address communications to the 

African Commission must indicate in their communications whether they wish the 

Commission to submit the case to the Court in terms of article 5(1 ). Given the growing view 

that article 34(6) is incompatible with the Charter, the African Commission should without 

227 Kenya: African Commission on Human and Peoples' Rights v Kenya, 06/2012 (decided on 15 March 2013). 
228 Libya: African Commission on Human and Peoples' Rights v Libya, 02/2013 ( delivered on 12 March 2013). 

42 

https://etd.uwc.ac.za/



delay submit all but frivolous and clearly unfounded requests to the Court. The distinction 

between ordinary and serious human rights violations should be avoided. It introduces a 

utilitarian calculus that is incompatible with the spirit of the African human rights system. 

The aim of the African Commission and Court should be to model the process of indirect 

access as closely as possible on the process of direct access as it would have existed in the 

absence of article 34(6). 

There are two views: that the ACHPR should allow direct access, and that the African 

Commission should first filter cases in order to protect the ACHPR from becoming the victim 

of its own success (as some claimed happened to the European Court). A well-functioning 

referral procedure would go a long way towards alleviating the problems caused by article 

34(6) and might well prove to be the more pragmatic solution to the problem in the short run. 

(c) Appeal to article 5(3) of the Protocol 

The third avenue that may well be pursued is that an appeal to the 'declaration' requirement 

contained in article 5(3) of the Protocol can be made. To reiterate what was mentioned above, 

this requirement has caused much debate in the international society.229 The ACHPR was 

established to complement the protective objective of the African Commission, 230however, 

the wording contained in article 5(3) of the Protocol provides for a separate legal act to be 

performed in order to provide individuals and NGOs with the power to submit petitions to the 

ACHPR. This provision affords state parties to the Charter with too much power - it opens 

the door to cherry-picking by the respective state parties. A state party could hold the 

aggrieved individual or NGO 'hostage to the state' and acts contrary to the provisions that 

allow for liberty and freedom in the Charter.231 It is my opinion that article 5(3) of the 

Protocol is redundant and superfluous. State parties, individuals or NGOs could appeal to the 

African Commission and request that article 5(3) be removed or amended. 

229 See Juma D, Access to the African Court on Human and Peoples' Rights A case of the poacher turned 
Gamekeeper (2007) 8; Vincent Nmehielle 'Seven years in business: Evaluating developments at the African 
Court on Human and Peoples' Rights' (2013) 17 Law Democracy and Development 317. 
230 Article 2 of the Protocol. 
231 Juma D 'Access to the African Court on Human and Peoples' Rights A case of the poacher turned 
Gamekeeper' (2007) 2 Essex Human Rights Review 15. 
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CHAPTER 4: CONCLUSION AND ALTERNATIVE STRATEGIES 

Legislative homophobia is widespread in Ugandan and within Africa- it is an African 

phenomenon. These homophobic laws are entrenched in the Ugandan Constitution, which 

makes it exceedingly challenging to combat these laws directly in domestic courts, in spite of 

its recent success. Where relief cannot be offered domestically, a solution should exist 

internationally. 

The establishment of the Charter came at a time when Africa was at the forefront of its 

struggle against colonial domination.232 Superficially, the Charter seems to be a 

comprehensive human rights instrument which is all encompassing of human rights and 

affords promotion and protection of human rights to all persons within the territory of its state 

parties. However, an internal struggle exists within Africa as cultural rights are balanced 

against the right to non-discrimination and equality. The Charter is both liberating and 

restrictive as it affords the state parties with too much electing power. Its claw-back clauses 

allow the state parties to interpret certain provisions; and the limitations clause creates a 

stand-off between the enjoyments of seemingly conflicting rights. 

Much inconsistencies and uncertainty exists with regards to the provisions of the Charter, the 

Protocol and the true powers of the African Commission exist. More research is required so 

that the Charter and other international human right instruments can be more comprehensive 

adequately serve as a way to combat human rights violations. There is a fundamental problem 

with the African regime and the respective institutions are not capable of dealing with the 

backlash. Numerous substantive and procedural challenges arise when attempting to enforce 

rights and responsibilities afforded by the Charter. 

The AHA's (which serves as an example of similar restrictive and homophobic legislation) 

provisions violate the provisions of the Charter. Uganda cannot use the limitations clause as a 

justification for its homophobic legislation. The right to culture is an important right, but it 

cannot be used to limit the right to equality in such a severe manner - especially where there 

are less restrictive means of doing so. Nevertheless, the Charter and African Commission 

232 Nyanduga B 'Conference paper: Perpectives on the African Commission on Human and Peoples' Rights on 
the occasion of the 20th anniversary of the entry into force of the African Charter on Human and Peoples' 
Rights' (2006) 6 African Human Rights Journal 259. 
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have a protective mandate which should be complemented by the ACHPR. However, access 

to the ACHPR is limited and presents major judicial challenges. Minority judgments are in 

support of the elimination of article 34(6) of the Protocol, however, these judgments are 

unlikely to prove decisive - weak reasoning and a small minority is unable to sway members 

of the ACHPR. 

Sexual minorities are promised protection by the provisions of the Charter (and other 

respective human rights instruments), but in reality, they are subject to much discrimination. 

The president of Uganda, Yoweri Museveni has said 'I advise friends from the West not to 

make this an issue because if they [do] they will lose. This is social imperialism - to impose 

social values of one group on our society.' Currently, since the international community has 

not yet raised much concern about the human rights abuses against sexual minorities, it seems 

that they are at the mercy of powerful elites. 

If the African Commission and/or ACHPR does not allow the dispute to be heard, or if the 

dispute in question is ruled to be unsuccessful, the individual, NGO or state party may take 

the matter further and lodge a complaint with the United Nations Human Rights Committee. 

Uganda has ratified the Optical Protocols for the UN Human Rights Conventions; therefore 

Ugandans may summon their human rights through these bodies.233 Ugandan individuals and 

NGOs may use the United Nations Educational, Scientific and Cultural Organisation 

(UNESCO) procedure for human rights violations and complain about human rights 

violations to the Committee on Conventions and Recommendations ofUNESC0.234 

5.2 Recommendations 

The research has reflected that the provisions contained in the Charter adequately provides 

for the promotion and protection of all individuals, however, it is not adequately enforced 

within contracting states. There are many substantive and procedural challenges that arise 

when taking a matter to the ACHPR. After having examined the international instruments in 

question, I recommend that article 34(6) of the Protocol be repealed. Alternatively, I hereby 

make the following recommendations: 

23 3 !Ji1J.1:/ -'www.claimi11•1hu111a11ri •hts. orr,;/uganda. html 
23 4 http://www.claiminghumanrights.org unesco procedure.html?&L=O 
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(i) The accessibility provision contained in article 5 of the Protocol should be amended 

to allow NGO's and individuals to institute cases directly before the ACHPR. 

(ii) All contracting states must make the declaration in terms of article 34(6) of the 

Protocol. 

(iii) The national and international society provides an intensive effort to promote and 

protect human rights for all persons. 

(iv) The national and international community must ensure the full enjoyment and 

exercise of all rights for all persons, irrespective of their sexual orientation. 

(v) The national and international community raise awareness and provide the necessary 

education regarding the lifestyle of those in sexual minorities. 

(vi) Uganda should not re-enact the AHA, and should repeal all homophobic legislation 

The research provided has presented an argument that shows that the legislation and rules that 

govern the ACHPR presents and will continue to present various substantive and procedural 

issues in the future. A large number of these provisions present unreasonable and impractical 

limitations on citizens within the contracting states. The recommendations provided are 

aimed at improving the legal norms and practices within the African Commission as well as 

the ACHPR. 

20091 words 
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