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Note on Translation, Transliteration and Dates

While I am aware that transliterating technical Arabic terms at times may make for
cumbersome reading, however the exact meaning of these terms is important and
therefore unavoidable, as they allow for varied translations and meanings for the
terms being used. For example, the Arabic term munasabah literally means
suitability but it also holds a very specific technical meaning that is descriptive of an
established methodology of identifying legal cause (“illah). To avoid confusion
regarding the translation of the Arabic terminology wused as it relates to both
contextual and technically specific meaning, I have thus opted to transliterate key

Arabic words.

To ensure the transliteration of Arabic words is standardized and consistent, I have
utilized the format of the [International Journal of Middle Eastern Studies (IJIMES).
I have tried to faithfully and consistently transliterate all Arabic words that have not
been anglicized and popularly used words such as Imam, Sunnah, Hadith and Quran
that have been adopted into the English language I have left in their common form.
Other Arabic terms I have given in English with the Arabic transliteration following
in brackets, such as: analogical reasoning (giyas), independent reasoning (ijtihad)

and legal cause (“illah).

I have omitted the definite particle (al) when citing proper names, such as those
associated with scholars, and retained them for complete names. I have thus quoted

names in their commonly known forms unless otherwise indicated by the text of

translated sections, or my personal preference. The letter ta’ marbiita (3) is indicated
by a ha’ (») and ta’ (<) respectively such as in (‘alamah) and (‘alamatu’l-fil) as it

relates to the standard rules of Arabic reading.

I have used a few standardized abbreviations in this thesis, such as d. for died, ed.

for editor or edition, and n.d. for not dated.
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All dates, unless otherwise stated, follow the Gregorian calendar. Where two dates
are given, the first date indicates the Muslim date followed by the Gregorian date. A

single date followed by the abbreviation AH indicates the Muslim date. The letter

sad (,»), in its transliterated form (s), follows the mentioning of the Prophet (s),

indicating the salutations that are prescribed by Islamic law.

Translations of Quranic verses were taken from The Quran by Saheeh International
Translation, while hadith translations were taken from the online hadith depository
sunnah.com and Darussalaam International Publications. I have however altered

some of these translations to improve clarity.
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Transliteration Chart

¢ ’ é Q
< B & K
< T J L
& Th . M
d I o N
d h 2 H
¢ Kh 9 W
3 D @ Y
3 Dh
B R Short vowels
3 Z 5 A
o S : I
i Sh A U
o2 S Long vowels
2 d 7 A
L t & I
b z 3 U
¢ ¢ Dipthongs

Gh 3 Aw
2 F & Ay
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Key Words

Usiil al-Figh

Adillah Nagliyyah (textual evidence)
Adillah “‘Agliyyah (rational evidence)
[jitihad

Qivas

Asl (the original case)

Hukm

Far® (the new or parallel case)

“Illah (effective/legal cause)

Masalik al-“illah (methods of identifying the ‘illah)
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Abstract

This study examines the foundations of the various methods of identifying legal
cause (masalik al-‘illah). It studies its various theories, spanning the classical and
premodern period and investigates its application in contemporary times. The
investigation analyses the theories of masalik al-‘illah while placing the legal cause
(“illah) contextually within the convention of analogical reasoning (giyas). The
findings of this investigation are then used to study practical applications of
identifying legal cause, in a selection of three case constructions of giyas, under the
topic of suicide attacks. My approach to selecting these contemporary case
constructions is based upon three primary considerations: the effective reach or
impact that these case constructions have on modern Muslim society, the
availability of sufficient academic material, and my own extensive readings on these

cascs.

iX
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Chapter 1

Placing masalik al-illah within the

broader topic of giyas

The sources of Islamic law are primarily categorised as being either textual evidence
(adillah nagliyyah) found in the sacred texts (nass), or rational evidence (adillah
‘aqgliyyah) found in sources of law that are based upon human reasoning (ra’y). Whilst
the sacred texts, along with the consensus of scholars (ijjma“) are the only absolutely
agreed-upon sources of law, it is the sources of rational evidence that have spawned
more diverse outcomes in - scholarly rulings (fatawd sing. fatwa) and consequently,
persistent controversy. In the absence of perspicuous (muhkam) directives from the
sacred texts, the pursuit of fatwa by way of independent reasoning (ijtihad) is
legitimised. An independent jurist (mujtahid)' may exert his scholastic competencies to
discover a legal verdict based upon a comprehensive application of the various
sciences of ijtihad, such as legal theory (usil al-figh), legal maxims (al-qawa‘id al-
fighiyyah) and the higher objectives of the law (magasid al-shari‘ah). The very nature
then, of legal processes based upon human reasoning, is that of inconsistent and often
contradicting legal outcomes. The bias, the methodology and juridical ability (al-
ahliyyah al-‘ilmiyyah) of scholars are some factors that contribute to the diverse legal

outcomes.

Analogical reasoning (giyas), it has been argued, does not fall under the genre of
rational evidence.”? The proponents® of this argument insist that the process merely

constitutes the transference of a ruling (al-hukm) from an original case (al-asl), whose

' An independent jurist qualified to perform ijtihad. There are various requirements that have been ascribed to the

mujtahid, and these vary from one school of legal thought (madhhab) to another. The independent religious

authority (mujtahid mutlaq) for instance, derives his legal verdict independent from any madhhab and could thus

establish his own school of thought.

‘Rational evidence’ here does not refer to the philosophical concept of demonstrative proof (burhan), but instead

refers to proof that relies on human intellect as contemplated in the science of usil al-figh.

3 Abi al-Hasan al-Karkhi (d. 340AH) see footnote 52 of this thesis; Abti Bakr Ibn Furak (d. 406AH) see footnote
49 of this thesis; Muhamad b. °Al1 al-Shawkani (d. 1250AH) see footnote 53 of this thesis.
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basis is already established by textual evidence. This ruling is then simply applied to a
new case (far) due to a common legal cause (‘illah) or ratio decidendi, that exists in
both the original and new case. Thus, in essence, analogical reasoning is an extension
of a ruling that is sanctioned by textual evidence. It is, however, the C‘illah, or more
specifically the approach to identifying the €illah, that necessitates the extensive
application of human reasoning. As with all reason-based sources of law, many
frameworks and protocols for identifying the C‘illah were developed over the history of
the development of Islamic legal theory. This study aims to examine the foundations of
these frameworks and protocols and to peruse their application in contemporary legal

verdicts.

Background to the problem

The need for establishing clearly defined methodologies of ijtihdd came as a direct consequence
of new legal cases that surfaced after the death of the Prophet (s). Since no legal injunctions
existed in the sacred texts that would resolve these new cases directly, classical jurists occupied
themselves with developing and defining principles of ijfihad to delimit its scope and
application. There were two main discourses that emerged from these developments. Firstly, that
any new case, void of reference in the sacred texts, was to be treated as a non-religious matter
that required no religious ruling and was to be considered as a mercy from God. This is based
upon the hadith report: “Verily God, The Most High, has laid down religious obligations, so do
not neglect them; and He has set limits, so do not overstep them; and He has forbidden some
things, so do not violate them; and He has remained silent about some things, out of compassion
for you, not forgetfulness - so do not seek after them.” Secondly, that original cases in the
sacred texts should be further examined to identify broader principles of Islamic law (Sharia) that
may be applied to new cases in an attempt to discover rulings intended by God. Al-Shafi‘t (d.

204AH) is said to be one of the first of the classical scholars who attempted to narrow down the

4 Sunan al-Daraquni: kitab al-rada*, hadith 4398; Jami‘bayan al-“ilm wa fadlih li Ibn“Abd al-Barr: bab ma ja’a
fi dhammi’l-qawl fi dini Allah, hadith 2012.
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scope’ and process of ijtihdd. Many modes or approaches to ijtihdd were subsequently
developed, but none as significant and simultaneously controversial as giyas. While al-Shafi‘1
considered giyas synonymous to ijtihad,’ other legal theorists (usiliyyiin) positioned it as a
fourth source of law after the Quran, Sunnah’ and the consensus of the scholarly community
(ijma“). There is a variant view that holds that the traditions of the Prophet’s (s) Companions
(agwal al-sahabah) may precede giyas in this ranking, a view which seems to be more evidently
present in the practical application of independent reasoning by the early Imams of the schools of
legal thought (madhahib sing. madhhab).® Qiyas nonetheless remains the most relied upon mode
of independent reasoning in dealing with contemporary legal cases, which have exponentially
increased due to rapid sociological and technological developments in the backdrop of the ever

evolving global economic, political, social and cultural landscapes Muslims find themselves in.

In the light of this, giyas and the processes of identifying legal cause impacts the lives of
hundreds of millions of Muslims around the world. These processes influence the rulings that
affect everything from what Muslims may eat or not and what they can wear or not, to very
serious issues such the permissibility of acts of war. It is then, needless to say, that this topic
transcends theoretical utility, to serve a practical function of resolving critical issues faced by

contemporary Muslim society.

Statement of the problem

“Change in law, like society, is perennial”.” However, never has the Muslim world experienced
more erratic or quantifiable change in its entire history as it has in the past century. The impacts
of this reality have spurred renewed interest in the systems of Sharia that are designed to address
‘new’ or contemporary cases. Qiyas is the foremost of such systems and within its application,

methods of identifying legal cause (masalik al-illah) serves as the catalyst or enabling factor of

> Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence (New Delhi: Adam Publishers and Distributors,

2009), p. 1.
6 Majid Khadduri, al-Shafii’s Risala: Treatise on the Foundations of Islamic Jurisprudence, 2nd ed. (Cambridge:
The Islamic Texts Society, 1961), p. 288.
This refers to textual evidence of the Prophet Muhammad’s (s) sayings, actions and tacit approvals.
8 Muhammad b. °Ali al-Shawkani, Irshad al-fuhiil ila tahqiq al-haqq min “ilm al-usil, 2 vols. (Riyadh: Dar al-
Fadilat 1i°1-Nashr wa°l-Tawzi¢, 2000), vol. 2, p. 187 (hereinafter Irshad).
Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, preface.
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its operation. The ascertainment of legal cause (“illah) “acquires a special significance in the
context of analogical deduction. ‘Illah is an essential requirement, indeed the sine qua non of
giyas.”'® Methods of identifying the “illah, however, are scattered throughout the classical works
and those of the premodern era. It is possible to describe these methods, through its expansion
over the centuries, as having developed into a plethora of possible approaches to identifying
‘plausible’ effective cause of legal verdicts. Over the centuries, jurists have drawn upon these
myriad approaches in different ways, resulting in a wide range of rulings. This study will
examine the foundations of the various methods of identifying the “illah in Islamic legal theory,
to identify the consistent priorities or protocols that ought to be satisfied in the pursuit of a

systematic operation of analogical reasoning.

Thesis statement

In the process of formulating contemporary legal verdicts pertaining to emerging new cases,
scholars have relied on an array of methodologies to manage the process of identifying the “illah
in the convention of giyas. The foundations of these methodologies, that outline the processes of
identifying the ‘illah, and the manner in which these processes may be applied to contemporary

cases, form the nucleus of this research endeavour.

Aims of the study

1. To provide a detailed reference for the methods of identifying legal cause
(masalik al-“illah) in the convention of giyas.

2. To distinguish between the decisive and probable methods of identifying the
“illah.

3. To study a purposeful selection of contemporary verdicts formulated on
the basis of giyas, in light of the findings in the two aforementioned aims

of this study.

10" Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Cambridge: The Islamic Texts Society, 1991),
p- 42.
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Research questions

1. Have the methods of identifying the “i/lah in the convention of giyas been
clearly defined, compiled and recorded?

2. What are the theories that distinguish between the decisive and probable
methods of identifying the ‘illah?

3. How can the methods of identifying the €illah be applied in the

formulation of legal verdicts surrounding contemporary cases?

Motivation for the research endeavour

My preference for this research topic is strongly influenced by my personal interest in the
dynamics of Islamic law. Having worked and studied within the context of the Muslim minority
community of South Africa, as well as having experienced the application of Sharia in Muslim
majority countries, it has become apparent to me that there is a need for greater analysis and
understanding of the systems of Sharia that provide for changing and new circumstances. This is
particularly important as developments in technology have altered the way in which Muslims
engage with religious rulings. In centuries past, local scholars, who were informed of political,
economic, social, cultural and historical contexts, provided rulings for the laity of their locality.
New forms of information and communication technologies and specifically social media have
significantly changed this. For instance, a person seeking a religious ruling where he lives in
South Africa may find rulings given in very different contexts, without consideration for the
context wherein such rulings may be applied. Due to these changes, there is a much greater need
for critical engagement with Sharia rulings, and the processes utilised to justify them. Amongst
these processes, giyas and its associated methods of identifying legal cause (masalik al-‘illah),
are of great importance in providing answers to these new cases that require rulings from the

Sharia.

It is my view that an exposition of giyas may be a stepping stone towards further inquiry, into the
copious verdicts based upon this mode of independent reasoning. A study of this nature, may
initiate the much-needed dialogue between scholars and those subjected to their rulings, to

5
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jointly evaluate the circumstances of the Muslim community so as to identify solutions that may
be derived from the application of giyas. This will in turn fill the vacuum created by the lack of
consultation between scholars and the Muslim community. It will allow new cases and their
surrounding circumstances to be better understood by scholars so as to bolster the accuracy of
the application of giyas in general, and the exercise of identifying legal cause (masalik al-‘“illah)
in particular. Such consultation may be the factor that contributed to the profound success of
early jurists like “Umar b. al-Khattab (d. 24 AH) who was renowned for consulting the Muslim
community so as to better understand the new cases of his time. The commonly cited example of
this is where he consulted his daughter on the time duration women could bear being without

their husbands who were conscripted to serve in the Muslim army.!!

The efficacy of the Sharia’s responses to new cases has been severely impeded by the many
imbalances and inconsistencies in the fatwa generation process, and more so by the limited
ability of the Muslim community to hold their scholars to account for their rulings (fatawa). With
religion being the powerful instrument of persuasion that it is, I found it imperative to produce an
academic resource that will elucidate the fundamental considerations that scholars may be guided
by when formulating rulings, with regards to methods of identifying legal cause (masalik al-

“illah) in the convention of giyas.

Importance of the study

Qiyas is the most relied upon method or mode of independent reasoning, as it is the most
theoretically developed approach to solving new legal cases. By most accounts, it is the fourth
source of Islamic law and also the foremost source of rational evidence. The legal cause is the
most important component of analogical reasoning, making its identification the enabling factor

of the effective functioning of giyas.

" Sunan Sa‘td b. Mansir: kitab al-jihad, bab al-ghazi yutilii al-ghaybat ‘an ahlihi, hadith 2463.
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Despite the importance of giyas in general, and methods of identifying legal cause (masalik al-
“illah) in particular, the latter has been a relatively neglected area of academic study. Attempts to
evaluate the current application of masalik al-“illah as an integral component of contemporary
fatawa have been largely inadequate. This will be further highlighted in the forthcoming

literature review.

My study attempts to contribute to overcoming these adequacies, and will endeavour to serve as
a springboard for further inquiry into the methods of identifying legal cause so as to appropriate

their utility in emerging contemporary cases.

Delimitation of the study area

The exercise of identifying legal cause is not a component of giyas alone. The phenomenon of
seeking an effective legal cause (“illah), condition (shart),'? sign (‘alamah), wisdom (hikmah) or
cause (sabab) of rulings or laws, relate to various sciences of ijtihad such as legal theory (usiil
al-figh), legal maxims (al-qawa‘id al-fighiyyah) and the higher objectives of the law (magasid
al-shari‘ah), among others. This study will focus on (methods of identifying legal cause) as it
relates to giyas specifically. Works of the Sunni schools of legal thought, ranging from the
classic period to the premodern era, will be consulted for all aspects of the study while modern
sources will be used to analyse and contextualise the application of these methods in
contemporary cases. Qiyas will be discussed only insofar as to contextually place the methods of

identifying the “illah within the application of giyas.

Literature review

Qiyas, generally, has been afforded considerable attention in the works of legal theory.
Methods of identifying the €illah, however, are infrequently addressed as a separate
subject. This literature review attempts to locate the most relevant works to the study,

of both dedicated works on masalik al-‘illah in the convention of giyas, as well as

12" Badr al-Din al-Zarkashi, al-Bahr al-muhit fi usil al-figh, 1st ed., 8 vols. (Cairo: Dar al-Kutubi, 1994), vol. 7, p.
237 (hereinafter al-Bahr).
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larger comprehensive works on usiil al-figh and giyas respectively, that significantly

address this area of study.

Abt Hamid al-Ghazali’s (d. 5S05AH) Shifa’ al-ghalil fi bayan al-shabah wa’l-mukhil wa masalik
al-ta“lil, provides an invaluable exposition on effective cause and its associated branches in legal
theory, at its matured development. It is a detailed and comprehensive work encapsulating,
especially, the model developed by the Shafi‘l School. The book is one of the influential works
in this area of study and points out important sources, from the earliest period, all the way
through to sources of al-Ghazali’s era. This work is al-Ghazali’s unique contribution to the topics

pertaining causes behind Sharia rules.

The work provides various definitions for giyas, Cillah, and legal indication (dalalah),
and provides clear distinctions between these concepts. It examines the validity of
extending the causes of Sharia rules, founded upon its primary sources, to new cases
that arise with parallel circumstances, lucidly explaining the scope of its application.
Public benefit (maslahah), as it relates to the discussion on legal cause, is addressed
along with the phenomenon of legal causes made up of more than one quality,
providing various examples on the topic. He also provides various prerequisites for the
types of rules that may be used as a basis for constructing giyas, as it relates to the
conditions and relationships between the original case and the new case. Al-Ghazali
typically argues on the basis of logical proofs, which provides valuable direction to this

thesis, especially in the areas of identifying legal cause based upon rational evidence.

Al-Muwafagqat fi usil al-shari‘ah (Compatibility in the Principles of Islamic Law) by Abu Ishaq
Ibrahim al-Shatibi (d. 790AH) is a classical Arabic reference text in the fields of legal theory and
the higher objectives of the law (magasid al-shari‘ah). Al-Shatibi discusses the types of
objectives of Sharia as a means of refocusing Islamic legal tradition on its central precepts. The
significant area covered by this book that is pivotal to the current study is the rational approaches
to 1dentifying legal cause. The parallels between the two fields of legal theory and magasid al-
shari‘ah are invaluable to the topic. As previously explained, establishing the “illah presents the

most problematic component in the operation of giyas. Al-Shatibi explores the role of reason,

8
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social context and adaptability as being intrinsic considerations of identifying the ‘illah. This is
especially valuable, in analysing methods of identifying legal cause, viewed as conjectural and
having disputed utility. These speculative methods of identifying legal cause creates space for
extrapolation and inference that is centred on broader principles and the objectives of the Sharia,

an area that contains much greater difference of opinion amongst scholars.

Al-Qiyas haqiqatuhu wa hujjiyyatuhu (Analogy: Its Reality and Proof) by Mustafa Jamal al-Din
is a published Master’s thesis that was first submitted to the Faculty of Sharia, University of
Baghdad in 1970. It is one of the most prominent modern works in Arabic dedicated to the
subject of giyas. However, the thesis inadequately, and often inaccurately, addresses the topic of
methods of identifying legal cause (masalik al-‘illah), through the omission of important
discourses, especially by its detractors such as the Zahiri School. A good attempt was made in
Jamal al-Din’s thesis to look at the practical application of masalik al-‘illah in relation to its

theories.

Malik's Concept of ‘Amal in the Light of Madliki Legal Theory by Umar Faruq Abd-Allah is a
PhD dissertation that was first submitted to the Department of Near Eastern Languages and
Civilisations, University of Chicago in June 1978. He convincingly presents Malik’s engagement
in giyas that was structured upon broad legal maxims as opposed to specific legal causes (“ilal)
derived from specific texts. He argues that it was the later Maliki jurists and legal theorists that
tried to reformat Malik’s methodology in giyas to conform to a model of giyas that the later legal
theorists were accustomed to. The dissertation is a good attempt at conceptualising what giyas

looked like during this early period.

Analogical Reasoning in Islamic Jurisprudence by Ahmad Hasan has since 1982,
remained the most detailed English work dedicated to giyas. He lucidly presents the
topic of giyas, organized through all of its main components of which the C‘illah is a
topic that is fairly extensively discussed. The presentation, however, comprises only
classical examples of the theories of identifying the C‘illah and offers no contemporary
case studies to contextualise the practical application or value of these theories. This

book has been invaluable in giving this thesis direction, especially as it relates to the
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classical sources. It appears that Hasan heavily relied on the works of Imam al-
Shawkani who consulted, from the earliest sources of legal theory, to the works of his
contemporaries. Hasan’s book effectively collates theoretical concepts, providing
topics that speak directly to this study, such as: conditions of legal cause, kinds of legal

cause, methods of determining legal cause, and modes of reasoning in legal cause.

In two other pertinent journal articles by Hasan, Modes of Reasoning in Legal Cause:
al-Ijtihad fi °l-‘illah and The Conditions of Legal Cause in Islamic Jurisprudence, the
author attempts to further focus the discussion on methods of identifying the C‘illah. A

similar vacuum in contextualisation and application is created in these articles as in his

book.

Approximating Certainty in Ratiocination: How to Ascertain the ‘illah in the Islamic Legal
System and How to Determine the Ratio Decidendi in the Anglo-American Common Law by
Umar Moghul is a fairly extensive journal article concerned with identifying a clear
understanding of methods of identifying legal cause (masalik al-‘illah). Moghul compares the
two systems of identifying legal cause from an Islamic legal theory perspective, namely,
ascertainment of the “illah and the Anglo- American Common Law’s approach to determination

of ratio decidende.

Non-Analogical Arguments in Sunni Juridical Qiyas by Wael Hallaq is a journal article
that discusses methods of reasoning in constructing positive and substantive law,
ranging from syllogistic to inductive arguments, along with irregular deductions such
as relational arguments. He argues that these methods of reasoning are not unique
formulations of Islamic legal theorists, and that they can be understood through the
fields of logic and dialectic approaches thereby lifting some of its inherent obscurity in

the works of legal theory.

He discusses various contentions pertaining to legal indications, such as language of
Quranic statements (dalalah al-lafz), denotations in the text (madlil ‘alayha), the not

specifically stated (ghayr mansis ‘alayha), the a fortiori (qiyas bi’l-awla) cases, and
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perspicuous analogy (giyas jali). He also provides invaluable direction to this thesis on
the arguments posed by the antagonists of giyas, especially surrounding the
classification of legal indications as either inferential reasoning or being purely

linguistically based.

Al-Kafi al-wafi (The Amply Sufficient) by Dr Mustafa Sa‘id al-Khinn is a contemporary work in
Arabic that has strategically structured the branches of legal theory to provide an easily
understood exposition on the subject, in contrast to the very complicated presentations done by
the early scholars of the science. It unfortunately discusses the science almost entirely void of
imperative contemporary discourses on masalik al-‘illah in the convention of giyas, and
insufficient attention is given to the participative role of masalik al-‘illah and giyas in fatwa

formulation.

This study seeks to improve and expand upon the work of the aforementioned literature, and to
address the apparent gaps within the topic, especially those related to an enhanced understanding

of the practical application of masalik al-“illah.

Research methodology

This study will extract the foundations of masalik al-‘illah from the authoritative subject
references, giving priority to the primary Arabic sources as well as the secondary English

sources.

Special attention will be given to examining the full span of its theory and practice, starting from
the classical and premodern periods to the era of the crystallization of the Sunni schools of legal
thought, through to its modern precepts. This will be vital to better understand how the

emergence of contemporary cases may be addressed by its theory and practice.

A detailed exposition of the various juristic differences will be presented along with their
respective supporting arguments. While the study will seek to analyse the various arguments, it is

not the aim of this study to argue in favour of, for instance, a particular position or process.
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Rather, it aims to foster an appreciation of juristic difference that supports a better understanding
of the diversity in contemporary rulings as a result of the various processes they are drawn from.
The first stage of this study attempts to provide a comprehensive reference for outlining the
various methods of identifying the ‘illah. The second stage, that being the final chapter of this
thesis, will entail analysis of contemporary fatawa, in the form three select case constructions,
where giyas served as the mode of ijtihad. This second stage will also entail identifying and
applying select theory of the previous chapters to identify plausible legal causes for the case

constructions in question.

Theoretical Framework

The study will adopt the theoretical framework of imam al-Shawkani as outlined in his Irshad al-
fuhiil, which presents the views of the earlier classical scholars as well as the later scholars of
jurisprudence and legal theory up to his time. The classical scholars have differed greatly about
the decisive methods for determining legal cause, from al-Amidi who suggested six methods to
al-Razi who proposed ten methods, namely, textual evidence, scholarly consensus, suggestion
and allusion (al-ima’ wa’l-tanbih), suitability (al-munasabah), effectiveness (al-ta’thir), rotation
(al-dawran), elimination of alternatives (al-sabr wa’l-tagsim), resemblance (al-shabah),
coextensiveness (al-tard) and clarifying the point on which the ruling is hinged or refinement of
the basis of the ruling (fanqgih al-mandt). Since al-Shawkani is a later mujtahid that died in the
13" century AH, he had the luxury of scrutinizing all the earlier views in the major works on

legal theory.

His work is aptly titled Irshad al-fuhiil ila tahqiq al-haqq min ‘“ilm al-usial (Guidance of
the Luminaries to Achieving the Truth in the Principles of Law) as al-Shawkani set out
to determine the correct view (al-rajih) of the contending views regarding the
principles of Islamic jurisprudence, in general. The sequence in which he presents the
masalik al-“illah, specifically, is of significance, as he does not do so arbitrarily, but
with the specific intention of ranking the masalik from those that are unanimously
accepted by the scholars to those that are strongly disputed. Al-Shawkani further draws

a distinction between the masalik al-‘illah, which are established by textual evidence
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and scholarly consensus and those that are established by inference (al-istinbat). The
chapters of the current study are thus presented with this distinction in mind. Chapter
Two, therefore, discusses the four masalik al-“illah, which are established by textual
evidence and (al-ijma‘) in the following order: scholarly consensus (al-ijma“), textual
evidence (al-nass), suggestion and allusion (al-ima’ wa’l-tanbth) and actions of the
Prophet (s) (fi°l al-Nabi) whereas Chapter Three discusses the methods of elimination
of alternatives (al-sabr wa’l-tagsim), suitability (al-mundsabah), resemblance (al-
shabah), coextensiveness (al-tard), rotation (al-dawran), refinement of the basis of the

ruling (tanqih al-mandt) and verification of the basis of the ruling (fahqiq al-manat).
Al-Shawkani’s ranking of these eleven methods, for determining legal cause, is also valuable
from the perspective of his impartiality as an independent mujtahid who is not affiliated to any

particular school of thought and is thus unconstrained by the partisanship that is sometimes

detectable in the writings of scholars who subscribe to a particular madhhab.
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Chapter 2

Methods of identifying legal case, deemed valid by the majority of

jurists!

The central controversy over the legitimacy of giyas comes as a direct result of the
uncertainty of the validity of the legal cause itself. This has been a major source of
contention and disagreement amongst scholars throughout the centuries, resulting in
significantly different opinions, in a myriad of legal matters. Therefore, employing
methods for determining the legal cause (‘illah) that are based on decisive (gat‘T)

evidence largely limits the ambit of debate.

The methods of identifying legal cause (masalik al-“illah) have been categorised
according to the extent that jurists have adopted or accepted their utility. In this regard
they have been divided into three categories, namely, valid (al-sahihah), meaning those
methods agreed upon by the majority of jurists as having acceptable utility; void (al-
fasidah), methods that are deemed invalid; and = conjectural or suspicious (al-
mutawahhamah), referring to methods that are viewed as conjectural and having
disputed utility.'* The valid methods are further proven by textual evidence and

scholarly consensus, while the conjectural methods are established by inference or

13" The technical expression ‘majority of scholars’ (jumhiir al-‘ulama’) in the works of jurisprudence, indicate

agreement on a legal issue by more than two of the four popular Islamic schools of legal thought. In the event
that a legal position is equally split, creating a two vs two scenario between the four schools of legal thought,
scholars of a particular school of thought who believe contrary to the legal stance of their school join the position
of the opposing two schools, and, therefore, may tip the scale of the equal split in favour of the opposition to
create a ‘majority’. Another distinction often made is that use of the plural jamdahir, indicates a closer proximity
to consensus as opposed to the expression jumhiir al-‘ulama’. See Sharh zad al-mustagni® by al-Mukhtar al-
Shinqiti, vol. 14, p. 341. It is worthy of note, that a scholar’s claim to the agreement of jumhiir al-‘ulama’ is
often only an indication of the sum of positions of his contemporaries within the four schools of legal thought
and, it may include the position of all previous scholars up to, and sometimes including, his era.

Ahmad Hasan, Methods of Finding the Cause of a Legal Injunction in Islamic Jurisprudence, Islamic Studies,
vol. 25, No. 1 (Spring 1986), p. 11.
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extrapolation (istinbat). Al-Shirazi (d. 476 AH) has termed this very division of valid

and conjectural, as original (al-asl) and extrapolation (al-istinbat).'?

As a direct consequence of the aforementioned categorisations, the textual evidence
(al-nass) itself has also been divided into two categories, namely, decisive (al-gat‘r)
and probable (al-zanni), the former being giyas based upon the legal cause that is
identified by decisive methods and the latter being giyas where the C‘illah is identified

16

by speculative methods.'® These categorisations are distinguished by the type of

method that is employed to identify the legal cause.

The textual evidence, for ascertaining the legal cause, has also further been divided into
three broad categories, namely, explicit (al-sarth), apparent (al-zahir) and suggestion
and allusion (al-ima’ wa’l-tanbih). The explicit textual evidence directly states the

legal cause and no difference of opinion may exist as to its validity.!”

The apparent
textual evidence indicates to the legal cause in the form of a probability and ‘pointing
to it’, that is understood by the language or certain Arabic particles that are associated
with indicating cause. The aforementioned categorisations will be further expanded
upon in the coming discussions dealing with the various methods of identifying legal

cause (masalik al-“illah).

Al-Zarkashi (d. 794AH) has defined the state within giyas, where employing means to

establish legal cause becomes an imperative:

When the mere presence of a common link (jami) between the
original case (al-asl) and the new case (al-far®) is not sufficient for
[the functioning of] giyas, then it is imperative when considering it
[as proof], to take into account evidence that points to it [being legal

cause], the evidence [having] to be [based] either upon textual

15" Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 232.
16 Tbid. p. 232.
17 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, p. 211.
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evidence, scholarly consensus or extrapolation. These would require

clarification of the means to establish the legal cause.!®

Here, al-Zarkashi uses the term ‘common link’ to denote a quality (wasf) that may be

indicative of the legal cause.

While the majority of jurists subscribe to the three sources of evidence mentioned by
al-Zarkashi (textual evidence, scholarly consensus and extrapolation), it is worthwhile
noting that the Maliki scholar, al-gadi °Abd al-Wahhab (d. 422AH), in his book al-
Mulakhkhas,” includes the intellect as a fourth source of evidence.?’ It is important to
note that ‘intellect’ in this context mentioned by al-gadi °Abd al-Wahhab, refers to the
application of rationale independent of any inference from the textual evidence. This is
distinctly different from extrapolation, which seeks to extract an obscure meaning from
the textual evidence. But al-gadi °Abd al-Wahhab’s position here stands contrary to the
view held by the majority of scholars who exclusively accept the sources of evidence
for identifying legal cause to be only by way of the aforementioned traditional means
of textual evidence, scholarly consensus and extrapolation.?! This is perhaps due to the
long-standing precedent these sources of evidence have had in the tradition of the

Sunni schools of legal thought.

From the aforementioned sources of evidence, various methods of identifying legal
cause have been derived. The number of these methods is disputed amongst jurists; al-
Amidi (d. 631AH) discussed seven, al-Qarafi (d. 684AH) mentions eight and al-
Baydawi (d. 685AH) identified nine.?> Al-Razi (d. 606AH) has mentioned ten, namely,
textual evidence, scholarly consensus, suggestion and allusion (al-ima’ wa’l-tanbih),

suitability (al-munasabah), effectiveness (al-ta’thir), rotation (al-dawran), elimination

18 al-Bahr, vol. 7, p. 234.

Al-Shawkani disagrees with al-Zarkashi with regards to the title of this book. He prefers the correct name to be
al-Takhlis ft usil al-figh. This view is given further credence by this title’s mentioning in Shajarat al-nir al-
zakiyyat fi tabaqgat al-Malikiyyah by Muhammad Makhlaf. See vol. 1, p. 154 of the book.

20 [Irshad, vol. 2, p. 879.

2 al-Bahr, vol. 5, p. 184.

22 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 233.

16

http://etd.uwc.ac.za/



of alternatives (al-sabr wa’l-tagsim), resemblance (al-shabah), coextensiveness (al-
tard) and clarifying the point on which the ruling is hinged or refinement of the basis
of the ruling (tangih al-manat). Al-Razi acknowledges that other methods have been
accepted by a faction of the jurists, but that he and his colleagues of the Shafi‘i School
consider those methods to be weak.?> The predominant exclusion of these ‘weak’
methods, from the major works on legal theory, across the spectrum of the four schools
of legal thought, seems to support al-Razi’s selection of methods. Al-Razi’s methods
are simultaneously representative of the most prominent methods discussed by the four
schools of legal thought. This chapter focuses on the methods of identifying legal cause

that are considered valid by the majority of scholars.

The order of precedence of the methods discussed here has been disputed by jurists.?* 1
have thus arranged the methods, explored in this chapter, in the order of precedence
provided by al-Shawkani. This is because his ~work somewhat sums up the
developments in the legal theory that had transpired up to his time. Al-Shawkani
provides the reader with the following order of these methods: scholarly consensus,
textual evidence, suggestion and allusion (al-’ima’ wa’l-tanbth) and the Prophet’s (s)

actions (fi ‘I al-nabi).?>

The scholars of legal theory have, at times, discussed the reasons and methods used for
giving precedence or ‘value’ of one method over another. In some cases, the order in
which these methods are presented, in the major works of Islamic legal theory, may be
viewed as indicative of precedence, as well as their established precedence in the other

sciences of independent legal reasoning.

The comparative value of scholarly consensus and textual evidence is an example of
the aforementioned point in question. The scholars of legal theory have differed with

regards to giving precedence to the one over the other. Those who give precedence to

2 Fahr al-Din al-Razi, al-Mahsiil, 3rd ed., Taha Jabir Fayyad al-°Alwani (ed.), (Jeddah: Mu’assasat al-Risalah,
1997), vol. 5, p. 137 (hereinafter al-Mahsil).

24 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 233.

3 Irshad, vol. 2, p. 880-920.
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the scholarly agreement over textual evidence consider it more preferred, arguing that
the latter is open to the possibility of abrogation.?® On the other hand, those who give
precedence to the former, view it as being greater in stature, due to its sacrosanctity,
over all other sources of law and that it is in fact, the very point of reference for

scholarly consensus.?’

The occurrence of scholarly consensus, in its general sense, is often difficult to prove,
considering the complexity in tracing dissenting voices. Scholarly works, at times,
inaccurately lay claim to unanimous agreement amongst scholars on legal verdicts,

claims that often go unchallenged.

Thus, from the perspective of evidence, textual evidence does appear to be preferred,
irrespective of the phenomenon of abrogation. This is because proving abrogation and
determining veracity of textual evidence is a process that is better established, with
more definitive rulings, as compared to the exercise of verifying claims to the existence

of scholarly agreement.

This chapter, however, begins with scholarly consensus, as presented by al-Shawkani,
that is, as it relates to the position or. order in which these methods are mentioned.
Notwithstanding that the legal value of these methods will be individually examined as

they are encountered in this study.

1. Scholarly consensus (al-ijma°)

Scholarly consensus, as a method for identifying legal cause, is traditionally of two
types: firstly, that which is based upon an explicit legal cause and secondly, that which

is based upon the premise of justification (asluhu al-ta“lil).*

% al-Bahr, vol. 7, p. 234.

27 ©Ala® al-Din al-Samarqandi, Mizan al-usiil fi nata’ij al-‘uqil, Muhammad Zakki °Abd al-Barr (ed.) (Qatr:
Matabi® al-Dawhat al-Hadithiyyah, 1984), vol. 2, p. 843 (hereinafter Mizan al-usil); al-Bahr, vol. 7, p. 235.

B Mizan al-usil, vol. 2, p. 827.
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An example of the first type is the case of justifying the placing of guardianship over
the wealth of minors. In this instance, a Quranic verse specifies that: “/Guardians
should] Test the orphans [in their abilities] until they reach marriageable age. Then if
you perceive in them sound judgement, release their property to them”.?° Ibn ¢Abbas
(d. 67AH) and Mujahid (d. 104AH) explain that ‘testing’ refers to the testing of
intelligence, while Mujahid views ‘marriageable age’ to indicate puberty. Sa‘id b.
Jubayr (d. 96AH), Ibn °Abbas and al-Hasan al-Basri (d. 110AH) hold that ‘sound
judgement’ would be reflected in their good practice of religion and wise dispensing of
money that is occasionally entrusted to them.® The legal cause of foolishness or
immaturity, in the case of mandatory guardianship, has been established by scholarly
consensus, and thus the legal verdict of instituting guardianship is further extended to
the marriage of minors as well. It also appears that the Quranic verse unambiguously
denotes that sound judgement may revoke the requirement of mandatory guardianship,
thereby supporting the notion of an explicit legal cause that is established here by

scholarly consensus.

An example of the second type that is based upon the premise of justification (asluhu
al-ta“lil) is the consensus of the Righteous Forebears (al-Salaf)’' asserting that interest
(al-riba) found in the four commodities of barter - that has been sanctioned by the
textual evidence —, namely, wheat, barley, dates and salt, all contain a common legal
cause with other barter commodities that have not been mentioned by textual evidence.
To them it is implied that the rulings surrounding the four barter commodities could be
extended to other commodities.’> The literalist Zahiris do not accept this extension of

the ruling of interest to barter commodities beyond the four explicitly mentioned® in

2 Quran, 4:6.

30 Imad al-Din Ibn Kathir, Tafsir al-Qur’an al-°Azim, Muhammad Husayn Shams al-Din (ed.), 9 vols. (Cairo: al-
Maktabat al-Tawfiqiyyah, n.d.) vol. 2, p.187 (hereinafter Tafsir Ibn Kathir).

Normally refers to the first three generations of Muslims, although a variant view would define this as the
scholars of the first three centuries of Islam.

Mizan al-usil, vol. 2, p. 827.

“Umar b. al-Khattab reports that the Messenger (s) said: “The bartering of gold for gold is usury, except if it is
from hand to hand and equal in amount, and wheat grain for wheat grain is usury except if it is from hand to hand
and equal in amount, and dates for dates is usury except if it is from hand to hand and equal in amount, and
barley for barley is usury except if it is from hand to hand and equal in amount”. See Sahih al-Bukhari, kitab al-
buyii¢, bab ma yudhkaru fi bay* al-ta‘am wa’l-hukrati, hadith 2134.

31

32
33
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the Prophetic tradition.®* The majority of jurists agreed that while the prohibition of
delay (al-nasi’a) and excess (al-tafadul) in the four commodities is a ruling of
specificity, it may none the less be extended to other commodities of the same species
if the basis for prohibition of the four is found in them. The Malikis hold that the legal
cause for interest in the four barter commodities is: the exchange of the same species of
food crops that is frequently stored.®> The Shafi‘is simply see the legal cause as being
food from the same category of food crops, while the Hanafis view it as a commodity
that is customarily measured or weighed along with it being of the same crop
category.®® It is evident that the three schools have all structured their identification of

the legal cause on the common premise of justification.

The majority of jurists accept scholarly consensus as one of the methods of identifying
legal cause, as alluded to by al-Bagillani al-Maliki (d. 403AH).” He states: “...and this
is not acceptable according to us [referring to the scholars who reject giyas], so surely
the proponents of giyas are not [representative of] all of the [scholarly] community,
and evidence is not established by their opinions [alone]”.*® The protagonists of
scholarly consensus should, however, submit to the fact that the antagonists of giyas,
those who contest all or some aspects of giyas, do constitute a significant portion of the

scholarly community and that the proclamation of such would be diminished without

them.?°

Al-Juwayni (d. 478AH) has a substantially more rigid stance on the matter. He states
that:

Those averse to giyas are neither from among the scholarly community,

nor of the custodians of the Sharia, for certainly the bulk of the Sharia

3 Tbn Rushd, The Distinguished Jurist’s Primer (Bidayat al-mujtahid wa nihayat al-mugqtasid), Imran Ahsan Khan
Nyazee (trans.), 2 vols. (Berkshire: Garnet Publishing, n.d.), vol. 2, p. 159.

3 Ibid.

% TIbid., vol. 2, p. 160.

3 al-Bahr, vol. 5, p. 185.

38 Ibid.

¥ Irshad, vol. 2, p. 880.
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originates from legal reasoning since the textual evidence does not

[even] constitute a hundredth of the Sharia.*"

Al-Shawkani has called al-Juwayni’s proclamations ‘bizarre’, and his dismissal

of the antagonists of giyas from the scholarly community as a “most baseless of

3

‘ugliest manifestations of bigotry”.#! Of greater annoyance to al-

untruths” and
Shawkani, is al-Juwayni’s claim that textual evidence constitutes less than a
hundredth of the Sharia. To him it signals a gross lack of understanding of the
textual evidence of the Sharia, even from a giant of the Shafi‘c School such as

al-Juwayni.*?

Ibn al-Sam®ani (d. 489AH) reports another view from the colleagues of al-Shafi‘i,
explaining that al-Shafi‘l himself did not allow giyas based on legal rulings arrived at
by scholarly consensus, and where the textual evidence for the said consensus, was
unknown.** This, it seems, would diminish scholarly consensus, as a method of
identifying legal cause, since the textual evidence, in question, would be even more

difficult to trace than the evidence for the claimed consensus itself.

The proponents of scholarly consensus, furthermore, do  not stipulate whether the
consensus in question is limited to- the decisive (al-qat‘i) type, but instead seem to also
accept the speculative (zanni) form of it** Al-Ilji (d. 756AH) does, however, submit
that the position of the antagonists of giyas should be considered under -certain
circumstances, such as in the case of the difference of opinion with regards to the legal
cause that is determined by speculative consensus or, when some disparity is claimed
to exist pertaining the legal cause of the original case and that of the new case. Al-Iji

includes cases where a quality (wasf), purported to be the legal cause for both the

40 cAbd al-Malik b. ‘Abd Allah b. Yisuf al-Juwayni, al-Burhan fi usil al-figh, Salah b. Muhammad al-
“Uwidah(ed.), 2 vols. (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1997), vol. 2, p. 776 (hereinafter al-Burhan).

4 Irshad, vol. 2, p. 880.

4 Ibid., p. 881.

4 al-Bahr, vol. 7, p. 236.

4 [Irshad, vol. 2, p. 881.
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original and new cases, is of the probable type. Under these circumstances, he submits

that, the legal cause can be challenged, and may consequently be rendered doubtful.*>

The discussion here then, has shown the various dependencies or requirements that
scholarly consensus has as method of identifying the legal cause. It is worthy of note
though that the legal cause that has been established by a decisive scholarly consensus

may not be contradicted by later endeavours of the jurists.*

2. Textual Evidence (al-nass)

In his explanation of textual evidence as a method of identifying the legal cause al-
Shafi‘i states: “Whenever we find in the wording of the Legislator*’ that which points
to the [ruling being] constructed, in the form of evidence or an indication, we hasten to
accept it, and it is the foremost means [to identify the legal cause]”.*® The legal cause
established by textual evidence, as mentioned by al-Shafi, is popularly termed al-
“illah al-mansisah (legal cause that is stated in the textual evidence) in the classical

works of legal theory.

Al-Amidi (d. 631AH) has divided textual evidence ‘into two types. First, textual
evidence that articulate the legal cause by its very wording such as ‘“the legal cause for
this ruling is such-and-such”, and second, that which employ Arabic particles that
indicate cause (hurif al-ta‘lil).** He has not given any examples for the former. His
examples of the latter, ‘Arabic particles that indicate cause’, are included in the

remaining discussions of this chapter.

4 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 235; Ahmad Hasan, Methods of Finding the

Cause of a Legal Injunction in Islamic Jurisprudence, Islamic Studies, vol. 25, No. 1 (Spring 1986), p. 13.

Umar F. Moghul, Approximating Certainty in Ratiocination: How to ascertain the ‘illah in the Islamic Legal

System and How to Determine the Ratio Decidendi in the Anglo-American Common Law, The Journal of

Islamic Law, vol. 4, No. 125 (Fall / Winter 1999), p. 38.

This refers to God and His Messenger (s), as their legislation is encountered in the sacred texts of the Quran and

Sunnah.

% al-Bahr, vol. 5, p. 186.

4 Bernard G. Weiss, The search for God’s law: Islamic jurisprudence in the writings of Sayf al-Din al-Amidi (Salt
Lake City: University of Utah Press, 1992), p. 596.

46

47
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Al-Shawkani asserts that there is no difference of opinion with regard to accepting the
legal cause established by textual evidence (al-‘illah al-mansisah). The contention
among scholars though, is whether the acceptance of this kind of legal cause does in
fact fall in the ambit of giyas or, if it is merely an exercise of acting on the directive of
the text itself.’° The former is the viewpoint of the majority of jurists while the latter is

the position of the antagonists of giyas.

Amongst the antagonists, Abu Bakr Ibn Furak argues that the legal cause established
by textual evidence is in fact not a matter of giyas. He views it as a ‘mere reliance’ on
the literal meaning of the text when the wording, articulating the justification of legal
cause, is not open to varying interpretations. Under these conditions, it should be
treated as proof, guided by a generally confirmed text, not as a form of giyas.>!

However, a literal meaning has context, and can be interpreted accordingly.

The Hanafis require only that a measure of legal reasoning be needed to determine
legal cause in order to justify recourse to the use of giyas.”> The proponents of giyas
provide for this scenario under their classifications of analogy that are, namely, giyas
whose legal cause is stated in the text (givas mansis al-‘illah), analogy of the superior

(giyas al-awla) and obvious analogy (giyas jali).>?

But even these classifications being
modes of giyas, as opposed to direct reliance on the text, is disputed among the
proponents themselves. Abiui al-Hasan al-Karkhi, the Hanafi scholar, goes contrary to
the position of the Hanafi School and claims his view is echoed by some of the early
Shafi‘is, that as proponents of giyas, they submit, that when a new case is examined
through giyas by way of a legal cause that is stated in the text, then it becomes a case

of acting by textual evidence itself.’* Al-Shawkani views the dispute in this area as one

N Irshad, vol. 2, p. 882.

3 al-Burhan, vol. 2, p. 61; al-Bahr, vol. 5, p. 186.

2. Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, p. 197.

3 Ibid., p. 201.

3% Abi al-Khattab al-Kalwadhani, al-Tamhid fi usiil al-figh, Mufid Muhammad and Muhammad b. °Ali b. Ibrahim
(eds.), 4 vols. (Mecca: Markaz al-Bahth al-°Ilmi wa Ihya® al-Turath al-Islami1 - Jami®ah Umm al-Qurra®, 1985)
vol. 3, p. 443.
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confined to the premise of language, which, to a significant extent, simplifies the

broader contention surrounding giyas.>

The textual indications (hurif al-talil) of the legal cause appear commonly in the form
of phrases, words or particles in the Arabic language that convey the meaning of cause.
For this reason it would be imperative, in any exposition of this phenomenon of the
language, to include the actual Arabic text in its transliterated form, so as to dispel any
uncertainty of the specific language constructions being discussed. Another important
problem to deal with is the variation of legal value or classification that has been given
to these phrases, words or particles. I will attempt to simultaneously group the types of
indications and to provide the classification and definition given by their respective

proponents.

It has been previously stated that various particles, nouns and verbs have been utilised
for indicating legal cause. Particles such as kay, al-lam, idhan, min, al-ba’, al-fa’>® and
inna;’’ nouns such as i ajli or min ajli, jarra’, C‘illah, sabab, mugtada,>® miijib,

mu’aththir and [i  ilmi>°

have been included in various sub categories and
classifications of textual evidence indicating legal cause. Verbs indicative of
identifying legal cause are, for instance, found in the wording: ‘I justify this’ (‘allaltu
kadha) or ‘I supported this with that’ (nazartu kadha bikadha)®® and ‘I compare this to
that” (shabbahtu kadha bikadha)®'. It is important that these indications be utilised in
the context of justifying legal cause, since the mere use of these words would not
suffice as an indicator of legal cause. Al-Zarkashi emphasised that these indications

may carry more than one possible meaning but that the context of the wording would

point to the correct legal cause.®?

5 [rshad, vol. 2, p. 886.

5 al-Bahr, vol. 7, p. 237.

57 This is mentioned by al-Shawkani in the Irshad, vol. 2, p. 882.
8 al-Bahr, vol. 7, p. 237.

3 Irshad, vol. 2, p. 883.

8 al-Bahr, vol. 7, p. 237.

1 Irshad, vol. 2, p. 883.

2 al-Bahr, vol. 7, p. 237.
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From the aforementioned it can be deduced that the types of words, that is, particle,
noun and verb, applied within context, may be an approach to categorise the textual
evidence of the legal cause. This study, however, categorises the textual evidence of
the legal cause by its legal value and will rely on word-type as a secondary means of
classification. I will thus first provide the divisions of textual evidence by the scholars

of legal theory followed by an elucidation of those divisions individually.

Al-Razi (d. 606AH) defines the methods of identifying legal cause (masalik al-‘illah)
by way of textual evidence as “that [textual evidence] which has an obvious indication
to the legal cause, whether [its indication] is decisive (gati‘ah)®®> or probable
(muhtamalah)®®’% What he means by gati‘ah is that the expression is indicative of
legal cause to such an extent that it cannot convey a meaning other than the
identification of legal cause, be it literally or figuratively.®® The following sub-sections

further examine the examples of al-Razi’s decisive and probable classifications.

Decisive indication (al-gati‘ah / al-qat ‘)

The decisive (al-gati‘ah) indication is an explicit expression by the language of the text
that conveys the meaning of legal cause. Five decisive expressions are given, namely,
“it 1s for this reason (li-“illati kadha)”, or “for this cause (li-sababi kadha)”, or “as a
consequence of this/that (li ajli hadha/dhalik)”, or “for this effect (li-mu’aththiri
kadha)”, or “for this outcome (li-mijibi kadha)’.®” The aforementioned may be
illustrated by the verse: “As a consequence of that (min ajli dhalik), We decreed upon
the Children of Israel that whoever kills a soul, unless for a soul or for corruption

[perpetrated] in the land, it is as if he had slain all of mankind’.®® Al-Ghazali (d.

63
64

This is more commonly referred to as al-gat“i. | have used al-gati‘ah as it’s the exact term used by al-Razi.

This is more commonly referred to as zanni. I have used muhtamalah as it’s the exact term used by al- Razi

8 al-Mahsil, vol. 5, p. 139.

% Muhammad Dakiiri, al-Qat‘iyyat mina’l-adillat al-arba‘ah, 1st ed. (Medina: “Amadat al-Bahth al-°IImi bi°l-
Jami‘at al-Islamiyyah bi°’l-Madinat al-Munawwarah, 1999), p. 443; al-Mahsiil, vol. 5, pp. 139-40 and pp. 452-
53.

7 al-Mabhsiil, vol. 5, p. 139.

% Quran, 5:32.
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505AH), cites examples from hadith reports for decisive indication, such as:® “The

ruling of seeking permission is in the interest of [preventing] the [lustful] gaze (li ajli’l-
basar)”’® and “I had only prohibited you as a result of the caravan (li ajli’l-daffah)”.!
In both of these reports al-Ghazali demonstrates his understanding of textual evidence

decisively identifying the legal cause.

Probable indication (zanni / muhtamalah)

With regards to the probable indications, al-Razi has mentioned three particles of
speech that are indicative of legal cause, namely, the lam, inna and the ba’. These are
indicative of textual evidence that does not directly identify the legal cause.”> An
example of the lam articulating the meaning ‘to establish this’, is for instance observed
in the verse: “I did not create the Jinn’> and mankind except in order [for them] to
worship Me (li ya‘budiini)”.”* For al-Razi, the letter /am in the aforementioned verse is
the prefixed lam of purpose (lam al-ta‘lil) or subjunctive particle lam, which in the

Arabic grammar denotes an indication of purpose.

The indication by the particle inna is demonstrated by the hadith report narrated by the
Companion Abu Qatadah al-Nu®man al-Ansari (d. 40 / 54AH) who reported that, with
regards to a cat drinking from the same vessel as people, the Prophet (s) said: “Indeed
it (innaha) is not unclean, certainly it (innaha) is one of those males or females who go
around [living] among you™’> From a grammatical standpoint, this particle type, the

particle of emphasis (harf al-tawkid) is used to denote reinforcement or corroboration.

%  Abt Hamid al-Ghazali, al-Mustasfa, Muhammad °Abd al-Salam °Abd al-Shafi (ed.) (Beirut: Dar al-Kutub al
‘Ilmiyyah, 1993), p. 308 (hereinafter al-Mustasfa).

0 Sahih al-Bukhari: kitab al-isti’dhan, bab al-isti’dhan min ajli’l-basar, hadith 6241.

" Sahih Muslim: kitab al-adahi, bab bayan ma kana mina’l-nahyi ‘an akli luhim al-adahi ba‘da thalathatin fi
awwali al-Islam wa bayan naskhihi wa ibahatihi ila mata sha’, hadith 4856.

2 al-Mahsil, vol. 5, p. 139.

73 Creatures mentioned in the Quran and hadiths who are created of fire or hot wind and live unseen alongside
humans. See Jonathan A.C. Brown, Hadith: Muhammad’s Legacy in the Medieval and Modern World (Oxford:
Oneworld Publications, 2009), p. 278.

7+ Quran, 51:56.

5 Sunan Abt Dawid: kitab al-taharah, bab su’r al-hirrah, hadith 75; Sunan al-Tirmidhi: abwab al-taharah, bab ma
Jja’a fi si’r al-hirrah, hadith 92.
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It appears that the contextual emphasis made by the particle inna conveys a form of

‘highlighting’ of the cause or reason for the ruling in question.

An example of the indication by the letter ba’ is demonstrated by the verse: “That is
because they (bi annahum) opposed Allah and His Messenger (s)”.7° Al-Shawkani
views this meaning as the purport of the text (hasil al-kalam) in this verse.”” In this
verse the ba’ represents the ba’ of cause (al-ba’ al-sababiyyah), which in the Arabic
grammar denotes an indication of cause or purpose. It can be observed from the
aforementioned examples that both the grammatical implication as well as contextual
application of the particles in question may convey an implied indication to the legal

cause.

Various other divisions and categories have been prescribed for textual evidences that
indicate legal cause. Al-Zarkashi divided textual evidence for identifying the legal
cause into the explicit (al-sarih) and apparent (al-zahir) indications.”® Al-Mardawi (d.
885AH) has provided three divisions of textual evidence, namely, the explicit (al-
sarth), apparent (al-zahir) —and suggestion and allusion (al-ima’ wa’l-tanbih)
indications, which is also attributed to Ibn al-Banna® (d. 720AH), al-Baydawi, al-
Subki” (d. 771AH), al-Burmawi (d. 831 AH)8'and others. °

The division of textual evidence into the two categories of the explicit (sarth) and
suggestion and illusion (al-ima’ wa’l-tanbih), is attributed to Abu al-Khattab al-
Kalwadhani (d. 510AH),%? al-Muwaffaq al-Din Ibn Qudamah (d. 620AH), Ibn Hamdan
(d. 695AH), Ibn al-Tuft (d. 716AH), Ibn gadi al-Jabal (d. 771AH), Ibn al-Hajib and

76 Quran, 59:4.

" Irshad, vol. 2, p. 882.

8 al-Bahr, vol. 7, p. 238.

" He was Taj al-Din al-Subki, the grandson of the famous jurisprudent Taqi al-Din al-Subki. He was a  scholar of
the Shaf°t School, an expert of Arab history and a senior judge of Damascus.

He is Shams al-Din al-Burmawi, a scholar of the Shaf°t School who specialised in jurisprudence and legal theory.
He served in the judiciary of Burma and wrote extensively on law.

°Ala’uddin al-Mardawi, al-Tahbir sharh al-tahrir fi usil al-figh, °Abd al-Rahman al-Jibrin, ‘Awad al-Qarni and
Ahmad al-Sarrah (eds.), 8 vols. (Riyadh: Maktabat al-Rushd, 2000), vol. 7, p. 3323.

82 He was a Shaykh of his time from the Hanbali School. He was the student of al-qadi Abu Ya“la.

80

8
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others.* The suggestion and allusion (al-ima’ wa’l-tanbih) indication will be discussed
as a separate method of identifying legal cause in this chapter. In what follows, the
focus of attention will thus be on the remaining divisions of the explicit (al-sarih) and

the apparent (al-zahir) indications.

The explicit indication (al-sarih)

Al-Amidi has defined the explicit indication (al-sarih) as “that which does not require
any inquiry and reasoning (istidlal), but rather it is a wording that is known in the
[Arabic] language to be indicative of it [the legal cause]”.%* Similarly, al-Abyari® (d.
616AH) states: “By al-sarth it is not intended to mean that which is not open to
interpretation, but rather, it is the contextual meaning of [conveying] causation (fa‘lil)
within it - depending on the apparent text’s indication of that meaning [causation]”.3°
This, in essence, is the distinction between the explicit (al-sarth) indication and the

decisive indication of the legal cause. The latter is not open to varying interpretations,

while the first is.

The explicit indication also has various categories. The first categories to be discussed
here are identical to the first three decisive indications postulated by al-Razi, namely,
the phrases: ‘for this legal cause’ (/i ‘illati kadhda or i sababi kadha) and ‘for this
cause’ (i ajli kadha).}” A subtle variance to the latter, ‘as a result of this cause’ (min
ajli kadha), is included under the explicit indication, which is not earlier listed under

the decisive indications.58

Most of the aforementioned indications, however, are disregarded as explicit (sarth) by
Ibn al-Sam®ani and al-Asfahani (d. 749AH). They have only accepted li ajli kadha, min

ajli and li ajli and excluded the remaining indications. They defined the wording of

83 cAla’uddin al-Mardawi, al-Tahbir sharh al-tahrir fi usil al-figh, vol. 7, p. 3323.

8 al-Bahr, vol. 7, p. 238.

85 Some manuscripts also refer to him as al-Anbari and Ibn al-Anbari. See Irshad, vol. 2, p. 910.
8 TIbid.

I have previously cited examples of these under the discussion of decisive indication (gati‘ah).
88 Irshad, vol. 2, p. 883.
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causation that is required for explicit indication, as “a way by which the legal cause is
known without any further means apart from the text itself ... because they serve the
purpose of articulating what the ruling is as a result of’.%° They also highlighted that
the ‘stronger’ direct indication that is independent of ‘further means’, such as by way

of a particle, is of higher legal value.”

The next category of the explicit indication comprises phrases like ‘kay yakiinu kadha’.
Al-Juwayni, in clarifying this,”! cites the verse: “...so that (kay) it will not be a
perpetual  distribution [of wealth] between the rich from among you”’> Al-Razi,
however, does not accept this particle as an explicit indication.”® Another example of a
contested indication is ‘in that case’ (idhan), which is seen as a category of the explicit
indication by al-Shirazi®* and al-Ghazali,”” while al-Juwayni has classified it as an

apparent indication of the legal cause under his discussion on the expression of the

command form (sighat al-amr).”°

Al-Shawkani mentioned a category of the explicit indication denoted by the
grammatical construction accusative of purpose (maf ilun lahu),”” which is used to
specify motive behind an action. This is demonstrated in the verse: “They place their
fingers in their ears against the thunderclaps out of fear of death (hadhar al-mawt)”®
or the phrase: “I beat him for the purpose of [instilling] discipline (darabtuhu
ta’diban)”.*® Here, fear of death and instilling discipline, respectively, are indicative of

the purpose for the action in question and thus al-Shawkani considers this construction

as indicative of explicit textual evidence.

8 al-Bahr, vol. 7, p. 239.

% Tbid.

' al-Burhan, vol. 2, p. 31.

9 Quran, 59:7.

% Irshad, vol. 2, p. 884.

% Ibrahim b. °Ali b. Yusuf al-Shirazi, al-Luma® fi usil al-figh, 2nd ed., (Beirut: Dar al-Kutub al-°Ilmiyyah, 2003),
p. 110 (hereinafter al-Luma®).

% Irshad, vol. 2, p. 884.

% al-Burhan, vol. 1, p. 152.

97 This is also commonly referred to as maf*il li-ajlihi.

% Quran, 2:19.

% Irshad, vol. 2, p. 884.
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Categories of the explicit indication (al-sarth) have been encountered that have also
been classified as decisive indication (al-qat7). Much difference of opinion exists
amongst the jurists with regards to the actual definitions of these categories along with
the subsequent legal value they hold. I will further examine the specificity of
indications of the legal cause and attempt to identify those areas of commonality in the

various subcategories of this discussion.

The apparent indication (al-zahir)

The apparent indications (al-zahir) that are identical to the three categories of
indications encountered under the categories of probable indications (al-zanni) will
now be discussed. The foremost being the prefixed particle of purpose (lam al-talil) or
subjunctive particle lam, which has been demonstrated in the verse: “[/He] who created
death and life in order to. test you (li-yabluwakum) [as to] which of you is best in
deed” '

Inna (with double niin) is yet another apparent particle for indicating the legal cause, as
demonstrated by the hadith report:!°' “Certainly it (innaha) [the cat] is but of those
[creatures] who dwell among you”.'"? Al-Abyari rejects inna as a particle for indicating
the legal cause, claiming that consensus among the grammarians existed to this effect.
Sadr al-Shari‘ah (d. 747AH), while acknowledging its inclusion in this category by the
majority of jurists, argues similarly to al-Abyari, that it is merely for emphasising the
statement (al-ta’kid) and that it has no role in indicating legal cause. He considers the
legal causation (al-ta‘lil) apparent in the cited hadith report as being understood from

the context of the statement being made.'%?

100 Quran, 67:2.

1 Sunan Abt Dawid: kitab al-taharah, bab su’r al-hirrah, hadith 75; Sunan al-Tirmidhi: abwab al-taharah, bab ma
ja’a fi si’r al-hirrah, hadith 92. See page 37, footnote 75, cited in the previous discussion under ‘probable
indication’.

192 Irshad, vol. 2, p. 884.

193 al-Bahr, vol. 5, p. 192.
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The prefixed particle ba’ has also been accepted as an apparent indicator of the legal
cause. Ibn Malik (d. 672AH) has set as a condition for its validity that, in most cases, it
should be interchangeable with the particle lam. He cited various examples of this from
the sacred texts, such as the verses: “That is because they (bi-annahum) opposed Allah
and His Messenger (s)”'%;, “For wrongdoing (fa-bi-dhulmin) on the part of the Jews,
We made unlawful for them [certain] good foods which had been lawful to them
[before], and for their averting (bi-saddihim) from the way of Allah many [people]”'%;
“So each We seized because of his sin (bi-dhanbihim)”'%; and the hadith report: “None
of you shall enter Paradise by way of his deeds (bi-‘amalihi)’.'” Al-Amidi and al-Safi
al-Hindi (d. 715AH) also viewed the prefixed ba@’ as an apparent indicator of the legal
cause, citing the verse: “As reward for what they used to do (bi ma kanii yafalin)’.'*8
Al-Zarkashi has also attributed the view to the Mu‘tazilah, who argue that it is in fact

based upon the grammatical expression of ‘cause and effect’.!?’

Thus far, the particles of apparent indications (al-zahir) of the legal cause that are
synonymous to the particles of probable indications (al-zanni), mentioned earlier, have
been looked at. The particles that are unique to the apparent indications will now be

discussed.

The particle an al-maftihah al-mukhaffafah (07). is considered’ an apparent indicator of

the legal cause and is demonstrated by the verse “Then should We turn the message

away, disregarding you, because you are (an kuntum) a transgressing people?’''® The

particle in (O)) al-maksiirah al-sakinah is also regarded as an apparent indication, but it

104 Quran, 8:13.

105 Thid., 4:160.

106 Thid., 29:40.

97 Musnad al-Imam Ahmad b. Hanbal: musnad Abi Hurayrah, hadith 7597. The convention for musnad hadith
works may appear to differ from other hadith works cited in this thesis. That is because musnad works primarily
reference hadith reports to its narrator as opposed to the kitab and bab format. However, in the minority of cases
where kitab and bab format has been used, such references will be provided.

108 Quran, 46:14.

199 al-Bahr, vol. 5, p. 192.

110 Quran, 43:5.
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has to simultaneously function as a conditional particle and the cause of the ruling

delivered by the text.

Al-Juwayni has included the particle fa’ to denote investigation (al-ta‘qib), sequence
(al-tartib) and causation (al-tasbib).'"'! The fa’ acts as a particle of legal causation
whenever a connection is created between the ruling and the quality (wasf) via this
particle. This may occur when the ruling precedes the fa’ that is attached to the legal
cause, or, where the legal cause precedes the fa’ that is attached to the ruling.''? The
former is demonstrated by the hadith report: “Do not cover his head, for indeed he (fa-
innahu) will be resurrected pronouncing the talbiyyah''3”''* while the latter is seen in
the verses “The [unmarried] woman or [unmarried] man found guilty of fornication,
lash each one of them (fa’jlidii) with a hundred lashes™''> and “[As for] the thief,
[whether] male or female, amputate (faqta‘ii) their hands”.''® These constructions of
the fa’, in relation to the legal cause, clearly present the legal verdict for fornication as

being lashed and for theft, having limbs amputated.

The particle la‘alla, that conveys the meaning ‘so that’, is yet another apparent
indicator of legal cause.!'” The Kufan grammarians view its use in the Quranic text to
be purposed for clarification, and denoting the meaning of ‘hope’ (tarajji).''® They
demonstrate its application by the verse: “O mankind, worship your Lord, who created

you and those before you, so that you (la‘alla-kum) may become righteous.”'°

Ibn Malik has mentioned the particle idh as an apparent indicator of the legal cause,

citing the verse:'? “And when (idh) you have withdrawn from them and that which they

" al-Burhan, vol. 1, p. 51.

12 al-Bahr, vol. 7, p. 246.

113 A remembrance chanted by pilgrims engaged in the rituals of Hajj.

114 Sahih al-Bukhart: kitab al-jana’iz, bab kayfa yukaffan al-muhrim, hadith 1268.
115 Quran, 24:2.

116 Tbid., 5:38.

"7 Irshad, vol. 2, p. 884.

"8 al-Bahr, vol. 7, p. 249.

119 Quran, 2:21.

120 gl-Bahr, vol. 7, p. 250.
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worship besides Allah, then retreat (fa’wii) to the cave”.'?! He also included the

particle hatta and demonstrates its application by the verses:

Fight those who do not believe in Allah.... until (hatta) they have paid

the poll tax (jizyah).'??

We will surely test you until (hatta) We make evident those who strive

among you.'?

Fight them wuntil (hattd) there is no [more] tribulation and [until]

worship is [exclusively] for Allah."**

Al-Shawkani has argued that the particles la‘alla, idh and hatta contain an apparent
weakness that cannot be overlooked when compared to the corpus of indications of
legal causation. He has, however, not -elaborated, beyond this statement, any

substantiation of his view.!?>

Other textual indications of the legal cause have not been clearly placed within the
aforementioned categories that have = been discussed. = Al-Qarafi has, for instance,
included la jarama as an indication of legal causation.!?® He cites as example the verse:
“Assuredly (la jarama), they will have the Fire, and they will be [therein]
neglected”.'” With this, he further included most of the particles that are indicative of

condition (shart) and recompense (jaza’).

He demonstrates this principle through the verse: “Then after distress, He sent down

upon you security [in the form of] drowsiness, overcoming a faction of you, while (wa)

121 Quran, 18:16.

122 Tbid., 9:29.

123 Ibid., 47:31.

124 Ibid., 2:193.

125 Irshad, vol. 2, p. 886.
126 al-Bahr, vol. 5, p. 197.
127 Quran, 16:62.
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another faction worried about themselves”.'”® Al-Juwayni argues that the waw,

translated here as ‘while’, in context, conveys the meaning of when (idh).'?

Other indications, such as particles, that are afforded far less consensus or attention in
the works of legal theory are discussed in the works of grammar and philology. These
may be consulted to evaluate the indicators that have been too obscure to be included

in this study.

It has been highlighted that the four main categorisations of textual indications of legal
cause, namely, decisive (al-gat‘i), probable (al-zanni), explicit (al-sarth) and apparent
(al-zahir), have both disputed classification and utility of its respective textual
indications. While much of the resultant disparities could be further investigated and
evaluated, such an ambition is beyond the scope of this study since it merely seeks to
establish the foundations of the various methods of identifying legal cause, and has no
intent of seeking the ‘most correct’ methods of identifying legal cause. Rather, the
study seeks to uncover the mechanisms proposed and employed to identifying the legal

cause, as presented by the legacy of Sunni scholarship.

3. Suggestion and Allusion (al-ima’ wa’l-tanbth)

Suggestion and allusion (al-tima’ wa’l-tanbih) is predominantly classified as a valid
method of identifying the legal cause in the works on legal theory. While some
scholars have included it under the method of textual indication (al-nass), others have
viewed it as an independent method.!’® It will thus be included as the third method of

legal cause identification in this chapter.

Ibn al-Hajib has defined suggestion and allusion as “the coupling [of a ruling] with a

quality (wasf), which, were it not for this quality or [anything that could be utilised as]

128 Quran, 3:154.
129 al-Burhan, vol. 1, p. 51.
130 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 238.
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its equivalent being considered for legal causation [of this ruling], it would be
considered farfetched, so it [the quality] carries the purpose of the legal cause to avoid
the farfetchedness”.!3! He contextualised this definition with the hadith report of the
Bedouin who confessed to the Prophet (s): “‘I have had sexual intercourse during [the
hours of fasting in] Ramadan’. The Prophet (s) replied: ‘Free a slave’.'*? This, Ibn al-
Hajib explains, is tantamount to the Prophet (s) saying: “When you’ve had sexual
intercourse during the hours of fasting, then expiate”.!*> The example cited by Ibn al-
Hajib seems to aptly support his definition that requires the removal of farfetchedness,
this would be the case of the freeing of a slave were it not as expiation for breaking

compulsory fast.

Al-Zarkashi explains the method of suggestion and allusion as follows:

It is indicative of legal causation through observance (bi’ [-tizam),
since it is understood through meaning [and] not [via] the literal
text, and if it was, it would be [considered to be] of the explicit
(al-sarth) methods of identifying legal cause. The perspective of
its indication is that its mere mentioning [along] with the ruling
prevents it [the ruling] from . not having benefit, because it [the
ruling] would be futile [with its absence], thus it is imperative that
it exists for [some kind of] benefit, that being either as the legal
cause [itself] or as an aspect or condition of it and the more
apparent (al-azhar) of it is its being the legal cause, since it

constitutes the mass of adaptability of the Sharia.'3*

From al-Zarkashi’s definition it can be seen that the indication by way of suggestion

and allusion ought not to be as directly understood from the text as in the case of the

31 Muhammad b. “Abd al-Rahman al-Asfahani, Bayan al-mukhtasar sharh mukhtasar Ibn al-Hajib, Muhammad
Muzahhir Baqa (ed.), 3 vols. (Jeddah: Dar al-Madani, 1986), vol. 3, p. 87 (hereinafter Bayan al-mukhtasar).

132 Musnad al-Imam Ahmad b. Hanbal: musnad Abi Hurayrah, hadith 7900.

133 Bayan al-mukhtasar, vol. 3, p. 87.

3% al-Bahr, vol. 7, p. 251.
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explicit (al-sarih) indications. It should enable a realised benefit from the ruling, which
should surface as the most apparent of the possibilities of legal causes. It is interesting
to note that he views this approach to legal cause identification as a prolific source of

adaptability of the law itself.

Various manifestations of suggestion and allusion indications have been discussed by
jurists. Al-Amidi presented the most comprehensive discussion of this topic, which
includes forms of suggestion and allusion by other jurists. They will be examined as

they appear in the following listing.

Types of indications that constitute suggestion and allusion

The first type of suggestion and allusion occurs when a connection is formed between
the ruling and the legal cause by means of a prefixed fa’. This, in turn, may take two

distinct forms:

o When the fa’ is prefixed to the legal cause and the ruling precedes it. This is
demonstrated by the hadith report that has previously been analysed concerning
the pilgrim in consecration (ihram): ‘Do not cover his head, for indeed he (fa-
innahu) will be resurrected pronouncing the talbiyyah”.'* The ruling here, to
not cover his head, precedes the legal cause that is prefixed by the fa’, which
indicates that he will be resurrected pronouncing the ralbiyyah, which in turn,
may allude to the notion that he will in fact be resurrected in a state of

consecration (ihram) as a result of him dying in that state.

o When the fa’ is prefixed to the ruling and the legal cause precedes it, which may

occur in two ways:

135 Sahih al-Bukhart: kitab al-jand’iz, bab al-kafn fi thawbayn, hadith 1265.
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° When the fa“ is prefixed to the speech of the Legislator,!3® Ibn Qudamah
demonstrates this rule'?” by the verse: “They ask you about menstruation.
Say, ‘It is harm, so keep away (fa‘tazili)'3® from [your] women during
menstruation’”’'¥  This is also demonstrated by the hadith report

“Whosoever apostates from his religion, then kill him (fagtulithu)”.'*°

When the fa’ is prefixed to the statement of a narrator of the hadith
report.'*! Examples of this category are presented by Ibn Qudamah with
the hadith report: “The Messenger of Allah forgot [during the course of
prayer] and then fell into prostration (fa-sajada)”,'*> and also by al-
Ghazali with the hadith report:'¥* “Ma‘iz committed adultery and thus

was stoned (fa-rujima)”.'**

The second type of suggestion and allusion comprises the occurrence of an entire event
that is presented to the Prophet (s), and he subsequently gives a ruling in response to it.
In such a case the entire event will be viewed as the legal cause. To demonstrate, al-
Amidi cites as an example, the hadith report of the Bedouin that confessed to the

Prophet (s):

‘l had intercourse with my wife in [the hours of fasting in] Ramadan’. He
[the Prophet (s)] asked: ‘Can you set a slave free?” He said: ‘No’. He
then asked: ‘Can you fast for two consecutive months?” He said: ‘No’.

The Prophet (s) then asked ‘Can you feed sixty poor people?” he said

136 In this context it means the words of God or the words of the Prophet (s).

137 Ibn Qudamah al-Maqdisi, Rawdat al-nazir wa junnat al-munagzir fi usil al-figh “ala madhhab al-Imam Ahmad b.
Hanbal, 2 vols. (Beirut: Mu’assasat al-Rayyan li’l-Taba‘at wa’l-Nashr wa’l-Tawzi®, 2002), vol. 2, p. 197
(hereinafter: Rawdat al-nagir).

138 Meaning: to refrain from sexual intercourse with them.

139 Quran, 2:222.

140 Sahth al-Bukhari: kitab al-jihad, bab la yu‘adhdhabu bi ‘adhab Allah, hadith 3016.

141 Rawdat al-nagzir, vol. 2, p. 198.

142 Sunan Abt Dawiid: kitab al-salah, bab sajdatay al-sahw fi-hima tashahhud wa taslim, hadith 1039.

143 Abti Hamid al-Ghazali, Shifa’ al-ghalil fi bayan al-shabah wa’l-mukhil wa masalik al-talil, Hamd al-Kabisi
(ed.) (Baghdad: Matba‘at al-Irshad, 1971), p. 29 (hereinafter Shifa’ al-ghalil).

144 Sunan Abt Dawid: awwal kitab al-hudid, bab rajm Ma‘iz b. Malik, hadith 4422-24.
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‘No’. The Prophet (s) then gave him some dates and instructed him to

give it in charity.!®

This indicates that the entire event of intercourse during the fasting hours of Ramadan
is the legal cause for expiation, and what is implied by the response of the Prophet (s)
was as if he was saying: “When you’ve had intercourse then expiate by freeing a slave,

or fasting for two consecutive months, or by feeding sixty poor persons’.

The third type of suggestion and allusion occurs when the Legislator’s statement
mentions a quality (wasf) along with the ruling to such an extent that if that quality is
not the legal cause; the statement would be void of any use. This occurs either by the
use of a question in its place or a question with regards to its parallel case.'*® These

may take three forms:

o The first form occurs when the Legislator mentions the quality instead of a
ruling, without a question being posed.'*’” This is demonstrated by the hadith
report of Ibn Mas‘tud (d. 42AH) when he presented water, in which dates were
steeped (nabidh), to the Prophet (s) for ritual ablution (wudii’). The Prophet (s)
performed the ritual ablution and said “Good dates and pure water”.'*® The
hadith report clearly shows the permissibility of performing ritual ablution with
the water that was used to steep dates. This is evident from the Prophet’s (s)
mere mentioning of the quality of the water, along with the ruling that the water

remained pure, before any question was posed to him by Ibn Mas“ud.

o The second form occurs when a question prompts the Lawgiver (in the case of
the Prophet (s)), by asking a question pertaining a quality within the question

and then he pronounces its ruling. In such a case the quality would be accepted

195 Sunan Abi Dawiid: kitab al-sawm, bab kaffarah man ata ahlahu fi Ramadan, hadith 2390.

146 Sayf al-Din al-Amidi, al-Thkam fi usil al-ahkam, °Abd al-Razzaq °Afifi (ed.), 4 vols. (Beirut: al-Maktab al-
Islami, 2004), vol. 3, pp. 256-57 (hereinafter al-Thkam).

147 Ibid., vol. 3, p. 257.

148 Sunan Abt Dawid: kitab al-taharah, bab al-wudii’ bi’l-nabidh, hadith 84.
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as the legal cause of the given ruling. Al-Amidi clarifies this notion with the
example of the hadith report where the Prophet (s) was asked about the
permissibility of trading fresh dates for dried dates of equal quantity:'*° “The
Prophet (s) asked: ‘Does the [weight of] fresh dates decrease when they are
dried?” They [the questioners] replied: ‘Yes’, thus he said: ‘In that case, no (fa la
idhan)’.”">° The Prophet’s (s) response shows that a decrease in weight, is the
legal cause of the prohibition of the aforementioned trade, clearly showing that

the quality enquired by the Prophet (s) was also the legal cause, which was

necessary to prevent a scenario of inconsequence.

o The third form mentioned by al-Amidi concerns the hadith report of the lady
from the Khath®am tribe who asked the Prophet (s): “‘O Messenger of God, the
command of Allah has come for His slaves to perform Hajj, but my father is an
old man and cannot ride. May I perform Hajj on his behalf?”” He said: ‘Yes,
because if your father owed a debt you would pay it off?”’, [to which] she
replied: “Yes’”.!5! Here the Prophet (s) mentioned the parallel case of the
father’s owed pilgrimage in relation to the case of natural debt incurred by man,
alluding to it being the legal cause of the ruling he had given her. If this was in
fact not the legal cause, the statement of the Prophet (s) would be entirely

inconsequential.'>?

A group of jurists hold the view that the condition for understanding legal causation
under this type of suggestion and allusion is that the evidence must indicate that the
ruling is given in the form of an answer to a question, since it is possible that the ruling
could be derived as a result of an indication, for instance, to recommence with an
activity. Al-Shawkani demonstrates this point by the example of a teacher who is about

to commence with a lesson. The student in the class suddenly informs the teacher of

199 al-Thkam, vol. 3, p. 257.

159 Musnad al-Imam Ahmad b. Hanbal: musnad al-°Asharah al-Mubashshirin bi‘l-jannah, musnad Ab1 Ishdaq Sa“d b.
Abi Wagqqas, hadith 1534.

51 Sunan Ibn Majah: abwab al-mandsik, bab al-hajj “an al-hayy idha lam yastati©, hadith 2909.

152 gl-Thkam, vol. 3, pp. 257-58.
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the death of the Sultan. The teacher, on receiving this news, instructs the pupil to
continue reading his lesson. This does not indicate that the legal cause for the
instruction of reading is as a result of the news of the Sultan’s death. The motive of the
instruction is for the pupil to continue with his work and not to busy himself with

matters that does not concern him at that moment.!>3

In the fourth type of suggestion and allusion a distinction is made between two rulings
and their associated qualities. Al-Amidi has cited various texts to demonstrate this
type, such as the hadith report:">* “For footmen there is one share and for horsemen
there are two shares”.!>> Al-Shawkani comments that the directive in the hadith report
points to the cause of apportionment of single and double shares respectively for
footmen and horsemen, by the mere mentioning of qualities, of the soldiers’ relation to

the shares that they receive.'>®

A ‘singular’ form of this type of suggestion and allusion also exists, and is indicated by
the hadith report: “The killer does not inherit from the one he kills”.">’ Here, the killer
is singled out by mentioning his quality, that of being a killer of someone he is to

inherit from, with the ruling of not inheriting.!®

Yet another form of suggestion and allusion exists where a conditional distinction 1is
made by the Legislator such as in the hadith report: “Gold [is to be paid for] by gold,
silver by silver, wheat by wheat, barley by barley, dates by dates, salt by salt, like by
like, [payment being made] hand to hand. If the commodities differ then trade as you
wish hand to hand”.’>® Here, the conditional distinction is made between identical
commodities vs differing commodities as a condition for trading in equal measure vs

unrestricted measure.

153 Irshad, vol. 2, p. 888.

154 al-Thkam, vol. 3, pp. 259-60.

155 Musnad al-Imam Ahmad b. Hanbal: abwab al-jihad, bab gismat al-ghana’im, hadith 2854.

156 Irshad, vol. 2, p. 889.

57 Musnad al-Imam Ahmad b. Hanbal: musnad al-°Asharah al-Mubashshirin bi‘l-jannah, awwal musnadUmar b.
Khattab, hadith 346.

158 gl Thkam, vol. 3, p. 259.

159 Sahih Muslim: kitab al-musaqat, bab al-sarf wa bay* al-dhahab bi’l-warigi nagdan, hadith 1587.
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Al-Amidi goes on to include Quranic examples under this type of suggestion and
allusion. He explains that it may denote extent (al-ghayah) as in the verse: “And do not
approach them until they are pure”'®’; exception (al-istithna’) demonstrated by the
verse: “then [give] half of what you specified, unless they forego the right or the one in
whose hand is the marriage contract foregoes ir’'%'; and the expression of redress (lafz
al-istidrak) that is clarified with the verse: “Allah will not impose blame upon you for
what is meaningless in your oaths, but He will impose blame upon you for [breaking]

what you intended of oaths” .\

A fifth type of suggestion and allusion comprises the mentioning of a quality after or during the
speech of the Legislator, that if it were not the legal cause of the stipulated ruling it would create
a drift in the language (khabt fi °I-lughah) and confusion in the speech (idtirab fi °I-kalam) of the
Legislator, which would be impossible to ascribe to the Legislator.'® Al-Amidi, to demonstrate
this, cites the verse: “O you who have believed, when [the adhan] is called for Friday prayers,
then proceed to the remembrance of Allah and leave trade”.'®* This verse carries the explanation
that Friday prayer is in fact the legal cause for its associated rulings of, one, responding to the
prayers and, two, abandoning any form of trade during this time. If it was not the legal cause for
prohibiting trade, presumably due to it posing a possible obstacle to the attendance of Friday

prayers, then its mentioning would be inconsequential, since trade does not automatically prevent

the attendance of prayer.'%

The remaining types of suggestion and allusion are those compiled by al-Zarkashi in
his al-Bahr al-muhit, providing an additional four forms of suggestion and allusion.

They are as follows:

160 Quran, 2:222.

161 Thid., 2:237.

162 Thid., 5:89.

163 al-Thkam, vol. 3, p. 260.
164 Quran, 62:9.

165 gl-Thkam, vol. 3, p. 260.
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A sixth type of suggestion and allusion occurs with the assigning of a ruling to a
quality by the pronouncement of a condition with an associated recompense (jaza’).'®®
This is demonstrated by the verse: “Whosoever is God conscious, He will make a way
out for him, and He will provide for him from where he could not imagine”.'’ The
verse implies that the condition of ‘God consciousness’ 1is associated with the
recompense of help and provision from God. “Whosoever places his trust in God, then
He will suffice him”,'® meaning: as a result of him placing his trust in God, God will
suffice him since recompense follows the fulfilment of the condition of trusting in
God.'® Al-Zarkashi also provided hadith reports to this effect: “He who offers prayer
for the dead, for him is [the reward of] one girar’'’® and “If anyone revives dead land,

it belongs to him”.!7!

The seventh type of suggestion and allusion entails that legal causation is expressed by
the absence of the ruling as a result of the presence of a preventing factor (al-

mani©).'’> This is demonstrated by the verses:

And if it were not- that the people would become one community [of
disbelievers], We would have made for those who disbelieve in [God] The
Most Merciful, for their houses, ceilings and stairways of silver upon

which to mount...'3

And if Allah had extended [excessively] provision for His servants, they

would have committed tyranny throughout the land."™

166 gl-Bahr, vol. 7, p. 256.

167 Quran, 65:2-3.

168 Tbid., 65:4.

169 al-Bahr, vol. 7, p. 256.

170 Sahih Muslim: kitab al-jand’iz, bab fadli’l-salati “ala al-jandzati wa ittiba‘iha, hadith 945.
' Muwatta® Malik: kitab al-’aqdiyyah, bab al-qada’ fi ‘ammarati al-mawat, hadith 26.

172 al-Bahr, vol. 7, p. 257.

173 Quran, 43:33.

174 Ibid., 42:27.
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And if We had made it a non-Arabic Quran, they would have said, ‘Why

are its verses not explained in detail [in our language]?'"

The eighth type of suggestion and allusion is indicated by the dislike of God (as
mentioned in the sacred texts) of the claim that He has not created His creation with
any benefit or wisdom in mind.!”® Various verses demonstrate this, such as the

statements:

Then did you think that We created you uselessly and that to Us you

would not be returned?'’’

Does man think that he will be left neglected?'’

We have not created the heavens and earth and that [which lies] between

them in play.'”

The ninth type of suggestion and allusion is indicated by the dislike of God that
mankind should ascribe likeness to differing things and ascribe difference to like
things.!® This is indicated by the verses: “Then will We treat the Muslims like the
criminals?’'8! and: “The - believing men and believing ~-women are allies of one
another”.'2 What is implied is that likeness may not be ascribed between Muslims and
criminals, likewise difference should not be ascribed between believing men and
woman in the context of them being allies to one another. It appears, like the previous

two types of suggestion and allusion, that a considerable dependence is placed on the

context of the wording of the text.

175 1bid., 41:44.

176 al-Bahr, vol. 7, p. 258.
177 Quran, 23:115.

178 Thid., 75:36.

179 Ibid., 44:38.

180 gl_Bahr, vol. 7, p. 258.
181 Quran, 68:35.

182 Thid., 9:71.
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Suitability (al-mundasabah) of the quality purposed to be the legal cause by way of

suggestion and allusion

Jurists have differed whether the quality (wasf) stipulated to identify the legal cause
must be suitable (munasib) for the ruling, when suggestion and allusion is the method

of identifying the legal cause. Al-Zarkashi discussed three views regarding this.

o The stipulation of a suitable quality is necessary, like in the aforementioned
cases of fornication, theft and illicit breaking of fast in Ramadan. If there was no
suitable quality in these cases the process of legal causation would be
tantamount to ruling by impulse. This is the view of al-Juwayni and al-

Ghazali.!83

o Al-Razi reports a second view claiming that, the overwhelming majority of
jurists do not require this stipulation since the mere arrangement of the legal
cause upon the ruling suffices. This view is also preferred by Ilkiya al-Tabari (d.

505AH).!84

o A third position holds that the stipulation of a suitable quality is preferred when
the process of legal causation is understood from the angle of suitability (al-
munasabah), as in the case of the third, fourth and fifth types of suggestion and
allusion. This is the view of Ibn al-Hajib who cites as example the hadith report:
“The judge should not pass judgement whilst in a state of anger”.'® He goes on
to explain, that when legal causation is understood from an angle other than
suitability (al-mundsabah) then the stipulation of a suitable quality is not

preferred. '8¢

183 al-Bahr, vol. 7, p. 258.

184 Ibid., p. 259.

185 Sahth Muslim: kitab al->aqdiyyah, bab karahati gada’ al-qadi wa huwa ghadban, hadith 1717.
186 gl-Bahr, vol. 7, p. 259.
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The varying definitions of suggestion and allusion along with theories and textual
examples of its various types have been discussed, as proposed by the jurists. It is
evident that the indirectness of this method would generate more diverse outcomes
with respect to possible legal causes of rulings found in the sacred texts. It is
interesting to note that this method, however, is still included as a valid method to
identify the legal cause. In terms of legal value it can be assumed that, by its placement
as the third of the valid methods of identifying the legal cause, in the major works of
legal theory, that it has a lesser value compared to the methods of consensus and
textual evidence. However, its significance as a method of identifying the legal cause
cannot be overlooked, considering the plethora of legal cases in the sacred texts that

would not meet the requirements of the methods of consensus and textual evidence.

The last of the valid methods discussed in this chapter will now be discussed, as found

in the works of legal theory, namely, the actions of the Prophet (s).

4. Actions of the Prophet (s) (fi‘l al-Nabi)

Using the actions of the Prophet (s) has also been acknowledged as a valid means to
identify legal cause. The topic of identifying the legal cause by the actions of the
Prophet (s), receives very little attention in the works of legal theory. This is perhaps as
a result of its perceived simplicity or, because instances of its appearance or

applicability to cases in hadith literature are rarely found.

In his al-Taqrib wa’l-irshad, al-Baqillani explains that when the Prophet (s) performs
an action after something occurs, it may be understood that his action is as a result of
the event that occurred. He cites the example of the Prophet (s) prostrating after
forgetfulness in prayer. It may be accepted that the prostration comes as a direct result
of his forgetfulness in prayer, that is, his forgetfulness is the legal cause of prostration

in this instance.'®” This method requires that no ruling is pronounced by the Prophet

87 al-Bahr, vol. 7, p. 262.
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(s), and that only his action, in response to an event, prompts an indication to the legal

cause.

Such instances, however, rare, do exist in the hadith reports, where no particular ruling
is articulated by the Prophet (s), but by way of his reaction or physical response to an
event, it can be perceived to be indicative of a ruling that comes as a result of a

particular cause.

This theory appears simpler to conceptualise when the event is immediately or closely
followed by a ‘reflex’ or immediate response by the Prophet (s). But how does varying

proximity between event and reaction affect the operation of this method?

This may also apply to events where the action is performed by other than the Prophet (s), such
as the Companions, but it is implied that the actions are caused by the Prophet’s (s) actions. A
case in point is the hadith report that give account of the Prophet’s (s) actions after the stoning of
Ma‘iz b. Malik, a Companion, who confessed to committing adultery and insisted on being
expiated through capital punishment.'®® A hadith report narrated by the Companion Abu Barzah
al-Aslami, states: “The Messenger of God (s) did not pray on Ma‘iz b. Malik, nor did he prohibit
[anyone] from praying on him”.'%° In another report by the Companion Abii Burdah it states:
“The Prophet (s) did not pray on Ma‘iz b. Malik, nor did he prohibit [anyone] from praying on
him”.'" An important note to proceed: other hadith reports do shed further light on the ruling of
praying on persons who are executed by capital punishment. The current exercise though, is
merely interested in demonstrating the application of this method of identifying the legal cause

as opposed to establishing the veracity of the overall legal content of this case.

The account given by al-Aslami and Abu Burdah refers to events that unfolded after
the stoning of Ma‘iz. The prayers offered for the deceased occurs after a considerably
longer time following the stoning and even longer after the confession made by Ma‘iz.

Yet, it is evident that the Prophet’s (s) omission of prayers on him indicates to either

188 Sahih Muslim, kitab al-hudid, bab man i‘tarafa ‘ala nafsihi bi’l-zinda, hadith 1694.
189 Sunan Abt Dawiid, bab al-salat “alda man qatalat-hu al-hudid, hadith 3186.
190 gl-Sunan al-Kubra: bab al-salat ‘ala man qatalat-hu al-hudiid, hadith 6831.
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the stoning or the confession to adultery. Al-Baghawi (d. 516AH) reports on some of
the derived contention in this case. He states that al-Zuhri (d. 123AH) ruled that the
one who is stoned to death is not prayed upon, while Malik argued that the community
could pray on him but not the judge that had instituted the sentence of death by
stoning.'”! Here the question arises as to, how would the Prophet’s (s) own omission of
an act or his approval of that act by others, constitute specificity to him or general
applicability to all? It seems evident that the two varying positions of al-Zuhri and
Malik contain some consideration of this question. The focus here, however, is the
utility of identifying the legal cause with this method as opposed to the finer details of

the legal verdicts derived from it.

Another form of this method is the Prophet’s (s) abandonment of an action that may
normally have been something the Companions were instructed to do, like the example
of leaving the use of perfume, hunting and other activities that is avoided by the person
in the ritual state of performing ‘Umrah or Hajj. What seems apparent from his
purposeful neglect of these things is that it is as a result of the ritual state.'®> What
seems evident is that in spite of the rare instances of the legal cause being identified by

the actions of the Prophet (s), it is a viable method nonetheless.

In this chapter the various methods of identifying the legal cause that are considered
valid by the majority of jurists have been covered, namely, scholarly consensus, textual
evidence, suggestion and allusion (al-ima@’ wa’l-tanbth) and the actions of the Prophet
(s) (fi‘l al-nabi). They have been presented in the order of the level of importance or
legal value given to them within the major works of legal theory. The following
chapter will examine the methods of identifying the legal cause that are considered to

be of probable utility by jurists.

191 See al-Baghawi’s discussion on the hadith report: Sharh al-Sunnah: bab al-shahid fi sabil Allah la yughsal wa la
yusalla ‘alay, hadith 1500, taken from vol. 5, p. 371, of this book.
192 al-Bahr, vol. 7, p. 262.
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Chapter 3

The Probable Methods of Identifying Legal Cause

In the previous chapter the decisive methods of identifying legal cause (masalik al-
“illah) that are accepted by the majority of jurists to be valid have been examined. This
is as a result of the direct reliance that these methods have on the textual evidence of
the Sharia. Naturally, a greater reliance on textual evidence by way of words and

phrases or particles, produce stronger agreement between jurists.

In this chapter, however, an area that has produced much greater difference of opinion
will be examined, where the influence of reason goes beyond the scope of the sacred

texts. These methods are viewed as conjectural or probable and having disputed utility.

An important point that needs to be considered with regards to these speculative
methods is that the word Cillah (legal cause) and wasf (quality) is often used
interchangeably. This is the case in most works on legal theory. This interchangeable
use is rarely found in the discussion on the decisive methods, perhaps because the legal
cause is taken directly from the  textual evidence. With speculative methods, the
approach predominantly deals with a quality that is extracted and purposed for being
the legal cause. It is no wonder then that legal theorists have used these two terms, both
synonymously and interchangeably, considering that in essence the one is ultimately
representative of the other. What follows is the discussion on the eight probable
methods of identifying legal cause, namely, suitability (al-mundasabah), elimination of
alternatives (al-sabr wa’l-tagsim), rtesemblance (al-shabah), coextensiveness (al-tard),
rotation (al-dawran), refinement of the basis of the ruling (tangih al-manat) and

verification of the basis of the ruling (tahqiq al-manat).
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1. Elimination of Alternatives (al-sabr wa’l-taqsim)

Elimination of alternatives (al-sabr wa’l-tagsim) is the second of the probable methods
of identifying legal cause. Some of the more literal translations provided for al-sabr
wa’l-tagsim in the modern English literature are: probing and division!*® or,
observation and classification.'®* Elimination of alternatives'®> appears to be a more

contextually correct translation of this method, as the study will show.

Linguistically it means to probe or test, and more specifically, to probe and test the
extent of a wound.' In the context of this discussion, the investigator of the legal
cause proceeds by identifying / classifying the various qualities that are present in a
legal case, and then probes each of these qualities individually through a process of

elimination to finally uncover a suitable legal cause.'®’

This uncovering of suitability has been divided into two categories.!”® The first
category, exhaustive probing (al-munhasir), involves the rotation between the
exclusion (al-nafyi) and adoption (al-ithbat) of qualities, while the second category,
inexhaustive probing (al-muntashir), examines the probability of excluding qualities.

These two categories are now examined in further detail.

Exhaustive probing (al-munhasir)

Exhaustive probing is a process that attempts to isolate the qualities that are possibly
indicative of legal causation in the original case. It then tests those same qualities in
relation to the new case in an attempt to disqualify those qualities that are not suitable

as the legal cause on the basis of proof provided by jurists. This disqualification may

193 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 330.

194 Ahmad Hasan, Methods of Finding the Cause of a Legal Injunction in Islamic Jurisprudence, Islamic Studies,
vol. 25, No. 1 (Spring 1986), p. 19.

195 Bernard G. Weiss, The search for God’s law: Islamic jurisprudence in the writings of Sayf al-Din al-Amidi (Salt
Lake City: University of Utah Press, 1992), p. 595 (hereinafter The search for God’s law).

196 Lisan al-°Arab, vol. 4, p. 340; Nihayat al-wusil, vol. 8, p. 3361.

197 Nihayat al-wusil, vol. 8, p. 3361.

198 al-Burhan, vol. 2, p. 35; al-Mustasfa, p. 311.
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take various forms such as: the quality appears to be invalid (mulghan); or it appears to
be a coextensive quality (wasfan tardiyyan). Furthermore, the quality may be found to
contain some infringement (nagd), interruption (kasr), concealment of meaning
(khafa’) or uncertainty (idtirab), in relation to the broader content of the law. After the
consideration and application of the aforementioned forms of disqualification, the
remaining quality would be affirmed as the legal cause.!® Further elaboration has been
given with regards to methods of disqualification such as invalidation, coextensiveness

and suitability of qualities.

Disqualification by invalidation requires that the ruling is established by way of a
specified legal cause, while the remaining qualities are disqualified by jurists, because
they perceive these qualities to have no bearing on the established ruling. The specified
legal cause then, is an independent quality that always provides the basis for which the

ruling is established.?%

Disqualification by coextensiveness is premised on the event that all qualities,
excluded by the investigator, are also qualities not considered by the Lawgiver. For
instance, the Lawgiver has not considered tallness or shortness, or blackness and
whiteness in the laws of retaliation cases, expiation, inheritance and manumission of

slaves.20!

Disqualification may also be effected by the investigator that does not find the quality
to be suitable as the legal cause for the ruling. This is because of his integrity as a jurist
and the level of scholarship that allows him to make such an assessment of suitability.
Any contestation by the antagonist is also entertained, since he is also a jurist who is

entitled to have his findings and opinions respected.??

199 al-Bahr, vol. 7, p. 284; al-Mustasfa, p. 295.

200 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 334.
201 Tbid.

22 [hid., p. 335.
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Al-Shawkani cited examples of the use of exhaustive probing, as it relates to decisive
(al-qat‘iyyat) and speculative cases. As a decisive case, he cites the example of probing
the qualities of the universe, that of being eternal and temporal. The quality of being
eternal is disqualified, thus subsequently it is affirmed that the universe is temporal.?’?
As a speculative case he cites the example of probing the qualities of maize, for its
inclusion as a usurious commodity, in its analogy to wheat, where, it is like the
investigator saying: “I investigated the qualities of wheat that may be indicative of
usury, and I identified measurability, edibility and taste as possibilities. But taste and
edibility are not suitable qualities due to such and such evidence, thus measurability is

selected”.204

Al-Razi presented these three identical qualities and added ‘property” as a fourth
quality, to state the same case of maize compared to wheat analogically, and he
subsequently selected edibility.?®> The Hanafi view is the selection of measurability

and dismissing the other three qualities.?%

Saft al-Din al-Hindi views the application of exhaustive probing in actual legal matters

207 1t seems that, in a bid to delimit its function, he sets further

as a complex exercise.
conditions for its validity, such as requiring that the ruling of the original case must be
warranted by a suitable legal cause. He also demands that agreement should exist
amongst jurists that the legal cause is not of a compound nature (tarkibat fiha), as in
the case of usury contained in maize and wheat, where the legal cause is composed of

more than one quality (i.e. edibility and measurability).2%8

In the event that no such agreement has been established then exhaustive probing

would be invalid.?® This is because the compound legal cause would be affected by the

203 Irshad, vol. 2, p. 892.

204 gl-Bahr, vol. 7, p. 284; Irshad, vol. 2, p. 893.

25 ql-Mahsiil, vol. 5, p. 217.

206 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 332.
27 Nihayat al-wusil, vol. 8, p. 3362.

208 bid.

29 Irshad, vol. 2, p. 893.
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various qualities it is comprised of and adjoined to. This scenario would only further
complicate the process of probing and selecting suitable qualities for determining the

legal cause.?'”

Another condition is that all the qualities, that could possibly be the legal cause, should
be probed or that the investigator should profess that he is incapable of identifying
more qualities. This, in other words, is an exhaustion of qualities that may be the legal
cause. It would also suffice that he declares, in response to the antagonist: “I
researched all possible qualities and did not find qualities beyond what 1 have
mentioned”. Here, the basis for proving exhaustion is the non-existence of more

qualities. This is the case when the investigator is competent at research.?!!

The aforementioned condition has been disputed by some jurists such as al-Safi al-
Asfahani who has argued against this declaration of exhaustive probing, in response to
the antagonist. To state his case he uses the declaration: “I have searched and examined
and I did not find other than these [qualities], so if you were able to obtain another
legal cause then make it known, and if not, then you are compelled by that which has
compelled me”.?'> Al-Asfahani views this response as invalid, because the probing by
the investigator does not suffice as a proof against the antagonist. In fact, he finds it
inconceivable that the investigator would seek limitless acceptance of his findings and
compelling his opponent thereby. In relation to this, Ibn Burhan (d. 518AD) had further

distinguished between the probing of a mujtahid and that of a non-mujtahid.*"

Inexhaustive probing (al-muntashir)

The second category of ‘elimination of alternatives’ is inexhaustive probing, which is

characterised by one of two scenarios. One, the probing does not at all revolve around

20 ql-Bahr, vol. 7, p. 284; Ahmad Hasan, Methods of Finding the Cause of a Legal Injunction in Islamic
Jurisprudence, Islamic Studies, vol. 25, No. 1 (Spring 1986), p. 19.

2 al-Bahr, vol. 7, pp. 284-85.

212 [bid., p. 285.

213 Ibid.
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the disqualification and affirmation of qualities. Two, when disqualification and
affirmation is employed, the qualities are not disqualified with certainty, thereby

proffering the affirmed quality as merely probable.?'*

Jurists have disputed the utility of inexhaustive probing and consequently various
views have been formulated. The first view holds that it does not constitute unrestricted
proof, neither in decisive nor speculative cases. Al-Juwayni has attributed this to a
faction of the jurists.>> A second view contends that it constitutes proof in practical
cases only, because it appears to the investigator as an overpowering probability. This
is preferred by al-Juwayni, Ibn Burhan, Ibn al-Sam‘ani and al-Safi al-Hind1.2'¢
Furthermore, a third view states that it constitutes proof on the condition that the
scholarly community agrees upon the legal causation of the original case. This is
preferred by al-Juwayni. He, however, emphasizes that the agreement required here, is
only that of the proponents of giyas, as he disregards the antagonists as being from the
scholarly community.?'” And lastly, a fourth view argues that it constitutes proof for
the investigator of giyas and not the antagonist, which is preferred by al-Amidi.'® This
is because the claim of inexhaustive probing by the investigator that leads to a probable

identification of the legal cause cannot be considered proof against the antagonist.

Thus far, the two categories of ‘elimination of alternatives’, namely, exhaustive and
inexhaustive probing have been discussed. The differences of opinion regarding their
respective utility as an indication of the legal cause as well as conditions set for it by
jurists have been identified. With regards to the general validity and legal value of
elimination of alternatives, much contention also exists. The jurists who have affirmed

its validity will first be discussed.

214 Ihid., p. 286.

215 al-Burhan, vol. 2, pp. 110-11.

26 al-Bahr, vol. 7, p. 286.

27 Tashnif al-masami®, vol. 3, p. 287.
218 Thid.
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Ibn al-“Arabi argued that it is definitive evidence for identifying the legal cause. He
further ascribed this view to Abu al-Hasan al-Mawardi (d. 550AH),”" al-gadi al-
Bagillani, and the rest of the Shafi‘l scholars. He states: “It is valid. It is articulated in
the Quran [both] implicitly and explicitly in many instances.”??® For the implicit

articulation of elimination of alternatives he provides the verse:

And they say, ‘That which is in the bellies of these animals is exclusively
for our males and forbidden to our females. But if it is [born] dead, then
all of them have shares therein’. He will punish them for their

description. Indeed, He is Wise and Knowing.**!

For the explicit example he provides the verses:

[They are] eight mates - of the sheep, two and of the goats, two. Say, ‘Is
it the two males He has forbidden or the two females or that which the
wombs of the two females contain? Inform me with knowledge, if you

should be truthful **?

And of the camels, two and of the cattle, two. Say, ‘Is it the two males He
has forbidden or the two females or that which the wombs of the two
females contain? Or were you witnesses when Allah charged you with
this?’ Then who is more unjust than one who invents a lie about Allah to
mislead the people by [something] other than knowledge? Indeed, Allah

does not guide the wrongdoing people.**

These examples are provided in al-Bahr.??*

219 He was Abi al-Hasan °Ali b. Muhammad al-Mawardi who was a highly learned Imam of the Shafi°i School and a
leading judge of Basra of his time. See Hadiyyatu’l- “arifin, vol. 1, p. 689.

220 ql-Bahr, vol. 7, p. 287; Abii Hamid al-Ghazali, al-Mankhil min ta‘ligat al-usil, p. 351.

221 Quran 6:139.

222 Tbid. 6:143.

223 Quran 6:144.

24 al-Bahr, vol. 7, p. 287.
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Then there are jurists who have rejected elimination of alternatives as a method of
identifying legal cause. Al-Abyari argued that elimination of alternatives cannot be
accepted as evidence for identifying legal cause. He commented on its two
components, probing (al-sabr) and classification (al-tagsim) respectively and views
probing as no more than an examination of qualities and verifying it, while
classification is a mere replication of disqualifying some of those qualities. This, he
believes, does not constitute evidence in any case, but that jurists who practiced it were

merely tolerated by their peers as a result of it.?>

Ibn al-Munayyir has a similar issue with the seeming redundancy of elimination of
alternatives. He argues that the qualities being disqualified by this method may not be
completely excluded from being a suitable quality for other methods of identification
such as suitability (al-munasabah), resemblance (al-shabah) and coextensiveness (al-
tard). The categorised qualities of these methods either represent public interest or it
does not. When the quality’s public interest can be established it falls under the method
of suitability. When its public interest is indirectly known it is matter of resemblance
and when its public interest cannot be established it is a matter of coextensiveness
which is a method rejected by most jurists. Furthermore, he views that elimination of
alternatives, where definitive suitability of the quality cannot be established, as having

no benefit in supporting its own validity as a method of identifying legal cause.??®

The Hanafti and Hanbali Schools have completely rejected elimination of alternatives
as a method to identify legal cause, while it has predominantly been accepted by the

Shafi‘t and Maliki Schools.

225 ¢Ali b. Isma‘il al-Abyari, Al-Tahqgiq wa’l-bayan fi sharh al-burhan fi ‘usil al-figh, ‘Ali b. °Abd al-Rahman
Bassam al-Jaza’ir1 (ed.), 4 vols. (Kuwait: Dar al-Diya®, 2013), vol. 3, pp. 162-63.
226 ql-Bahr, vol. 7, p. 287.
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2. Suitability (al-mundasabah)

The linguistic meaning of al-munasabah is ‘agreeability” or ‘harmony’.??’” Ibn al-
A°rabt (d. 231AH) explains that the suitable (al-munasib) legal cause indicates
‘harmony’ or that which has ‘relation to’ the ruling. Similarly, the Arabic word
nassabah refers to the person who has extensive knowledge of genealogy, such as the
Companion, Abii Bakr al-Siddiq (d. 12AH), who was reported to have been “a man

with [expert] knowledge of [blood] relation” (kana rajulan nassabatan).**®

Suitability (al-mundsabah) has been explained to be constructed upon speculative
thought or imagination (al-ikhalah),* human good, reasoning and consideration of the
objectives of the law. Al-Zarkashi, in commenting on its derivation states: “It is [also]
called ‘deduction or extraction of the basis of the ruling’ (takhrij al-manar),>*® because
it ‘brings into view’ the legal basis of the ruling. It is a pillar of the area of giyas and

[the reason for] its copious [use], and the body of [both] its ambiguity and lucidity”.23!

Al-mundasabah has also alternatively been described as the identification of a legal
cause that appears to be suitable for the ruling, while simultaneously being ‘safe’ from
any conflict or ‘blame’ from the sacred texts or any other authoritative source.??? Al-
Razi discussed two views of the jurists with regards to the definition of al-

munasabah.>33

The first view describes al-mundasabah as that which leads man to some form of

achievement (al-tahsil) and preservation (al-ibga’). Achievement is indicated by the

227 Abii Fadl Jamal al-Din, Lisan al-“Arab, 3rd ed., 15 vols. (Beirut: Dar Sadir, 1993), vol. 1, p. 756. (hereinafter
Lisan al-“Arab).

228 Ibid.

22 Derived from the word khala with the meaning to ‘imagine’ or ‘assume’ (zanna), as it is an attempt to imagine
the causality (“illiyyah) of the quality (wasf) associated with the ruling (hukm). See Nashr al-buniid ‘ala maraqr
al-su‘ad, vol. 2, p. 164, by “Abd Allah b. Ibrahim al-Shingiti (d. 1235 AH).

20 Bayan al-mukhtasar, vol. 3, p. 108.

B al-Bahr, vol. 7, p. 262.

22 1bid.; Bayan al-mukhtasar, vol. 3, p. 108; al-Burhan, vol. 2, pp. 759-63; al-Mustasfa, pp. 296-306; Shifa’ al-
ghalil, p. 144.

23 al-Mahsiil, vol. 5, pp. 157-58.
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acquisition of some form of benefit whereas preservation is indicated by the repelling
of harm, which is the very aim of preservation, either to remove or prevent any
possibility of harm. In this way, both achievement and preservation may be known
with certainty or by speculation, pertaining matters that are either of a religious or

worldly nature.?**

In the same vein, benefit is explained to be tantamount to pleasure or whatever leads to
it, while harm is indicated by pain or whatever leads to it. Pleasure then, brings about
the realization of harmony, while pain is the realization of the contrary. But al-Razi
argued that it is impermissible to restrict the definition of harm and benefit in this way,
since these are from amongst the most apparent qualities that man can discover for

himself, simply because they are self-evident.>?

The second view explains that the suitable (al-mundsib) legal cause is ‘in harmony’ or
agreement with the actions of the men of understanding pertaining matters of habit. Al-
Razi clarifies this view by citing the statement: “This pearl is suitable (mundasib) to this

pearl, so as to be located together in a single harmonious string [of a necklace]”.3

Like al-Razi, al-Zarkashi also' discussed : two definitions of = al-mundsabah presented by
the two contending groups. of scholars. The first group opposes the idea that legal cause
can be justified with regards to God’s legislation surrounding all worldly issues, while

the second group sanctions the idea.?3” The first group states:

It [the suitable legal cause] is in harmony with the actions of the men of
understanding, in matters of habit only, meaning: with respect to what they understand

will lead to the attainment of a specific purpose [of reaping benefit or repelling of

t 238

harm], in the course of habi The second group places no restriction on matters of

234 Tbid.

235 Tbid.

26 Ibid., p. 159.

7 al-Bahr, vol. 7, p. 263.
238 Tbid.
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habit alone, stating: “It is that which brings benefit to man, or repels harm from
» 239

him”.
Al-Dabiisi (d. 430AH) added that it is that which, when presented to the men of
understanding, would receive their acceptance.’*® He, however, sees this as an
impracticable condition to utilise with regards to the antagonists of giyas as they would
be able to claim that their intellect does not accept the presented legal cause to be
suitable. He thus limited al-mundasabah as being a proof for the proponent of giyas and

not as evidence against the antagonist.>*!

Al-Ghazali disagrees with this limitation set by al-Dabusi, arguing that, it is in fact,
possibly a proof against the antagonist, when the details of suitability are accurately
clarified. To al-Ghazali, when suitability is clearly justified then the antagonist’s
obstinate rejection thereof need not be considered.”*> Al-Shawkani, in view of this,
agrees that citing evidence does not require more than the aforesaid ‘accurate

clarification’ as mentioned by al-Ghazali.**}

Ibn al-Hajib described the suitable legal cause as “an ‘apparent’ (zahir) and
‘consistent’  (mundabit) quality that occurs rationally as ‘a result of the ruling
constructed upon it — that which is suitable to be purposed for the attainment of benefit
or the repelling of harm”.?** He further specified that in the case where the quality is
‘obscure’ or ‘inconsistent’, then its places of applicability is considered, and it will be
treated as a ‘place of probability’ (magzinnah). He explains this by saying: “Whatever is
hidden [from the intellect] cannot specify the hidden [ruling]”.**> He gives examples of
two cases to demonstrate the obscure and inconsistent quality. The first being that,

prayers are joined and shortened in the case of travelling because of the quality of

23 Ibid.

240 Bayan al-mukhtasar, vol. 3, p. 111.

1 gl-Ihkam, vol. 3, p. 270.

242 Shifa’ al-ghalil, p. 143.

3 Irshad, vol. 2, p. 898.

244 Bayan al-mukhtasar, vol. 3, pp. 108-11.

245 The interpolated wording to Ibn al-Hajib’s statement here, is given by Shams al-Din al-Asfahani in his
explanation (sharh) of Ibn al-Hajib’s work. See Bayan al-mukhtasar, vol. 3, p. 112.

58

http://etd.uwc.ac.za/



difficulty, but this difficulty is an inconsistent quality, since the level of difficulty could
differ vastly under varying circumstances. A wealthy traveller could, for instance, have
all the luxury to facilitate his journey. The second example, that demonstrates the
obscure quality, is the case of the death penalty imposed on the defendant charged with
premeditated murder. Premeditation may be obscure in some instances.’*® Both of the
aforementioned cases contain a ‘place of probability’, for ‘difficulty’ in the case of the
former, and ‘premeditation’ in the case of the latter. What seems apparent here is that
Ibn al-Hajib accepts that al-munasabah premised on ‘place of probability’, is an

acceptable category of al-munasabah.

Al-Juwayni has argued in favour of the utilisation of al-munasabah for identifying
legal cause, claiming that the Companions had used it. He asserts that they were known
to have supplemented cases for which no directly applicable text existed. Text that, to
them, was highly probable to have contained corresponding meaning or having

resembled it.24’

Al-Asfahani has mentioned. a refutation of al-Juwayni’s view in the al-Risalat al-
Baha’iyyah.**® There, it is argued, that there are no reliable reports of statements traced
to the Companions that they unrestrictedly relied upon the highly probable indications
of al-munasabah. The refutation then goes on to highlight that cases of ritual worship
may not be addressed with this type of indication, arguing that it is unknown to be used
as such. Al-Juwayni submits that: “It is more appropriate to apply it with regards to
general indications to giyas, such as is indicated by the verse, ‘Then reflect (fa‘tabirii),
Oh people of understanding’®® and the response of Mu‘adh b. Jabal (d. 19AH) ‘I will

exert my reasoning’2%9” 23!

26 Bayan al-mukhtasar, vol. 3, pp. 108-11.

7 al-Bahr, vol. 7, p. 264.

248 Tbid.

249 Quran, 49:2.

20 Musnad al-Imam Ahmad, hadith Mu‘adh b. Jabal, hadith 22007.

251 Ahmad b. Mahmiud b. “Abd al-Wahhab al-Shinqiti, al-Wasf al-munasib li shar® al-hukm, 1st ed. (Medina:
°Amadat al-Bahth al-“Ilm1 bi°l-Jami“at al-Islamiyyat bi’l-Madinat al-Munawwarah, 1994), p. 170.
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Al-Shawkani provided four broad divisions of al-munasabah that brings together the
most comprehensive and inclusive discussions on the topic. These divisions are as
follows: consideration of the extent to which the objective of law 1is achieved,
consideration of the objectives of the law itself, the law’s consideration of the
suitability of the legal cause, and suitability of the legal cause by way of its quality of

effectiveness (al-ta’thir) and agreeableness (al-mula’amah).

The focus will now be shifted to discussing these four divisions in greater detail.

i) The first division: Consideration of the extent to which the objective of the law is

achieved.

The suitable legal cause has been classified with regards to the extent that the
objectives of the law are achieved as a result of it. It is primarily divided into definitive
(al-yagini) and probable (al-zanni), but the categories that fall within the

aforementioned division will also be discussed.

a) The first category is based upon the suitable quality where the objective of the
law is definitively achieved and 'is = demonstrated by the example of public
interest that is fostered by the laws of trade.’>®> Here the purchaser may acquire
ownership of things, and the seller is compensated for his goods, by permissible

means and mutual consent.

b) The second category is based upon the suitable quality where the objective of
the law is probably achieved. This is demonstrated by the example of retaliation

laws (gisas)®? that pursue the protection and preservation of human life, by

232 al-Bahr, vol. 7, p. 265; al-Ihkam, vol. 2, p. 272; Irshad, vol. 2, p. 899; Safl al-Din al-Hindi, Nihayat al-wusil fi
dirayat al-usal, Salih b. Sulayman al-Yusuf and Sa°d b. Salim a-Suwayh (ed.), 9 vols. (Mecca: al-Maktabat al-
Tijariyyah, 1996), vol. 8, p. 3293 (hereinafter Nihayat al-wusiil).

233 Qisas includes, but is not limited to the practice of capital punishment. The Quranic verse explains some of the
forms of retaliations for harm inflicted upon human life “And We ordained for them therein a life for a life, an
eye for an eye, a nose for a nose, an ear for an ear, a tooth for a tooth, and for wounds is legal retribution. But
whoever gives [up his right as] charity, it is an expiation for him. And whoever does not judge by what Allah has
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instituting capital or suited retaliatory punishment to ward off harm or threat to
life.>* It may be found that some people will not be deterred by these measures
of retaliation, but it is probable that most people would be. One would thus
expect that more people are deterred by the threat of retaliation than those who

are not.

c) The third category is indicated when there is doubt whether the objective of the
law is achieved by the suitable quality. It is equally plausible that both failure
and success may be achieved pertaining to the objective of the law. Under this
category, al-Zarkashi cites the example of the penalty imposed on those guilty of
alcohol abuse — as a means of protecting the intellect. In this case, the number of
those who fear the penalty and consequently refrain from drinking may be equal
to the number of people who would persist in drinking.>> This scenario could

present itself if the penalty for drinking is not strictly implemented.

d) The fourth category is based upon the notion that it would be improbable that
the objective of the law would be achieved by the suitable quality in question.
Al-Zarkashi points to the case of the married woman who does not experience
menstruation,”®  while = the = commonly known = objective of marriage is
procreation. In this case, it is highly improbable that the objective of procreation

will be achieved.??

revealed - then it is those who are the wrongdoers” (Quran, 5:45). The Quran clearly states that the motive for
qisas is for the preservation of life: “And there is for you in legal retribution [saving of] life, O you [people] of
understanding, that you may become righteous” (Quran, 2:179). It is worthy of note that the rules of gisas
provides for the possibility of reconciliation and pardoning by the victim or his/her remaining heirs “And We
ordained for them therein a life for a life, an eye for an eye, a nose for a nose, an ear for an ear, a tooth for a
tooth, and for wounds is legal retribution. But whoever gives [up his right as] charity, it is an expiation for him.
And whoever does not judge by what Allah has revealed - then it is those who are the wrongdoers” (Quran 5:45)
and “O you who have believed, prescribed for you is legal retribution for those murdered - the free for the free,
the slave for the slave, and the female for the female. But whoever overlooks from his brother anything, then
there should be a suitable follow-up and payment to him with good conduct. This is an alleviation from your
Lord and a mercy. But whoever transgresses after that will have a painful punishment” (Quran, 2:178).

4 al-Bahr, vol. 7, p. 265; al-Ihkam, vol. 2, p. 272; Irshad, vol. 2, p. 899; Nihayat al-wusiil, vol. 8, p. 3293.

255 Ibid.

256 The female who does not have a menstrual cycle.

37 al-Bahr, vol. 7, p. 265; al-Ihkam, vol. 2, p. 272; Irshad, vol. 2, p. 899; Nihayat al-wusiil, vol. 8, p. 3293.
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Al-Amidi has highlighted that these four categories are placed in this order by way of
their legal value. The first being, because of its certainty, the second because of
probability, the third because of doubt and the fourth because of improbability that the
objective of the law would be fulfilled.>® Al-Zarkashi reports, that justifying legal
cause with the last two categories, categories three and four, are disapproved of by

many scholars.?>®

Saft al-Din al-Hindi has placed some restrictions on these categories of suitable

qualities in the following words:

The most correct view is that it [the suitable quality based upon the
extent of the fulfilment of the objective of the law] is permissible if it
[concerns] the isolated of exceptional cases and, if the [suitable] quality
in most cases is [known to be] of the categories (al-jins) that [in fact]
enables fulfilment of the objective of the law, and if [in the event that] it

does not, then no [it is not correct].>°

To clarify his view, he cites the examples of the married woman who does not

menstruate and the concession given to the traveller.?¢!

A fifth category of the suitable quality is mentioned by al-Zarkashi that is premised on
the objective of the law not being achieved at all. In this scenario it is explicitly found
that the objective of the law is defeated (ghayr thabit)***> by the quality in question. The
Hanafis accept the justification of legal cause with this type of quality.?® Al-Zarkashi,
on the other hand, argued that the correct view is that it is not to be considered, whether

or not the case entails matters of ritual worship or not. To clarify his view, he cited the

28 al-Thkam, vol. 2, p. 272.

29 al-Bahr, vol. 7, p. 265.

260 Nihayat al-wusiil, vol. 8, p. 3293.

261 Ibid.

262 The addition of the word ‘not’ (ghayr) is from the editor’s notes of Irshad, vol. 2, p. 899. It clarifies the original
statement by al-Zarkashi from al-Bahr, vol. 7, p. 265, that excludes the word ‘ghayr’. This addition of ghayr is in
line with the overall context of the statements and examples cited in the original text of al-Bahr.

263 al-Bahr, vol. 7, p. 265.
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case of ascribing paternity to a man from the east who marries a woman from the west
who then falls pregnant, while he had never physically met her.?* The majority of
scholars would view the child that she bears as illegitimate, arguing that it would be
defeating the purpose of marriage that they had never met or consummated the
marriage, and then to ascribe paternity to the man. The Hanafis view wedlock as the
suitable legal cause of paternity, and thus view the child as being legitimate and

consequently they ascribe paternity to the husband.?

ii) The second division: The consideration of the objectives of the law itself.

The previous section focused on the extent to which the objectives of the law are achieved, by
way of the suitable quality being purposed for legal cause. This section will look at the suitable
qualities that are provisioned by way of the objectives of the law itself. These suitable qualities
have further been divided into necessity (al-dariiri), need (al-haji) and betterment (al-tahsini).

The type of ‘necessity’ (al-dariirt) will be discussed first.

a) Suitability with respect to the objectives of the law pertaining to necessity (al-

dariir?)

The objectives of necessity are embodied in the  protection of the five primary
objectives (magasid) of the Sharia. It must simultaneously not be in conflict with the
Sharia itself, but should rather be in absolute support of the preservation thereof.?6®
Scholars of legal theory have cited various examples to demonstrate and define these
five objectives, namely, protection and preservation of one’s: faith, life, intellect,
procreation and wealth.”®’” Some examples will be examined that are indicative of these

in some detail.

264 Tbid.

265 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 263.

266 Nihayat al-wusil, vol. 8, p. 3295.

267 1bid.; Jasser Auda, Magqasid al-Shari‘ah as Philosophy of Islamic Law: A Systems Approach (London:
International Institute of Islamic Thought (IIIT), 2008), p. 31.
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Firstly, the protection of life has been supported by the laws of retaliation. It is a
fundamental necessity, and as such, homicide has been prohibited across all Abrahamic
and many other faiths. Were it not for the threat of retaliation against perpetrators of
murder or crimes that are inflicted upon human life, humanity would experience much
loss of life and any system of public safety would be completely derailed.?®® The
Quranic verse has highlighted the objective behind the laws of retaliation stating: “And
there is for you in legal retribution (qisas) [saving of] life, O you [people] of

understanding, that you may become righteous” .*%°

Secondly, the protection of wealth is provided for by the prohibition of, and heavy
penalties imposed for, the various acts that threaten wealth. The penal code for robbery
or plundering of people’s property (ghasb), theft and embezzlement, serves as a
deterrent to these crimes. Various laws that ensure liability, provide for the protection
of financial transactions. The severity of punishment considers the critical necessity of

wealth as a support of life.?”

Thirdly, the preservation of progeny is provided for by laws such as the prohibition and
punishment of illicit sexual relations like fornication and adultery. These aim to ensure

legitimate paternity and consequent accountability for and preservation of progeny.?’!

Fourthly, the protection of faith is supported by laws such as the counselling and
punishment of apostates, and waging war against the infidels and enemies of Islam.
Likewise, the laws surrounding the non-Muslim living in an Islamic state (dhimmi)
ensure his freedom to practice his religion, but prohibit him from evangelism directed

at Muslims.

Fifthly, the protection of the intellect is supported by the punishment of the illicit

manufacture, distribution and consumption of alcohol. This is because the intellect of

268 ql-Bahr, vol. 7, p. 266.

269 Quran, 2:179.

210 gl-Bahr, vol. 7, p. 266; Nihayat al-wusiil, vol. 8, p. 3296.
271 Tbid.
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the individual is the very foundation of every act that influences public interest. The
deficiency and impairment of human intellect, caused by alcohol abuse is undeniable
and so is its contribution to the decay of public interest.”’> This is a matter that scholars

of legal theory have agreed upon, according to al-Zarkashi.?’3

An objection has been raised as to whether the Sharia is in fact in full agreement with
the aforementioned five objectives. Al-Zarkashi argues that the objection is premised
on the dispute of whether the law inevitably seeks public interest. He correlates this
with the somewhat parallel difference of opinion on whether the law must contain legal
cause. For instance, with regards to the protection of the intellect, scholars have
considered that alcohol was permitted in the previous legal systems of the Jews and
Christians, as well as the early period of Islam. In fact, as late as the sixteenth year
after the first Quranic verse was revealed, coinciding with the period just after the
battle of Uhud, the consumption of alcohol was permitted.’’* Al-Ghazali argued that
the previous legal systems did not allow drinking to an extent of drunkenness. In his
view the extent of intoxication that impairs the intellect, has been prohibited in all

Abrahamic scriptures.?’>

In response to this argument, Ibn al-Qushayri?’® (d. 514AH) cites the view of Abu Bakr
al-Qaffal (d. 365AH)’"7 that “prolifically transmitted -texts?’® point to the unrestricted
permissibility of alcohol consumption [in previous legal systems]” and “there is no

basis that the permissibility excluded the extent of intoxication or impairment of the

212 Ibid., vol. 7, p. 266.

273 Ibid.

274 Ibid.

5 Irshad, vol. 2, p. 901.

276 He was °Abd al-Rahim b. °Abd al-Karim al-Qushayri, a scholar of the Ash‘ari theological school of thought and
the Shafit School. See Tabagat al-Shafi‘iyyah by Ibn al-Subki vol. 7, pp. 159-66.

277 He was Muhammad b. °Ali al-Qaffal al-Shashi Khurasani, an Imam of the scholars of jurisprudence, legal theory
and language of the Shaf‘t School. He was a student of Abi al-Hasan al-Ash‘ari and teacher of al-Juwayni. See
Tabagqat al-Shafi‘iyyah by Ibn al-Subki vol. 3, p. 200.

278 This is known as mutawatir or ‘massively transmitted’ hadith reports. It is an important concept in the criticism
of hadith texts from a legal theory perspective, to describe hadith that is so prolifically transmitted that its
veracity is unquestionable. See Brown, Hadith: Muhammad’s Legacy in the Medieval and Modern World, p.
280.
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intellect”.?”® This is also the opinion of al-Nawawi (676AH) who argued: “As for those
who claim that drinking without becoming intoxicated does not reach the [legal] extent

of prohibition, there is no basis for it”.280

Al-Shawkani asserts that there is no restriction to the permissibility of liquor in the
Abrahamic scriptures, with the absence of drunkenness as a condition. He argues that
the sacred texts in fact prescribe liquor for the purpose of getting drunk under some
circumstances.”®! To al-Shawkani, this contradicts the claim that all legal systems agree

on the impermissibility of drunkenness.

Thus far the five primary objectives of the Sharia have been covered, specifically as
they relate to the suitable quality, which indicates that necessity is fulfilled by the rule
of law. Some of the later scholars though, have included a sixth objective of the Sharia,
namely, the protection of honour. They argue that it is in the nature of wise men to
sacrifice their lives and their wealth in order to preserve their honour, as a display of
sacrificing necessity for an even more required necessity, that being honour. The
Sharia has in some instances legislated heavy punishment in the interest of preserving
honour. Some have argued that the protection of honour should be even more
vehemently guarded than the other five objectives considering that man will at times
overlook harm against himself or his wealth, but very few would overlook the harming

of his honour.

In support of this, the renowned fourth century poet Abu al-Tayyib al-Mutanabbi (d.
354AH)?*® wrote:

2 al-Bahr, vol. 7, p. 267.

280 Abii Zakariyya al-Nawawi, Sharh al-Nawawi ‘ala Muslim, 3rd ed., 9 vols. (Beirut: Dar °Thya® al-Turat al-°Arabi,
1972), vol. 13, p. 144 (hereinafter Sharh al-Nawawi).

281 In the Bible, this seems to be the case in Proverbs 31:6 to 7, although numerous other verses contrast and
contextual the use of alcohol.

282 See annotation Irshad, vol. 2, p. 902.
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Yahiinu “alayna an tusaba jusimund wa taslama a‘rad lana wa ‘uqil*®®
“It is easy for us to have our bodies afflicted ... while our honour and minds are
preserved.”

In addition to what has been previously mentioned, al-Amidi has further described a
form of suitable legal cause that is based upon an objective that complements the five
primary objectives of the Sharia. The ‘complement to necessity’ legal cause
(mukammil al-dariirah), may be demonstrated by laws that pre-empt the encroachment
of the necessary objectives of the law. He cites various examples of the ‘complement to
necessity’ such as the prohibition of, and consequent punishment, for small quantities
of alcohol consumed, as this may lead to consumption to the extent of intoxication.28*
Al-Shawkani mentioned corresponding examples such as the prohibition of innovation
in religious matters and the accompanying precaution with regards to punishing those
who practice and call to it; and the precaution with regards to protection of lineage by

prohibiting the lustful gaze and physical contact between the sexes as a precursor to

illicit sexual intercourse.®>

b) Suitability with respect to objectives of the law of need (al-hdji)

Al-Juwayni has defined the suitable quality that is indicated by the objectives of the
law of need (al-haji or al-maslahi®®®)*®’ in the following words: “It is that which is
connected to general needs up to, and [sometimes] including, the extent of
necessity”.?8% He demonstrated this by using the example of renting a home stating that
rental is premised on the basic need for housing due to the inability to own such
housing, through acquiring a loan facility, or similarly not being able to access share

tenancy.”® Al-Zarkashi, however, does not think that the objectives of need could

283 Irshad, vol. 2, p. 902.

B4 gl-Ihkam, vol. 2, p. 272.

85 Irshad, vol. 2, p. 902.

286 Al-Baydawi (d. 785AH) uses maslahi instead of al-haji. See annotation 3 of Irshad, vol. 2, p. 902.
87 Shifa’ al-ghalil, p. 168; al-Bahr, vol. 7, p. 268. al-Burhan, vol. 2, p. 79.

88 gl-Burhan, vol. 2, p. 79.

289 Tbid.
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include, or overlap, the objectives of necessity, but admits that the inability to fulfil a
need could lead to an objective of necessity.?”® It is evident that without these needs
being fulfilled, man could face much difficulty that may even reach levels of great
harm to him.?®' Thus, the lines between necessity and need could become blurred,

depending on the context.

The authoritativeness of the legal cause based upon need has also been disputed with
respect to its obviousness and obscurity. Its suitability, based upon the objective of
need is, at times, obvious, but stops short of the level of being explicitly obvious (al-
qat‘t) as in the case of the objective of necessity. It may also be obscure, as in the case
of meanings that are extracted.?®2 The degree of obviousness or obscurity, thus,

influences the degree of authoritativeness.

Some examples have been cited in the works of legal theory to demonstrate the above
contexts of obvious and obscure cases. In the case of the minor girl wanting to marry, a
guardian is required to ensure that a suitable dower is secured based upon what the
generally accepted dower is for girls of similar social standing. He will also consider
matters like the socio-religious compatibility of the suitor, all in the interest of a stable
marriage. So, while these are all needs being addressed by the guardian, they are not

necessities required for a valid marriage.””?

Ibn al-Hajib has cited the example of the
appointment of a wet-nurse, in some instances this is merely needed, but in the case of
a child that has no mother or alternative access to milk, finding a wet-nurse would be a
matter of necessity.”** Similarly, the previous examples with regards to the laws of
trade, rental, loan facility and share tenancy, are all needs that if not met, may lead to
loss of necessities.”” This all lends credence to the argument that needs may overlap

with necessity in some cases.

20 gl-Bahr, vol. 7, pp. 268-69.

21 See annotation Irshad, vol. 2, p. 902.

22 al-Bahr, vol. 7, p. 268-69; al-Burhan, vol. 2, p. 79.
23 Bayan al-mukhtasar, vol. 3, p. 118.

294 Ibid.

5 al-Bahr, vol. 7, p. 268-69; al-Burhan, vol. 2, p. 79.

68

http://etd.uwc.ac.za/



¢) Suitability with respect to objectives of refinement (al-tahsint)

Al-Shatibi defined the objectives of refinement (al-tahsini)®® in the following words:
“It is the practice of that which leads to meritorious habits, and the avoidance of
immoral behaviour that is frowned upon by the superior intellect, and it brings together

the most noble of character”.?%’

Al-Ghazali, on the other hand, defined it as follows: “It is that which is not a matter of
necessity or need, but that which falls in the scope of refinement (tahsin),
beautification and facilitation (taysir), for purposes of virtue and for guarding the best

ways of habits and dealing (mu‘amalat)”.>*®

It has also been defined as “that which is not in conflict with the broader principles [of
the Sharia]”.?®® This is demonstrated by the prohibiting of immoral and obscene acts.
Such prohibitions are “justified as they motivate high moral standards” as stated in the
verse: “Those who follow the Messenger (s), the unlettered Prophet (s), who they find
mentioned in the Torah and the Gospel, who enjoins upon them what is right and
forbids them what is wrong, and makes lawful for them the good things and prohibits

for them obscene things**"” 39!

Al-Shafi‘t classified itas that which is customarily known to be desirable (mustahabb),
such as is mentioned in the hadith report: “I have but been sent to perfect the most

noble of character”.302

After giving his definition, al-Ghazali discussed the case of the desirability of a

suitable witness. He explains that the prohibition of the slave being a suitable witness is

2% Matters that are commendable or that relate to refinement and luxury.

27 Ibrahim b. Miisa al-Shatibi, al-Muwafaqat, 1st ed., Abii “Ubaydah b. Hasan Ali Salman (ed.), 7 vols. (al-Khubar:
Dar Ibn °Affan, 1997). vol. 2, p. 11 (hereinafter al-Muwafaqat).

28 al-Mustasfa, p. 175.

9 al-Bahr, vol. 7, p. 270.

300 Quran, 7:157.

N gl-Bahr, vol. 7, p. 270.

392 ql-Sunan al-kubra: bab bayan makarim al-akhlaq wa ma‘aliha, hadith 20782.
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due to his lack of nobility, considering that the role of being a witness reflects a
position of nobility. He further points out that the slave is engrossed in his duties
towards his master, and this, along with his lowly status, cannot be reconciled with the

requirements of being a witness.3%

But Ibn Dagiq al-°Id (d. 702AH) opposed al-Ghazali’s contention. He argues that the
emergence of the witness is merely based upon his worthiness to testify so as to
prevent further harm by the transgressor on trial, which in fact reaches the level of
necessity; not that of refinement. He considers that criticism of the slave’s status for
testifying as an issue of refinement would be unreasonable, when his testimony is

needed in a case of necessity.’*

Al-Zarkashi agrees with Ibn Dagiq al-‘Id that if credible proof is presented for
opposing the slave’s testimony, there would be some basis for his exclusion as a
witness, but in this case, considering the legal cause of ‘lowly status’ or ‘lack of
nobility” would be problematic.’®® He also attributed a view to the Shafi‘i scholars that
they knew of no support or basis for rejecting the testimony of the slave, as alleged by

al-Ghazali.3%

Al-Ghazali further contends that the slave’s guardianship of a minor is rejected, a case
that would fall under the category of need. He argued that his guardianship over minors
would require his preoccupation with their needs and free time to execute his duties
toward them, even while he is preoccupied with the duties of his master. Thus his
entrustment with guardianship would constitute harm to the minor. Al-Ghazali
emphasises that the question of guardianship differs from the question of bearing
testimony, because testimony is required occasionally while guardianship has more

consistent and frequent demands.3%’

393 al-Mustasfa, p. 175; Shifa’ al-ghalil, p. 169.
304 al-Bahr, vol. 7, p. 271.

395 Irshad, vol. 2, p. 903.

306 gl-Bahr, vol. 7, p. 271; Irshad, vol. 2, p. 904.
307 Shifa’ al-ghalil, p. 170.
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iii) The third division: The law’s consideration of the suitability of the legal cause.

The suitable (al-mundsib) quality that is purposed to be the legal cause has been
categorised by the law’s consideration of its validity. This consideration assumes three
distinct categories, namely, a) The quality is known to be considered valid by the law,
b) the quality is known to be considered invalid by the law, and c) it is not known

whether the quality is considered valid or invalid by the law.

Al-Razi explained the three categories saying: “[With regards to] the suitable quality
(al-wasf al-munasib) it is either known that the Legislator considered it [as a legal
cause], or it is known that he (the Legislator) invalidated it, or that neither of the two

[conditions] is known.”3%®

The aforementioned considerations are informed by the harmony (mula’amah) and
effectiveness (al-ta’thir) that the suitable quality displays in relation to the ruling.’®
The category in which the law’s consideration of the quality is known will be discussed

first.

a) The law’s consideration of the quality is known (‘ulima i‘tibar al-shar® lahu).

There are various requirements with regards to this category. Firstly, by saying the
law’s consideration of the quality is ‘known’, it means that this ‘knowledge’ is
predominant.3! For instance, an action may contain both ‘good’ or public interest and

‘bad’ or corruption, but the law concerning this action is based on the objective of

398 al-Bahr, vol. 7, p. 272; al-Mahsiil, vol. 5, p. 163; Shihab al-Din al-Qarafi, Nafa’is al-usiil fi sharh al-Mahsil,
¢Adil Ahmad °Abd al-Mawijiid and °Ali Muhammad Mu‘awwid (eds.), 1st ed., 9 vols. (Mecca: Maktabat Nizar
Mustafa al-Baz, 1995), vol. 7, p. 3258 ( hereinafter Nafa’is al-usil); Nihayat al-wusil, vol. 8, p. 3301; Badr al-
Din al-Zarkashi, Tashnif al-masami bijam¢ al-jawami® li Taj al-Din al-Subki, Sayyid °Abd al-°Aziz and Abd
Allah Rabi® (ed.), 4 vols. (Cairo: Maktabat Qurtubah, 1998), vols. 3, pp. 294-95 (hereinafter Tashnif al-
masami®).

399 Irshad, vol. 2, p. 904.

310 al-Bahr, vol. 7, p. 273; Irshad, vol. 2, p. 904.
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achieving the ‘good’. In such a case, the level of the ‘good’ must be predominant over

the level of the ‘bad’ that will be achieved by implementing the law.3!!

But the outcome of implementing the law should not be equally good and bad or be
dominated by the bad. This is unacceptable to sound human reason, as argued by Ibn
al-Hajib.>'> For example, if one were to ask a sane person to sell his items at a price
that is equal to his costs, or at a loss, this would be seen as invalid transacting in the
minds of wise men.3’3 Ibn al-Hajib also commented on a general view that, suitability
cannot be established by either of the two scenarios, that being: ‘good equals bad’ or
‘good is dominated by bad’. This is because the bad does not survive alongside the

good, whether equal to it or dominating it.3'*

This view has been challenged with the example of prayer being performed on usurped
land. The element of good derived by it may be equalled or surpassed by the element of
bad. Thus, if suitability is annulled by the equal presence or dominance of bad, then
this prayer should be declared invalid. Evidently, prayer is not annulled by its

performance on usurped land, thus suitability may not be annulled.?'>

Ibn al-Hajib responds by explaining the prayer would be annulled if the good and bad,
in this case, originate from their relation to one and the same thing. The good of prayer
does not emanate from the usurped land, nor does the usurped land emanate from
prayer. Prayer remains valid on un-usurped land, so does usurped land remain bad even
if other activities like work or agriculture is conducted on it3'® A more relevant
example though, would be the case of fasting on the day of Eid, as mentioned by

Hasan.’'7 Here a contradiction exists between the motive of the command and the

31 Bayan al-mukhtasar, vol. 3, p. 118.

312 Ibid.

313 Ahmad Hasan, Methods of Finding the Cause of a Legal Injunction in Islamic Jurisprudence, Islamic Studies,
vol. 25, No. 1 (Spring 1986), p. 28.

314 Bayan al-mukhtasar, vol. 3, p. 118.

315 Ibid., p. 121.

316 Ibid.

317 Ahmad Hasan, Methods of Finding the Cause of a Legal Injunction in Islamic Jurisprudence, Islamic Studies,
vol. 25, No. 1 (Spring 1986), p. 28.
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prohibition, which relates to the same thing. In this case to establish dominance of
good over bad would be impossible, and thus fasting on Eid would be invalid as no

suitable cause can be established for it.3!8

There is no difference of opinion with regards to the outcome of laws that contain good
only or where the good dominates the bad. As a general rule, where the good is present
with the bad, it must be established that the good in fact dominates the bad. This will
be established with various methods of pointing to the preferring of the good over the
bad, and they will differ from case to case, such as the extent of its apparentness and
the extent of the scrutiny it requires. These will require thorough investigation and
reasoning. Another method, termed ijmali, is used where it cannot be determined that
the good dominates the bad. In this case the law 1is still applied, while not on the basis
of the dominance of the good being established, but simply out of unquestioning
adherence (ta‘abbud) to the command of the law.’'” An example of such unquestioning
adherence could be demonstrated by the case of a small Muslim army engaging in
battle with a much larger army. Though it would seem apparent that the demise of the
smaller army would be imminent, that is, the bad dominates the good, the

unquestioning adherence to the command to fight will be required.

Another requirement under this category is that the law’s consideration should not be
indicated by the sacred text (al-nass), scholarly consensus (al-ijma) or suggestion and
allusion (al-ima@’ wa’l-tanbith). These are not indications of al-mundasabah, but are
rather indications of the decisive methods of identifying the legal cause that have been
discussed in Chapter Two. The knowledge of the ‘law’s consideration’ of the quality, is
expressed by the ruling being supported by a clear basis, that is extracted, from the
angle that the ruling is legally sounder upon the basis of the legal cause in question.

This is the view of al-Ghazali in his Shifa’ al-ghalil 3%

318 Tbid.
319 Bayan al-mukhtasar, vol. 3, p. 121.
30 ql-Bahr, vol. 7, p. 273; Irshad, vol. 2, p. 904.
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It has been previously stated that in the books of legal theory, the terms legal cause
(“illah) and quality (al-wasf) are often used synonymously and interchangeably. The
respective terms cited in the source texts will thus be cited to stay true to the original
Arabic texts that have been translated. Now, the law’s consideration of the quality,
purposed as the legal cause, has also been divided into four states as mentioned by al-

Razi:

As for the first category (The law’s consideration of the quality is
known), it is [further] divided into four states, it is either that the type
(al-naw®) [of the quality] is considered in relation to the type or
categories (al-jins) of that ruling, or the category [of the quality] is

considered in relation to the type or categories of that ruling. !

The four states contemplated here is more clearly articulated as the following
combinations: i) the type of the quality is considered in relation to the type of the
ruling, i1) the type of the quality is considered in relation to the categories of the ruling,
ii1) the category of the quality is considered in relation to the types of the ruling, and
iv) the category of the quality is considered in relation to the categories of the ruling.
These four combinations will be further clarified through contextual examples that are

forth coming.

1) The first state: The type of the quality is considered in relation to the type of the
ruling. It is also defined as the specificity (khusiis) of the quality is considered
with the specificity of the ruling, and the generality (‘umiim) of the quality is
considered with the generality of the ruling. This is demonstrated by the
analogy drawn between (a) the case of murder with a heavy object, and (b) the
case of murder with a sharp object. The law of retaliation is applied because of

the common factor of intentional malicious killing. This example has been

210bid., p. 272; al-Mahsiil, vol. 5, p. 163; Nafa’is al-usiil, vol. 7, p. 3258; Nihayat al-wusiil, vol. 8, p. 3301; Tashnif
al-masami®, vol. 3, pp. 294-95.
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given by al-Isnawi (d. 772AH) and Taj al-Din al-Subki.*?> Al-Qarafi states that
the effect of the specificity of the °‘quality’ of intentional malicious killing is
known in the specificity of the ruling, which requires compulsory retaliation

with regards to murder by a blunt or heavy object.’?3

Al-Shawkani added another example using the analogy of drunkenness by soaked
grapes with the case of drunkenness by soaked dates, when these two beverages have
fermented. When the specificity of the quality of intoxication is ascertained, it calls for
the specificity of the ruling of prohibition. Here, there is full agreement of the legal
cause being intoxication and along with the ruling of prohibition in both cases, even
with the difference of the two beverages.*** This state has been termed ‘harmonious

suitability” and is accepted by the all the proponents of giyas.>%

ii) The second state: The type of the quality is considered in relation to the categories
of the ruling. Al-Ghazali demonstrates this by the analogy made between (a) the case
of brothers of the same mother and father who take precedence in matters of succession
over the brothers of only the same father, in the issue of guardianship required for the
supervision of a marriage contract, and (b) the case of their precedence in matters of
inheritance. While their eligibility for precedence as guardians of marriage contracts is
not known, their precedence in the category of precedence is known through the case
of inheritance. Thus, through analogy, precedence is bestowed upon them, with respect
to what 1s established from the case of inheritance, due to the absence of clear

legislation to indicate otherwise.3?¢

Al-Zarkashi attempted to highlight the difference between the first and second state. He
comments on their difference based upon the contrast between common types of the

law of the former vs common categories of the law of the latter. He points out that a

322 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 275 (from note 101); Taqi al-Din al-Subki, al-
Ibhaj fi sharh al-Minhaj, 3 vols. (Beirut: Dar al-Kutub al-“Ilmiyyah, 1995), vol. 3, p. 60.

323 Nafa’is al-usil, vol. 7, p. 3272.

324 Irshad, vol. 2, p. 905.

325 Tbid.

326 al-Bahr, vol. 7, p. 273; Shifa’ al-ghalil, p. 197.
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closer relation exists between the common categories of the law as in the case of

‘precedence’ granted to the full brothers.?

iii) The third state: The category of the quality is considered in relation to the type of
the ruling. Al-Baydawi and al-Zarkashi demonstrated this state by the example of the
analogy of being exempted of repaying missed prayer during menses, with being
exempted of repaying the omitted segments of prayer by the traveller who shortens his
prayer. They identified the common quality of these two cases to be hardship faced in
the case of menstruation and travel. The quality of hardship is identified as a common
category of quality and being exempted of repaying prayer, in both cases, is of the

same type of ruling.??

iv) The fourth state: The category of the quality is considered in relation to the
categories of the ruling. Al-Ghazali demonstrated this state, by the analogy of the case
of ‘punishment for drunkenness’ with the case of ‘punishment for slander’. The
punishment for drinking was forty lashes in the time of the Prophet (s) and was then
increased to eighty lashes by “Umar after his consultation with the Companions. They
reached consensus on the matter due to the original basis for the case of slander. It is
understood that drunkenness is a ‘place where it can be expected’ for slander or

defamation to occur.’?

b) The law’s invalidation of the quality is known (“ulima ilgha’ al-shar lahu)

In this category it is known that the law has invalidated the quality that is purposed to
be the legal cause. The commonly used example to demonstrate this category is the
case of expiation required for breaking fast in Ramadan due to coitus. Some of the

classical jurists contended that the “fasting of two consecutive months as expiation”330

7 Ibid., p. 273.

328 al-Bahr, vol. 7, p. 273; al-Ibhdj fi sharh al-Minhaj, v. 3, p. 60

39 al-Bahr, vol. 7, p. 274; al-1bhaj fi sharh al-Minhdj, v. 3, p. 60.

30 Sahih al-Bukhari, kitab al-adab, bab ma ja’a fi qawl al-rajul waylak, hadith 6164; Sahih Muslim, kitab al-siyam,
bab taghliz tahrim al-jima’ fi nahar ramadan ‘ala al-sa’im wa wujib al-kaffarah, hadith 1111.
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be mandatorily instituted against a king who is found guilty of this offense. They
believed the objective of deterrence will only be achieved, in the context of a king,
with fasting of two consecutive months as expiation. This is because the options of
‘emancipation of a slave’ and ‘feeding of sixty poor persons’ would be too easy for the
king and consequently will not deter him. But this is an analogy that the law
invalidates, from the perspective that expiation was prescribed without any distinction
made between different classes of people. The hadith report*! unrestrictedly prescribes
expiation to be any of the aforementioned three types. So, the legal ruling of singling
out one form of expiation is in conflict with the textual evidence and is, therefore,

invalid.332

¢) The law’s consideration and invalidation of the quality is unknown (la yu “lam i“tibaruhu

wa ilgha’uhu)

Under this category it is not known whether the law has considered or invalidated the
quality. It has also been defined as: “That consideration for which no support exists, in
terms of a clear-cut basis from the principles of the law”.3* Al-Baydawi has termed
this category as being the unrestricted suitable quality (al-munasib al-mursalah)’*
while al-Shawkani termed it = the = unrestricted public = interest (al-masalih al-
mursalah).’® Tt is commonly known that the case for ‘sole propriety’ is based upon
unrestricted public interest.’*® Al-Zarkashi argued that the scholars of all the schools of
legal thought are contented with the use of al-mundsabah in its general sense, and that

‘unrestricted public interest’ is in fact an expression of al-mundsabah, thereby echoing

the view of al-Shawkani.??’

31 This hadith report has previously been discussed in Chapter Three, Musnad al-Imam Ahmad b. Hanbal: Musnad
Ab1 Hurayrah, hadith 7900, see page 46, footnote 132, of this thesis.

332 al-Bahr, vol. 7, p. 274; Nihayat al-wusiil, vol. 8, p. 3303.

333 Tbid.

334 cAbd al-Rahim b. al-Hasan b. °Ali al-Isnawi, Nihayat al-siil sharh minhaj al-wusil, 1st ed. (Beirut: Dar  al-
Kutub al-“Ilmiyyah, 1999), vol. 1, p. 328 (hereinafter Nihayat al-sil).

35 Irshad, vol. 2, p. 906.

336 Tbid.

37 al-Bahr, vol. 7, p. 275.
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Al-Razi explained that in most cases, a quality is given credence to be purposed as the
legal cause, when it is assumed that the law considers it. The more instances that are
found where the law considers the quality, the stronger the assumption will be that the
quality is the legal cause. Every instance where the quality and the ruling are linked via
greater specificity, then the assumption is also greater that the quality is in fact the
legal cause. In these instances, the quality is more affirmed to be the legal cause and

will inevitably be preferred over those qualities that are more general than it.>3

He also argues that the suitable quality, that is known to be invalidated by the law,
should be disregarded by default. On the other hand, when it is not known whether it is
invalidated or considered by the law, then it is evaluated according to more specific
qualities beyond its being a quality of public interest, and if not, then it is generally
considered as a quality of public interest. This scenario al-Razi has termed as

unrestricted public interest.?*

Ibn al-Hajib has also viewed this category of the suitable quality as being unrestricted
public interest. He discusses three scenarios with regards to it being rejected or
accepted as a quality purposed as the legal cause. He states: “(i) If it is [classified as]
unusual (gharib) or (ii), if its invalidation [by the law] has been established, then it is
unanimously rejected. (iii) If it is [classified as] harmonious (mula’im)... then it is

decisively accepted” .34

The first two scenarios would prompt the unanimous rejection of a quality purposed as
the legal cause, that being: (i) classification as unusual and (ii) confirmed to be
invalidated by the Lawgiver. The third scenario (iii) requires that the harmonious
quality should be decisively accepted. This is the view of al-Juwayni and al-Ghazali
and was attributed to Imam Malik and al-Shafi‘i. Al-Ghazali added the prerequisite

that the public interest must be of the type ‘general definitive necessity’ (daririyyah

38 al-Mahsiil, vol. 5, p. 165.
39 Ibid., pp. 165-66.
30 Bayan al-mukhtasar, vol. 3, pp. 123-24.
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qat‘iyyah kulliyyah). Ibn al-Hajib, on the other hand, preferred the rejection of the third

scenario.>*!

iv) The fourth division: Suitability of the legal cause by way of its quality of

effectiveness (al-ta’thir) and agreeableness (al-mula’amah).

The suitable legal cause has also been categorised by its quality of being effective
(mu’aththir) and agreeable (mula’im) pertaining the ruling (al-hukm). The suitable
quality may in fact either be (1) effective (mu’aththir) or (ii) ineffective (ghayr
mu’aththir). When it is ineffective it is further subdivided into agreeable (mula’im) and
disagreeable (ghayr mula’im). When it is disagreeable it is further subdivided into:
unusual  (gharib), unrestricted — (mursal), —and invalidated (mulghan)’*> A  closer
examination will now be made of the individual characteristics of the aforementioned

categories and subdivisions of the suitable quality.

The scholars of legal theory, as previously mentioned, have also defined the relation
between legal cause and ruling through levels of proximity. They use the terms type
(al-naw®), substance (al-‘ayn) and categories (al-jins) to locate this notion of

proximity. The forthcoming discussion is also indicative of that.

(i) The effective (mu’aththir) quality is indicated either by textual evidence or
scholarly consensus, as being the legal cause. This quality clearly demonstrates that the
effect (al-ta’thir) of the substance (al-‘ayn) of the quality is found in the substance of
the ruling. This has also been stated as: the effect of the type of the quality is found in
the type of the ruling.’*> To demonstrate this, al-Ghazali explains that intoxication is
the substance of the consumption of wine, that is, people drink to become intoxicated,

and the substance of the ruling requires the prohibition of intoxication. He further

341 Ibid.
32 Bayan al-mukhtasar, vol. 3, p. 123; Nafa’is al-usiil, vol. 7, p. 3271.
33 al-Bahr, vol. 7, p. 275.
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explains that beer contains the substance of the quality of intoxication and is thereby

explicitly linked to the ruling of prohibition.3#*

(i) The ineffectual (ghayr mu’aththir) quality is further subdivided into agreeable

(mula’im) and disagreeable (ghayr mula’im):3%

oThe agreeable quality has been described as a quality that is suitable for being

the legal

cause when the Lawgiver considers its substance in the substance of

the ruling. This is demonstrated whenever the Lawgiver has sequenced or

ordered the ruling in accordance with the quality. It is termed ‘agreeable’

because of its being in agreement with what the Lawgiver has considered in

legislation. This type of suitable quality 1s not established by way of textual

evidence or scholarly consensus as in the case of the effective quality.

oThe disagreeable (ghayr mula’im) quality has been further classified into

unusual

mulgha):

(al-gharib), unsupported by text (al-mursal) and invalidated (al-

The unusual (al-gharib) ~quality is a kind of suitability where the
substance ' of  the  quality is considered in the substance of the ruling,
only by the construction of that ruling upon the basis of that
quality.>*® The substance of the quality, however, is not considered
in the category of the ruling, nor is the substance and neither the
category. of the ruling considered in the category of the quality,
neither by way of textual evidence nor scholarly consensus. This can
be observed in the quality of intoxication in relation to the
prohibition of alcohol. It is evident that the substance of intoxication
is considered in the substance of the ruling, by the construction of

the ruling of prohibition upon the premise or quality of intoxication.

34 al-Mustasfa, p. 320.
345

Bayan al-mukhtasar, vol. 3, p. 123.

36 al-Bahr, vol. 7, p. 276.
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Ibn al-Hajib demonstrated the unusual quality by the examples of the
following analogically compared cases: The granting of inheritance
to the woman who is divorced out of spite by her husband on his
death bed, appended to the case of the killer who is prohibited from
inheriting from the person he killed.’*’ Here the giyas is premised on
the comparison of a ‘contrary objective’. It appears that the killer
acts illicitly to obtain his legitimate inheritance while the heritor
attempts to block the legitimate right of the inheritor, his wife, by
pronouncing divorce on his death bed. While suitability seems
apparent, the public interest in question here is not a familiar
consideration outside of the context of these two cases, and as such
is classified as unusual. This type -of quality has been rejected

unanimously according to al-Zarkashi.?*8

The unrestricted (mursal) quality 1is characterised as not being
supported by textual evidence or scholarly consensus, or as being
considered by ~ the law. Ibn al-Hajib rejected the unrestricted

quality,*

while al-Ghazali accepted it when it is of the ‘general
definitive - necessity’ (daruriyyah qat‘iyyah  kulliyyah) type.*° He
demonstrates: this by the example of infidels who use Muslims as
human shields in battle against the Muslims. He argues that it is
permissible to fight the infidels even if the Muslim human shields
are killed in the process. This is because the three aforementioned
conditions are met. It is a necessity to protect the Muslims, and it is
definitive that more loss of life would be incurred if they don’t fight

back, and the interest of the general Muslim community takes

preference over the interest of the individual, in this case,

7 Bayan al-mukhtasar,

vol. 3, p. 124.

38 al-Bahr, vol. 7, pp. 280-81.

3 Irshad, vol. 2, p. 908.
30 ql-Mustasfa, p. 176.
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represented by the human shields.®>' But this, al-Ghazali states, will
not be valid if even one of the three conditions are not met, such as a
situation where it is not guaranteed that the Muslims’ attacking will
incur less harm, or that it is absolutely necessary to suffer the loss of

the human shields.3>2

The invalidated (al-mulgha) quality is a quality that has not been
considered by the Lawgiver, but yet it is rationally agreeable to the
ruling. This has been demonstrated by the example of stopping the
cultivation of grapes to prevent the making of wine. That would be

invalid in terms of the law.

Under this division of al-munasabah, the fourth division, an almost identical
controversy occurs as has previously been discussed under the third division category
(a). Difference of opinion exists with regards to the validity of a quality with respect to
the proportion of the bad (al-mafsadah) and the good (al-maslahah) that is associated

with the given quality purposed as the legal cause.?>3

When the good is in conflict with an equivalent presence of the bad, then it defeats the
quest for good. This is the position of the majority of legal theorists and is preferred by
al-Saydalani (d. 415AH)*»* and Ibn al-Hajib. This is because the deterrence of the bad
takes preference over the obtainment of the good, considering that al-mundasabah

functions in the context of customary or non-ritual (‘urfi) matters.>>

31 Ibid.

32 Ibid.

353 al-Bahr, vol. 7, pp. 280-81.

354 He was the Jurisprudent, hadith scholar and Imam, Muhammad b. Ahmad al-Naysabiri, the teacher of Imam al-
Bayhaqi.

335 al-Bahr, vol. 7, pp. 280-81.
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When there is no clear indication that the bad outweighs the good, then this type of
quality may be accepted. If no good is obtained the quality is unanimously rejected.

This is the view of al-Razi and al-Baydawi.>°

3. Resemblance (al-shabah)

The third probable method of identifying legal cause is resemblance (al-shabah) that

has elicited various definitions by the jurists.

Some of them have defined it as: “The citing of a quality as evidence of the legal
cause, after having compared it with that which resembles it, while the quality is
something general seeking to establish something specific [ruling]. This is because
every exercise of giyas requires the parallel case (al-far‘) to resemble the original case
(al-asl) by way of a connection (al-jami‘) between the two of them”.37 They conclude

that it is imperative to assure absolute prudence when applying al-shabah.>>3

Some scholars, however, have rejected its validity as a method of identifying legal
cause. Al-Abyari states: “I have not seen in legal theory any case that is more
disregarded than it [al-shabah]’.?° Al-Juwayni argued that “its delimitation is not
possible”, while al-Zarkashi held the contrary view.?*® Much contention exists with

regards to its definition.3¢"

Al-shabah has also been defined as the reconciliation between the original and parallel
cases with a quality that alludes (mustalzim) to its own encompassment of a requisite

wisdom (al-hikmah al-mugqtadiyah) to the ruling, without any specific indication (min

336 Tbid.

357 Ibid.

358 Mizan al-usil vol. 2, p. 864; Fawatih al-rahmiit vol. 2, p. 302.

39 al-Bahr, vol. 7, p. 293.

360 Thid.

31 See discussions under this topic: al-Burhan, pp. 825-45; al-Mustasfa, vol. 3 pp. 310-18; al-Mankhiil, pp. 378-84;
al-Mahsul, vol. 5, p. 201; al-Thkam, vol. 3, pp. 294-98, al-Bahr al-Bahr, vol. 7, pp. 293-94; Fawatih al-rahmiit,
vol. 2, pp. 301-02.
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ghayri ta‘yin).*> An example of this definition is illustrated by al-Shafi°’’s statement
with regards to ritualistic intention (niyyah) in performing ritualistic ablution (wudii’)
and tayammum’®. He stated: “Two matters of ritual purity [i.e., wudi’ and
tayammum], so how can they be different [from one another]?** By this he means
that tayammum requires ritualistic intention in the view of all the jurists, then so too

should ritualistic ablution, as the two resemble one another.3%>

Al-Razi, provides two perspectives with regards to its definition. The first he attributes
to al-gadi Abu Bakr al-Bagillani, who discusses al-shabah in relation to other methods
of 1identifying legal cause, namely, suitability (al-munasabah) and the ‘coextensive’
quality (al-tard). He explains that al-munasabah is based upon the quality that is suited
directly (bi dhatihi) to the ruling, while al-shabah is based upon the quality that is not
suited to the ruling directly, but merely alludes to a quality that is indirectly suited to
the ruling. The coextensive quality, on the other hand, is neither suited to the ruling
directly, nor does it allude to a quality that is indirectly suited to the ruling.3%® Al-
Bagqillani does not accept al-shabah as an authoritative method of identifying legal
cause. He argues that giyas, in general, is justified by the Companions’ use of it, and
that there is no account of them resorting to the method of al-shabah. Al-Abyari,
however, asserts that regarding its utility, there is a difference of opinion, but its
exclusion as a method identifying legal cause may be based upon stubbornness on the

part of the antagonists.?®’

The second perspective al-Razi presents is his own. He describes al-shabah as being
constructed upon the quality that is not suited to the ruling, but where the effect (al-

ta’thir) of a closely related category (al-jins al-qarib), on a closely related category of

32 al-Bahr, vol. 7, p. 294.

363 This is the ritualistic act of performing dry ablution, with the use of clean earth (eg. in the form of clay, dust or
sand etc.). This act is sanctioned by the Sharia in scenarios where ritualistic ablution with water is unfeasible,
such as when clean water is unavailable or when the use of water would exacerbate illness.

34 al-Bahr, vol. 7, p. 294.

365 Tbid.

366 gl-Mahsul, vol. 5, p. 201; Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 297.

37 Irshad, vol. 2, p. 910.
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ruling, is known through textual evidence. He emphasises that the quality is neither

suitable nor considered with respect to the ruling.3%?

Al-Zarkashi reports al-Baydawi’s description of al-shabah as: “The connection of the
parallel case with the ruling, because of the overwhelming resemblance of the parallel
case with the original case by way of qualities, without [those qualities initially] being
believed to be the basis of legal causation in the ruling of the original case”.’® Al-
shabah has also been described as: “That [quality] which is not suited to the ruling, but
the consideration of a closely related category is known with regards to a closely

related category [of the ruling]”.37°

Furthermore, the difference between al-shabah and al-tard has also been the subject of
dispute.’”! These two methods have often been defined and described in relation to one
another. Al-Zarkashi differentiates between them as: “... al-shabah is the connection
between the two [the far® and asl] via a quality that alludes to suitability ... while al-
tard is the connection between the two, by the mere coextensiveness [of the quality to

the ruling] while being safe from invalidation [by the law]”.37>

On the other hand, al-Ghazali differentiated  between the two and described al-shabah

as a method that:

. necessarily goes beyond al-tard by way of being a suitable connective
quality for the legal cause of the ruling, while it is not suited to the ruling
[directly] ... if this is not what they mean by giyas al-shabah, then 1 don’t
know what they mean by it and by what they distinguish it from

coextensiveness (al-tard).’’3

368 al-Mahsul, vol. 5, p. 202.

39 al-Ibhaj fi sharh al-Minhdj, vol. 6, p. 2358; al-Bahr, vol. 7, p. 294.
30 gl-Bahr, vol. 7, p. 296.

3 Irshad, vol. 2, p. 892.

372 al-Bahr, vol. 7, p. 294.

33 al-Mustasfa, vol. 2, p. 311; al-Bahr, vol. 7, p. 294.

85

http://etd.uwc.ac.za/



Al-Zarkashi summarises that, al-shabah and al-tard both have the common feature of
having an absence of apparent suitability directly to the ruling. They differ, he
explains, in that, in the case of al-tard, the Legislator is known to have not considered
it, and in the case of al-shabah, it is termed a resemblance, in view of the known
absence of direct suitability to the ruling. The mujtahid is absolutely certain of the
absence of its suitability, and the Legislator’s consideration of it. It is similar to the al-

mundsib quality, and thus it is situated between al-munasabah and al-tard.>’*

Ibn al-Hajib contrasted al-shabah with al-tard, stating that the one’s presence signifies
the absence of the other. He also contrasted it with the suitable quality (al-wasf al-
munasib), that is suited to the ruling directly (bi dhatihi): “... because its suitability [the
suitability of the resembling quality], is [based upon] rationale, when the legislated text
(al-shar©) does not [directly] arrive at it, like [the quality of] intoxication in the case of
the prohibition [of wine]”.*”> He provides a second example, that of ritual purification
for ritual prayer (al-salah), here water is specified, just as in the case of removing
physical impurity such as feces. Its suitability to the ruling is not apparent, and instead,
its consideration with regards to touching the Quran and performance of ritual prayer is

alluding to suitability.3”°

There are also various contending views with regards to al-shabah’s validity as proof
for determining legal cause. Firstly, it is considered proof by the majority of scholars,
and secondly, it is not accepted as proof.’”” Ibn al-Sam‘ani states that most of the
Hanaft’s do not accept al-shabah as a method of identifying legal cause. He attributes
this opinion to al-Baqgillani, Abti Mansur, Abu Ishaq al-Marwazi, al-Shirazi, Abu Bakr
al-Sayrafi, and Abu al-Tayyib al-Tabari.’’8

374 al-Bahr, vol. 7, p. 294.

35 Bayan al-mukhtasar, vol. 3, p. 133.

376 Ibid., p. 131.

37 Irshad, vol. 2, p. 892.

38 al-Bahr, vol. 7, pp. 300-02; Fawatih al-rahmiit, vol. 2, p. 302.
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Another view holds that it is considered valid when it is unquestionably perceived as
the cause (manat) of the ruling, by way of it alluding to the ‘illah of the ruling. When
that is the case, giyas constructed upon it is valid, as long as its resemblance is either in

form (surah) or meaning (al-ma‘“na). This view has been attributed to al-Razi.>”

With regards to the mujtahid, al-Ghazali considers it as proof for him with respect to
his right as a mujtahid, whenever he perceives it to be overwhelmingly probable
(ghalabat al-zann) as the legal cause. As for the user of giyas, he unrestrictedly accepts
the position of the mujtahid®®® Furthermore, other scholars have agreed that it
constitutes proof when constructed upon overwhelming probability in the mind of the

mujtahid,*®' and that acting on it is obligatory.3*?

Al-shabah has been rejected as a proof of legal cause from two perspectives. Firstly,
the resembling quality that is suited to the ruling is accepted by agreement, but where
no such suitability is established then it is viewed as a coextensive quality that is
rejected. But the proponents of al-shabah object to this contention and they insist that
while the resembling quality is not suited to the ruling directly, it implies suitability, or
it may be known that the effect of its most likely category, on the ruling, is known
through textual evidence. This is distinctly different to the coextensive quality that has
neither direct nor implied = suitability to the ruling.383 The antagonists, however,
maintain that they do not accept that implied suitability can substitute the requirement

of suitability itself.384

The second perspective, that of al-Baqillani, is that the various methods of constructing
givas ought to have their basis in the practice of the Companions and it cannot be

established that they relied upon giyas al-shabah’% Al-Razi rejects this claim and

39 al-Mahsul, vol. 5, p. 203.
80 gl-Mustasfa, p. 318.

81 al-Bahr, vol. 7, p. 304.
82 Irshad, vol. 2, p. 913.

383 al-Mahsul, vol. 5, p. 205.
84 Irshad, vol. 2, p. 913.

385 al-Mahsul, vol. 5, p. 205.
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argues that his School relies on the general meaning of the Quranic text: “So reflect, O
people of insight™8®, and that acting on such or other means of probability is
necessary.’®” The antagonists responded that the required level of probability is not
established by giyas al-shabah, nor does the cited Quranic verse justify the point of

acting on probability as contemplated by al-Razi.’%8

It may be observed that because of the close relationship and subtle differences
between the suitable (al-munasib), resembling (al-shabah) and coextensive qualities
(al-tard), this prompted legal theorists to discuss these methods, in relation to one
another. It is again evident, that the greater use of rationality impacts on the contention

surrounding the use of these methods.

4. Coextensiveness (al-tard)

The fourth probable method of identifying legal cause is coextensiveness (al-tard).

Al-Razi defines al-tard as the quality that is not known to be suited to the ruling, nor
implied (mustalzim) of being suited to it, that is, whenever such a ruling arises along
with the quality, in all cases, except in the parallel case that is in dispute (mahall al-
niza). This, he says, is the intended meaning of al-rard, a viewpoint that he attributes
to the majority of the Shafi‘i scholars. He further emphasises that the ruling is seen to
occur along with the presence of the quality, even in a single case, reaching a strong

indication of probability that it points to the legal cause.’®°

He justifies the aforementioned Shafi‘i position as follows: Firstly, an examination of
the Sharia rules points to the fact that the unusual or rare (al-nadir) legal cases, in all
legal categories, are connected to the norm or majority (al-ghalib) of legal cases. Thus,

if it is observed that a quality is associated with a ruling, except in a single rare case,

386 Quran, 59:2.

87 al-Mahsul, vol. 5, p. 205.
388 Irshad, vol. 2, p. 913.

39 al-Mahsul, vol. 5, p. 221.
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and a similar quality exists in a parallel case, the quality must be treated as an ‘illah of
the ruling in the single rare case too, by connecting the rare case with the majority of
cases.’® Al-Razi demonstrates this with an example. When the horse of the judge is
parked outside the residence of the sultan, it indicates a high probability that the judge
is in fact inside the palace of the sultan. This illustrates the resultant effect of
comparing between the majority of cases and the single case that supports the

consideration of the quality in this specific instance.?*!

The antagonists have argued that al-fard is premised on the idea that the coextensive
quality simultaneously exists with respect to the presence or absence of the ruling. This
cannot be established unless the ruling is proven to be applicable to the parallel case
simultaneously as that would create a circular argument that would be invalid.**?> To
this, the proponents respond that they do not apply this rule of ‘coexistence between
ruling and coextensive quality’ simultaneously to the parallel case in dispute, and,
therefore, no circular argument is created. The antagonists further argued that there are
many things that are related to each other (i.e. the existence of one arising from the
presence of the other), but they may have no causal effect on each other, such as the
essence of God and His attributes that, correlates, yet, no cause and effect relationship
exists between them.’*® To this the proponents respond that while al-fard occurs in
some legal cases as being disconnected from causal effect between quality and ruling,
it does not detract from its alluding to the Cllah. They illustrate this through the
example of cumulonimbus clouds being an indicator of rain. The absence of rain
simultaneously occurring during the presence of cumulonimbus clouds does not
diminish it as an indication of rain. They conclude that al-mundasabah, al-dawran, al-
ta’thir and al-ima’ wa’l-tanbth are all, at times, void of causality, but that does not
detract from them being indicators of causality in instances when it is apparent as an

indicator, as in the example of cumulonimbus clouds being an indicator of rain.?*

30 Nihayat al-wusil, vol. 8, p. 3376.
¥ Ibid.

32 al-Mahsul, vol. 5, p. 222.

393 Ibid.

394 Ibid.
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Some legal theorists have also classified al-tard and al-dawran as one and the same
thing, while in essence they are not. The difference between the two is that al-tard is
constructed upon the relationship of: ‘presence of the quality along with presence of
the ruling’, not of its absence. Al-dawran on the other hand, is constructed upon the
relationship of both ‘presence or absence of the quality in relation to the ruling’.?®> Al-
Shawkani attributes the later view on the difference between al-tard and al-dawran to

al-Hindi who views it as the position of the majority.3

The validity of al-tard as evidence for legal cause has also been contested.’®” Three
main positions emerge in this regard. One, it unrestrictedly does not constitute proof
and, two, it is unconditionally accepted as proof.**® The majority of jurists (fugaha’)
and theologians (mutakallimiin) hold the first view. The third position holds that it
constitutes proof with certain prerequisites but it is not unconditionally a proof. Al-
Razi and al-Baydawi accepted al-tfard as a proof whereas al-Karkhi accepted it in the

area of logic and disallowed it in the practice of legal interpretation or for giving fatwa.

Al-gadi Abu al-Tayyib al-Tabari stated that some of the later scholars of his School
were of the opinion that it indicated the soundness of causality and that it was adopted
by a faction of Hanafi scholars in Iraq. This formed the basis of their position on the
case of hastening (sa‘yi) between al-Safa and al-Marwah. To them it is merely
hastening between two hills, which could be likened to hastening between any two
hills, so they do not consider it a pillar (rukn) of Hajj.’*® Al-Zarkashi comments that no
intelligent person would doubt their stance as an absurdity.*®® Al-Dabusi dismissed the
scholarship of anyone who used al-fard as a proof or indicator of identifying legal

cause.

35 Irshad, vol. 2, p. 915.

39 Tbid.

37 Mizan al-usil, vol. 2, p. 860.
38 Irshad, vol. 2, p. 915.

39 al-Bahr, vol. 7, p. 315.

400 Thid.
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In summary, it appears that al-tard, in most cases, has been rejected as a method of
identifying legal cause. It is not premised on suitability as stipulated by the majority of
jurists, nor implied suitability, as in the case of al-shabah, but it may be valid when the

causality of the quality proposed as the “illah is established by separate evidence.

5. Rotation (al-dawran)

The fifth probable method of identifying legal cause is rotation (al-dawran). It has
been defined as: The presence of the ruling along with the presence of the quality, and
that it emerges with its emergence in a single form or case. This has been illustrated by
the case of the prohibition of intoxication from drinking grape juice. As soon as the
grape juice does not intoxicate, it is no longer prohibited, and when intoxication is
found in it, the prohibition is also found. When the presence of intoxication ceases,
such as when the grape juice turns into vinegar, its prohibition too ceases. This
indicates that intoxication is the €illah.**! Thus, the rotation of the quality along with
the rotation of the ruling is indicative of that quality being the €illah.**> Ahmad
summarises the aforementioned definition as: “When a certain quality of the ruling
exists, the ruling exists along with that certain quality, and if it does not exist, the

ruling too does not exist”.*3

Legal theorists have differed with regards to its validity and utility as a method of
identifying legal cause. Firstly, some of the Mu‘tazilah considered it as an absolute (al-
qatt) method of identifying legal cause. Ibn al-Sam‘ani reported it as being considered
as the strongest of proofs by many of the Hanafis and that their scholars in Iraq

fervently applied it.4%4

4OV aql-Bahr, vol. 7, p. 308; al-Ibhaj fi sharh al-Minhaj, vol. 3, p. 73; al-Mustasfa, p. 307.

402 Ahmad Hasan, Analogical Reasoning in Islamic Jurisprudence, p. 315.

403 Tbid.; Ahmad Hasan, Methods of Finding the Cause of a Legal Injunction in Islamic Jurisprudence, Islamic
Studies, vol. 25, No. 1 (Spring 1986), p. 40.

404 al-Bahr, vol. 7, p. 309; Nihayat al-wusiil, vol. 8, p. 3352.
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Secondly, the majority of scholars have considered it as having probable utility for
determining the C‘illah, with the condition that no rival quality (muzahim) exists. This is
because the legal cause, in its essence, does not necessitate the derivation of a ruling.
This, they explain, is merely like an erected sign (‘alamah mansibah), so when the
quality rotates with the ruling it is merely probable that it is specified (mu‘arraf) as the

“illah.*%3

Saft al-Din al-Hindi regarded al-dawran as a preferred method of identifying legal
cause while al-Juwayni remarked that the scholars who subscribe to logical debate (al-
jadal) consider it as the strongest of methods. Al-gadi Abu al-Tayyib al-Tabari, too

classified it as one of the strongest of methods.*%

Some legal theorists argued that al-dawran does not suffice as a method on its own,
neither as an absolute nor probable method. Al-Shawkani ascribed this view to Abu
Manstr al-Baghdadi (d. 429AH)*7, Ibn al-Sam‘ani, al-Ghazali, al-Shirazi, al-Amidi
and Ibn al-Hajib.*® They argued that al-dawran can occur in the absence of a causal
relationship between the quality and the propositioned legal cause, in which case it
cannot be a proof for causality. When no effect (ma‘liil) is observed with the rotation
of the ‘illah, with regards to its presence and absence, then this cannot justify the €illah

absolutely, neither in apparent nor implied forms.**

The remaining discussions on ‘refinement of the basis of the ruling’ (tangih al-manat),
‘verification of the basis of the ruling’ (tahqiq al-manat), and ‘deduction or extraction
of the basis of the ruling’ (takhrij al-manat), have been discussed by al-Shawkani

under the heading of methods of identifying legal cause, to the exclusion of takhrij al-

405 Tbid.

406 al-Bahr, vol. 7, pp. 309-10.

407 He is “Abd al-Qahir b. Tahir, al-Ustadh Abii Mansir al-Baghdadi, one of the great early figures of the Shafi‘i
School. He authored works in annotations and juristic differences. Some of his famous writings include: Buliigh
al-mada fi usual al-huda; Ta’wil mutashabih al-akhbar and Al-tahsil fi °l-usil. See A “lam al-nubala’, vol. 17, p.
572; Hidayat al-“arifin, vol. 1, p. 606 and Kashf al-zuniin, vol. 1, p.254.

408 Irshad, vol. 2, p. 918.

409 Tbid.
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mandat. However, these topics are also discussed under the heading of ‘independent

reasoning in legal cause’ (al-ijtihad fi °l-“illah).

6. Refinement of the basis of the ruling (fanqih al-manat)

The linguistic meaning of fangih is given as: refinement (tahdhib) and differentiation
(tamyiz). 1% It is also called refined speech (kalam munaqgqah), in the sense that it
contains no superfluity (hashwah). The term manat is also given as a synonym for

“illah.*"!

Ibn Dagqiq al-°Id explained that its application with regards to the Cillah falls under the
science of figurative language, because when the ruling is associated with the quality
that is propositioned as the C‘illah, it is like something sensed or perceived (al-mahsiis),
indirectly. It entails resemblance of what is understood (al-ma‘qiil) with the senses, and
that it is eventually adopted as nomenclature (al-istilah) amongst the jurists, since it

would not have been understood from a different angle.*!

Legal theorists provide their own definition of rangith al-manat.*'? They describe it as
connecting the parallel case with the original case by the cancellation of any
dissimilarity. Saft al-Din ' al-Hindi explains that rfangih al-manat is a category of
specific giyas, at a level beneath the category of unrestricted giyas, but that both these

categories, more often than not, produce speculative results.*

Al-Ghazali remarks that fangih al-mandat is unanimously accepted, and that he does not
know of any difference of opinion, amongst scholars, with regards to its
permissibility.#!> This contention, however, has been challenged on the basis that

agreement cannot simply be established by the proponents of giyas to the exclusion of

410 Lisan al-“Arab, vol. 2, pp. 624-25.

4 al-Bahr, vol. 7, p. 322.

412 Thid.

43 Ibid. pp. 322-23; al-Mustasfa, pp. 323-24; al-Mahsiil, vol. 5, pp. 230-31; al-Ihkam, vol. 3, p. 303.
414 al-Bahr, vol. 7, p. 323, Nihayat al-wusiil, vol. 8, p. 3381.

415 Ibid., p. 323.
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the antagonists. Agreement must be subject to the original debate surrounding the
acceptability of giyas.*'® It is important to note, that this alleged agreement may be
premised on the antagonists’ acceptance of tangih al-mandat, as an approach within

ijtihad, and not specifically as a method of identifying legal cause.

Al-Abyari believes tangith al-manat falls outside the scope of giyas and, that it is a
separate interpretive phenomenon.*!” This description as an ‘interpretive phenomenon’

outside of giyas appears to tie up with the acceptance of it by the antagonists.

Al-Razi contends that tangih al-manat is in fact tantamount to the method of al-sabr
wa’l-tagsim and does not recognise it as a separate method.*'® But his claim has been
countered by the argument, that the apparent difference between the two is the concept
of limitation or confinement (al-hasr) that is a significant feature of al-sabr wa’l-
tagsim, while tangih al-manat is premised on identifying and invalidating

dissimilarity.*"”

7. Verification of the basis of the ruling (tahqiq al-manat)

Al-Ghazali explains that tahqgiq al-manat is premised on causality (“lliyyah) of an
“illah that is known by the text, and or consensus. Thus, ijfihdd can be exercised by it
in cases of dispute, like the verification (al-tahqig) that the grave robber (al-nabbash)
is a thief. 420

Al-Shatibi, with regards to the ¢‘illah being known by the text, does not state whether
the “illah needs to be indicated explicitly or by way of inference by the text. He

requires only that the ruling be established by any source of the Sharia. He classifies

416 Thid.

47 al-Bahr, vol. 7, p. 323.

418 gl-Bahr, vol. 7, p. 323.

419 Irshad, vol. 2, pp. 919-20.

420 gl-Bahr, vol. 7, pp. 322-23; al-Mustasfa, p. 323. al-Ihkam, vol. 3, p. 303.

94

http://etd.uwc.ac.za/



tahqiq al-manat as being either general or particular, and expressed a more general and

comprehensive conception of it.*?!

This method of identifying legal cause is named ‘verification of the basis of the ruling’
(tahqiq al-manat), because the quality or ‘basis of the ruling’ or Cillah, is already
known to be as such. The verification merely aims to establish the quality’s relevance

with regards to the specific case (al-siirah al-mu‘ayyanah).**

Al-Ghazali considers tahqiq al-manat as a form of ijtihad and states that there is no
difference of opinion amongst the Imams regarding its validity, and thus it cannot be a

form of giyas, that is well-known to have disputed utility.*??

Al-Shawkani, under his discussion of fahgiq al-manat, includes Ibn al-Hajib’s
classification and correlation of it, into: giyas with regards to the Cillah, giyas with
regards to indication (dalalah) and gqiyas with regards to meaning of the original
case.*?* Tt is very important to note, that the word giyas, in the context of Ibn al-Hajib’s
presentation, means juristic reasoning or ijtihad. It is a common feature among early
jurisprudents and legal theorists, like al-Shafi‘i, to use the term giyas synonymously

with ijtihad.

Ibn al-Hajib further elaborates that giyas or ijtihad with regards to the C‘illah is that
which is made apparent by the ‘illah. Like what is said regarding nabidh*> drink, it
intoxicates so it is prohibited like wine. He then explains giyas with regards to
indication (al-dalalah) as not having its C‘illah mentioned or known, but that a
concomitant quality (wasf mulazim) is provided for it, such as the analogy of beer

justified with the ruling of wine, by way of its strong odour.*? But it is the third

421 Ahmad Hasan, Modes of Reasoning in Legal Cause: al-ljtihad fi°l-‘illah, Islamic Studies, vol. 22, No. 1 (Spring
1983), p. 80.

42 Irshad, vol. 2, p. 920.

43 al-Bahr, vol. 7, p. 324; al-Mustasfa, p. 230; Irshad, vol. 2, p. 920.

424 Bayan al-mukhtasar, vol. 3, p. 140; Irshad, vol. 2, p. 920.

425 In this context it referes to a drink made of dates or raisens steeped in water until fermentation occurs.

426 Ibid., vol. 3, pp. 140-41.
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category, ‘giyas with regards to meaning of the original case’, that relates to the
discussion here. Ibn al-Hajib explains that the original and parallel cases are connected
by a process of nullifying or cancelling out dissimilarity or discrepancy, and this, in

essence, is tangih al-manat.**’

In summary, the study of this chapter, namely, the probable methods of identifying
legal cause, point to the vast disagreement with regards to their definition, application,
validity, classification and authority. They do appear, nonetheless, to be valuable

methods of probing legal cause, where the more definitive methods are not viable.

The conclusion of this chapter leads to the final chapter of this thesis. The primary
objective of this forthcoming chapter is to examine contemporary case constructions of

qiyas where the classical model of masalik al-‘illah may be applied.

427 Ibid., vol. 3, p. 141.

96

http://etd.uwc.ac.za/



Chapter 4

Contemporary case constructions based upon giyas. How may the

classical model of masalik al-“illah be applied?

In this chapter I present three case construstions pertaining to the contemporary topic of suicide
attacks. In my survey of potential cases to demonstrate this, it became evident that muftis rarely
spend much time justifying or explaining the legal cause upon which their respective cases of
giyas are premised. They merely pronounce a verdict of a new case based on a precedent for
which a clear legal verdict already exists. I thus concluded it to be more practical to evaluate
such legal causes through the theory presented in the previous chapters to demonstrate how giyas

can be applied in the formulation of legal verdicts in contemporary cases.

In selecting cases for detailed analysis for the discussion, I have applied two primary selection

criteria:

1) To include cases having significant impact on the Muslim community. This is to ensure
that cases that are most relevant to the lives of the modern Muslim society are addressed.

2) To include cases for which sufficient academic material or resources exist for an
extensive examination of these cases.

3) To include cases where I have had extensive reading.

I have selected the topic of suicide attacks through which I have subsequently identified three
analogical case constructions that scholars have used to justify their fatawa on the question of its
permissibility or prohibition. A primary aim of this approach is to compare the various
constructions that have been formulated in respect of the same new case, that is, the legal ruling

of suicide attacks.
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The case of suicide attacks

Suicide attacks have been a prominent feature of the various conflicts in the Muslim lands in
recent decades. A 1995 farwa by the Egyptian cleric, Yusuf al-Qaradawi, restricted the
legitimacy of this practice to the occupied territories such as Palestine,*?® while other scholars

have unrestrictedly sanctioned it as a legitimate tool of contemporary warfare.*>

Many arguments, from different angles, have also been proffered with regards to suicide attacks,
by Muslim scholars around the globe.**° Firstly, scholars have addressed its legal status from a
harm-benefit perspective. Various harms have been identified that are directly suffered as a
consequence of these attacks. The Saudi mufti, Muhammad b. Salih al-°Uthaymin, argued that
retaliation by opponents, to suicide attacks incur greater loss for the Muslim fighters such as the
suffering caused to the family left behind of the suicide attacker, as experienced by the
Palestinians.*3! Tahir-ul-Qadri also pointed out that the image of Islam and the Muslims is
tarnished by these attacks and that they bring Islam into disrepute.**? Jihadists, on the other hand,
have argued that numerous benefits are gained from these attacks such as striking terror into the
hearts of their enemies and breaking their spirit, which in turn prevents them from mixing with
the ‘occupied’ community or harassing or exploiting them.** They also highlight the loss of
lives suffered by their enemies and particularly the ratio between the losses of single suicide

operatives to the large-scale deaths of enemy combatants.*3

Secondly, scholars have highlighted the numerous consequences associated with some suicide
attacks that are categorically prohibited in the sacred texts. This angle to the debate, on the

legality of suicide attacks, has prompted large-scale condemnation by leading Muslim clerics,

428 Muhammad Tahir-ul-Qadri, Fatwa on Terrorism and Suicide Bombings (London: Minhaj-ul-Quran International,
2010), p. xxv.

49 Gibril Haddad, Inghimas in ‘Suicide’ Warfare, livingislam.org, Web. 20 March 2019. {https:/
www.webcitation.org/query ?url=http://www .livingislam.org/k/ighm_e.html&date=2011-05-28}.

430 Muhammad Tahir-ul-Qadri, Fatwa on Terrorism and Suicide Bombings, pp. 239-49;
°Abd al-°Aziz b. Baz; Muhammad b. Salih al-°Uthaymin, Ruling on blowing oneself up, islamqga.info, Web. 21
March 2019, {https://islamga.info/en/answers/217995/ruling-on-blowing-oneself-up}.

41 Tbid.

432 Muhammad Tahir-ul-Qadri, Fatwa on Terrorism and Suicide Bombings, p. 89.

43 Yiasuf b. Salih al-*Uyari, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations ([place of
publication unknown]: At-Tibyan Publications, n.d.), p. 8.

4 Ibid., p. 9.
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even by those who strongly sympathise with the objectives behind them. The deliberate killing of
innocent women and children,**3 the aged,**® workers**” and monks**®, have been prohibited by
the Prophet (s) as they are all considered non-combatants who are not to be harmed according to
the Islamic position on warfare. The Sharia has also gone to the extent of prohibiting the
mutilation of combatant corpses,*° an act that some scholars have equated with bomb blasts

used in suicide attacks.**0

Thirdly, scholars have debated whether suicide attacks are in fact legally the same as suicide

‘proper” 44!

as articulated by the sacred texts, whether suicide attackers are sanctioned by any
textual evidence or whether they are like war heroes plunging into the thick of battle
(inghimas)**? leaving no or very little prospect of survival. For the purpose of the case study, I

will focus on the third area of the debate.

There are a number of challenges that arise in addressing this particular aspect of the broader

debate. For example, with the global war on terror, the jihadist discourse on the topic is often

435 ¢Abd Allah b. “Umar reported that: “A woman was found killed in one of these battles, so the Messenger of God
(s) forbade the killing of women and children”. Sahih Muslim: kitab al-jihad wa’l-siyar, bab tahrim qatl al-nisa’
wa’l-sibyan fi °I-harb, hadith 4320.

436 Jarir b. °Abd al-Humayd reports that Abu Bakr al-Siddiq said: “In war, do not kill the child, a woman, the feebly
aged, and do not burn the crops nor the date palms nor destroy homes and do not cut down fruit bearing trees”.
Musannaf Ibn Abi Shaybah: kitab al-siyar, bab man yunha ‘an qatlihi fi dar al-harb, hadith 33122.

437 Rabah b. Rabi® reported that he joined an expedition with the Prophet (s), when he approached Khalid b. Walid

and said: “Do not kill the children nor the wage earners”. Nayl al-awtar: kitab al-jihad wa’l-siyar, bab al-kaff

‘an qasdi al-nisa’ wa’l-sibyan wa’l-ruhban wa’l-shaykh al-fant bi’l-qatl, hadith 3322.

Ibn °Abbas reports that when the Prophet (s) dispatched an army for battle, he said: “Go forth in the name of

Allah Most High, fighting in the cause of Allah whoever disbelieves in Allah. Do not be treacherous nor fetter

nor mutilate, and do not kill the children nor the people in towers (i.e. monks or persons typically living under

religious vows of abstinence and obedience)”. Nayl al-awtar: kitab al-jihad wa’l-siyar, bab al-kaff ‘an qasdi al-

nisa’ wa’l-sibyan wa’l-ruhban wa’l-shaykh al-fant bi’l-qatl, hadith 3324.

Sulayman b. Burayd reports “When the Messenger of God (s) appointed anyone as a leader of an army or

detachment he would especially exhort him to fear Allah and to be good to the Muslims who were with him. He

would say: ‘Fight in the name of Allah and in the way of Allah. Fight against those who disbelieve in Allah.

Make a holy war, do not embezzle the spoils; do not break your pledge; and do not mutilate [the dead] bodies; do

not kill the children’.” Sahih Muslim: kitab al-jihad wa’l-siyar, bab ta’mir al-imam al-umara’ ‘ala °I-bu “ith wa

wasiyyatihi iyyahum bi adab al-ghazwi wa ghayriha, hadith 4294.

This order pertains to dead combatants, since mutilation was commonly practiced among the pagan Meccans.

40 yiisuf b. Salih al-°Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, pp. 49-56. See

also a list of scholars that al-°Uyayri mentions to have issued verdicts in support of suicide attacks at footnote

112 on page 56 of this same treatise.

To manage the clarity of distinguishing between (a), the debated phenomenon of suicide attacks, and (b), the

concept of suicide that is categorically prohibited by Sharia law, I have added the word ‘proper’ in quotation

marks whenever the use of the word suicide refers to (b), i.e., categorically prohibited suicide.

42 Literally it means: plunging into, and in the context of battle, plunging into the thick of battle.

438

439

44
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removed from its sources both in the Arabic and English language. URL links provided in
academic literature, to materials of jihadist Islamic scholars, are often taken down, or replaced by
non-related websites such as pornographic sites or ‘domain under construction’ landing pages. |
have thus, for the jihadist view on the topic, primarily relied on the translated works of Yusuf b.
Salih al-*Uyayri (d. 2004), a prominent Saudi jihadist strategist,**> who is recognised as being
the first leader of al-Qaeda on the Arabian Peninsula. He was also “an important ideologue,
whose ideas give a much more coherent view of jihadism... as it has been adopted by a new

generation (of jihadists)” 444

The phenomenon of suicide attacks remains a stark reality of the ongoing battle between jihadist
movements and opposing forces in the various conflict zones. But it appears that attempts at
constructing giyas, generally, and identifying the respective legal causes for suicide ‘proper’ or

inghimas, specifically, has not provided clear legal theory to substantiate these conflicting views.

I will attempt to select plausible methods of identifying legal cause from the preceding chapters
of this study and then apply their theories in a bid to better understand the legal causes of the

three case constructions that have been selected.

Construction 1: Suicide attacks are like acts of suicide ‘proper’ that is unequivocally

prohibited in the Quran and Sunnah.

Al-“Uyayri submits that “not every martyrdom operation is legitimate, nor is every martyrdom
operation prohibited...”**> He regards the term suicide bombing as an incorrect and fabricated

definition that was invented to discourage fighters from such activities.**

He further views suicide ‘proper’ as being an act driven by sadness, lack of patience and

weakness or absence of faith. The one who kills himself, driven by these motivations or qualities,

43 Roel Meijer, Yasuf al-'Uyairi and the Making of a Revolutionary Salafi Praxis, Die Welt des Islams, New Series,
vol. 47, Issue 3/4, Islam and Societal Norms: Approaches to Modern Muslim Intellectual History, (2007), p. 424.

4“4 Thid., p. 422.

45 Yisuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 7.

446 Tbid.
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he concedes, is threatened with Hell-Fire and incurs the curse of Allah. He argues that this is
distinctly different from the one who sacrifices his life, fighting in the cause of God, out of faith
and sincerity with the intention to establish His religion.**’ Ultimately, he argues that suicide
attacks are not like the notion of suicide ‘proper’. Al-Albani strongly agreed with al-*Uyayri’s

view stating:

This is not suicide. Because suicide, is when a person kills himself to escape a hard
life which he is going through... No one does that, except one who is displeased
with his Lord, and rejecting the Decree of Allah. Rather, this is jihad in the path of
Allah... he (the fighter) goes forth, as many of the Pious Predecessors and those
from amongst the Companions and those after them... plunging into the
disbelieving enemy, attacking them... until they are killed, while they were patient
and satisfied, because they believed that Paradise is in front of them. So, what a
difference there is between one who kills himself in this method of jihad, and one

who escapes from a hard life by committing suicide!#4?

The Egyptian scholar, al-Qaradawi, argues that context does apply in identifying legal cause, and

that suicide attacks are contextually different to suicide ‘proper’. He states:

A martyr operation is carried out by a person who sacrifices himself, deeming his life
of less value than striving in the cause of God, in the cause of restoring the land and
preserving dignity. To such a valorous attitude applies the Quranic verse:** “And of
the people is he who sells himself, seeking means to the approval of Allah. And Allah

is kind to [His] servants”.*>0

He further argues that a clear distinction has to be made between martyrdom and suicide since

the latter is an act of taking one’s own life intentionally out of despair, and finding no escape

47 Ibid.

48 Thid., pp. 49-50.

49 Quran 2:207

9 Yusuf al-Qaradawi, Palestinian Women Carrying Out Martyr Operations, islamonline.net, Web. 22 March 2019,
{https://archive.islamonline.net/?p=724}.
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except putting an end to one’s life, whereas martyrdom is a heroic act of choosing to suffer death
in the way of Allah.*3! He also contends that suicide means taking one’s own life without any

lawful reason or doing so to escape pain or social problems.*>?

Al-“Uthaymin sanctioned suicide attacks that yield ‘great benefit for Islam’ and argues that Ibn
Taymiyyah had sanctioned this using the example of the young boy in the story of “the People of
the Ditch”.453

The antagonists of suicide attacks, however, contend that the mere act of being killed by one’s
own hand constitutes suicide ‘proper’, regardless of the intention of the attacker. It would seem
that a fundamental legal theory that drives the dispute here is whether the legal cause of law is
synonymous to the objective or wisdom (hikmah) of the law? Also, how does one navigate the
problem of the intention of the suicide attacker? This point is made by al-°Uyayri who argues
that intention is a prominent quality that is considered across the various branches of the Sharia.
In support of his argument, he states that marrying an irrevocably** divorced woman is
permissible. However, marrying her with the sole purpose of reuniting her with her previous

husband is strictly prohibited.*>

The antagonists use a plethora of evidences for the original case, namely, that suicide is
unequivocally prohibited in the Quran and Sunnah and that the new case, suicide attacks, is in
fact exactly like the notion of suicide mentioned in the Quran and Sunnah. For example, the

Quran states:

O you who have believed, do not consume one another's wealth unjustly but only

[in lawful] business by mutual consent. And do not kill yourselves [or one another].

1 Ibid.

42 Yasuf al-Qaradawi, Martyr Operations Carried Out by the Palestinians, islamonline.net, Web. 22 March 2019,
{https://archive.islamonline.net/?p=6379}.

43 Yasuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 51.

44 This is a woman who has been issued three divorce pronouncements (taldqgs) from her husband and may not
marry him again until she remarries and is divorced by her second husband, with the condition it is not done to
make her permissible for the first husband.

5 yisuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 46.
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Indeed, Allah is to you ever Merciful.*% And whoever does that in aggression and
injustice - then We will drive him into a Fire. And that, for Allah, is [always]

easy. 7

The Quranic exegist, al-Baghawi, in his explanation of the aforementioned verse (Quran 4:29),
cites a supporting verse: “And spend in the way of Allah and do not throw [yourselves] with your

458 He appears to connect the statement “And do

[own] hands into destruction [by refraining]”.
not kill yourselves” in Quran 4:29 to the statement “and do not throw [yourselves] with your
[own] hands into destruction” (Quran 2:195) and explains that Allah intended the Muslim who
kills himself.*>°

460

Similarly, Tahir-ul-Qadri makes the same argument by citing*"” al-Razi’s explanation of Quran

4:29 “And do not kill yourselves™ stating that this verse points to the prohibition of killing

another and killing oneself unjustly.*°!

Furthermore, there are several Prophetic hadith reports that support this argument, such as:
“Whoever purposely throws himself from a mountain and kills himself, will be in the Hell-Fire
falling down into it and abiding therein perpetually, forever”; and “Whoever drinks poison and
kills himself with it, he will be carrying his poison 1in his hand and drinking it in the Hell-Fire
wherein he will abide eternally, forever”; and “Whoever kills himself with an iron weapon, will
be carrying that weapon in his hand and stabbing his abdomen with it in the Hell-Fire wherein he

will abide eternally, forever”.462

The aforementioned three hadith reports appear to feature the sixth type of suggestion and

allusion (al-ima’ wa’l-tanbih). This theory has been extensively discussed in Chapter Two under

46 Quran 4:29.

7 1bid. 4:30.

8 Thid. 2:195.

439 Al-Husayn b. Mas®ud al-Baghawi, Tafsir al-Baghawt, 1st ed., °Abd al-Razzaq al-Mahdi (ed.), 5 vols. (Beirut:
Dar Thya® al-Turath al-°Arabi, 1999), vol. 1, p. 602.

460 Muhammad Tahir-ul-Qadri, Fatwa on Terrorism and Suicide Bombings, p. 78.

461 Fakhr al-Din al-Razi, al-Tafsir al-kabir, 3rd ed., 32 vols. (Beirut: Dar Thya® al-Turath al-°Arabi, 1999), vol. 10, p.
57.

462 Sahih al-Bukhari: kitab al-tibb, bab shurb al-summ wa’l-dawa’ bihi wa bima yukhafu minhu wa’l-khabith,
hadith 5778.

103

http://etd.uwc.ac.za/



the third method of identifying legal cause that is deemed valid by the majority of jurists, namely
suggestion and allusion (al-ima@’ wa’l-tanbih). The Lawgiver assigns a ruling to a quality that
constitutes the legal cause, that is, the text pronounces a condition along with an associated
recompense (jaza’).*%3 For instance, the condition ‘Whoever kills himself” is associated with the
recompense of ‘will be ... in the Hell-Fire’ and the condition ‘Whoever purposely throws himself
from a mountain and kills himself” is associated with the recompense of, . . . ‘will be in the Hell-

Fire’

Furthermore, various accounts are given where the Prophet (s) would not even pray on a person
who committed suicide.*** He was also reported to have said: “There was a man who sustained a
wound, so he killed himself. So, Allah said: ‘My servant hurried to bring death upon himself, so

I have declared Paradise unlawful for him’.”463

It would appear that the text of the latter hadith report has its legal cause clearly stated in the
words of the Legislator. The legal cause here is stated by the textual evidence itself and thus falls
under the category of the legal cause termed al-“illah al-mansiisah (legal cause that is stated in

the textual evidence) as mentioned in the classical works of legal theory.

The former three hadith reports offer no context into the legal cause, beyond the quality of self-
inflicted death. However, the latter hadith report mentioning ‘My servant hurried to bring death
upon himself’, provides further context that this self-inflicted death is driven by haste. It is this
very type of point that ignites the controversy: is the prohibition of suicide purely constructed on
the act of self-inflicted death, that is, death by one’s own hand, or does further context weigh in

on the process of identifying legal cause?

The majority of scholars require the legal cause to be a constant attribute (mundabit) that remains

applicable to all cases, unaffected by varying persons, time, place or circumstances. The legal

463 al-Bahr, vol. 7, p. 256.

464 Sahth Muslim: kitab al-jand@’iz, bab tark al-salat ‘ala’l-qatil nafsahu, hadith 2133; Sunan al-Nasa’i: kitab al-
jana’iz, bab tark al-salat ‘ala °l-qatil nafsahu, hadith 1964; Sunan Abt Dawid: kitab al-jand’iz, bab al-imam la
yusallt ‘ala man qatala nafsahu, hadith 3185.

465 Sahih al-Bukhari: kitab ahadith al-anbiya’, bab ma dhukira ‘an bani isra’il, hadith 3463.
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cause should thus not be latent and must instead be obviously understood. To them, the hikmah is
precluded from the scope of what constitutes the legal cause since it often varies with
circumstantial changes.*%® This seems to support the stance of the antagonists of suicide attacks,
since attributes concerning the attacker, like intention and circumstance, is latent and inconstant

and thus invalid to them.

The Maliki and Hanbali Schools, however, maintain that the legal cause need not be a constant
attribute as it merely requires an appropriate or reasonable relationship to the ruling (al-hukm).
They also draw no distinction between legal cause and the hikmah of the ruling. In their view,
the hikmah aims to attract an evident benefit or prevent an evident harm since this is the ultimate

objective of the law.*¢’

A good example to demonstrate these two opposing views are the rulings pertaining to the
traveller who may join and shorten prayers and is not required to observe fasting. The hikmah of
the ruling is to alleviate ‘hardship’, while the “illah is the distance travelled.*s® It is clear that
‘hardship’ is a latent and subjective attribute that could change from one journey to another, such
as the difference between travelling on a camel and travelling in a luxury vehicle. The measure
of distance, however, is an obvious and consistent attribute and thus, to the majority, constitutes

the legal cause for the rulings pertaining to the traveller.

Kamali agrees with the Maliki-Hanbali stance on the matter since “the realisation of benefit (al-
maslahah) and prevention of harm (al-mafsadah) is the basic purpose of all the rulings of the

Sharia, it would be correct to base analogy on the hikmah”.*%°

466 Mohammed Hashim Kamali, Principles of Islamic Jurisprudence, p. 189.

47 Ibid., p. 190.

468 Kamali, in his illustration of these two conflicting views, presents the legal ruling of pre-emption (shufah)
concerning the joint ownership of real estate. Such owners have priority in purchasing the property from the
other, whenever a partner intends to sell out of his share in such property. The legal cause in pre-emption is joint
ownership itself, whereas the hikmah of the ruling is the protection of the remaining partner against possible
harm arising from such sale to a third party. It is true that the harm which the Lawgiver intends to prevent by the
ruling, may or may not materialise. Therefore, the hikmah is not constant and may thus not constitute the legal
cause of pre-emption. But the legal cause of pre-emption is joint ownership itself. Unlike the hikmah, it is a
constant attribute that does not change under varying circumstances. Cf. Principles of Islamic Jurisprudence, p.
189.

469 Mohammed Hashim Kamali, Principles of Islamic Jurisprudence, p. 190.
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Al-“Uyayri’s constructions of giyas that seek to justify the use of suicide attacks in warfare will

now be discussed.

Construction 2: Suicide attackers are like the believers from whom God had purchased

their lives and property, in exchange for Paradise.

Al-“Uyayri views suicide attacks as a form of battle that is sanctioned by the Quran, and cites the

following verse in support thereof:

Indeed, Allah has purchased from the believers their lives and their properties [in
exchange] for that they will have Paradise. They fight in the cause of Allah, so they
kill and are killed. [It is] a true promise [binding| upon Him in the Torah and the
Gospel and the Quran. And who is truer to his covenant than Allah? So, rejoice in
your transaction which you have contracted. And it is that which is the great

attainment.*’0

He argues that the above verse constitutes a general and unrestricted statement that, in any
scenario where a Muslim fighter offers his life to attain Paradise, it is unrestrictedly permissible
that he kills and is killed in the process, unless specific evidence prohibits it.*’! He directly
associates the idea of killing and being killed in this verse to the act of suicide attacks. Gibril
Haddad agrees with al-Uyayri that Quran 9:111 is the basis for all acts of self-sacrifice by the

fighter to gain Paradise in return.*’?

One of the methods of identifying the ‘illah that may be applied here is suggestion and allusion
(al-tima’ wa’l-tanbih). The verse in question comprises the ruling (hukm) “they will have
Paradise”, and the compound legal cause, proposed by al-Uyayri is “They fight in the cause of
Allah, so they kill and are killed” (fa-yaqtuliin wa yugtaliin). It has previously been mentioned

that the compound €illah is composed of more than one quality such as the qualities of edibility

479 Quran 9:111.

41 yiisuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 10.

42 Gibril Haddad, Inghimas in ‘Suicide’ Warfare, livingislam.org, Web. 20 March 2019, {https://
www.webcitation.org/query ?url=http://www .livingislam.org/k/ighm_e.html&date=2011-05-28}.
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473 The first quality mentioned in the

and measurability in maize and wheat in relation to usury.
verse “They fight in the cause of Allah” may again be established by the sixth type of suggestion
and allusion (al-ima’ wa’l-tanbih) that occurs when a ruling is assigned to a quality, that
constitutes the legal cause, when the text pronounces a condition with an associated recompense
(jaza’).*™* The associated recompense in question here is thus “they will have Paradise”, and its

condition is “They fight in the cause of Allah”.

The remaining component of the compound ‘illah (fa-yaqtuliin wa yuqtalin- so they kill and are
killed), appears to be of the first type of suggestion and allusion (al-ima’ wa’l-tanbih), which
occurs when there is a connection between the ruling and the legal cause by means of a prefixed
fa’ which is prefixed to the legal cause and the ruling precedes it. This has been previously
demonstrated with the hadith report concerning the pilgrim in consecration (ihram): “Do not
cover his head, for indeed he (fa-innahu) will be resurrected pronouncing the talbiyyah”.*7
Based upon this, it appears that the qualities that represent the “i/lah in this verse may be that,

one, the fighting is in fact in the cause of Allah and, two, that the fighters kill and are killed (fa-

yagqtuliin wa yuqtaliin).

It is important to note that the conveyed meaning of the text (al-mantiig), of specific interest
here, is that ‘they are killed’ (yugtaliin). This seems to confirm that they are killed in the process

of fighting, which does not settle the debate surrounding them killing themselves.

It is also important to note, as previously stated, that suggestion and allusion (al-ima’ wa’l-
tanbih) is an apparent textual evidence for identifying legal cause, in the form of a probability
and ‘pointing to it (the legal cause), that is understood by the language itself or certain Arabic
particles that are indicative of cause (sabab). The application of suggestion and allusion (al-ima’
wa’l-tanbth) to the verse of killing to attain Paradise here, in identifying a complex ‘illah, is the
‘pointing to’ legal cause, by means of both what is understood by the language of the text and by

way of the Arabic particle fa”.

473 Nihayat al-wusil, vol. 8, p. 3362.

474 al-Bahr, vol. 7, p. 256.

45 Sahih al-Bukhari: kitab al-jand’iz, bab al-kafn fi thawbayn, hadith 1265. See page 47, footnote 135 of this
thesis.
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Construction 3: Suicide attacks are like acts of ‘war heroism’ or ‘plunging into the thick of

battle’.

Al-“Uyayri then argues that suicide attacks are also a form of war heroism, where fighters plunge
into the thick of battle (inghimas). He cites numerous hadith reports to describe the
permissibility, in fact the virtuousness, of inghimas. For the purpose of identifying legal cause
only a few of them will be addressed to establish sufficient clarity for the exercise of identifying
legal cause. The ruling (hukm) of the original case will firstly be examined, that being the

permissibility of inghimas, along with determining its legal cause (“illah).

The first quality that al-“Uyayri highlights with regards to inghimds, is that the fighter casts

himself into a situation with a near impossible or highly improbable chance of survival.

He draws on various incidents of this highly improbable chance of survival, such as the
Companion Hisham b. “Amir who plunged into the thick of battle, to the extent that some
onlookers objected to this. “Umar b. al-Khattab, Aba Hurayrah and others disagreed with them,
instead likening Hisham to ‘“he who sells himself’ as mentioned in Quran 2:207.47® To al-
“Uyayri, this approval of inghimas, by “‘Umar et al, confirms the permissibility of executing an

attack with little or no chance of survival.

He further mentions an incident*’” when the Muslim army laid siege to Constantinople where a
huge army of Romans guarded the city with their backs to its walls, and a Muslim soldier single-
handedly attacked them. Onlookers exclaimed: “He is casting himself into destruction”. The

Companion Abu Ayyub al-Ansari responded:

This verse was revealed about us, the Ansar, when Allah helped His Prophet (s) and
gave Islam dominance, we said [i.e., thought]: ‘Come on! Let us stay in our
property and improve in it’. Thereupon Allah, the Exalted, revealed, ‘And spend in

the cause of Allah, and do not cast yourselves into destruction’. To cast oneself into

416 Tafsir Ibn Kathir, vol. 1, p. 422; Yusuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-
Sacrificial Operations, p. 11.
477 Yisuf b. Salih al-°Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, pp. 14-15.
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destruction means, that we stay in our property and commit ourselves to its

improvement, and abandon fighting [in jihad].*’®

Al-°Uyayri argues that the two aforementioned examples of inghimas show the highly
unlikelihood of survival for the Muslim attacker. In fact, the demise of the fighter seemed so
assured that bystanders considered it casting himself into destruction, a parallel he draws with
the suicide attacker. He states: “...It is clear evidence for the virtue of jihad operations in which it
is almost certain that one will die...”*”” He also claims that the Companions tacitly approved of
the explanation given by Abl Ayyib.** However, the aforementioned hadith reports appear to
provide only an apparent construction of legal cause for the ruling that permits high risk of death

for the attacker, not his guaranteed demise as in the case of the suicide attacker.

In the same vein Shaykh Hasan Ayyub argued that inghimas comprises the ‘overwhelming
assumption’ (ghalabat al-zann) of being killed, while suicide attacks spell certain death (al-
yagin). While he permits the attacker’s death as a result of the place exploding in which he is
found, he opposed the exploding of a device attached to his person (fafjir al-nafs).*®! A salient
feature of inghimas then, is placing one’s life at risk, but eventually dying by the hand of the

enemy.

The second quality highlighted by al-“Uyayri is that the fighter appears to ‘want’ to die in the
process of inghimas. He states: “Mu‘adh b. “Afra’ asked the Messenger (s), “‘What makes Allah
laugh [with happiness] upon His slave?’ He replied, ‘The slave who immerses himself into the
enemy without armour.” Mu‘adh then took off his armour (fa alga dir‘an) and fought till he was
killed.”*®? Here the hadith report demonstrates the associated recompense ‘What makes Allah

laugh [with happiness] upon His slave’ and the condition attached to the recompense ‘The slave

478 Sunan Abi Dawid: kitab al-jihad, bab fi qawlihi ta‘ala “wa la tulgii bi aydikum ila °l-tahlukah”, hadith 2512;
Sunan al-Tirmidhi: kitab tafsir al-qur’an ‘an rasial Allah (s), hadith 3236. Al-Tirmidhi provides no specific bab
for this hadith.

479 Yiisuf b. Salih al-°Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 16.

40 Thid., p. 15.

481 Hasan Ayyub, Al-jihad wa’l-fida’iyyat fi °l-Islam, 2nd ed., 1 vol. (Beirut: Dar al-Nadwat al-Jadidah, 1983), p.
166.

482 Abii Bakr b. Abi Shaybah, al-Musannaf fi *l-ahadith wa’l-athar, kitab al-jihad, bab ma dhukira fi fasl al-jihad
wa’l-haththi ‘alayhi, hadith 19499.
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immerses himself into the enemy without armour’. The sixth type along with the first type of
suggestion and allusion (al-ima’ wa’l-tanbth) may be applied in its first form, as in

Construction 2 of this case study.

Imam al-Shawkani gives a very similar account of the Companion “Awf b. al-Harith who also
removed his armour and fought until he was killed, after receiving the same response from the
Prophet (s).*3 Another account mentioned by al-Uyayri that he attributes to al-Tabarani, is that
on the day of Uhud, “Umar said to his brother Zayd, “Take my armour, O my brother!” So Zayd

answered, “I want martyrdom just as you do!” So, they both left all their armour behind.*34

The third quality highlighted by al-“Uyayri is that the fighter is aware of his imminent demise,
but goes forth into battle regardless. He cites the hadith report of Ibn Mas“ud who related that the
Prophet (s) said:

Our Lord is amazed by two men: a man who stirs from his bed... to pray, and a man
who raids in the Path of Allah, and his Companions are defeated, and he realises his
demise awaits in returning to combat, but he returns [nonetheless] until his blood is
spilled. Allah says, ‘Look at my slave. He went back hopeful and anxious for what

is with me, until his blood was spilled’.*8

Ibn al-Nahhas al-Dimashqi (d. 814AH) commented the following on this hadith report: “Even if

we had no other hadith, this one by itself is enough to show the immense merit of inghimas.”*86

Al-“Uyayri also cites the lengthy hadith report, popularly known as the story of the People of the
Ditch. The story reads: after numerous failed attempts by the king to kill the pious boy, the boy

83 Tbn Hajar al-°Asqalani, al-Isabat fi tamyiz al-sahabah, 1st ed., “Adil Ahmad “Abd al-Mawijid (ed.), 8 vols.
(Beirut: Dar al-Kutub al-‘Ilmiyyah, 1995), vol. 4, p. 614.

44 yisuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 16.

5 Musnad al-Imam Ahmad: musnad ‘Abd Allah b. Mas“iid radiyallahu ‘anhu, hadith 4028.

486 Ibn al-Nahhas al-Dimashqi, Mashari“i al-ashwagq ila masari‘i al-ushshaq wa mathir al-gharam ila dar al-Islam,
Ist ed., Idris Muhammad®Ali and Muhammad Khalid Istanbuli (eds.), 2 vols. (Beirut: Dar al-Basha’ir al-
Islamiyyah, 1990), vol. 2, p. 929; Yusuf b. Salih al-°Uyayri, The Islamic Ruling on the Permissibility of Self-
Sacrificial Operations, p. 17; Gibril Haddad, Inghimas in ‘Suicide’ Warfare, livingislam.org, Web. 20 March

2019, {https://www.webcitation.org/query url=http://www.livingislam.org/k/
ighm_e.html&date=2011-05-28}.
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then reveals to the king exactly how to kill him, namely, to shoot an arrow at him, in plain view
of the entire community, but only after proclaiming “In the name of Allah, the Lord of the
[pious] boy”.*87 After having witnessed the execution of the boy, that was only possible, after
numerous failed attempts by the king, by the kings proclamation ‘In the name of Allah, the Lord
of the [pious] boy’, the people, it would appear, unanimously professed their belief in the ‘Lord

of the boy’.488

To this point, the qualities proposed by al-°Uyayri that constitute the compound legal cause of
inghimas may be summarised as: (a) casting oneself into a situation with near impossible or
highly improbable odds of survival, (b) the fighter ‘wants to die’ in the process of the attack, and

(c) the fighter is aware of his imminent demise, but goes forth into battle regardless.

Al-°Uthaymin argues that making giyas on the incident of the boy and the king is impossible,
since the boy did not kill himself, but he was killed at the hand of the disbelieving king.*3° He
continues that suicide attacks in which a person is certain of death are prohibited, in fact they fall
under the heading of major sins”.* Al-*Uyayri, however, counters that the boy in this hadith
report, orchestrated his own death as a sacrifice for his religion, and this indicates that such a
deed is legitimate, and not considered suicide. It points out that his actions were praised in
various sources of the Sharia, even though he was aware of his imminent demise as a result of

directing his own murder.*"

The dispute here again highlights the contention surrounding ‘dying by one’s own hand or
actions’; ‘dying by the hand of another’ or ‘contributing to one’s own death’, such as the boy

who informed the king on how he should be killed; and the role of intention or motive in either

7 Sahih Muslim: kitab al-zuhd wa’l-raqa’iq, bab gissat ashab al-ukhdid wa‘l-sahir wa’l-rahib wa’l-ghulam,
hadith 3005; Sunan al-Tirmidhi, kitab tafsir al-qur’an ‘an rasil Allah (s), hadith 3663. Al-Tirmidhi provides no
specific bab for this hadith.

48 yiisuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 13.

49 Muhammad b. Salih al-°Uthaymin, Majmii® fatawa wa rasa’il fadilat al-shaykh Muhammad b. Salih al-
‘Uthaymin, Fahd b. Nasir b. Ibrahim al-Sulayman (ed.), 26 vols. (Unayzah: Dar al-Thurriyya 1li’l-Nashr wa’l-
Tawzi°, 2008), vol. 25. p. 358.

490 ¢Abd al-°Aziz b. Baz; Muhammad b. Salih al-°Uthaymin, Ruling on blowing oneself up, islamqa.info, Web. 21

March 2019, {https://islamga.info/en/answers/217995/ruling-on-blowing-oneself-up}.
®1yisuf b. Salih al-*Uyayri, The Islamic Ruling on the Permissibility of Self-Sacrificial Operations, p. 13.
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of these disputes. As previously stated, the legal cause premised upon a constant attribute

(mundabit) applies to the former, while the legal cause that considers hikmah applies to the latter.

The case study in this chapter, exhibits a compound legal cause, where more than one quality
constitutes the ‘illah. Subsequently, it has been established that more than one method of
identifying legal cause may be required to address each of the qualities that collectively

constitute the “illah.

The three contrasting case constructions in this chapter, demonstrate the considerable impact that
methods of identifying legal cause (masalik al-“illah) could have in the outcomes of giyas based
rulings. It signals the vast potential that exists, with the systematic application of these methods,

in addressing contemporary cases of giyas.

The case constructions in this final chapter are by no means exhaustive in testing all of the
methods of identifying legal cause that have been discussed in this study. Numerous
contemporary cases would be required to draw upon the extensive theory that exists on the
subject. Such an extensive investigation, however, falls beyond the scope of this study. This
study merely attempts to ascertain how contemporary cases can be further analysed through the
lens of legal theory regarding methods of identifying legal cause. It also attempts to explore the
application of these methods to contemporary cases and its resulting impact on their legal

verdicts.
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Conclusion

In this study I have set out to examine the foundations of the various methods of identifying legal
cause (masalik al-“illah) in order to study the practical applications of identifying legal cause in

contemporary case constructions of giyas.

The study starts with situating masalik al-“illah within the broader topic of giyas in
Chapter One. In Chapter Two, I have discussed the methods to identify legal cause
(“illah) that have been accepted by the majority of scholars. The four main methods I
discussed are as follows: scholarly consensus (al-ijma‘), textual evidence (al-nass),
suggestion and allusion (al-ima’ wa’l-tanbih), and Prophetic actions (fi‘l al-Nabi). 1
have further examined the textual evidence (al-nass) under its four main categories,
namely, decisive (al-gat‘i), probable (al-zannt), explicit (al-sarih) and apparent (al-

zahir).

Chapter Three deals with the following eight probable methods and their sub sections
that have caused greater dispute amongst the scholars, because of their strong reliance
on reason: suitability (al-munasabah), @ elimination = of  alternatives (al-sabr wa’l-
tagsim), resemblance (al-shabah), coextensiveness (al-tard), rotation (al-dawran),
refinement of the basis of the ruling (tangih al-manat), verification of the basis of the
ruling (tahqgiq al-manat), deduction of the basis of the ruling (takhrij al-manat). A
comparative summary of Chapters Two and Three, shows that little dispute exists with

regards to al-ijma°“, al-nass and al-ima’ wa’l-tanbih.
In Chapter Four, I have chosen case constructions surrounding the topic of ‘suicide attacks’,
according to the antagonists, or ‘martyrdom operations’, according to the proponents, where the

classical model of masalik al-“illah can be employed to arrive at greater certainty pertaining to

the resulting ruling of permissibility or prohibition.
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In dealing with the case study of suicide or martyrdom operations, I have sensed the need for a
more formalised system of masalik al-“illah to guide the mujtahid towards greater certainty in

arriving at legal rulings based on giyas.

To clarify the aforementioned proposition of systematisation, the conceptual framework
provided in hadith science that aims to systematically address the phenomenon of conflicting
hadith reports (mukhtalif al-hadith) could be looked at. The hadith science systematisation
comprises an established order of selecting methods of addressing conflicting hadith reports as
follows: In the case of two or more conflicting hadith reports, reconciliation (jam ) between the
hadith reports will first be attempted. If this process succeeds it will result in the use of both
hadith reports in their respective contexts. In the event that reconciliation is unattainable the
process of abrogation (naskh) will be adopted if the dates of both hadith reports can be
determined. Should even abrogation fail to yield the necessary results, a more general process of
preferring one hadith report over another (farjih) will be sought. The last two processes of
abrogation and preference means that one of the conflicting hadith reports will be rendered
ineffective. If all of these attempts fail, the hadith scholar has to assume a position of neutrality
(tawaqgquf) until an indication (garinah) of some sort can be identified to prefer the one hadith

report over the other.*%?

The abovementioned process shows that the classical hadith scholars gave clear directives for
dealing with conflicting hadith reports and that they had developed an established order of

selecting methods of addressing conflicting hadith reports.

From my readings in this study, I have not been able to identify a similar system for legal
theorists for selecting and applying the various methods of identifying legal cause. Their
exposition of these methods is limited to discussions of theory in relation to case examples, and
highlighting salient differences between these methods. Researching a system of selecting and
applying the various methods of identifying legal cause, would be an interesting area of further

inquiry, an area that fell well beyond the scope of the present study.

492 Ibn Hajar al-°Asqalani, Nuzhat al-nazar fi tawdih nukhbat al-fikar fi mustalah ahl al-athar, 1st ed., °Abd Allah b.
Dayf Allah al-Rihayli (ed.) (Riyadh: Matba“at Safir, 2001), p. 179.
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It is clear that the order in which these methods are discussed in the works of legal theory, does
indicate an order in which they are preferred, or an order that indicates the extent or level of
agreement that exists with regards to their utility. However, as this study has uncovered, the
order and categorisation of these methods have been arranged differently by various legal
theorists. This study followed the order presented by Imam al-Shawkani due to his inclusive

selection of methods.

The case constructions discussed, exhibit the example of compound legal cause, where more
than one quality constitutes the “illah. Subsequently it has been established that more than one
method of identifying legal cause may be required to address each of the qualities that

collectively constitute the “illah.

Furthermore, it would also appear that one quality, propositioned as the Cillah, may be
scrutinised by more than one method of identifying legal cause. This stems from the ‘crossing’ or
‘duplication’ of select theoretical concepts found within the various methods, as have been
encountered in Chapters Two and Three. This phenomenon of applying more than one method of
identifying legal cause, to ascertain a single ‘llah, would also be an interesting area of
investigation. It may even be incorporated into the aforementioned proposed study of

systematised selection and application of methods of identifying legal cause.

The case constructions discussed in Chapter 4 highlighted that a vast selection of
contemporary cases would be needed to comprehensively probe the extensive theory
that this study has addressed in Chapters Two and Three. While such an extensive
investigation fell beyond the objective of this study, it would be an interesting area of
further research.  Further testing, evaluation and analysis would be an invaluable
endeavour to enable the full capacity and potential that this theory has for addressing

contemporary cases of giyas.
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Glossary of terms

Note: The meanings listed here are related to the subject matter discussed in this thesis.

adillah ‘aqliyyah - rational evidence.

adillah nagliyyah - textual evidence.

asl - original case.

al-‘ayn - substance, essence.

far - new or parallel case.

fasidah - void.

al-gharib - unusual.

hikmah - wisdom, rationale.

hukm - legal effect, ruling.

ihram - pilgrim in consecration.

ijtihad - independent legal reasoning / thinking.

“illah - legal cause, effective cause, occasioning factor.

al-‘illah al-mansiisah - the legal cause that is stated in the textual evidence.
ima’- suggestion, allusion.

inghimas - fighters plunging into the thick of battle with little or no hope of survival.
istinbat - extrapolation, inference, deducing a somewhat obscure or hidden meaning from a given
text.

Jjam* - reconciliation.

Jjamahir sing. jumhiir - majority of scholars almost reaching consensus.
jaza’ - recompense, payment, reward.

Jjumhiir al-‘ulama’ - majority of scholars.

al-mafsadah - harm.

al-mantiiq - the conveyed meaning of a text.

masalik (sing. maslak) - methods, ways.

masalik al-“illah - methods of identifying legal cause.

al-maslahah - benefit.

mu‘amalat - transacting, dealing.
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mu’aththir - effective.

muhtamalah - probable.

muld’im - agreeable.

al-mulgha - invalidated.

mundabit - a constant attribute.

al-mursal - unsupported by text.

mutawahhamah - probable.

naskh - abrogation.

nass - sacred text, a clear injunction, an explicit textual ruling.

naw‘ - type, genus.

qarinah - indication.

qati‘ah - decisive.

qat ‘1 - definitive, decisive.

qiyas - analogical reasoning or deduction.

sahthah - valid.

sarih - explicit.

Sunnah - the Prophet Muhammad’s speech, actions and tacit approval.
ta‘abbud - unquestioning adherence.

tahsin - refinement.

talbiyyah - remembrance chanted by pilgrims engaged in the rituals of Hajj.
ta“lil - ratiocination, search for the effective cause of a ruling, causation, legal causation.
tanbih - allusion, direction.

tangith al-manat - clarifying the point on which the ruling is hinged, refinement of the basis of
the rule.

tarjih - preference.

tawaqquf - neutrality.

taysir - beautification, facilitation.

usil al-figh - principles of Islamic jurisprudence, legal theory.

zahir - apparent, obvious, manifest.

zanni / zanniyyah - probable.
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