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CHAPTER 1: ABSTRACT AND INTRODUCTION 

1.1. ABSTRACT  

 

The first democratic national elections held in 1994 marked the start of a new democratic era for 

South Africa, built upon the foundations of non-discrimination, democracy and equality for all.1 

At the heart of the new democratic South Africa, is the Constitution of the Republic of South 

Africa, 1996 (hereafter “Constitution”). Constitutional supremacy is arguably one of the most 

important attributes of a true constitutional democracy.2 Section 2 of the Constitution provides 

that the Constitution is the supreme law of the Republic and that any law or conduct which is 

inconsistent with it is invalid.3 The Constitution thus functions as the yardstick against which all 

laws and actions are judged.4 Any law or conduct inconsistent with the Constitution may be 

challenged.5  

 

Chapter 2 of the Constitution, which encompasses the Bill of Rights, provides for basic human 

rights.6 The Bill of Rights integrates a full range of civil, political, economic, social and cultural 

rights.7 As one of the fundamental rights provided for in the Bill of Rights, the importance of the 

right to equality under section 9 of the Constitution is irrefutable. Section 9(1) provides that 

everyone is equal before the law and has the right to equal protection and benefit of the law.8 

Sections 9(3) and (4) prohibit any person or the state from unfairly discriminating against any 

person on any of the grounds listed in section 9(3), which includes the ground of disability.9 The 

Employment Equity Act 55 of 1998 (hereafter “EEA”) also provides for protection against unfair 

discrimination in the workplace on any one or more of the grounds listed in section 6(1).10 While 

 
1 South Africa Baseline Country Report: United Nations Convention on the Rights of Persons with Disabilities 

(March 2013). 
2 Gardbaum S ‘Revolutionary constitutionalism’ (2017) International Journal of Constitutional Law 174. 
3 Section 1, Constitution of the Republic of South Africa 1996 (Constitution). 
4 Gardbaum S ‘Revolutionary constitutionalism’ (2017) International Journal of Constitutional Law 176. 
5 Gardbaum S ‘Revolutionary constitutionalism’ (2017) International Journal of Constitutional Law 176. 
6 Heyns C & Brand D ‘Introduction to socio-economic rights in the South African Constitution’ (2009) Law, 

Democracy and Development 153. 
7 Heyns C & Brand D ‘Introduction to socio-economic rights in the South African Constitution’ (2009) Law, 

Democracy and Development 153. 
8 Section 9(1), Constitution. 
9 Section 9(3) and (4), Constitution. 
10 Section 6, Employment Equity Act 55 of 1998 (EEA). 
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the ground of disability forms part of this list, the ground of mental health in itself is not 

specifically listed.11 

 

Mental health is a broad term which encompasses an individual's cognitive, behavioural, and 

emotional well-being.12 Mental health affects the manner in which people think, feel and 

behave.13 The World Health Organisation (hereafter “WHO”) has defined good mental health as 

a state of well-being in which an individual realises his or her own abilities; can cope with the 

normal stressors of life; can work productively; and is able to make a contribution to his or her 

community.14  

 

While there are numerous mental health disorders, the two that affect employees the most 

frequently are depression and anxiety.15 Statistics released by the WHO in 2015 show that 

depression cases have increased by 20% over the last decade.16 Additionally, at least one in every 

three people will experience a depressive episode during their lifetime.17 The WHO has warned 

that these statistics alone should serve as a wake-up call for governments to reconsider their 

overall approach to mental health issues.18  

 

Depression remains a complex medical issue. It is said to encompass a variety of distinct types, 

each with its own set of symptoms and effects. As a result, there is no single, comprehensive 

definition of depression.19 Depression has a detrimental effect on how an individual feels, thinks, 

 
11 Section 6, EEA.  
12 Galderisi, Heinz & Kastrup et al ‘Toward a new definition of mental health’ (2015) World Psychiatric 

Association (WPA) 231. 
13 Galderisi, Heinz & Kastrup et al ‘Toward a new definition of mental health’ (2015) World Psychiatric 

Association (WPA) 231. 
14 Galderisi, Heinz & Kastrup et al ‘Toward a new definition of mental health’ (2015) World Psychiatric 

Association (WPA) 231. 
15 Chopra P ‘Mental health and the workplace: issues for developing countries’ (2009) International Journal of 

Mental Health Systems 3. 
16 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1701. 
17 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1701. 
18 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1703. 
19 Keller, Leikauf & Holt-Gosselin et al ‘Paying attention to attention in depression’ (2019) Translational 

Psychiatry 4. 

https://etd.uwc.ac.za/



12 

 

and behaves.20 Anxiety, on the other hand, is defined as an emotion characterised by feelings of 

tension, worried thoughts, and physical changes.21 Both anxiety and depression have the 

capability of affecting every aspect of an individual’s life, including an individual’s work life.22 

Addressing mental health in the workplace thus remains important.  

 

Employers may not however always be aware of the mental health challenges experienced by 

employees, or where employers are aware, simply choose to ignore it. With global 

unemployment increasing, many employees feel they have little choice but to continue working 

in order to maintain their employment.23 For many employees, the fear of losing their 

employment results in the decision not to disclose any mental health conditions to their 

employers.24 The question thus becomes how mental health conditions are addressed, or ought 

to be addressed, in the workplace.  

 

In the case of Jansen v Legal Aid South Africa (2018) 39 ILJ 2020 (LC), Mthombeni AJ 

emphasised the seriousness with which matters involving mental health should be dealt with.25 

The learned judge confirmed that when an employer ignores an employee‘s mental health and 

subsequently dismisses such employee for reasons related to the latter’s mental status, there 

might be an argument that the employer’s actions impaired the employee’s fundamental human 

dignity.26 Failure to acknowledge the mental health of employees places the constitutional right 

to human dignity is at risk.27  

 

 
20 Keller, Leikauf & Holt-Gosselin et al ‘Paying attention to attention in depression’ (2019) Translational 

Psychiatry 4. 
21 Keller, Leikauf & Holt-Gosselin et al ‘Paying attention to attention in depression’ (2019) Translational 

Psychiatry 4. 
22 Haslam, Atkinson & Brown et al ‘Anxiety and depression in the workplace: Effects on the individual and 

organisation (a focus group investigation)’ (2005) Journal of Affective Disorders 214. 
23 Murphy G & Athanasou J ‘The effect of unemployment on mental health’ (1999) Journal of Occupational and 

Organizational Psychology 90. 
24 Goetzel, Roemer & Chung ‘Mental Health in the Workplace: A Call to Action Proceedings From the Mental 

Health in the Workplace – Public Health Summit’ (2018) Journal of Occupational and Environmental Medicine 

327. 
25 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 110. 
26 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 116. 
27 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 116. 
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Upon reaching the Labour Appeal Court (LAC), the LAC provided that, as point of departure, 

depression must be viewed as an ill-health issue.28 However, if depression is likely to 

permanently impact the specific individual’s performance, then the employer must consider 

options related to reasonable accommodation based on a disability.29 

 

As indicated earlier, while disability is specifically listed in the discrimination provisions of 

section 9 of the Constitution30 as well as and 6(1) of the EEA,31 the ground of mental health in 

itself is not specifically listed anywhere. Furthermore, there is no single comprehensive statute 

which deals with disability in the workplace, let alone mental health issues specifically. South 

African employers’ obligations in this regard are however outlined in the Labour Relations Act 

66 of 1995 (LRA) and the EEA. Common law further provides that employers have a duty to 

create a safe working environment for employees.32 This not only refers to a physical safe 

working environment, but also one which is emotionally and psychologically safe.33  

 

This study will discuss the approach towards mental health issues in the South African 

workplace. This will include a consideration of the existing legislative obligations employers 

have in this regard. Since depression is one of the leading forms of mental health issues, the study 

will to a large extent focus on depression as case study, while considering other mental health 

issues when appropriate. To properly assess the effectiveness, or otherwise, of the current 

legislative approach towards mental health in the South African workplace, the study will also 

consider the approaches in the jurisdictions of the United Kingdom, Northern Ireland and the 

Netherlands in dealing with mental health issues in the workplace. These jurisdictions were 

chosen because the United Kingdom and Northern Ireland are leaders in disability protection, 

achieving similar goals through a variety of different methods. The Netherlands was chosen for 

its robust anti-discrimination legal framework. 

 
28 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 126. 
29 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 126. 
30 Section 9, Constitution.  
31 Section 6, EEA. 
32 Tshoose CI ‘Employer’s duty to provide a safe working environment: A South African perspective’ (2011) 

Journal of International Commercial Law and Technology 169. 
33 Tshoose CI ‘Employer’s duty to provide a safe working environment: A South African perspective’ (2011) 

Journal of International Commercial Law and Technology 169. 
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1.2. SIGNIFICANCE OF THE PROBLEM 

 

Despite the already high number of individuals suffering from mental health issues, the number 

is still expected to rise in the years to come.34 With more than 264 million people suffering from 

depression worldwide during 2020, depression remains one of the leading causes of mental 

health problems.35 And this number is anticipated to rise as a result of the ongoing COVID-19 

global epidemic.36 According to the American Association of Suicidology, two thirds of people 

who commit suicide struggled with depression.37 The WHO estimates that by 2030 depression 

will be the most prevalent illness, having overtaken cancer, diabetes and chronic respiratory 

illnesses combined.38 

 

According to the WHO, approximately 268 million people worldwide will suffer from an anxiety 

disorder by 2021.39 During 2020, the Anxiety and Depression Association of America estimated 

that 31% of all American adults would have experienced an anxiety disorder at some point in 

their life.40  

 

South Africa is by no means immune to the reality and consequences of mental health issues. 

With the high prevalence of depression and anxiety, employers simply cannot afford to ignore 

their employees' mental health.  Despite the widespread prevalence of mental health in South 

Africa, by 2019 only 5% of the government's health budget was allocated to mental health 

issues.41  

 
34 Posel D & Oyenubi A ‘Job loss and mental health during the COVID-19 lockdown: Evidence from South Africa’ 

(2021) PLOS ONE 12. 
35 World Health Organisation ‘WHO urges more investments, services for mental health’ available at 

https://www.who.int/mental_health/who_urges_investment/en/#:~:text=Mental%20health%20is%20defined%20a

s,to%20her%20or%20his%20community (accessed 15 February 2021). 
36 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1704. 
37 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1704. 
38 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1704. 
39 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1704. 
40 Santomauro, Herrera & Shadid et al ‘Global prevalence and burden of depressive and anxiety disorders in 204 

countries and territories in 2020 due to the COVID-19 pandemic’ (2021) Lancet 1704. 
41 Docrat, Besada & Cleary et al ‘Mental health system costs, resources and constraints in South Africa: a national 

survey’ (2019) Health Policy Plan 712. 
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Mental health conditions often have a snowball effect. While it is a common misconception that 

mental health affects only the individual who is ill, the reality is that the effects of mental health 

conditions are far more widespread. Within the workplace, effects may be felt by the individual 

employee, his or her employer, and colleagues. Many employees struggling with mental health 

issues are however hesitant to speak up for fear of appearing weak or incapable.42 This is as a 

result of lingering generally tough economic times, where employer expectations from 

employees are higher, while salaries are generally lower.43 A general lack of knowledge by 

employees as to their employment rights further contributes to an unwillingness to raise personal 

issues with employers.44 Unfortunately, evidence of discrimination against employees with 

mental health disorders is easy to come by.45 

 

Apart from the effect on the individual worker concerned, many employers also remain unaware 

of the financial effects which the mental health of employees can have on the business. Work–

related depression alone is estimated to cost Europe €617 billion annually,46 of which 

productivity loss alone accounted for €242 billion.47 Untreated mental health issues have a global 

cost of more than R15 trillion each year.48 In South Africa, the corporate sector loses an estimated 

R3 billion annually as a result of untreated mental health conditions and other stress-related 

illnesses.49  

 

The presence of mental health conditions in the workplace, and its effects, are consequently 

undeniable. Employers simply cannot ignore the presence of such issues, both commercially and 

legislatively. 

 
42 Goetzel, Roemer & Chung ‘Mental Health in the Workplace: A Call to Action Proceedings From the Mental 

Health in the Workplace – Public Health Summit’ (2018) Journal of Occupational and Environmental Medicine 

328. 
43 Goetzel, Roemer & Chung ‘Mental Health in the Workplace: A Call to Action Proceedings From the Mental 

Health in the Workplace – Public Health Summit’ (2018) Journal of Occupational and Environmental Medicine 

328. 
44 Goetzel, Roemer & Chung ‘Mental Health in the Workplace: A Call to Action Proceedings From the Mental 

Health in the Workplace – Public Health Summit’ (2018) Journal of Occupational and Environmental Medicine 

328. 
45 Jansen v Legal Aid South Africa [2019] JOL 42192 (LC) para 65. 
46 Hassard, Teoh & Cox et al ‘Calculating the cost of work-related stress and psychosocial risks’ (2014) European 

Risk Observatory Literature Review 8. 
47 Hassard, Teoh & Cox et al ‘Calculating the cost of work-related stress and psychosocial risks’ (2014) European 

Risk Observatory Literature Review 8. 
48 Trautman, Rehm & Wittchen ‘The economic costs of mental disorders’ (2016) EMBO reports 1247. 
49 Trautman, Rehm & Wittchen ‘The economic costs of mental disorders’ (2016) EMBO reports 1247. 
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1.3. RESEARCH QUESTION 

 

The main focus of this thesis is how mental health is regulated and accommodated in the South 

African workplace. This includes discussing whether employees with mental health conditions 

are properly safeguarded and accommodated in the workplace. The following questions are thus 

raised: 

i. How is mental health regulated in South Africa? 

ii. What are the South African governments obligations in terms of mental health 

regulation? 

iii. What are the obligations of employers towards employees who suffer from mental health 

conditions? 

iv. Are employees suffering with mental health conditions properly safeguarded and 

accommodated in the workplace? If not, what can be done to improve on the existing 

measures taken to safeguard the mental health of employees. 

 

1.4. AIMS OF THE RESEARCH 

 

The research considers the effects of employee mental health conditions in the workplace. This 

includes the effect of such conditions on both the affected individual, as well as the employer of 

such individual. The research establishes employers’ obligations in South Africa in terms of 

dealing with mental health issues of employees in the workplace. This is done by examining the 

rights currently afforded to employees in as far as mental health conditions are concerned and 

the corresponding duties placed on employers. At the very least, employees suffering from 

mental health conditions must be protected against prejudice and unfair discrimination. The case 

of Smith v Kit Kat50 highlights the often observed misconceptions and stigma around persons 

with mental health issues and the prejudicial treatment they are subjected to.51  

 

The study further aims to: 

 
50 Smith v Kit Kat Group (Pty) Ltd [2017] 38 ILJ 483 (LC). 
51 Smith v Kit Kat Group (Pty) Ltd [2017] 38 ILJ 483 (LC). 
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i. Contextualise mental health issues, in particular anxiety and depression, within an 

incapacity/disability framework under South African labour law; 

ii. Critically discuss the overall duties and obligations of employers in dealing with mental 

health issues in the workplace. This will include considering the common law duty placed 

on employers to provide a “healthy and safe working environment”;52 

iii. Discuss the duties and obligations of employees who suffer from mental health issues;  

iv. Analyse the possible remedies and claims available to employees whose rights have been 

violated; 

v. Evaluate whether the rights and obligations which are currently in place aimed at 

addressing mental health issues in the employment sphere adequately protect both 

employers and employees; and 

vi. Consider what South Africa can learn from the comparative jurisdictions of the United 

Kingdom, Netherlands and Northern Ireland and their approaches towards addressing 

mental health issues in the workplace; 

 

1.5. LITERATURE REVIEW 

 

Enforced by the Constitution, legislatively South Africa has made tremendous progress in the 

advancement of human rights, such as, equality and dignity for all. Section 23(1) of the 

Constitution, specifically addressing labour rights, also provide that “everyone has the right to 

fair labour practices”.53 The Constitution dictates that legislation must be enacted to give effect 

to constitutional rights.54 Despite constitutional protection, rights are not always implemented 

successfully, leaving vulnerable certain minority groups, such as employees with mental health 

issues. 

 

According to the WHO, health is defined as a state of complete physical, mental, and social well-

being, not simply the absence of disease or infirmity.55 As highlighted earlier, employers in South 

 
52 Tshoose CI ‘Employer’s duty to provide a safe working environment: A South African perspective’ (2011) 

Journal of International Commercial Law and Technology 169. 
53 Section 23(1), Constitution. 
54 Section 33, Constitution.  
55 Sartorius N ‘The Meanings of health and its Promotion’ (2006) Crotian Medical Journal 662. 
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Africa have a common law duty to provide a safe working environment,56 which includes 

physical, mental and emotional safety. Employers are thus obligated to provide employees with 

a working environment that is safe and without risk to the mental health of their employees.57 In 

Van Deventer v Workmen’s Compensation Commissioner58 the court held that the common law 

obligation of the employer includes taking reasonable precautions to ensure the employees’ 

safety.59 What would be regarded as reasonable care is a question of fact that must be determined 

by the facts of each individual case.60 

 

In accordance with the general common law obligation to provide a safe working environment, 

the Occupational Health and Safety Act 83 of 1993 (hereafter “OHSA”) requires employers to 

create and maintain a work environment that is safe and free from risk to workers' health, to the 

extent reasonably practicable.61 In South Africa, the introduction of the SANS 45001 standard 

for Occupational Health and Safety Management62 explicitly confirmed that an organisation's 

responsibility for workplace safety includes the protection and promotion of workers' physical 

and mental health.63 Employers are also prohibited under the EEA from discriminating unfairly 

against employees, whether directly or indirectly, in any employment policy or practice, on one 

or more specified grounds, which includes disability.64 Additionally, under section 187(1)(f) of 

the LRA, a dismissal is automatically unfair if the employer discriminated against an employee 

unfairly, directly or indirectly, on any arbitrary ground, including disability.65 The LRA also 

provides that a dismissal will only be fair where the dismissal was effected for an acceptable 

reason, such as ill-health,66 and also only once the correct process had been followed.67 

 
56 Tshoose CI ‘Employer’s duty to provide a safe working environment: A South African perspective’ (2011) 

Journal of International Commercial Law and Technology 171. 
57 Section 8, Occupational Health and Safety Act 85 of 1993 (OHSA).  
58 Van Deventer v Workman’s Compensation Commissioner 1962 (4) SA 20 (T). 
59 Le Roux W ‘When is a workplace safe or unsafe?:’ (2011) The Journal of The Southern African Institute of 

Mining and Metallurgy 533. 
60 Le Roux W ‘When is a workplace safe or unsafe?:’ (2011) The Journal of The Southern African Institute of 

Mining and Metallurgy 533. 
61 Manning WG & Pillay M ‘A critical analysis of the current South African occupational health law and hearing 

loss’ (2020) South African Journal of Communication Disorders (SAJCD) 6. 
62 South African Bureau of Standards ‘SANS/ISO 45001: Occupational Health and Safety Management System 

Standard’ 1ed (2018). 
63 South African Bureau of Standards ‘SANS/ISO 45001: Occupational Health and Safety Management System 

Standard’ 1ed (2018). 
64 Section 6(1), EEA. 
65 Section 187(1)(f), Labour Relations Act 66 of 1995 (LRA). 
66 Schedule 8, LRA (Code of Good Practice on Dismissal). 
67 Section 2(4), Code of Good Practice on Dismissal. 
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Dismissals related to ill-health are dealt with by way of incapacity.68 The Code of Good Practice 

on Dismissal divides incapacity for dismissal into two categories in Chapter 8 of the LRA, 

namely poor job performance and ill health or injury.69  

 

Courts have been reluctant to explicitly state whether mental health is to be regulated as a 

disability issue or as one of ill-health but have not avoided implicitly referring to it as both. In 

the case of Independent Municipal and Allied Trade Union obo Strydom v Witzenburg 

Municipality and Others70, the employee, who suffered from major depressive disorder, was 

dismissed following an incapacity enquiry that determined he was incapacitated to the point of 

being unable to perform the essential requirements of his job.71 The employee brought an unfair 

dismissal claim, which was eventually heard by the LAC. The LAC determined that the dismissal 

was indeed unfair because the employer failed to take proactive measures to eliminate stressors 

that contributed to the employee's mental health problems.72 Similarly, in the case of Hendricks 

v Mercantile & General Reinsurance Co of SA Ltd73  the employee, who suffered from both 

anxiety and depression, was dismissed on the ground of incapacity.74 This dismissal was however 

found to be both substantially and procedurally fair because the employer exhausted all possible 

solutions to accommodate the employee, whilst also offering medical treatment assistance to the 

employee.75  

 

 
68 Section 10(1), Code of Good Practice on Dismissal. 
69 Section 10(1) and 11(1), Code of Good Practice on Dismissal. 
70 Carvalheira R Depression, Dismissals and Disability (Unpublished LLM thesis, University of Witwatersrand, 

2011) 74. 
71 Carvalheira R Depression, Dismissals and Disability (Unpublished LLM thesis, University of Witwatersrand, 

2011) 74. 
72 Carvalheira R Depression, Dismissals and Disability (Unpublished LLM thesis, University of Witwatersrand, 

2011) 74. 
73 Hendricks v Mercantile & General Reinsurance Co of SA Ltd [1994] 15 ILJ 304 (LAC). 
74 Carvalheira R Depression, Dismissals and Disability (Unpublished LLM thesis, University of Witwatersrand, 

2011) 42. 
75 Carvalheira R Depression, Dismissals and Disability (Unpublished LLM thesis, University of Witwatersrand, 

2011) 42. 
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In L S v Commission for Conciliation, Mediation and Arbitration76 the employee also suffered 

from depression.77 The employee was subsequently dismissed on the grounds of misconduct.78 

The Labour Court determined that the dismissal lacked valid legal basis79 and consequently the 

dismissal was declared both substantively and procedurally unfair.80 In New Way Motors & 

Diesel Engineering v Marsland81 the employee had gone through a sudden divorce which 

resulted in depression.82 The employer instituted disciplinary proceedings against the employee 

on the ground of poor work performance and subsequently dismissed the employee.83 Ending up 

before the LAC, the court found the employer's treatment of the employee to be appalling and 

confirmed that the employee's dismissal was automatically unfair under section 187(1)(f) of the 

LRA84 on the basis of depression being regarded as a disability.85  In Smith v Kit Kat Group (Pty) 

Ltd,86 an employee suffered from severe injuries and disfigurement after a suicide attempt.87 

Following his return to work, the employer was of the opinion that the employee’s appearance 

was not “facially acceptable”88 and that his return to work would adversely affect other 

employees as it would be a constant reminder of the suicide attempt.89 Additionally, the employer 

believed that the employee would be incapable of fully performing his duties as a result of his 

injuries and disfigurement.90  

 

 
76 Ngcobo MM Courts’ Treatment of Depression in the Workplace: Incapacity, Poor Performance, Misconduct 

and Disability (Unpublished LLM thesis, University of KwaZulu-Natal, 2019) 81. 
77 Ngcobo MM Courts’ Treatment of Depression in the Workplace: Incapacity, Poor Performance, Misconduct 

and Disability (Unpublished LLM thesis, University of KwaZulu-Natal, 2019) 81. 
78 Ngcobo MM Courts’ Treatment of Depression in the Workplace: Incapacity, Poor Performance, Misconduct 

and Disability (Unpublished LLM thesis, University of KwaZulu-Natal, 2019) 82. 
79 Ngcobo MM Courts’ Treatment of Depression in the Workplace: Incapacity, Poor Performance, Misconduct 

and Disability (Unpublished LLM thesis, University of KwaZulu-Natal, 2019) 82. 
80 Ngcobo MM Courts’ Treatment of Depression in the Workplace: Incapacity, Poor Performance, Misconduct 

and Disability (Unpublished LLM thesis, University of KwaZulu-Natal, 2019) 82. 
81 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland [2009] 30 ILJ (LAC) 2877. 
82 Rangata B & Lehutjo M ‘The “invisible” illness challenge’ (2015) Without Prejudice 1. 
83 Rangata B & Lehutjo M ‘The “invisible” illness challenge’ (2015) Without Prejudice 1. 
84 Rangata B & Lehutjo M ‘The “invisible” illness challenge’ (2015) Without Prejudice 1. 
85 Rangata B & Lehutjo M ‘The “invisible” illness challenge’ (2015) Without Prejudice 1. 
86 Smith v Kit Kat Group (Pty) Ltd [2017] 38 ILJ 483 (LC). 
87 Smith v Kit Kat Group (Pty) Ltd [2017] 38 ILJ 483 (LC) para 10. 
88 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 122. 
89 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 122 
90 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 122 
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In Jansen v Legal Aid South Africa91, the employee had been formally diagnosed with depression 

and severe anxiety, which had impacted his work performance.92 He was subjected to a 

disciplinary hearing for misconduct, following which he was summarily dismissed.93 The court, 

however, held that dismissing an employee for misconduct when the employer is aware of the 

employee's mental health condition constitutes an automatically unfair dismissal on the basis of 

unfair discrimination when the dismissal is intrinsically linked to the employee's mental health.94 

As the aforementioned cases demonstrate, courts have not taken a consistent approach to cases 

involving mental health in the workplace, resulting in widespread confusion and legal 

uncertainty. 

 

Due regard and recognition is given to mental health within the workplace in the Netherlands.95 

It has been recognised to a much greater extent than in many other European jurisdictions.96 

Employers are legally required by the Working Conditions Act97 (hereafter “Arbo Law”) to 

conduct an assessment of all risk factors to which their employees may be exposed in the field 

of occupational safety and health.98 This assessment is inclusive of both the physical risks and 

the psychosocial risks at work.99 The significance of this is that risks such as work related stress 

are recognised, as evidenced by article 3(1).100 Under the Act, employers are obligated to create 

and implement an action plan which addresses existing risk factors.101 Employers are required to 

inform employees about all psychosocial risk factors present in the workplace, as well as the 

steps taken to prevent or mitigate them.102 Employers must appoint a prevention specialist in 

addition to a certified Arbo specialist or occupational physician.103 The Labour Inspectorate will 

 
91 Jansen v Legal Aid South Africa [2019] JOL 42192 (LC). 
92 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 110. 
93 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 110. 
94 Gresse E & Mbao ML ‘An analysis of the duty to reasonably accommodate disabled employees: a comment on 

Jansen v Legal Aid South Africa’ (2020) Law, Democracy and Development 110. 
95 Working Conditions Act 1999. 
96 Schafel WB & Kompier MAJ ‘Managing Job Stress in the Netherlands’ (2001) International Journal of Stress 

Management 14. 
97 Working Conditions Act 1999. 
98 Working Conditions Act 1999. 
99 Arends, Baer & Miranda ‘Mental Health and Work: Achieving Well-integrated Policies and Service Delivery’ 

(2014) OECD Social, Employment and Migration Working Papers 29. 
100Article 3(1), Working Conditions Act 1999.  
101 Working Conditions Act 1999. 
102 Arends, Baer & Miranda ‘Mental Health and Work: Achieving Well-integrated Policies and Service Delivery’ 

(2014) OECD Social, Employment and Migration Working Papers 29. 
103 Arends, Baer & Miranda ‘Mental Health and Work: Achieving Well-integrated Policies and Service Delivery’ 

(2014) OECD Social, Employment and Migration Working Papers 35. 
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sanction non-compliance, and the amount of the sanction is dependent on the number of 

employees employed by the employer, as well as the severity and repetition of the infraction.104 

 

The General Equal Treatment Act  of 1994 also places an obligation on employers to provide 

workplaces that are free from discrimination.105 According to section 1a, the prohibition against 

discrimination includes the prohibition against harassment.106 Harassment, as defined in section 

1, is conduct motivated by a disability or chronic illness that violates a person's dignity or creates 

an intimidating, hostile, degrading, humiliating, or offensive environment.107 Section 4 extends 

this protection to the workplace, prohibiting discrimination in the following areas: job offers and 

treatment in filling vacancies; entering into and terminating an employment relationship; 

appointment and termination of employment as a civil servant; assistance in finding work; terms 

of employment; and allowing people to attend education and training during their 

employment.108 

 

Furthermore, employers in the Netherlands are also under an obligation to develop sickness 

management policies.109 The Dutch government compelled employers and employees to assume 

responsibility for sickness management through the Gatekeeper Improvement Act (2002) by 

providing guidelines for both parties in order to expedite the employee's return to work.110  

 

In the United Kingdom, individuals with mental health disorders are protected from workplace 

discrimination and harassment, as well as reasonable accommodations to adapt their job or 

work.111 The case of Best v Staffordshire University112 established an employer's obligation to 

provide administrative support to its employees in order to alleviate unreasonable work pressures 

that went beyond the scope of their employment.113 Such reasonable adjustments are intended to 

 
104 Arends, Baer & Miranda ‘Mental Health and Work: Achieving Well-integrated Policies and Service Delivery’ 

(2014) OECD Social, Employment and Migration Working Papers 35. 
105 General Equal Treatment Act 1994. 
106 Section 1A, General Equal Treatment Act 1994. 
107 Section 1a (2), General Equal Treatment Act 1994.  
108 Section 4, General Equal Treatment Act 1994.  
109 Working Conditions Act 1999. 
110 Gatekeeper Improvement Act 1999. 
111 Working Conditions Act 1999. 
112 Best v Staffordshire University [2005] IRLR 651. 
113 Best v Staffordshire University [2005] IRLR 651. 
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allow equal opportunity for all employees by removing an obstacle caused by the effect of their 

mental health disorder.114 The Equality Act 2010 (hereafter “Equality Act”) protects employees 

from discrimination based on their mental health, should it constitute a disability. According to 

Section 6 of the Equality Act, a person has a disability if they have a physical or mental 

impairment that has a substantial and long-term adverse effect on their ability to perform normal 

daily activities.115 Furthermore, section 15 explicitly provides for discrimination which arises 

from a disability.116 

 

With the Equality Act protecting employees from discrimination on the basis of their mental 

health, mental health is effectively given the priority it deserves while still ensuring compliance 

with all applicable requirements, as illustrated by the case of Herry v Dudley.117 Employers are 

thus obligated to address bullying and discriminatory behaviours relating to mental health in the 

same manner that they would have for the more conventional grounds such as race, gender or 

sexual orientation.118  Similarly to the United Kingdom, Northern Ireland's 1995 Disability 

Discrimination Act protects individuals with ongoing mental health disorders who meet the 

statutory definition of a disability.119 The definition of being disabled provides that a person must 

have an impairment which has a substantial, adverse and long-term impact on their ability to 

carry out everyday tasks.120 Employees are protected from discrimination and harassment and 

also have the right to reasonable accommodations in the workplace.121 The Northern Ireland Act 

1998 established the Equality Commission for Northern Ireland.122 The Equality Commission's 

duties and powers are derived from a variety of statutes that provide protection against 

discrimination on a variety of grounds, including disability.123 The Equality Commission's 

mission is to advance equality, advance opportunity equality, and combat discrimination through 

 
114 Follmer KB & Jones KS ‘Mental Illness in the Workplace: An Interdisciplinary Review and Organizational 

Research Agenda’ (2017) SAGE Journals 329. 
115 Section 6, Equality Act 2010.  
116 Section 6, Equality Act 2010. 
117 Herry v Dudley Metropolitan Borough Council UKEAT/101/16/LA. 
118 Follmer KB & Jones KS ‘Mental Illness in the Workplace: An Interdisciplinary Review and Organizational 

Research Agenda’ (2017) SAGE Journals 329. 
119 Disability Discrimination Act 1995. 
120 Hackett, Steptoe & Lang ‘Disability Discrimination and well-being in the United Kingdom: a prospective 

cohort study’ (2020) BMJ Open 7. 
121 Morgan v Staffordshire University [2002] IRLR 190 EAT. 
122 Equality Commission for Northern Ireland ‘About us’ available at https://www.equalityni.org/AboutUs 

(accessed 5 March 2021). 
123 Equality Commission for Northern Ireland ‘About us’ available at https://www.equalityni.org/AboutUs 

(accessed 5 March 2021). 
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promotion, advice, and enforcement.124 Employers' accountability in Northern Ireland is 

emphasised by the Equality Commission's mandate, which contributes to Northern Ireland's 

impressive comparative standing. 

 

1.6. CHAPTER OUTLINE 

 

Chapter one serves as an introduction to the study. It includes, but is not limited to, an elaboration 

on the outline of the study, the background to the study, problem statement, and research 

question, the aims of the study, as well as further pertinent issues.  

 

Chapter two provides a comprehensive overview of how mental health is addressed globally. 

This discussion includes an investigation into the commercial and physical implications of 

mental health and why it is of importance to both employers and employees. It examines South 

Africa's international legal framework and the international commitments which the country 

bears.  

 

Chapter three presents a detailed overview of South Africa's national legislative framework to 

determine how mental health conditions in the workplace are regulated by legislation. It includes 

a full case law discussion, outlining how the courts have addressed cases involving mental health 

in the workplace. Finally, the value and importance of reasonable accommodation is considered.                                                                                      

jjjj 

 

Chapter four serves as a comparative chapter between three international jurisdictions; the 

Netherlands, Northern Ireland and the United Kingdom. The discussion includes an overview of 

each country's international commitments and how its domestic legal structure seeks to meet 

those obligations. 

 
124 Equality Commission for Northern Ireland ‘About us’ available at https://www.equalityni.org/AboutUs 

(accessed 5 March 2021). 

https://etd.uwc.ac.za/

https://www.equalityni.org/AboutUs


25 

 

 

Chapter five analyses if and how South Africa may model after the example of the three 

aforementioned international jurisdictions in their manner in which they implement their 

legislation. In concluding, the chapter observes what lessons can be learnt as a result of the 

comparative analysis of the Netherlands, Northern Ireland and the United Kingdom and the 

manner in which mental health is regulated in the workplace. It will also address the feasibility 

of putting the most pertinent lessons learned into practice in South Africa. 

 

1.7. RESEARCH METHODOLOGY 

 

This research has been conducted by considering the literature published through secondary 

sources that include articles in journals, academic books, newspapers web publications as well 

as those from primary sources such policies, laws, international conventions and original 

narratives by independent researchers, academic scholars on mental health in the workplace, the 

onus on employers’ to provide reasonable accommodation to employees with mental health 

disorders as well as elements of constructive dismissal.  

 

It largely follows a conceptual analysis and interpretation approach on the issue of mental health 

in the workplace and constructive dismissal in the Netherlands, Northern Ireland as well as the 

United Kingdom. Furthermore, it constructs a narrative on the history of labour rights in all 

countries, and develops arguments based on discourse analysis of existing labour laws. Lastly, it 

makes strong reference to recent court judgments on mental health in the workplace, an 

employer’s obligation to its employees as well as the international conventions which South 

Africa is party to. 
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2.1. INTRODUCTION  

This chapter will provide an overview of mental health conditions and the regulation thereof in 

the South African workplace. This will be done against the background of international law and 

South Africa’s domestic obligations arising from the latter. 

 

South Africa was one of the founding members of the United Nations (hereafter “UN”) in 

1945.125 However, in 1974, the UN General Assembly suspended South Africa due to 

international opposition of the policy of apartheid at the time.126 South Africa was re-admitted 

into the UN General Assembly in 1994, following the end of apartheid and the country's 

transition to democracy.127 Similarly, after withdrawing from the International Labour 

Organisation (hereafter “ILO”) in 1964 due to mounting international political pressure, South 

Africa was re-admitted as a member in 1994.128 The African Union (hereafter “AU”), formerly 

known as the Organisation of African Unity (hereafter “OAU”), welcomed South Africa as a 

member in 1994.129 South Africa’s membership to the aforementioned organisations should be 

considered in light of section 233 of the Constitution. Section 233 provides that an interpretation 

of the Bill of Rights must consider international law when interpreting any legislation.130 

Moreover, any reasonable interpretation which is consistent with international law must be 

preferred over that which is not.131   

 
125 Blum YZ Eroding the United Nations Charter (1993) 48. 
126 Blum YZ Eroding the United Nations Charter (1993) 48. 
127 Alden C & Le Pere G ‘South Africa's Post-Apartheid Foreign Policy: From Reconciliation to Ambiguity?’ 

(2004) 31 Review of African Political Economy 285. 
128 Van Daele ‘The International Labour Organisation (ILO) in Past and Present Research’ (2008) 53 International 

Review of Social History 486. 
129 Edo V & Olanrewa MA ‘An assessment of the Transformation of Organisation of African (OAU) to the 

African Union (AU), 1963 – 2007’ (2012) 21 Journal of the Historical Society of Nigeria 44. 
130 Section 233, Constitution. 
131 Section 233, Constitution.  
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2.2. PREVALENCE OF MENTAL HEALTH  

There exists a misconception that mental illness is uncommon.132 This is simply not true. Despite 

the fact that approximately 2 billion people suffer from mental illness each year, mental health 

is frequently ignored and underestimated.133 

 

COVID-19 has also caused non - work-related stress, which may amplify the consequences of 

workplace stress.134 This includes fear of social isolation, the resulting loneliness, and adjusting 

to a new way of life until the world returns to normal.135 COVID-19 has undoubtedly had a 

significant impact on employees' mental health, particularly due to changes in the nature of 

employment, the working environment, and employee workloads.136 Yet, despite the fact that 

approximately 2 billion people suffer from mental illness each year, mental health is frequently 

ignored and underestimated.137 

 

The WHO has defined ‘health’ as a state of complete physical, mental and social well-being and 

not merely the absence of disease or infirmity.138 The WHO has also emphasised that without 

mental health, there is no health.139 According to the WHO, mental health is “a state of well-

being in which the individual realises his or her own abilities, can cope with the normal stresses 

of life, can work productively and fruitfully, and is able to make a contribution to his or her 

community”.140 Essentially, when referring to one’s mental health, it includes emotions, 

 
132 Ahmedani BK ‘Mental Health Stigma: Society, Individuals and the Profession’ (2011) 8 Journal of Social 

Work Values and Ethics 46. 
133 Chatmon BN ‘Males and Mental health Stigma’ (2020) 14 American Journal of Men’s Health, 5.  
134 Basyouni SS & Keshky M ‘Job Insecurity, Work–related Flow, and Financial Anxiety in the Midst of COVID-

19 Pandemic and Economic Downturn’ (2021) 12 Frontiers in Psychology 4. 
135 Basyouni SS & Keshky M ‘Job Insecurity, Work–related Flow, and Financial Anxiety in the Midst of COVID-

19 Pandemic and Economic Downturn’ (2021) 12 Frontiers in Psychology 4. 
136 Basyouni SS & Keshky M ‘Job Insecurity, Work–related Flow, and Financial Anxiety in the Midst of COVID-

19 Pandemic and Economic Downturn’ (2021) 12 Frontiers in Psychology 6. 
137 Chatmon BN ‘Males and Mental health Stigma’ (2020) 14 American Journal of Men’s Health 5.  
138 World Health Organisation Constitution of the World Health Organisation (1946) Basic Documents, Geneva: 

World Health Organisation. 
139 World Health Organisation Constitution of the World Health Organisation (1946) Basic Documents, Geneva: 

World Health Organisation. 
140 World Health Organisation Promoting Mental Health: Summary Report (2004) 5 – 60. 
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thoughts, and feelings, as well as the ability to solve issues and conquer challenges, social 

relationships, and the comprehension of the world.141  

 

Mental health issues include but are not limited to a range of conditions such as depression, 

anxiety and substance use disorders.142 A mental health issue can significantly impact how a 

person feels, thinks, behaves, and interacts with others, which consequently affects their overall 

mental health.143 Mental health issues are currently one of the most pressing social and 

occupational issues in the world, affecting more people than any other disabling condition.144 

The WHO has identified mental health issues, particularly depression, as a top priority, with 

depression being the leading cause of global mental and physical disability.145 More than 500 

million people worldwide suffer from major mental health issues, and the International Labour 

Organisation (hereafter “ILO”) has confirmed that mental illness has a greater impact on human 

lives than all other forms of disability.146  Mental illness is in fact, so common that more than 

264 million people of all ages worldwide suffer from depression.147 According to the WHO, one 

- quarter of the world's population will have one or more mental health or behavioral issues 

during their lifetime.148 

 

In recent years, mental health in the workplace appears to have gotten increasingly prevalent. 

This is not surprising given the already unequal balance of power which exists in an employment 

relationship.149 An employment relationship is defined by the ILO as the legal link between 

employers and employees.150 It exists when a person performs work or provides services in return 

for remuneration.151 The reciprocal rights and obligations of any employee and employer are 

 
141 Galderisi S, Heinz A & Kastrup M et al ‘Toward a new definition of mental health’ (2015) 14 Official Journal 

of the World Psychiatric Association (WPA) 232. 
142 Galderisi S, Heinz A & Kastrup M et al ‘Toward a new definition of mental health’ (2015) 14 Official Journal 

of the World Psychiatric Association (WPA) 233. 
143 Galderisi S, Heinz A & Kastrup M et al ‘Toward a new definition of mental health’ (2015) 14 Official Journal 

of the World Psychiatric Association (WPA) 233. 
144 Galderisi S, Heinz A & Kastrup M et al ‘Toward a new definition of mental health’ (2015) 14 Official Journal 

of the World Psychiatric Association (WPA) 231. 
145 United Nations Policy Brief: COVID-19 and the Need for Action on Mental Health (2020) 5. 
146 United Nations Policy Brief: COVID-19 and the Need for Action on Mental Health (2020) 5. 
147 United Nations Policy Brief: COVID-19 and the Need for Action on Mental Health (2020) 5. 
148 United Nations Policy Brief: COVID-19 and the Need for Action on Mental Health (2020) 5. 
149 Dundon T, Lucio MM, Howcroft D et al ‘Power Dynamics in Work and Employment Relationships: the 

capacity for employee influence’ 2017 Chartered Institute of Personnel and Development 5. 
150International Labour Organisation (ILO) Background Paper: Employment Relationship (2020) 9. 
151 ILO Background Paper: Employment Relationship (2020) 9. 
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birthed from this relationship.152 Persons with mental health issues such as those in the general 

population, face various forms of discrimination in the workplace, including dismissal, denial of 

employment, and long-term exposure to degrading and condescending attitudes from superiors 

and colleagues.153 Whereas employees are by definition the most vulnerable party in a working 

relationship, employees who suffer from mental health issues are even more susceptible.154 More 

often than not, persons with mental health conditions are both able and wanting to work.155 

Unemployment is a primary hindrance to overcoming and managing mental health conditions in 

many cases, thus making it critical to give effect to the right to work of persons with mental 

health conditions.156  

 

It is in the best interests of both parties to the employment relationship to protect employees with 

mental health conditions in the workplace.157 Mental health disorders such as depression and 

anxiety are a significant occupational concern because they result in a number of negative 

consequences in the workplace, including absenteeism, occupational and social dysfunction, 

decreased employee productivity, an increased risk of suicide, and increased stigma and 

discrimination.158 Depression is said to have a greater influence on work performance than a 

number of other severe health disorders, including diabetes, lumbago, rheumatoid arthritis, and 

hypertension.159 According to a new Lancet Commission research (hereafter “the report”) on 

mental health, mental conditions are increasing and are on track to cost the global economy $16 

trillion by 2030.160 The report further provides that an estimated 12 billion working days are 

missed each year because of mental illness.161 According to the WHO, depression and anxiety 

 
152 ILO Background Paper: Employment Relationship (2020) 9. 
153 Corrigan PW & Watson AC ‘Understanding the impact of stigma on people with mental illness’ (2002) 1 WPA 

16.  
154 ILO Background Paper: Employment Relationship (2020) 14. 
155 Lerner D, Adler DA & Chang H et al ‘Unemployment, Job Retention, and Productivity Loss Among 

Employees With Depression’ (2004) 55 Psychiatric Services 1375. 
156 Lerner D, Adler DA & Chang H et al ‘Unemployment, Job Retention, and Productivity Loss Among 

Employees With Depression’ (2004) 55 Psychiatric Services 1375. 
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have a large economic impact, and is predicted to cost the global economy US$ 1 trillion due to 

a loss of productivity.162 

 

According to the WHO, every dollar invested in the treatment and support of mental health 

disorders results in four times the return in increased health and productivity.163 Similarly, studies 

in the United Kingdom indicated that for every £1 invested in mental health training programs, 

companies could expect a return of up to £10, making it ten times the return.164 If this is the case, 

then investing in mental health training and treatment should not even warrant a debate. Both 

employees and employers benefit from increased training and treatment. Employees are vital to 

the success of an employer and it can therefore be said that their well-being must be a prioritised 

due to the enormous personal, organisational, and economic consequences associated with not 

doing so. Global recognition of mental health is visibly increasing; as is the protection afforded 

to those with mental health conditions. 

 

Mental health issues have been further exacerbated by the devastating effects of the COVID-19 

pandemic, which has significantly increased the risk of people developing mental health 

disorders.165 COVID-19 has wreaked havoc, causing both local and global instability and 

continues to do so as governments and workplaces assess the best course of action.166 At the best 

of times, change can be difficult to manage, but rapid or continuous change can cause significant 

stress and anxiety and can jeopardise mental health.167 Many have struggled to adjust to the 

changes brought on by an uncertain environment created by the COVID-19 pandemic.168 Many 

employees find themselves facing job insecurity and/or a reduction in working hours, and are 
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attempting to manage the financial strains associated with both.169 Other employees may find 

themselves being required to work longer hours to maintain the same level of productivity and 

to react to the additional demands created by a global pandemic.170 

 

COVID-19 has also caused non-work-related stress, which may amplify the consequences of 

workplace stress.171 This includes fear of social isolation, the resulting loneliness, and adjusting 

to a new way of life until the world returns to normal.172 COVID-19 has undoubtedly had a 

significant impact on employees' mental health, particularly due to changes in the nature of 

employment, the working environment, and employee workloads.173 

 

2.3. INTERNATIONAL OBLIGATIONS 

2.3.1. United Nations 

2.3.1.1. International Bill of Human Rights 

The possibility of adopting an International Bill of Human Rights was first considered at the 

United Nations Conference on International Organisation.174 This was precipitated by the 

conduct of the Nazi party in Germany, which resulted in some of the most heinous human rights 

violations known to man being committed during the Second World War.175 The Second World 

War had a powerful impact on the nature of international law, which until then had primarily 
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governed state-to-state relations. From this point, international law sought to become world law, 

as reflected in the United Nations Charter, which references the importance of human rights.176  

 

Today, the International Bill of Human Rights is composed of the United Nations' five main 

human rights treaties, namely the: 

i. Universal Declaration of Human Rights; 

ii. International Covenant on Economic, Social and Cultural Rights; 

iii. International Covenant on Civil and Political Rights; 

iv. Optional Protocol to the International Covenant on Civil and Political Rights; and  

v. Second Optional Protocol to the International Covenant on Civil and Political Rights 

aiming at the abolition of the death penalty.  

 

These human rights treaties serve to enhance fundamental freedoms and preserve the 

fundamental human rights of all people.177 By ensuring that economic, social, and cultural rights 

are given top priority in the formulation and implementation of national, regional, and 

international policy and law, he International Bill of Human Rights has the potential to impact 

the decisions and actions of governments, state actors, and non-state actors alike.178 

 

2.3.1.2. Universal Declaration of Human Rights (1948) 

The Universal Declaration of Human Rights (hereafter “UDHR”) establishes universal 

fundamental rights and liberties.179 The UN General Assembly adopted the UDHR on 10 

December 1948.180 As the UDHR is not a treaty, it does not directly impose legal obligations on 

governments.181 However, it is a manifestation of the fundamental ideals shared by all members 
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of the global community.182 The importance thereof is irrefutable and it is widely credited for 

inspiring the creation of over 70 human rights treaties with corresponding obligations.183 The 

UDHR comprises of 30 fundamental human rights, all of which are of importance.184 However, 

for the purposes of this thesis, only those that are pertinent to workplace mental health will be 

considered. 

Articles 1 and 2 can be considered the UDHR's cornerstones.185 According to article 1, all human 

beings are born free and equal in terms of human dignity and rights.186 The notion of equality is 

emphasised further in article 2, which provides that everyone is entitled to all the UDHR's rights 

and freedoms and forbids the exclusion thereof on several grounds.187 

Article 5 provides that no one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment.188 Reference to degrading treatment189 is particularly pertinent 

considering the stigma and discrimination experienced by individuals with mental health issues. 

Discrimination is first addressed in article 7,190 which provides that all people are equal before 

the law and so have the right to equal protection under the law, free of discrimination.191 Article 

7 expands on this by asserting that everyone is entitled to equal protection against any 

discrimination that infringes the UDHR's rights and freedoms.192 Following article 7's 

prohibition of discrimination,193 article 8 provides for an individual's right to an effective remedy 

by a competent national tribunal, for acts infringing his or her legal or constitutional rights.194  
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Changing World (2016) 37. 
184 Article 1, UDHR. 
185 Brown G (ed) The Universal Declaration of Human Rights in the 21st Century: A Living Document in a 

Changing World (2016) 37. 
186 Article 1, UDHR. 
187 Article 2, UDHR. 
188 Article 5, UDHR. 
189 Article 5, UDHR. 
190 Article 7, UDHR. 
191 Article 7, UDHR. 
192 Article 7, UDHR. 
193 Article 7, UDHR. 
194 Article 8, UDHR. 

https://etd.uwc.ac.za/



36 

 

The human rights enshrined in article 23 of the UDHR address several aspects of 

employment rights.195 Articles 23(1) – (4) comprehensively address the right to work by 

providing that:  

1) everyone has the right to work, to free choice of employment, to just and favourable 

working conditions, and to protection from unemployment;196  

2) everyone has the right to equal remuneration for equal work, without regard for 

discrimination;197 

3) everyone who works has the right to just and favourable remuneration that ensures a 

dignified livelihood for himself and his family, supported when necessary by other forms 

of social protection;198 and 

4) everyone has the freedom to create and join trade unions for the purpose of advancing his 

or her interests.199  

In a broad sense, the right to work entails the right to seek employment and the right not to be 

unfairly denied employment.200 The first component considers factors affecting access to 

employment such as education, vocational training, and unemployment rates.201 The latter 

component considers issues of employment security, such as protection against wrongful 

termination.202 

 

2.3.1.2.1. Human Rights Council 

Because the UDHR was not intended to be legally binding, no attempts to develop mechanisms 

for its international implementation were attempted until the 1950s.203 The Human Rights 

Council (hereafter “Council”), established by the UN General Assembly on 15 March 2006, 

succeeded the 60-year-old UN Commission on Human Rights as the primary intergovernmental 
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organisation responsible for human rights at the UN.204 The Council, which is composed of 47 

State delegates, is mandated with enhancing the promotion and protection of human rights 

worldwide by examining instances of human rights breaches and providing recommendations, 

and responding to human rights emergencies.205 The Universal Periodic Review (hereafter 

“Review”) is the Councils most unique feature. This approach allows for a once-every-four-year 

examination of the human rights records of all 193 UN member states.206 The Review is a 

collaborative, state - led process conducted under the supervision of the Council that allows each 

state to report the steps taken to overcome the challenges hindering the improvement of their 

country's human rights situation and comply with international responsibilities.207  

 

2.3.1.2.2. United Nations High Commissioner for Human Rights 

The United Nations High Commissioner for Human Rights is the primary UN human rights 

official.208 The High Commissioner is mandated to investigate significant human rights abuses 

and to take preventative action.209 It is clear that the UN lacks the authority to implement even 

the most fundamental human rights norms.210 Thus, effective implementation of human rights 

treaties, which is currently at the center of the UN’s human rights work, requires a strong 

commitment from all parties, most notably governments.211 As such, the majority of key human 

rights treaties include an oversight body tasked with monitoring the treaty's implementation 

thereof by the countries that have ratified it.212 Individuals whose rights have been violated may 

register complaints directly with the various human rights treaty committees.213 
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2.3.1.3. International Covenant on Economic, Social and Cultural Rights (1967) 

Although having signed it in 1994 already, South Africa only became a state party to the 

International Covenant on Economic, Social, and Cultural Rights (hereafter “ICESCR”) on 12 

January 2015. South Africa ratified the ICESCR 20 years following its signature, and in doing 

so demonstrated its commitment to being legally bound by its provisions. The ICESCR, along 

with the previously discussed UDHR, forms part of the International Bill of Human Rights, and 

guarantees the enjoyment of economic, social, and cultural rights, of which includes but is not 

limited to fair and just conditions of work;214 and the highest attainable standard of health.215  

 

Articles 6 to 15 of the ICESCR outline rights to be protected. Article 6 provides for the right to 

work in a general sense.216 Article 6 further upholds state parties' commitment to protect persons' 

freedom to freely chosen or accepted work, including the right not to be unfairly deprived of 

work.217 Article 7 addresses the individual dimension of the right to work by recognising the 

right of everyone to enjoy just and favourable conditions of work to ensure remuneration,218 safe 

and healthy working conditions,219  and equal opportunity for everyone to be promoted in their 

employment subject to no considerations other than those of seniority and competence.220 

Furthermore, article 12(1) recognises the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health.221 The obligations of state parties to achieve 

the realisation of these rights are outlined in articles 12(2)(a) – (b).222 In particular, provision is 

made for mechanisms to improve all aspects of environmental and industrial hygiene;223 the 

prevention, treatment and control of diseases;224 as well as the creation of conditions which 

would allow access to medical service and attention in the event of sickness.225 
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Although the ICESCR encompasses a broad scope of rights to be protected, the terms used in the 

drafting thereof are general in nature and thus have the potential to be misinterpreted. This was 

considered in the drafting process with the consensus being that the broad phrases used best 

ensured its longevity.226 While it was noted that more general language may allow for conflicting 

interpretations, it was decided that more broadly phrased interpretations would be preferred to 

avoid not only restricting the scope of the ICESCR but also to avoid conflicting with standards 

established by specialised agencies.227 A further shortcoming of the ICESCR is its failure to 

identify groups other than women and children that may require further protection.228 Specific 

consideration ought to have been given to the plight of other vulnerable groups, such as those 

with physical or mental disabilities.229 Notably, other vulnerable groups are not expressly 

excluded from the ICESCR’s scope of protection. On the contrary, the rights contained in the 

ICESCR are that of “everyone”.230 In fact, the only way for this protection to be limited is by 

virtue of article 2(3) which allows developing countries to determine the extent to which they 

would guarantee economic rights to non-nationals.231 To strengthen the scope of its protection, 

article 2(2) prohibits discrimination of any kind on the grounds of including but not limited to 

race, colour, sex, language or “other status”.232  

 

2.3.1.3.1. Optional Protocol to the International Covenant on Economic, Social and Cultural 

Rights  

(hereafter “OP-ICESCR”) 

The OP-ICESCR is an international treaty that enables victims of economic, social, and cultural 

rights violations to bring international complaints forward.233 It was adopted by the UN General 
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Assembly on 10 December 2008.234 Where persons are unable to seek justice through their 

country's courts for abuses of economic, social, and cultural rights, they may file a complaint 

with the United Nations Committee on Economic, Social, and Cultural Rights (CESCR) where 

their country has assented to or ratified the treaty.235  

 

2.3.1.3.2. United Nations Committee on Economic, Social, and Cultural Rights  

(hereafter “UN CESCR”) 

The UN CESCR was established in 1985 under ECOSOC Resolution 1985/17.236 The primary 

purpose of the establishment of the UN CESCR was the creation on a body that oversees 

implementation of the ICESCR and its OP-ICESCR through its consideration of reports, 

individual complaints, inter-state complaints, and inquiry requests.237 The UN CESCR is 

composed of 18 independent experts who are acknowledged as having a high moral character 

and expertise in the field of human rights.238 Members of the UN CESCR serve four-year terms 

and are eligible for re-election if state parties to the ICESCR re-nominate them.239  

Among its duties, the UN CESCR is mandated to publish its authoritative guidance, also known 

as general comments, on the provisions of the ICESCR. General comments may provide 

substantive guidance on specific treaty provisions or may address broader issues.240 General 

comments and recommendations not only assist State parties in implementing treaties but can 

also be utilised to monitor and advocate for full treaty implementation thereby enhancing the 
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enjoyment of particular rights.241 The following general comments, which are discussed below, 

serve as guidelines addressing provisions of the ICESCR. 

 

2.3.1.3.3. General Comment No. 5: Persons with Disabilities (1994) 

Even in nations with a relatively high standard of living, persons with disabilities often lack 

access to the entire spectrum of economic, social, and cultural rights recognised by the 

ICESCR.242 The international community has therefore regularly emphasised the ICESCR's 

significance for the human rights of persons with disabilities.243  Regarding employment, the 

comment specifically provides that States should actively promote the inclusion of persons with 

disabilities into the regular labour market.244 Additionally, governments should adopt laws that 

encourage and regulate flexible and alternative employment arrangements that reasonably meet 

disabled workers' requirements.245 

 

2.3.1.3.4. General Comment No. 14: The right to the highest attainable standard of health 

(2000) 

As provided for by the ICESCR, health is a fundamental human right that is necessary for the 

exercise of all other human rights.246 Every human being is entitled to the highest attainable 

standard of health which enables them to live a dignified life.247 Moreover, the emphasis is 

placed on the importance of ensuring that the public health sector and commercial suppliers of 

health services and facilities, adhere to the non–discrimination of individuals with disabilities.248 
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2.3.1.3.5. General Comment No. 20: Non-discrimination in economic, social and cultural 

rights (2009) 

The ICESCR's article 2 prohibits discrimination on the basis of "race, color, sex, language, 

religion, political or other opinion, national or social origin, property, birth or other status”.249 

The inclusion of "other status" suggests that this list is not exhaustive and that further grounds 

may be included.250 As discrimination may present itself in different forms, a broad interpretation 

of the ground of "other status" is required to include alternative forms of differentiated treatment 

which cannot be rationally or factually justified but which are similar to recognised grounds.251 

These additional grounds are commonly considered when they reflect the experience of 

vulnerable social groups who have endured and continue to endure marginalisation.252 With 

regards to the ground of disability, this comment further provides that the denial of reasonable 

accommodation should be classified as a prohibited form of disability discrimination in national 

legislation.253 

Explicit mention is made of mental health under the ground of “health status” where it provides 

that health status refers to the physical and mental health of an individual.254 States parties should 

ensure that a person's actual or perceived health status does not constitute an impediment to 

exercising their ICESCR rights and should take measures to remove widespread 

stigmatisation associated with certain health conditions, such as mental illness, which frequently 

impair individuals' ability to fully exercise their rights.255 

 

2.3.1.3.6.  General Comment No. 23: The right to just and favourable conditions of work 

(2016) 

Article 7(b) of the ICESCR provides for safe and healthy working conditions.256 Preventing 

occupational accidents and disease is a critical component of the right to reasonable and 
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favourable working conditions, and is also inextricably linked to other Covenant rights, most 

notably the right to the highest attainable standard of physical and mental health.257 To achieve 

this, states parties are obligated to establish a national strategy aimed at preventing accidents and 

occupational health injuries by minimising dangers in the workplace.258 

 

National policies should encompass all spheres of economic activity and all worker categories.259 

Furthermore, unique dangers to the safety and health of workers with disabilities should be taken 

into account, without discriminating against them.260 Without fear of retaliation, workers should 

be allowed to evaluate working conditions.261 Additionally, the national strategy should address 

the relationship between the primary elements of work and workers' physical and mental 

capacities.262 It is not unusual for workers with disabilities to require special accommodations to 

ensure that they are able to enjoy the same right to reasonable and favorable working conditions 

as others.263 They should thus benefit from an accessible work environment and should not be 

denied reasonable accommodations such as work adaptations or flexible work arrangements.264 

 

 

2.3.2. International Labour Organisation 

The ILO was founded in 1919 on the premise that universal and permanent peace can only be 

achieved through social justice.265 In 1946, the ILO was designated as a UN specialised 

agency.266 Among its objectives are: 

i. the promotion and realisation of workplace norms, fundamental principles and rights;  

ii. the expansion of opportunities for women and men to obtain decent work and income; 

and  
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iii. the expansion of the coverage and quality of social protection for all.267  

 

Essentially, the ILO works to advance the creation of decent labour and economic and working 

circumstances that enable workers and people in business, to participate in lasting peace, 

prosperity, and progress.268 

 

 

2.3.2.1. Discrimination (Employment and Occupation) Convention (1958) 

(hereafter “Discrimination Convention”)  

The Discrimination Convention establishes principles aimed at fostering equality of treatment, 

opportunities, and possibilities for employment and work, as well as prohibiting and precluding 

discrimination in employment and work.269 Its fundamental purpose is to implement national 

measures and procedures in order to eradicate disparities in treatment, opportunities, occupation, 

and employment, as well as to repeal or change any laws that are inconsistent with this policy.270 

South Africa ratified the Discrimination Convention on 5 March 1997.271 

 

An inclusive two-fold definition of discrimination is provided through articles 1(a) and (b) of the 

Discrimination Convention.272 First, article 1(a) provides that discrimination includes “any 

distinction, exclusion or preference made on the basis of race, colour, sex, religion, political 

opinion, national extraction or social origin, which has the effect of nullifying or impairing 

equality of opportunity or treatment in employment or occupation”273 whereafter article 1(b) 

provides for: “such other distinction, exclusion or preference which has the effect of nullifying 

or impairing equality of opportunity or treatment in employment or occupation as may be 
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268 Maul D The International Labour Organization: 100 Years of Global Social Policy (2019) 62. 
269 Laci A, Maxheluka A & Rusi I ‘Equality at Work and Discrimination in Employment and Occupation’ (2017) 

7 Journal of Educational and Social Research 67. 
270 Laci A, Maxheluka A & Rusi I ‘Equality at Work and Discrimination in Employment and Occupation’ (2017) 

7 Journal of Educational and Social Research 67. 
271 International Labour Organisation ‘Ratifications of C111 - Discrimination (Employment and Occupation) 

Convention, 1958 (No. 111)’ available at https://www.ilo.org/dyn/ENT_ID:312256 (accessed 19 June 2021). 
272 Articles 1(a) and (b), ILO Discrimination (Employment and Occupation) Convention (1958). 
273 Article 1(a), Discrimination (Employment and Occupation) Convention. 
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determined by the Member concerned after consultation with representative employers' and 

workers' organisations, where such exist, and with other appropriate bodies.”274 Although no 

explicit mention is made of mental health, article 1(b) effectively allows for the inclusion of 

mental health should it have the effect of impairing the equality of opportunity or treatment in 

employment or occupation.275   

 

South Africa's legal obligations arise from article 2, which details members' responsibilities.276 

According to article 2, each member undertakes to declare and pursue a national policy designed 

to promote equality of opportunity and treatment in respect of employment and occupation, with 

the view to eliminate all discrimination in respect thereof.277 Furthermore, this is to be achieved 

through methods appropriate to national conditions and practice.278 South Africa is thus required 

to establish and align national policies to ensure equal treatment and opportunity. 

 

 

2.3.2.2. Occupational Safety and Health Convention (1981) 

(hereafter “OSH Convention”) 

The OSH Convention was promulgated with the intent of establishing a consistent national 

occupational safety and health policy, as well as to provide guidance as to the actions which 

governments and businesses ought to take to promote occupational safety and health; and to 

improve working conditions.279 South Africa ratified the OSH Convention on 18 February 

2003.280 

 

 
274 Article 1(b), Discrimination (Employment and Occupation) Convention. 
275 Article 1(b), Discrimination (Employment and Occupation) Convention. 
276 Article 2, Discrimination (Employment and Occupation) Convention. 
277 Article 2, Discrimination (Employment and Occupation) Convention. 
278 Article 2, Discrimination (Employment and Occupation) Convention. 
279 Hilgert J ‘The future of workplace health and safety as a fundamental human right’ (2013) 34 Comparative 

Labor Law & Policy Journal 724. 
280 Hilgert J ‘The future of workplace health and safety as a fundamental human right’ (2013) 34 Comparative 

Labor Law & Policy Journal 724. 
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Article 3(e) of the OSH Convention defines the term “health”.281 According to article 3(e), the 

term health, in relation to work, indicates not merely the absence of disease or infirmity; but also 

includes the physical and mental elements affecting health which are directly related to safety 

and hygiene at work.282 The recognition of mental health in the workplace is also noted in article 

5(b) which provides that the effect of organisation of work processes to both the physical and 

mental capabilities of workers’ should be considered.283 Moreover, mental health is additionally 

recognised under articles 11(d) and (e), both of which refer to “any other injuries to health which 

arise in the course of or in connection with work”.284 From these provisions, mental health is not 

expressly excluded. 

 

2.3.2.3. Code of Good Practice on the Managing of Disability in the Workplace (2001) 

(hereafter “Disability Code”) 

The ILO's Code of Good Practice on the Managing of Disability in the Workplace  (Disability 

Code) was promulgated to assist employers in implementing a constructive plan for addressing 

disability-related concerns in the workplace.285 It is to be understood in light of national 

circumstances and applied in conformity with applicable national law and practice.286 

Additionally, it advocates for the protection of individuals with disabilities.287 The Disability 

Code promotes and safeguards equitable employment opportunities for persons with disabilities. 

It also promotes safe, healthy, and accessible work environments for these individuals.288 It 

recognises that disabilities can arise at any point in a person's life and can have either a significant 

or minor impact on an individual's capacity to work and contribute to society.289  

 
281 Article 3(e), ILO Occupational Safety and Health Convention (1981). 
282 Article 3(e), Occupational Safety and Health Convention. 
283 Article 5(b), Occupational Safety and Health Convention. 
284 Articles 11(d) and (e), Occupational Safety and Health Convention. 
285 Preface, ILO Code of Good Practice for Managing Disability in the Workplace (2001) (ILO Disability Code). 
286 Preface, ILO Disability Code. 
287 ILO Disability Code. 
288 Preface, ILO Disability Code. 
289 Item 1.1, ILO Disability Code. 
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2.3.2.4. Convention for the Vocational Rehabilitation and Employment (Disabled 

Persons) (1983) 

(hereafter “VRE Convention”) 

The ILO has specifically articulated its position on disability employment through  the VRE 

Convention which advocates for the equality and equal treatment of disabled people in the 

workplace and further applies to all categories of persons with disabilities.290 The VRE 

Convention is a promotional convention in the sense that it establishes objectives and outlines 

the fundamental principles to be followed in achieving them.291 Owing to the fact that its rules 

are flexible in the realisation of its objectives, due consideration is given to the unique 

circumstances of each member state.292 The provisions of the VRE Convention are applicable in 

all member states, irrespective of the stage at which their vocational rehabilitation and 

employment operations for disabled persons have progressed to.293 

 

According to the VRE Convention, a “disabled person” is “an individual whose possibilities for 

obtaining, retaining, and advancing in suitable employment are significantly diminished as a 

result of a duly recognised... mental impairment”.294 The use of this definition of a “disabled 

person” expanded on essential provisions of preceding treaties relating to vocational training 

mainstreaming, equality of opportunity, non - discrimination in remuneration for equal effort, 

and research promotion.295 Furthermore, provision is made for the steps that must be taken at the 

national level to carry out the policy.296 In doing so, guidance is provided for the laying of the 

foundation of national legislation, consequently encouraging governments to seek methods to 

assist people with disabilities in adapting to labour market requirements.297 

 

 
290 Articles 1(4) and 4, ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention (1983). 
291 O’Reilly A The Right To Decent Work of Persons with Disabilities: Working Paper (2003), 19. 
292 O’Reilly A The Right To Decent Work of Persons with Disabilities: Working Paper (2003), 19. 
293 O’Reilly A The Right To Decent Work of Persons with Disabilities: Working Paper (2003), 19. 
294 Article 1(1), Vocational Rehabilitation and Employment (Disabled Persons) Convention. 
295 Article 1(1), Vocational Rehabilitation and Employment (Disabled Persons) Convention. 
296 Article 1(1), Vocational Rehabilitation and Employment (Disabled Persons) Convention. 
297 O’Reilly A The Right To Decent Work of Persons with Disabilities: Working Paper (2003), 19. 
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2.3.3. African Regional Conventions 

The Organisation of African Unity (hereafter “OAU”) was founded on 25 May 1963 with the 

objective of promoting African unity and solidarity, defending members' sovereignty, 

eradicating all forms of colonialism, promoting international cooperation in accordance with the 

UN Charter and the UDHR, and co-ordinating Member States' economic, diplomatic, 

educational, and cultural activities.298  

 

The 1999 Sirte Declaration advocated for the establishment of an African Union with the purpose 

of expediting the continent's process of integration thus enabling effective participation in the 

global economy and social, economic, and political challenges.299 As a result, the OAU was 

legally transformed into the African Union (hereafter “AU”) on 26 May 2001.300 

 

2.3.3.1. African Charter on Human and Peoples’ Rights (1981) 

The African Charter on Human and Peoples’ Rights (hereafter “African Charter”) was adopted 

following numerous conferences by the UN, African governments, and non-governmental 

organisations (hereafter “NGOs”). These conferences focused on the establishment of an African 

regional system to promote and protect human rights and fundamental freedoms considering 

international standards and regional experiences.301 The African Charter outlines a series of 

rights and responsibilities that should always be upheld.302 Additionally, the African 

Commission was established to oversee its implementation.303 

 

 
298 Adenyini O, Opara NM & Adeyemo ‘African Union and Development’ (2016) 5 Journal of African Union 

Studies 68. 
299 Adenyini O, Opara NM & Adeyemo ‘African Union and Development’ (2016) 5 Journal of African Union 

Studies 71. 
300 Adenyini O, Opara NM & Adeyemo ‘African Union and Development’ (2016) 5 Journal of African Union 

Studies 71. 
301 D’Sa RM ‘The African Charter on Human and Peoples’ Rights: Problems and Prospects for Regional Action’ 

(1987) 10 Australian Year Book of International Law Online 104. 
302 D’Sa RM ‘The African Charter on Human and Peoples’ Rights: Problems and Prospects for Regional Action’ 

(1987) 10 Australian Year Book of International Law Online 105. 
303 D’Sa RM ‘The African Charter on Human and Peoples’ Rights: Problems and Prospects for Regional Action’ 

(1987) 10 Australian Year Book of International Law Online 105. 
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South Africa ratified the African Charter on 9 July 1996.304 Article 1 of Chapter 1 immediately 

requires member states to recognise the Charter's rights, obligations, and freedoms and to commit 

to enacting legislation or other measures to give effect to them.305 Article 2 expands on this by 

noting that every individual is entitled to all of the Charter's rights and freedoms, without regard 

for any distinction.306 The state is thus prohibited from discriminating against an individual based 

on a list of grounds, which is not exhaustive.307 Authorities are also obligated to provide the same 

level of protection to everyone.308 Article 5 safeguards an individual's right to be treated with 

respect for the inherent dignity of a human being. Additionally, it prohibits all forms of human 

degradation, most notably degrading treatment.309 Article 15 makes clear reference to the right 

to work, providing that every individual has the right to work under equitable and 

satisfactory conditions and to get equal remuneration for equal work.310 Essentially, the state has 

a responsibility to ensure that employers protect their employees' health and safety.311 

Furthermore, article 16 provides that everyone has the right to reach the best possible state of 

physical and mental health.312 While a state cannot guarantee everyone's physical and mental 

well - being, it can and should establish an environment that promotes rather than inhibits the 

enjoyment of good health. 

 

2.3.3.1.1. Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 

Persons with Disabilities in Africa (2018) 

(hereafter “Disability Protocol”)  

The Disability Protocol recognises and acknowledges the prevalence of disability issues in 

Africa.313 Through the Disability Protocol, individuals with disabilities in Africa now have a 

 
304 African Union ‘African Charter on Human and Peoples’ Rights’ available at 

https://au.int/sites/default/files/treaties/36390-sl-african_charter_on_human (accessed 3 July 2021). 
305 Article 1, Organisation of African Unity (OAU) African Charter on Human and Peoples’ Rights 1981 (African 

Charter). 
306 Article 1, African Charter. 
307 Gittleman R ‘The African Charter on Human and Peoples’ Rights: A Legal Analysis’ (1982) 22 Virginia 

Journal of International Law 683. 
308 Gittleman R ‘The African Charter on Human and Peoples’ Rights: A Legal Analysis’ (1982) 22 Virginia 

Journal of International Law 683. 
309 Article 5, African Charter. 
310 Article 15, African Charter. 
311 Article 15, African Charter. 
312 Article 16, African Charter. 
313 African Union Protocol to the African Charter on human and Peoples’ Rights on the Rights of Persons with 

Disabilities in Africa (2018) (Disability Protocol). 

https://etd.uwc.ac.za/

https://au.int/sites/default/files/treaties/36390-sl-african_charter_on_human


50 

 

mechanism to hold their governments accountable for the lack of support and inclusion they 

face.314 

 

The primary purpose of the Disability Protocol, as per article 2, is “to promote, protect and ensure 

the full and equal enjoyment of all human and people’s rights by all persons with disabilities and 

to ensure respect for their inherent dignity”.315 Persons with disabilities are defined in article 1 

of the Disability Protocol as those who have physical, mental, psychosocial, intellectual, 

neurological, developmental, or other sensory impairments that, when combined with 

environmental, behavioral, or other barriers, prevent them from participating fully and 

effectively in society on an equal footing with others.316 

 

Article 5(1) addresses non-discrimination, asserting that every person with a disability is entitled 

to the enjoyment of the rights and freedoms recognised and provided for in the Disability 

Protocol, without regard for any distinction.317 Following that, article 5(2)(a) requires state 

parties to prohibit discrimination based on disability and to ensure equitable and effective legal 

protection against discrimination.318 Moreover, article 5(2)(b) mandates member states to take 

steps to ensure that individuals with disabilities have access to specific procedures for eradicating 

discrimination.319 

 

The right to work is extensively addressed in article 19 of the Disability Protocol.320 Article 19(1) 

provides that every person with a disability has the right to decent work, to just and favourable 

conditions of work and to protection against unemployment.321 The obligations placed on state 

parties are outlined in article 19(2) which provide that they shall take effective and appropriate 

 
314 Disability Protocol. 
315 Article 2, Disability Protocol. 
316 Article 1, Disability Protocol. 
317 Article 5(1), Disability Protocol. 
318 Article 5(2)(a), Disability Protocol. 
319 Article 5(2)(b), Disability Protocol. 
320 Article 19, Disability Protocol. 
321 Article 19(1), Disability Protocol. 
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measures to facilitate full enjoyment by persons with disabilities of this right on an equal basis 

with others, by: 

a) Prohibiting discrimination on the basis of disability with regard to all matters 

concerning all forms of employment, including employment opportunities, 

vocational training, conditions of recruitment, hiring and employment, continuance 

of employment, promotion, career advancement and safe and healthy working 

conditions;322 

b) Protecting the rights of persons with disabilities, on an equal basis with others, to just 

and favourable conditions of work and the right by persons with disabilities to 

exercise their labour and trade union rights;323 

c) Promoting opportunities for persons with disabilities to initiate self-employment, 

entrepreneurship and to access financial services;324 

d) Employing persons with disabilities in the public sector, including by reserving and 

enforcing minimum job-quotas for employees with disabilities;325 

e) Promoting the employment of person with disabilities in the private sector through 

appropriate policies and measures, including through the use of specific measures 

such as tax incentives;326 

f) Ensuring that reasonable accommodation is provided to persons with disabilities in 

the workplace;327 and 

g) Ensuring that employees with disabilities or those who become disabled are not 

unfairly dismissed from employment on the basis of their disability.328  

The Disability Protocol therefore assists state parties by providing clear and defined obligations 

to be fulfilled.  

 

 
322 Article 19(2)(a), Disability Protocol. 
323 Article 19(2)(b), Disability Protocol. 
324 Article 19(2)(c), Disability Protocol. 
325 Article 19(2)(d), Disability Protocol. 
326 Article 19(2)(e), Disability Protocol. 
327 Article 19(2)(f), Disability Protocol. 
328 Article 19(2)(g), Disability Protocol. 
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2.4. CONCLUSION  

Establishing legislative standards and procedures is fundamental in promoting and protecting 

human rights.329 Fortunately, the scope of topics covered by such agreements have expanded.330 

International agreements are however only as effective as the parties who sign them.331 While 

many states are prima facie compliant with majority of international agreements, national 

implementation and compliance with international agreements are not always effective, and what 

implementation occurs, varies significantly between countries.332 

 

Under section 39 of the Constitution, South African courts, tribunals and forums are mandated 

to consider international law when interpreting the Bill of Rights.333 The chapters following will 

illustrate the approach of South Africa in its attempts to do so.  

  

 
329 Jacobson HK & Weiss EB ‘National Implementation and Compliance with International Accords’ (1990) 44 

Social Science Research Council 31. 
330 Jacobson HK & Weiss EB ‘National Implementation and Compliance with International Accords’ (1990) 44 

Social Science Research Council 31. 
331 Jacobson HK & Weiss EB ‘National Implementation and Compliance with International Accords’ (1990) 44 

Social Science Research Council 31. 
332 Jacobson HK & Weiss EB ‘National Implementation and Compliance with International Accords’ (1990) 44 

Social Science Research Council 31. 
333 Section 39(1)(b), Constitution. 
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3.1. INTRODUCTION 

Employers and employees are legally bound by the employment relationship.334 Such a 

relationship exists when an individual performs work or provides services under specified 

conditions in exchange for compensation.335 The employment relationship establishes reciprocal 

rights and obligations between the employee and the employer336 and is the primary mechanism 

through which workers obtain employment rights and benefits.337 South Africa has rather 

detailed employment legislation which provides for, and regulates, various rights and obligations 

in the workplace. This includes the Labour Relations Act 66 of 1995, Basic Conditions of 

Employment Act 75 of 1997 and the Employment Equity Act 55 of 1998, amongst others.  

 

Against the aforesaid background and given South Africa’s international obligations discussed 

in the previous chapter, chapter three will provide an overview of South Africa's national 

legislative framework in so far as addressing mental health concerns in the workplace. This will 

include a discussion on how courts have addressed such issues in the workplace. As part of the 

aforesaid discussion, the provision of reasonable accommodation will also be discussed. 

 

  

 
334 International Labour Organisation (ILO) ‘Employment Relationship’ available at 

http://www.ilo.int/ifpdial/areas-of-work/labour-law/WCMS_CON_TXT_IFPDIAL_EMPREL_EN/lang--

en/index.htm (accessed 2 August 2021). 
335 International Labour Organisation (ILO) ‘Employment Relationship’ available at 

http://www.ilo.int/ifpdial/areas-of-work/labour-law/WCMS_CON_TXT_IFPDIAL_EMPREL_EN/lang--

en/index.htm (accessed 2 August 2021). 
336 International Labour Organisation (ILO) ‘Employment Relationship’ available at 

http://www.ilo.int/ifpdial/areas-of-work/labour-law/WCMS_CON_TXT_IFPDIAL_EMPREL_EN/lang--

en/index.htm (accessed 2 August 2021). 
337 International Labour Organisation (ILO) ‘Employment Relationship’ available at 

http://www.ilo.int/ifpdial/areas-of-work/labour-law/WCMS_CON_TXT_IFPDIAL_EMPREL_EN/lang--

en/index.htm (accessed 2 August 2021). 
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3.2. Constitution of the Republic of South Africa, 1996 

 

3.2.1. Background 

Exploitation of labour during Apartheid was the societal norm in South Africa at the time.338 

Apartheid prospered on cheap labour, with very little protection for workers, resulting in job 

reservation, grossly unequal pay and widespread discrimination.339 There was thus an urgent 

need to provide comprehensive protection to a group of persons which had historically been 

vulnerable. 

  

The enactment of first the interim Constitution of 1993,340 and thereafter the final Constitution 

in 1996,341 was required to not only recognise the injustices of the past, but also to reiterate that 

unification in diversity was the manner in which South Africa was proceeding forward.342 The 

principle of constitutional supremacy guarantees that the Constitution remains South Africa's 

supreme law, thus rendering any law or conduct that conflicts with it invalid.343 The adoption of 

the Constitution was aimed at healing the divisions of the past and establishing a society based 

on democratic values, social justice and fundamental human rights.344 The Constitution’s 

purpose was to lay foundations for a democratic society based on the principle that every citizen 

is protected by law and to improve the quality of life of all citizens.345 Lastly, the Constitution 

sought to free the potential of all persons, something which was impossible under the previous 

legislative rule.346 

 

Constitutional supremacy and its importance is first mentioned in section 1 of the Constitution 

which provides that South Africa is a republic founded on the value thereof.347 Section 2 expands 

 
338 Constitutional Court of South Africa ‘Workers’ Rights’ available at 

https://www.concourt.org.za/index.php/workers-rights (accessed 9 August 2021). 
339 Constitutional Court of South Africa ‘Workers’ Rights’ available at 

https://www.concourt.org.za/index.php/workers-rights (accessed 9 August 2021). 
340 Act 200 of 1993. 
341 Constitution of the Republic of South Africa, 1996. 
342 Preamble, Constitution.  
343 Section 2, Constitution. 
344 Preamble, Constitution. 
345 Preamble, Constitution. 
346 Preamble, Constitution. 
347 Section 1, Constitution. “The Republic of South Africa is one, sovereign, democratic state founded on the 

following values: a) Human dignity, the achievement of equality and the advancement of human rights and 
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thereon and provides that the Constitution is thus the supreme law and any law or conduct 

inconsistent therewith is invalid.348 The Constitution is the supreme authority for enacting laws 

and determining what constitutes lawful behaviour.349 All legislation which fails to uphold and 

protect the rights contained in the Constitution may therefore be reviewed and declared 

unconstitutional.  

 

3.2.2. The right to equality (section 9) 

The right to equality is a fundamental human right and provided for in section 9 of the 

Constitution.350 The right to equality is one of the cornerstones of the Constitution, which further 

emphasises the importance thereof.351 

 

Section 9 provides that everyone is equal before the law and furthermore has the right to equal 

protection and benefit of the law.352 Section 9(2) expands on the notion of equality and provides 

that it is inclusive of the full and equal enjoyment of all rights and freedoms.353 In addition, 

provision is made for legislative and other measures designed to protect or advance those 

disadvantaged by unfair discrimination, to be taken.354 Moreover, section 9 prohibits unfair 

discrimination against anyone based on one or more of the listed grounds contained in section 

9(3) of which include race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, 

sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.355 

Section 9(4) provides that national legislation should be enacted to prevent or prohibit unfair 

discrimination.356 

 

 
freedoms; b) Non-racialism and non-sexism; c) Supremacy of the constitution and the rule of law; d) Universal 

adult suffrage, a national common voters roll, regular elections and a multi-party system of democratic 

government, to ensure accountability, responsiveness and openness”. 
348 Section 2, Constitution. 
349 Section 2, Constitution. 
350 Section 9, Constitution. 
351 Section 1, Constitution. 
352 Section 9, Constitution. 
353 Section 9(2), Constitution. 
354 Section 9(2), Constitution. 
355 Section 9(3), Constitution. 
356 Section 9(4), Constitution. 
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In Prinsloo v Van der Linde and Others357 the Constitutional Court (CC) interpreted the term 

"discrimination" to include a negative connotation referring to the unequal treatment of people 

based on their features or characteristics.358 Section 9, the equality clause, aims to prohibit the 

unfair treatment of people or groups.359 As held in the case of Harksen v Lane,360 discrimination 

is unfair if it impairs, or is likely to impair, an individual's fundamental human dignity or 

adversely impacts them in any comparable serious way.361 Furthermore, the court in the case of 

Minister of Finance v Van Heerden362 held that achieving equality is a central tenet of the South 

African Constitution.363  

 

When referring to equality, it must be noted that both formal and substantive equality exists.364 

Formal equality assumes that all South Africans are equal rights holder and, as such, any 

discriminating legislation is unconstitutional and void.365 Notably, formal equality does not 

recognise the consequences of the socio - economic inequities occasioned by the apartheid era.366 

Formal equality further conceals the fact that there is a lack of equality by declaring that all 

humans are "equal before the law”.367 As a result, the formal law treats all individuals equally 

regardless of their particular circumstances.368 Substantive equality, as defined by the CC, is 

equality that takes into consideration the unique circumstances of people or categories of persons, 

thereby ensuring equality.369 Substantive equality requires that a court or the state investigate a 

category of individuals or individual's actual socio - economic circumstances to determine 

whether their right to equality is being upheld.370 The Constitution ventures beyond the concept 

of formal equality, which simply allows for similar treatment, to the concept of substantive 

equality, which acknowledges the existence of social differentiation as a result of historical 

injustices. 

 
357 Prinsloo v Van der Linde and Another (1997) 3 SA 1012 (CC), para 31.  
358 Prinsloo v Van der Linde and Another (1997) 3 SA 1012 (CC), para 31.  
359 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 211. 
360 Harksen v Lane No and Others (1997) 11 BCLR 1489 (CC). 
361 Harksen v Lane No and Others (1997) 11 BCLR 1489 (CC), para 50. 
362 Minister of Finance and other v Van Heerden 2004 (11) BCLR 1125 (CC). 
363 Minister of Finance and other v Van Heerden 2004 (11) BCLR 1125 (CC) 1137. 
364 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
365 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
366 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
367 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
368 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
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370 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313.  
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Both affirmative action and protection against unfair discrimination have functioned as the 

engine for realising equality in the workplace.371 The CC justifies affirmative action by stating 

that not all differentiations will be barred as discriminatory.372 It argued that whether or not 

society will tolerate discrimination is determined by the discrimination's objective and method 

of implementation.373 Affirmative action policies are justified by the intended outcome, namely 

the eventual attainment of substantive equality for all members of society, regardless of race, 

gender, disability, or any other inherent personal feature.374 

 

3.2.3. The right to dignity (section 10) 

Human beings have the right to be treated with dignity and respect.375 Section 10 of the 

Constitution provides that everyone has inherent dignity and the right to have their dignity 

respected and protected.376 Consideration of human dignity is essential in achieving an objective 

and normative value system in that the realisation of the right to human dignity is dependent on 

the realisation of all other socio – economic rights.377 Recognising the right to dignity 

demonstrates an appreciation for the intrinsic worth of human beings.378 Courts have also 

emphasised the importance of human dignity with Langa J in S v Makwanyane and Another379 

noting that the value of human dignity had been diminished by decades of human rights 

violations committed during the apartheid era.380 The court in Minister of Home Affairs v 

Fourie381 emphasised the significance of human dignity by outlining its role in equality 

legislation.382 In this case, Cameron AJ held that where it is necessary to give effect to a right 

contained in the Constitution, a court must apply or develop the common law to the extent that 

legislation does not already give effect to it.383  

 
371 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
372 City Council of Pretoria v Walker (CCT8/97) [1998] ZACC 1, para 26. 
373 City Council of Pretoria v Walker (CCT8/97) [1998] ZACC 1, para 46. 
374 Deane T ‘The Constitutional Dimensions of Affirmative Action in SA’ (2011) PELJ 313. 
375 Van den Berg J ‘Human Rights Day: Your right to human dignity’ available at 

https://www.phfirms.co.za/nvr/NewsResources/NewsArticle.aspx?ArticleID=2352 (accessed 5 August 2021). 
376 Constitution of the Republic of South Africa 1996, section 10. 
377 Van den Berg J ‘Human Rights Day: Your right to human dignity’ available at 

https://www.phfirms.co.za/nvr/NewsResources/NewsArticle.aspx?ArticleID=2352 (accessed 5 August 2021). 
378 Van den Berg J ‘Human Rights Day: Your right to human dignity’ available at 

https://www.phfirms.co.za/nvr/NewsResources/NewsArticle.aspx?ArticleID=2352 (accessed 5 August 2021). 
379 S v Makwanyane and Another (CCT3/94) [1995] ZACC 3. 
380 S v Makwanyane and Another (CCT3/94) [1995] ZACC 3, para 218. 
381 Minister of Home Affairs and Another v Fourie and Others 2006 (1) SA 524 (CC).  
382 Minister of Home Affairs and Another v Fourie and Others 2006 (1) SA 524 (CC), para 13. 
383 Minister of Home Affairs and Another v Fourie and Others 2006 (1) SA 524 (CC), para 13. 
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3.2.4. The right to fair labour practices (section 23) 

The Constitution enshrines the fundamental rights of South African citizens, as employees, to 

not only health and safety at work, but also to fair labour relations.384 The right to health and 

safety of employees, as well as the accompanying duty of care imposed on employers to maintain 

health and safety, are enshrined in section 23(1) of the Constitution. 

 

The right to fair labour practices is also provided for in section 23(1) of the Constitution.385  Fair 

labour practices necessitate the right of employees to work in environments that are safe and free 

of hazards to their health or likelihood of injury.386 The right to fair labour practices is 

encompasses an employer's duty of care and responsibility to provide a safe working 

environment for its employees.387 Where an employer is found to have violated their 

constitutional duty of care, employees may be entitled to constitutional damages.388 

 

Section 23 of the Constitution thus establishes a fundamental framework within which labour 

legislation must be understood,389 and promotes the fundamental values of fairness at individual 

levels, freedom of association and the right to organise, collective bargaining and the right to 

strike.390 This provision allows persons with disabilities to actively participate in and contribute 

to society by ensuring that everyone is entitled to fair labour practices.  

 

Both sections 9 and 23 of the Constitution afford persons with fundamental rights, and 

accordingly mandates the government to enact legislation to address the right contained in these 

sections. Therefore, to best give effect to the rights within the employment sector, legislation 

including the Labour Relations Act, Employment Equity Act, Basic Conditions of Employment 

Act and the Occupational Health and Safety Act was promulgated.  

 
384 Constitution, section 23(1). 
385 Constitution, section 23(1). 
386 Constitution, section 23(1). 
387 Piliso v Old Mutual Life Assurance Co (SA) Ltd & Others [2007] JOL 18897 (LC), para 26. 
388 Piliso v Old Mutual Life Assurance Co (SA) Ltd & Others [2007] JOL 18897 (LC), para 93. 
389 Du Toit D, Godfrey S & Cooper C et al Labour Relations Law 6 ed (2015) 75. 
390 Du Toit D, Godfrey S & Cooper C et al Labour Relations Law 6 ed (2015) 75. 
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3.3. Occupational Health and Safety Act 85 of 1993. 

3.3.1. Introduction  

An environment that is not harmful to one’s health or well-being is a right which is afforded to  

everyone through the provisions in section 24(a) of the of the Constitution.391 However, 

according to the ILO, there are more than 2.78 million deaths and 374 million non-fatal injuries 

and illnesses caused by occupational accidents or diseases each year.392 Keeping employees 

healthy and safe at work by reducing occupational injuries had thus become a priority for many 

employers, worldwide.393 The health and safety of South African employees is regulated by the 

Health and Safety Act 85 of 1993 (hereafter “OHSA”).394 To facilitate the  compliance with  

minimum requirements, there are international standards which are introduced for the purpose 

of clarifying what is expected of employers.395 

 

The OHSA can be thought of as a proactive initiative of the government to prevent and eliminate 

work-related accidents and illnesses.396 The OHSA regulates and controls health and safety in 

all workplaces, from regular professional environments to more hazardous workplaces such as 

industrial plants and construction sites.397 

 

3.3.2. Duties of employers  

The OHSA remains clear on what is expected from employers towards their employees. Section 

8 of the OHSA expands on the duties of employers to their employees in a general manner by 

providing that ‘every employer shall provide and maintain, as far reasonably practicable, a 

working environment that is safe and without risk to the health of his employees’.398 If interpreted 

using the definitions contained in section 1 of the OHSA, section 8(1) thus provides that every 

employer has the duty to provide and maintain a working environment which is ‘free from any 

 
391 Section 24(a), Constitution. 
392 ISO International Standard 45001(2018). 
393 ISO International Standard 45001(2018), Introduction. 
394 Occupational Health and Safety Act 85 of 1993 (OHSA).  
395 Introduction, OHSA. 
396 Introduction, OHSA. 
397 A Farish ‘Occupational Health and Safety Act Summary’ available 

https://absolutehealth.co.za/blog/occupational-health-and-safety-act-summary/ (accessed 5 September 2021). 
398 Section 8(1), OHSA. 
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hazard’,399 meaning free from any source of exposure to danger which may cause injury or 

damage to persons or property.400  

 

Section 8(2) further provides that notwithstanding the general nature of an employer’s duties in 

the aforementioned section, those duties particularly include the duty to take steps which are 

reasonably practicable to eliminate or mitigate any potential harm to the health or safety of 

employees.401 Reasonably practicable means practicable having regard to the severity and scope 

of the risk in question; the state of knowledge reasonably available about the risk itself or about 

manners in which to mitigate it; the availability of means for mitigating or removing the risk and 

the overall cost of mitigating or removing the risk in relation to the benefits derived therefrom.402 

 

The duty to determine, as far as is reasonably practicable, the hazards to the health or safety of 

persons associated with any work performed,  as well as what precautionary measures should be 

taken, is also placed on employers.403 Subsequently, the duty to provide information, training 

and supervision to ensure the health and safety of employees at work, also rests on employers.404 

Lastly, the duty to enforce measures which may be necessary in the interest of health and safety 

is also a duty of the employer.405 The employer carries the onus of informing the employee of 

such hazards and ensuring that employees understand the potential risks present in the 

workplace.406 Employees thus retain the right to be informed of the hazards to his/her health and 

safety which accompany the work required to be performed.407  

 

 
399 Section 1, OHSA. 
400 Section 8(1), OHSA. 
401 Section 8(2)(a), OHSA. 
402 Section 1, OHSA. 
403 Section 8(2)(d), OHSA. 
404 Section 8(2)(e), OHSA. 
405 Section 8(2)(f), OHSA. 
406 A Farish ‘Occupational Health and Safety Act Summary’ available 

https://absolutehealth.co.za/blog/occupational-health-and-safety-act-summary/ (accessed 5 September 2021). 
407 Section 13(a), OHSA. 
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3.3.3. ISO 45001:2018 

As mentioned previously, there are international standard that are introduced with the purpose 

of providing minimum requirements.408 Section 44 of the OHSA regulates the incorporation of 

such health and safety standards in regulations and provides that the Minister may incorporate 

any health and safety standard into regulations.409 Currently, the recently introduced SANS 

45001 standard dealing with Occupational Health and Safety management in South Africa 

(SANS 45001) is the international standard against which the country’s occupational health and 

safety laws are placed.410 

It is a tremendous acknowledgement of mental health that the SANS 45001 specifically 

acknowledges an organisation’s responsibility for promoting and protecting both the physical 

and mental health and safety of workers.411 In August 2018, the South African Bureau of 

Standards (hereafter “SABS”) adopted the SANS 45001 which expands on the requirements for 

South Africa.412 The inclusion of mental health in the realm of occupational health and safety is 

clear from the provisions of SANS 45001.413 This position is only further confirmed by the 

acknowledgement of negative stress as a hazard.414  

 

According to SANS 45001, an organisation’s identification processes should also consider 

human factors which relate to an individual’s capabilities and limitations as well as the effect 

which normal work activities may influence the creation of hazards.415 When analysing the 

different methods which can be taken to reduce or eliminate hazards and risks in the workplace, 

specific mention is made as to the re-organising of work, isolating persons from the hazard and 

reducing an unhealthy amount of working hours and workload.416 

 
408 A Farish ‘Occupational Health and Safety Act Summary’ available 

https://absolutehealth.co.za/blog/occupational-health-and-safety-act-summary/ (accessed 5 September 2021). 
409 Section 44, OHSA. 
410 Yeates M ‘OHSA – yes this includes mental health – what does the law say?’ available at 

https://www.cliffedekkerhofmeyr.com/en/news/publications/2020/Employment/employment-alert-2-march-ohsa-

yes-this-includes-mental-health-what-does-the-law-say.html (accessed 10 September 2021). 
411 International Organisation for Standardisation (ISO) International Standard 45001(2018), Introduction. 
412 Yeates M ‘OHSA – yes this includes mental health – what does the law say?’ available at 

https://www.cliffedekkerhofmeyr.com/en/news/publications/2020/Employment/employment-alert-2-march-ohsa-

yes-this-includes-mental-health-what-does-the-law-say.html (accessed 10 September 2021). 
413 ISO International Standard 45001(2018), item 6.1.2.1. 
414 ISO International Standard 45001(2018), item A.8.1.2. 
415 ISO International Standard 45001(2018), item A.6.1.2.1 (a)(1) and (b)(1). 
416 ISO International Standard 45001(2018), item A.8.1.2(a) –(d) 
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In this premise, SANS 45001 enables an organisation to integrate wellness and well – being 

through its occupational health and safety system.   

 

Although the OHSA imposes a duty on employers to maintain a safe and health work 

environment, it is the Labour Relations Act and the Employment Equity Act which primarily 

regulate the manner in which mental health as a disability is regulated by employers, as is the 

focus of this chapter. 

 

3.4. Labour Relations Act 66 of 1995 

3.4.1. Introduction  

Following the establishment of South Africa's new constitutional democracy, the need for 

stability and reform in the employment sector, an area notoriously rife with uncertainty and 

inequity, became patently apparent.417 This resulted in the introduction of employment 

legislation in an effort to transform a sector which had previously been plagued by inequality, 

unfairness, and discrimination.418 Numerous negotiations resulted in the enactment of the most 

influential piece of employment legislation, i.e., the Labour Relations Act 66 of 1995 (hereafter 

“LRA”) which serves as the cornerstone of current labour relations.419  

 

The LRA remains the primary labour statute in South African employment law, regulating issues 

such as collective rights, and protection against unfair labour practices and unfair dismissals.420 

The LRA regulates trade unions and employers' organisations and it notably established the 

Commission for Conciliation, Mediation and Arbitration (hereafter “CCMA”),421 the Labour 

 
417 Subramanien DC & Joseph JL ‘The Right to Strike under the Labour Relations Act 66 of 1995 (LRA) and 

Possible Factors for Consideration that Would Promote the Objectives of the LRA’ (2019) 22 PELJ 1. 
418 Subramanien DC & Joseph JL ‘The Right to Strike under the LRA and Possible Factors for Consideration that 

Would Promote the Objectives of the LRA’ (2019) 22 PELJ 1. 
419 Labour Relations Act 66 of 1995 (LRA). 
420 Section 187, LRA. 
421 Section 112(1), LRA. 
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Court (hereafter “LC”)422 and the Labour Appeal Court (hereafter “LAC”) respectively,423 and 

important dispute resolution forums.424 In addition, the LRA aims to give effect to section 23 of 

the Constitution by promoting and facilitating collective bargaining in the workplace;425 

promoting employee participation in decision making through the establishment of workplace 

forums;426 and providing simple procedures for the resolution of labour disputes.427 

 

3.4.2. Code of Good Practice on Dismissal  

The Code of Good Practice on Dismissal (hereafter “Dismissal Code”) is encompassed in 

Schedule 8 of the LRA which regulates various primary aspects of dismissal for reasons related 

to conduct and capacity.428 The Dismissal Code compromises a set of guidelines which according 

to section 188(2) of the LRA, must be followed when determining whether a dismissal is fair.429  

The Code’s provisions on incapacity will be discussed more fully below. 

 

3.4.3. Unfair dismissals  

Section 188(1) of the LRA provides that for a dismissal to be fair, it must be both procedurally 

and substantively fair.430 Given the aforesaid, the LRA provides protection to employees 

suffering from mental health conditions in two particular ways: protection against dismissals 

based on incapacity, and automatically unfair dismissals where the dismissal is as a result of 

discrimination against the employee on the ground of, amongst others, disability.431   

 

The scope of protection against unfair dismissals is extended by section 187 which provides for 

automatically unfair dismissals. An automatic unfair dismissal means that there is an automatic 

presumption of unfairness in instances where the dismissals falls within one of the grounds listed 

 
422 Section 151(1), LRA.  
423 Section 167(1), LRA. 
424 Preamble, LRA.  
425 Preamble, LRA. 
426 Preamble, LRA. 
427 Preamble, LRA. 
428 Labour Relations Act 66 of 1995, schedule 8 (Dismissal Code). 
429 Section 188(2), LRA. 
430 Section 188(1), LRA. 
431 Section 187(1)(f), LRA.  

https://etd.uwc.ac.za/



66 

 

in section 187(1).432 Of relevance to this study is section 187(1)(f) which provides that a 

dismissal is automatically unfair if the reason for the dismissal is that the employer unfairly either 

directly or indirectly discriminated against an employee on any arbitrary ground, including but 

not limited to the ground of disability.433  Item 2(3) of the Dismissal Code echoes the position 

on automatically unfair dismissals by providing that a dismissal is automatically unfair if the 

reason amount to an infringement of the fundamental rights of employers or those listed in 

section 187.434 

 

3.4.3.1. Definition of a dismissal 

Section 186 of the LRA expands on the definition of a dismissal and provides for a wider 

meaning thereof.435 Section 186(1) stipulates that a dismissal occurs where: 

i.  an employer has terminated a contract of employment with or without notice;436  

ii. an employee reasonably expected the employer to renew a fixed term contract of 

employment on the same or similar terms but the employer offered to renew it on less 

favourable terms, or did not renew it;437  

iii. an employer refused to allow an employee to resume work after she took maternity leave 

in terms of any law, collective agreement or her contract of employment;438 or was absent 

from work for up to four weeks before the expected date, and up to eight weeks after the 

actual date, of the birth of her child;439  

iv. an employer who dismissed a number of employees for the same or similar reasons has 

offered to re-employ one or more of them but has refused to re-employ another;440 or  

v. where an employee terminated a contract of employment with or without notice because 

the employer made continued employment intolerable for the employee.441  

 

 
432 Section 187, LRA. 
433 Section 187(1)(f), LRA. 
434 Item 2(3), Dismissal Code. 
435 Section 186(1), LRA. 
436 Section 186(1)(a), LRA. 
437 Section 186(1)(B), LRA. 
438 Section 186(1)(c)(i), LRA. 
439 Section 186(1)(c)(i), LRA. 
440 Section 186(1)(d), LRA. 
441 Section 186(1)(E), LRA. 
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3.4.3.2. Standard of fairness 

For a dismissal to be fair, it must be both substantially and procedurally fair.442 This is 

emphasised in section 188(1) of the LRA which provides that a dismissal is only fair if it is 

justified by a fair reason and carried out in accordance with a fair procedure.443 Generally, the 

only grounds that are acceptable are those that relate to an employee's conduct or capacity or that 

are based on the employer's operational requirements.444  

 

3.4.4. Incapacity 

Dismissals due to incapacity involves an employer's legitimate loss of confidence in the 

employee's ability to perform in line with the terms of the employment contract.445 Dismissals 

due to incapacity can be based on ill-health, injury or poor work performance of the employee.446 

Item 9(a) of the Dismissal Code provides that in determining whether a dismissal related to poor 

work performance is fair, whether the employee failed to meet a performance standard must be 

considered.447 If an employee has in fact failed to meet a performance standard, whether the 

employee was given a fair opportunity to meet the required standard must also be considered.448  

 

According to item 10(1) of the Dismissal Code, incapacity due to ill-health or injury can be 

temporary or permanent.449 If an employee is temporarily unable to work in these circumstances, 

the employer should conduct an investigation into the extent of the disability or injury.450 If the 

employee is projected to be away for an extended period of time, the employer should consider 

all feasible alternatives to dismissal.451 In instances of permanent incapacity, employers should 

explore the possibilities of arranging alternative employment or altering the employee's duties or 

work circumstances to accommodate the employee's disability.452 Item 10(4) provides that 

 
442 Labour Relations Act 66 of 1995, section 188(1). 
443 Labour Relations Act 66 of 1995, section 188(1). 
444 Labour Relations Act 66 of 1995, section 188(1). 
445 Du Toit et al Labour Relations Law 461. 
446 Labour Relations Act 66 of 1995, section 188(1)(a)(i). 
447 Item 9(a), Dismissal Code. 
448 Item 9(b)(ii), Dismissal Code. 
449 Item 10(1), Dismissal Code. 
450 Item 10(1), Dismissal Code. 
451 Item 10(1), Dismissal Code. 
452 Item 10(1), Dismissal Code. 
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employees who are injured during the scope of their employment or who are incapacitated by 

work-related illnesses should receive particular consideration.453 Courts have stated that the 

employer's obligation to accommodate the employee's incapacity is particularly onerous in these 

instances.454 

 

When dealing with dismissals relating to capacity due to ill-health or injury, the Dismissal Code 

is more transparent with what duties are placed on employers.455 Item 11 provides that in 

determining whether a dismissal due to ill-health or injury is unfair, consideration must be given 

to whether the employee is able to perform the work.456 Where the employee is unable to perform 

the work, item 11(b) provides that consideration should be given to: 

i.  the extent to which the employee is able to perform the work;457  

ii. the extent to which the employee’s work circumstances might be adapted to 

accommodate a disability, or, where this is not possible, the extent to which the 

employee’s duties might be adapted;458 and  

iii. the availability of any suitable alternative work.459 

 

 

3.4.4.1. Standard Bank of South Africa v Commission for Conciliation, Mediation and 

Arbitration and Others (2008) ILJ 1239 (LC)  

(hereafter “Standard Bank v CCMA”) 

The importance of employers complying with the duties placed on them is illustrated in the case 

of Standard Bank of South Africa v Commission for Conciliation, Mediation and Arbitration 

where the court found that the employer had not done enough to assist the employee before they 

had dismissed her for incapacity.460 In this case, the Labour Court analysed the proposed duties 

 
453 Item 10(4), Dismissal Code. 
454 Item 10(4), Dismissal Code. 
455 Item 11, Dismissal Code. 
456 Item 11, Dismissal Code. 
457 Item 11(b)(i), Dismissal Code. 
458 Item 11(b)(ii), Dismissal Code. 
459 Item 11(b)(iii), Dismissal Code. 
460 Standard Bank of South Africa (SA) v Commission for Conciliation, Mediation and Arbitration (CCMA) [2008] 

4 BLLR 356 (LC). 
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placed on employers by the Dismissal Code and concluded that employers must adopt a four - 

stage enquiry before dismissing an employee for incapacity.461 This enquiry poses four questions 

to employers, namely; 

1. Is the employee unable to perform his / her work? 

2. If not, to what extent is the employee capable of working? 

3. Can the employees work circumstances be adapted? 

4. If not, is there alternative work available? 

 

 

3.4.4.2. IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC) 

        (hereafter “IMATU v Witzenburg Municipality”) 

Employers’ compliance with their duties was further highlighted in the case of IMATU v 

Witzenburg Municipality462 where the LAC held that non-compliance the proper considerations 

contained in Items 10 and 11 of the Dismissal Code may render a dismissal due to injury or 

disability unfair.463 The IMATU case also confirmed that the cause of incapacity may include 

mental illness or depression in circumstances where such condition is causally linked to an 

employee’s ability to perform his / her work.464 

 

Mr Strydom (hereinafter referred to as “the employee”) was employed as a municipal 

manager.465 As a result of depression, he was absent from work for approximately eight 

continuous months.466 Following his absence, he applied to be medically boarded and his 

capacity was consequently investigated by his employer where it was determined that he was so 

severely incapacitated that he failed to perform the essential requirements of his employment.467 

He was thus dismissed on the basis that he was incapacitated.468  

 
461 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 72 – 76. 
462 IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC). 
463 IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC), para 7. 
464 IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC). 
465IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
466 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
467 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
468 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
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Thereafter, an unfair dismissal claim was instituted against his employer.469 At the CCMA, the 

commissioner found that the employees’ dismissal was both substantively and procedurally 

fair.470 The matter was then taken on review where the LC subsequently held that the dismissal 

was both substantively and procedurally unfair.471 The employer thereafter appealed to the LAC 

where it was held that when an employee is dismissed for incapacity, the employer must carry 

out a thorough investigation as to whether the employee’s working conditions could be adapted 

to accommodate the incapacity  or whether a suitable alternative position could be offered.472  

 

Where an employer determines through a thorough investigation that it is unable to adapt the 

employee's working conditions to accommodate the incapacity or to offer the employee a suitable 

alternative position, such dismissal is considered procedurally and substantively fair.473  

 

The court thus held that not only did the employer failed to take proactive measures to alleviate 

the pressures that contributed to the employee’s mental health difficulties and but also failed to 

conduct a thorough investigation as mandated by the Dismissal Code.474 In this premise, the 

dismissal was held to be substantively and procedurally unfair.475  

 

 

3.4.4.3. General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC) 

        (hereafter “General Motors (Pty) Ltd v NUMSA”) 

This case highlighted the importance of considering all possible alternatives short of dismissal 

when dealing with a dismissal due to incapacity.476 In this case, Ruiters (hereafter “the 

employee”) began experiencing pain in his left wrist and arm following an injury that occurred 

 
469 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
470 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1083. 
471IMATU v Witzenberg Municipality & Others (2008)29 ILJ 2947 (LC) 2962. 
472 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1086. 
473 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
474 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1084. 
475 IMATU v Witzenberg Municipality & Others (2012) 33 ILJ 1081 (LAC) 1092. 
476 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 34. 
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outside of the workplace.477 The injury however began affecting his work performance.478 The 

employee was moved to a different work area but his work performance continued to suffer.479 

The employer then held an incapacity inquiry after which he was declared permanently 

incapacitated and was subsequently dismissed.480  

 

The employee referred an unfair dismissal claim to the CCMA whereby his dismissal was held 

to be fair.481 The employee reviewed the arbitrator’s decision on the ground that the 

commissioner failed to take into account that the employer had not considered accommodating 

the employee in the position of a driver, a position which he was medically cleared to perform.482 

The employer however, alleged that it had done everything possible to accommodate the 

employee’s physical condition.483 

 

On review, the LC held that the mere fact that there had been some discussion amongst 

management regarding the employee fulfilling the position of a driver was enough to warrant 

further investigation into the possibility.484 The employer failed to call the required witnesses to 

rebut this allegation and the LC thus held that the employer failed to refute the claims of the 

employee.485 The employee’s dismissal was declared unfair.486  

 

The decision of the LC was thereafter taken on appeal to the LAC where it was subsequently 

upheld.487 The LAC ruled that the commissioner failed to give appropriate consideration to the 

evidence regarding possible alternative placement of the employee as a driver.488 It was held that 

the issue being raised at both the incapacity inquiry and the arbitration warranted the employer 

 
477 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 4. 
478 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 4. 
479 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 5. 
480 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 6. 
481 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 20. 
482 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 21. 
483 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 22. 
484 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 23. 
485 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 22. 
486 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 24. 
487 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 56. 
488 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 43.  
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to thoroughly investigate same.489 The appeal was therefore dismissed and the dismissal was 

confirmed to be unfair.490  

 

This case further confirms that inadequate investigation into possible alternatives short of 

dismissal, is likely to render a dismissal due to incapacity unfair. The extent to which an 

employer is seemingly required to investigate possible alternatives is particularly onerous given 

that in this case, the employee had already been accommodated to some degree by being moved 

to another work area. This case illustrates that where an employee has been accommodated and 

the injury / illness continues affecting work performance, further accommodation is required.  

 

It is important to note that whilst there is an onus placed on the employer to conduct 

investigations and determinations, an employee may not unreasonably refuse the attempts made 

by the employer to accommodate them. Unreasonable refusal by an employee may result in the 

dismissal being fair, as is evidenced by the case of Hendricks v Mercantile & General 

Reinsurance.491  

 

3.4.4.4. Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1992) 15 ILJ 3014    

(LAC) 

(hereafter “Hendricks v Mercantile & General Reinsurance”) 

In this case, the LAC held that the appellant's dismissal was substantively and procedurally fair 

where he had been dismissed as a result of his disability.492  

 

The LAC held that the test for substantive fairness was whether the employer could fairly be 

expected to continue the employment relationship bearing in mind the interests of both the 

employee and the employer.493 In determining same, relevant factors to be considered include: 

 
489 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 54. 
490 General Motors (Pty) Ltd v NUMSA obo Ruiters [2015] 36 ILJ 1493 (LAC), para 54. 
491 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC). 
492 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 317. 
493 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 312I-J. 
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i. The nature of the incapacity; 

ii. The cause of the incapacity;  

iii. The likelihood of recovery; 

iv. Improvement or recurrence; 

v. The period of absence and its effect on the employer’s operations; 

vi. The effect of the employee’s disability on other employees;  

vii. The employees work record; and  

viii. Length of service. 

 

The LAC found that the employer had exhausted all reasonable alternatives for accommodating 

the appellant's depression and anxiety whilst also providing medical care.494 The court held that 

the appellant's refusal to bridge the divide with his coworkers and employer would have 

compelled the company to restructure the entire department which would undoubtedly have been 

unreasonable to expect.495 Moreover, the employer offered him an alternative position which 

would not have adversely affected his remuneration and also agreed that the employee would not 

be subject to a probationary period in the new position.496  

  

The employee’s rejection of the employer's suggestions/alternatives was held to be unreasonable. 

The dismissal was therefore held to be fair.497 

 

 

3.4.4.5. Legal Aid South Africa v Jansen (CA3/2019) [2020] ZALAC 37 

        (hereafter “Legal Aid v Jansen”) 

In Legal Aid v Jansen, Mr Jansen (hereafter “the employee”) began working for Legal Aid South 

Africa (hereafter “the employer”) in 2007 whereafter he was diagnosed and treated for 

depression and later booked off for a week due to depression and high anxiety.498 The 

 
494 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 315. 
495 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 316. 
496 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 316. 
497 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 317. 
498 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 4. 
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employer thus became aware of the employee's depression through the medical certificate.499 

Over the next several years, the employee's depression resulted in his absence becoming more 

frequent.500  He received a final written warning prior for unauthorised absenteeism and failing 

to provide an explanation for his absence.501  

 

Despite his ongoing battle with depression, the employee's performance at work was unaffected, 

and he was in fact, appointed as one of the employer's brand ambassadors.502 According to the 

employee, his condition deteriorated shortly thereafter, and he began withdrawing socially and 

missing work more frequently.503 In November 2013, the employee was charged with being 

absent from work for 17 days between 30 August and 5 November; neglecting to notify his 

management of his absence; insolence toward a supervisor; and insubordination for refusing to 

attend to a prisoner as ordered.504 The employee admitted to all of the transgressions but defended 

his actions by claiming that he acted out of character due to his depression.505 The employer then 

terminated the employee after he was found guilty of the charges.506  

 

In an attempt to challenge the fairness of his dismissal, the employee filed a complaint with the 

LC asserting two distinct causes of action.507 The first is a claim that his dismissal was inherently 

unjustified under section 187(1)(f) of the LRA, because the reason for his dismissal was that his 

employer discriminated against him unfairly on the basis of his disability.508 In his second claim, 

the employee asserted that he was subjected to unfair discrimination as a result of his depression, 

citing provisions of the EEA.509  

 

 
499 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 4. 
500 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 9. 
501 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 9. 
502 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 10. 
503 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 10. 
504 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 15. 
505 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 21. 
506 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 23. 
507 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 25. 
508 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 25. 
509 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 26. 
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During the LC proceedings, the court strangely ruled that the employer should present its 

evidence first, despite the parties' disagreement over the reason for the employee's dismissal.510 

Employer chose not to present any evidence in light of this finding. Ms Farre, the employee's 

clinical psychologist, was the only witness for the employee.511 Her testimony was that the 

employee displayed 'severe signs of temporary reactive depression' in 2013 and was clearly 

unable to cope with his work environment.512 She also testified that he showed signs of burnout 

and that, in her opinion, he was emotionally spent and hence unable to do his everyday job 

adequately.513 The LC determined that the employee had established a prima facie case in favor 

of the asserted reasons for his dismissal and that he had been subjected to unfair 

discrimination.514 In the lack of any evidence to refute the employee's version before the court, 

the employer was instructed to reinstate him retroactively and to compensate him with six 

months' wages.515  

 

 

On appeal, the LAC reaffirmed the notion that an employee alleging an automatically unfair 

dismissal bears the evidentiary burden of establishing a credible likelihood that their dismissal 

was for the asserted reason.516 This is accomplished by satisfying both the factual and legal 

criteria for causality.517 The LAC's fundamental concern was thus to determine whether there 

was a 'credible likelihood' that the respondent received discriminatory treatment on the unlawful 

basis of depression.518  

The LAC noted that while the employee agreed to all four counts of misconduct, he maintained 

that his actions were a result of his depression, which impaired his capacity to behave in a manner 

that would allow him to comprehend the wrongfulness of his actions and impair his self-

control.519  Despite the fact that the employee suffered from depression, he had failed to make a 

convincing case that his actions of misconduct were motivated by his depression.520 His 

 
510 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 31. 
511 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 18. 
512 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 16. 
513 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 16. 
514 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 35. 
515 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 1. 
516 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 33. 
517 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 48. 
518 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 28. 
519 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 19. 
520 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 49. 
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psychologist interviewed him a year prior to the incident, and she, too, was unable to place any 

evidence before the court that his depression caused his acts of misconduct.521  

 

The court held that while it is possible that had it not been for his depression factually (conditio 

sine qua non), the employee would not have committed some of the misconduct. However, the 

employee failed to establish a credible possibility that his depression was the dominant or 

proximate cause of his dismissal.522 The mere fact that his depression was a contributing factual 

cause is insufficient to establish a causal link between the respondent's depression and his 

dismissal in concluding that depression was the reason for his dismissal.523 After concluding that 

the employee had not made a convincing case supporting his asserted reasons for dismissal, the 

LAC upheld the appeal.524 Notably, the court reiterated that depression would be taken into 

account in considering the substantive fairness of an employee's dismissal.525 However, the 

employee did not contest the substantive fairness of his dismissal in light of the acts of 

misconduct for which he was terminated in his arguments before the LC so the LAC refrained 

from addressing that.526 

 

3.4.5. Constructive dismissal 

From the case law discussion above, it becomes apparent that there must be recourse available 

for employees where employers fail to reasonably accommodate an employee suffering from a 

mental health condition but opt to rather dismiss such employee. Apart from dismissals based on 

incapacity and automatically unfair dismissals on the ground of disability, recourse may also be 

found in section 186(1)(e) of the LRA which provides for constructive dismissal.527 The LRA 

defines constructive dismissal as the ‘termination of employment by the employee where the 

employer has made continued employment intolerable’, as was evidenced in the case of Legal 

Aid v Jansen.528  

 
521 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 45. 
522 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 49. 
523 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 2. 
524 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 53. 
525 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 50. 
526 Legal Aid South Africa v Jansen [2020] 41 ILJ 2580 (LAC), para 50. 
527 Section 186(1)(e), LRA. 
528 Section 186(1)(e), LRA. 
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Previously, courts had interpreted constructive dismissal to mean ‘actions on the part of an 

employer which drive the employee to leave’.529 There has been concern regarding the 

aforementioned interpretation in that the actions and circumstances resulting in a constructive 

dismissal are ‘infinitely various’, resulting in it having to be a question of fact before a court.530 

The test was held by the court to be two-fold, with the onus resting on the employee in respect 

of both questions.531 The first question needing to be determined is whether the employee would 

have intended to terminate the employment relationship had it not been for the employers 

conduct.532 If answered in the affirmative, the enquiry ceases. However, if answered in the 

negative, the final question to be answered is whether the employers conduct amounts to 

constructive dismissal.533 

 

The provisions of section 186(1)(e) establishes a criterion for determining whether an employer’s 

conduct amounts to constructive dismissal.534 The LAC has addressed constructive dismissal and 

held that where an employee has resigned to due constructive dismissal, they are effectively 

confirming that the situation has become so unbearable that employee is unable to perform the 

most important function, which is to complete work.535 Essentially, there ought to be wrongful 

or unfair conduct by the employer which causes the employee to resign.536 This conduct need 

not be intentional and courts have reaffirmed that regardless of the subjective intention, it is 

nevertheless sufficient for an employer’s conduct to have been ‘objectively calculated to coerce 

the employee into leaving’.537 Where there exists a legal remedy short of terminating the 

employment relationship, an employee’s resignation will not amount to constructive 

dismissal.538 This does not require resignation to be the absolute last resort however, employees 

ought to have reasonably attempted to resolve the problem.539  

 

 
529 Amalgamated Beverage Industries (Pty) Ltd v Jonker 91993) 14 ILJ 1232 (LAC) 1248H. 
530 Jooste v Transnet Ltd [1995] 5 BLLR 1 (LAC) 4. 
531 Jooste v Transnet Ltd [1995] 5 BLLR 1 (LAC) 8 – 9. 
532 Jooste v Transnet Ltd [1995] 5 BLLR 1 (LAC) 8 – 9. 
533 Jooste v Transnet Ltd [1995] 5 BLLR 1 (LAC) 8 – 9. 
534 Section 186(1)(e), LRA. 
535 Pretoria Society for the Care of the Retarded v Loots [1997] 6 BLLR 721 (LAC). 
536 Van der Riet v Leisurenet [1998] 5 BLLR 471 (LAC) para 43. 
537 Van der Riet v Leisurenet [1998] 5 BLLR 471 (LAC) para 43. 
538 Albany Bakeries Ltd v Van Wyk (2005) 26 ILJ 2142. 
539 Mafomane v Rustenburg Platinum Mines Ltd [2003] 10 BLLR 999 (LC) para 49.2. 
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3.4.5.1. New Way Motor & Diesel Engineering (Pty) Ltd v Marsland [2009] 30 ILJ (LAC) 

         (hereafter “New Way Motors v Marsland”) 

In New Way Motors v Marsland,540 Mr Marsland (hereafter “the employee”) suffered a nervous 

breakdown following the unexpected separation from his wife of 24 years.541  Upon returning to 

work following a four-day hospitalisation, the employee was isolated and stigmatized as a carrier 

of a 'contagious illness.'542 The employee had been actively involved in a number of the 

employer's primary operations prior to his hospitalisation but upon his return to work, he was 

barred from executing the basic functions of his position.543 As a result of the continuous verbal 

threats and harassment,  the employee suffered a relapse and fell into a severe state of 

depression.544 He was further was scheduled to be absent from work for a week and upon his 

return was served with a notice to appear in a disciplinary hearing based on poor work 

performance, violation of corporate regulations, and misuse of company benefits.545 The 

employee was subsequently found guilty of poor work performance by the chairperson of the 

inquiry, and the employer was ordered to provide him with counselling.546 As a result, he was 

barred from doing any of his duties following the aforementioned hearing and was exposed to 

persistent threats and verbal harassment.547   

 

The employee consequently resigned and referred an automatically unfair constructive dismissal 

claim against his employer.548  

 

The LC held that the employer's behaviour toward the employee constituted 

unfair discrimination based on a mental impairment and thus his dismissal was unfair.549 The LC 

further held that the actions of the employer suggest a deliberate strategy on the part of the 

employer to exclude the employee from work he had previously been involved in. In conclusion, 

 
540 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC). 
541 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2877. 
542 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2877. 
543 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2877. 
544 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2877. 
545 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2878. 
546 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2880. 
547 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2880. 
548 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2881. 
549 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2882. 
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the LC held that the conduct of the employer against the employee amounted to unfair 

discrimination on the grounds of his mental health. 

 

On appeal, the employer argued that the conduct of the employee was likely to destroy or 

seriously damage the relationship of trust and confidence between the two parties. The LAC 

however found that an employee with a mental impairment is deemed to have been discriminated 

against in circumstances where the discrimination jeopardises the employee's dignity.550 In this 

premise, it was held that the employer's actions as a result of his depression, had diminished the 

employee’s dignity. Emphasising same, the LAC considered the employer's treatment of the 

employee to be appalling and subsequently confirmed that the employee's dismissal was 

automatically unfair in terms of s187(1)(f) of the LRA.551 

 

 

3.5. Employment Equity Act 55 of 1998 (EEA) 

The EEA is a critical legislative and policy initiative within the spirit of South Africa's 

Constitution, allowing for the implementation of laws relating to the abolition of policies that 

had previously contributed to disparities in the country.552 There is a particular emphasis on 

ensuring equality, the right to equal protection and benefit of the law for all persons, including 

those with disabilities.553 The court in the case of South African Airways (Pty) Ltd v Jansen van 

Vuuren and Another554 emphasised that two of the primary objectives of the EEA are to promote 

and protect employees’ constitutional rights to equality and dignity and to eliminate unfair 

discrimination in any employment policy or practice.555 

 

Numerous impediments such as widespread misinformation, fear, and stereotypes have resulted 

in unfair discrimination against individuals with disabilities in society and employment, and the 

 
550 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2877. 
551 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2886. 
552 Foreword, EEA. 
553 Foreword, EEA. 
554 South African Airways (Pty) Ltd v Jansen van Vuuren and Another (2014) 35 ILJ 2774 (LAC). 
555 South African Airways (Pty) Ltd v Jansen van Vuuren and Another (2014) 35 ILJ 2774 (LAC), para 28. 
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enactment of the EEA was as a result thereof.556 The EEA not only seeks to promote the 

constitutional right of equality but also gives effect to the obligations placed upon South Africa, 

as a member of the ILO.557 Lastly, the EEA places much emphasis on the achievement of a 

diverse workforce which broadly represents the people of our country. 

 

3.5.1. Unfair discrimination 

Section 6(1) of the EEA prohibits unfair discrimination.558 According to this section, no person 

may discriminate directly or indirectly against an employee on various grounds including 

disability or any other arbitrary ground.559 Section 6(1) of the EEA prohibits unfair 

discrimination directly or indirectly against an employee, in any employment policy or practice, 

on one or more grounds including but not limited to disability.560 Moreover, section 6(3) of the 

EEA provides that harassment of an employee is a form of unfair discrimination and is prohibited 

on any one or a combination of grounds of unfair discrimination listed in subsection 6(1) of the 

EEA.561  

 

The test for determining whether unfair discrimination on an arbitrary ground has occurred is 

provided in section 9(2) of the EEA.562 Section 9(2) provides that a complainant alleging unfair 

discrimination must prove on a balance of probabilities that the conduct complained of is not 

rational; that the conduct amounts to discrimination; and that the discrimination is unfair. 563 

Moreover, an “other arbitrary ground” is not intended to be a self – standing ground, but it is 

rather meant to refer to a specified ground so as to include a ground of a similar kind.564  

 

 
556 Foreword, EEA. 
557 Preamble, EEA. 
558 Section 6(1), EEA. 
559 Section 6(1), EEA. 
560 Section 6(1), EEA.  
561 Section 6(3), EEA.  
562 Section 9(2), EEA. 
563 Section 9(2), EEA. 
564 Para 29, Minister of Justice and Correctional Services and Others v Ramaila and Others (2021) 42 ILJ 339 

(LAC). 
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3.5.1.1. Code of Good Practice on the Prevention and Elimination of Harassment in the 

Workplace  

(hereafter “Harassment Code”) 

The Harassment Code became effective on 18 March 2022.565 The objective of the Harassment 

is to eliminate all forms of harassment in the workplace and in any activity linked to or arising 

out of work.566  

 

As such, the Harassment Code provides guidelines to employers and employees on the 

prevention and elimination of all forms of harassment as a form of discrimination in the 

workplace;567 and on human resource policies, procedures, and practices related to harassment 

and appropriate procedures to deal with harassment and prevent its recurrence.568  

 

Furthermore, the Harassment Code identifies the steps which employers must take to eliminate 

harassment, of which includes the development and implementation of policies, procedures and 

practices that will lead to the creation of workplaces that are free from harassment and in which 

employers and employees respect one another’s integrity, dignity, privacy and their right to 

equality in the workplace.569 The protection provided to employees against harassment by the 

Harassment Code is applicable in any situation in which the employee is working or which is 

related to their work.570  

 

Although harassment itself is not defined in the provisions of the EEA, it is generally understood 

to be:  

a) Unwanted conduct which impairs dignity;571 

 
565 Code of Good Practice on the Prevention and Elimination of Harassment in the Workplace (hereafter 

“Harassment Code”). 
566 Item 1, Harassment Code.  
567 Item 1.2.1, Harassment Code. 
568 Item 1.2.2, Harassment Code. 
569 Item 1.3, Harassment Code. 
570 Item 2.3, Harassment Code. 
571 Item 4.1.1, Harassment Code. 
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b) Which creates a hostile or intimidating work environment for one or more employees or 

is calculated to, or has the effect of inducing submission by actual or threatened adverse 

consequences;572 and  

c) Is related to one or more grounds in respect of which discrimination is prohibited in terms 

of section 6(1) of the EEA.573  

 

Item 4.3 of the Harassment Code further provides that harassment includes physical abuse, 

psychological abuse, emotional abuse, sexual abuse, racial abuse and gender-based abuse.574 

Unwanted conduct distinguishes acts of harassment from acceptable conduct in the workplace. 

In determining whether harasser knew or ought to have known that the conduct was unwanted, 

two issues arise. The first issue which presents itself is whether the complainant communicated 

to the harasser that the conduct was unwelcome. This communication may be verbal or non – 

verbal and may also be communicated either directly or indirectly.575  Where no such 

communication has occurred, one is required to determine whether the conduct was of such a 

nature that the harasser knew or ought to have known that such conduct is generally considered 

to be unacceptable.576  

 

Whether conduct constitutes harassment must be objectively determined from the perspective of 

the employee who alleges harassment.577 This is because the primary focus of determining 

whether there has been harassment is the impact the conduct has had on the employee.578 

However, where the perception of the complainant is not consistent with the views of a 

reasonable person, one must then establish whether they are consistent with the societal values 

reflective of our constitutional ethos.579  

 

 
572 Item 4.1.2, Harassment Code. 
573 Item 4.1.3, Harassment Code. 
574 Item 4.3, Harassment Code. 
575 Item 4.4.2, Harassment Code. 
576 Item 4.4.3, Harassment Code. 
577 Item 4.4.5, Harassment Code. 
578 Item 4.4.5, Harassment Code. 
579 Item 4.4.5, Harassment Code. 

https://etd.uwc.ac.za/



83 

 

Factors which ought to be taken into account when determining whether harassment has occurred 

include the context of the harassment,580 the circumstances of the complainant581 and the impact 

that the conduct has had on the employee,582 and the respective positions of the harasser and 

complainant.583  In addition, the Harassment Code provides that harassment can be either direct 

or indirect.584 Direct harassment occurs where the harassment is directly aimed at the 

complainant.585 Where harassment is indirect, the conduct has the effect of undermining the 

complainant’s dignity or threatening the complaints safety even where not aimed directly at 

them.586  

 

There are various types of harassment, including but not limited to physical, verbal and 

psychological conduct.587 Moreover, the Harassment Code provides verbal bullying may include 

threats, shaming, hostile teasing, insults, or racist, sexist language.588 The Harassment Code 

provides examples of harassment which includes but is not limited to: 

1. Slandering or maligning an employee or spreading rumours maliciously;589 

2. Conduct which humiliates, insults or demeans an employee;590 and 

3. Intolerance of psychological, medical, disability or personal circumstances.591  

 

The Harassment Code also provides for passive-aggressive or covert harassment which may 

include one or more of the following:592 

a) Negative gossip;593 

b) Negative joking at someone’s expense;594  

 
580 Item 4.5.4.1, Harassment Code. 
581 Item 4.5.4.2, Harassment Code. 
582 Item 4.5.4.2, Harassment Code. 
583 Item 4.5.4.3, Harassment Code. 
584 Item 4.6.4, Harassment Code. 
585 Item 4.6.4, Harassment Code. 
586 Item 4.6.4, Harassment Code.   
587 Item 4.7.1, Harassment Code. 
588 Item 4.7.3, Harassment Code. 
589 Item 4.7.5.1, Harassment Code. 
590 Item 4.7.5.2, Harassment Code. 
591 Item 4.7.5.7, Harassment Code. 
592 Item 4.7.9, Harassment Code. 
593 Item 4.7.9, Harassment Code. 
594 Item 4.7.9, Harassment Code. 
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c) Sarcasm;595 

d) Condescending eye contact;596 

e) Facial expression;597 

f) Gestures;598 

g) Mimicking to ridicule;599 

h) Deliberately causing embarrassment and insecurity;600 

i) Deliberately sabotaging someone’s dignity, well-being, happiness, success and career 

performance.601  

 

The existence of a hostile work environment is also addressed in the Harassment Code.602 Item 

4.6.1 of the Harassment Code provides that a hostile work environment is present where conduct 

related to a prohibited ground impacts on the dignity of one or more employees.603 This occurs 

where the conduct has had a negative impact on the employee’s ability to work and/or their 

personal well – being.604  

 

3.5.1.2. Code of Good Practice on the Employment of Persons with Disabilities 

(hereafter “Disability Code”) 

The Code of Good Practice on the Employment of Persons with Disabilities (hereafter 

“Disability Code”) forms part of a broader equality agenda for persons with disabilities to have 

their rights recognised in the labour market.605 The Disability Code was issued pursuant to 

section 54(1)(a) of the EEA and is predicated on the constitutional premise that no one may be 

subjected to unfair discrimination on the ground of disability.606 The primary objective of the 

Disability Code is to serve as a guide for employers and employees in promoting equal 

 
595 Item 4.7.9, Harassment Code. 
596 Item 4.7.9, Harassment Code. 
597 Item 4.7.9, Harassment Code. 
598 Item 4.7.9, Harassment Code. 
599 Item 4.7.9, Harassment Code. 
600 Item 4.7.9, Harassment Code. 
601 Item 4.7.9, Harassment Code. 
602 Item 4.6, Harassment Code. 
603 Item 4.6.1, Harassment Code. 
604 Item 4.6.1, Harassment Code. 
605 GG 21/10/2015 – 9 NOVEMBER 2015 No. 39383 
606 Section 54(1)(a), EEA. 
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opportunity and treating people with disabilities fairly, as mandated by the EEA.607 It is 

furthermore intended to assist employers and employees in understanding their rights and 

responsibilities, to foster certainty, and to resolve conflicts, in order to ensure that individuals 

with disabilities can enjoy and exercise their rights at work.608 

 

The EEA provides protection for employees with mental health conditions, in various forms. 

This includes the recognition of mental health in the definition of persons with disabilities;609 

protection against discrimination based on a disability;610 voluntary disclosures of one’s 

disability status;611 and the provision of reasonable accommodation.612  

 

3.5.2. Defining disability  

Although there is no specific definition of a disability itself, section 1 of the EEA provides for 

the definition of “people with disabilities” as those who have a long-term or recurring physical 

or mental impairment which substantially limits their prospects of entry into, or advancement in, 

employment.613 The Disability Code expands on this definition by elaborating on each of 

the qualifying conditions when determining who qualifies in accordance with the provisions of 

the EEA.614 The first qualifying condition is that there must be an impairment.615 An impairment 

may be physical, mental, or a combination of both.616  

 

The second qualifying condition providing that impairment must be long-term or recurring,617 is 

elaborated on in the Disability Code and provides for the distinction between long-term and 

recurring.618 For an impairment to be regarded as being long-term, it must have lasted for or is 

likely to last for at least twelve months.619 An impairment which is regarded as recurring is one 

 
607 Para 2(3), Code of Good Practice on the Employment of People with Disabilities (Disability Code). 
608 Para 2(4), Disability Code. 
609 Section 1, EEA. 
610 Section 5, EEA. 
611 Section 25, EEA.  
612 Section 15, EEA. 
613 Section 1, EEA. 
614 Para 5, Disability Code. 
615 Para 5(1)(i), Disability Code. 
616 Para 5(1)(1)(i), Disability Code. 
617 Para 5(1)(ii), Disability Code. 
618 Para 5(3)(2)(a) – (b), Disability Code. 
619 Para 5(1)(2)(i), Disability Code. 
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which is likely to happen again and when it does, it remains substantially limiting.620 A recurring 

impairment may subside for a period of time and return again but it is not cured.621 The Disability 

Code makes further mention of progressive conditions and defines it as a condition that is likely 

to develop, change or recur.622 It elaborates by providing that persons living with progressive 

conditions are only considered to as a person with a disability in terms of the EEA once the 

impairment becomes substantially limiting.623 

 

The third and final qualifying condition is that the impairment must be substantially limiting in 

that in its nature, duration or effects, it substantially limits that person’s ability to perform the 

essential functions of the job for which they are being considered.624 Where there is uncertainty 

regarding the qualification of this condition, an assessment may be done by a qualified person to 

determine whether it is substantially limiting.625 

 

3.5.3. Employee disclosures  

Employee disclosures are addressed in Item 14 of the Disability Code and the point of departure 

is that persons with disabilities are entitled to keep their disability status confidential.626 

However, if an employer is unaware of a disability or the need for accommodation, the employer 

is not tasked with providing for it.627 Where an employee's disability or accommodation needs 

are not self-evident, the employer may require the employee to give adequate information to 

confirm the disability or accommodation needs.628 If an employer requests further information 

of an employee’s disability, it must be pertinent to a specific job and its essential functions.629 If 

the employer contests that the employee is disabled or requires accommodation, the employer 

may request the employee to take a test to evaluate his or her ability or disability at the expense 

 
620 Para 5(1)(2)(ii), Disability Code. 
621 Para 5(1)(2)(ii), Disability Code. 
622 Para 5(1)(2)(iii), Disability Code. 
623 Para 5(1)(2)(iii), Disability Code. 
624 Para 5(1)(iii), Disability Code. 
625 Para 5(1)(3)(iv), Disability Code. 
626 Item 14(2)(1), Disability Code. 
627 Item 14(2)(1), Disability Code. 
628 Item 14(2)(2), Disability Code. 
629 Item 14(2)(5), Disability Code. 
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of the employer.630 Information regarding a disability may be technical and thus employers 

should ensure that it is interpreted by a competent individual.631  

 

The duties placed on employers are found in chapter 3 of the EEA and include but are not limited 

to affirmative action procedures aimed at ensuring that appropriately qualified members of 

designated groups receive equal employment opportunities and representation.632 The most 

appropriate mechanism in which to do this is in identifying and eliminating employment barriers 

that jeopardise workplace diversity, such as failing to provide reasonable accommodations for 

designated groups.633 

 

3.5.4. Reasonable accommodation  

Reasonable accommodation, according to section 1 of the EEA is defined as any modification 

or adjustment to a job or to the working environment that will enable a person from a designated 

group to have access to or participate or advance in employment.634 Employers should provide 

reasonable accommodation for the needs of persons with disabilities.635 The importance of 

providing reasonable accommodation was highlighted in the case of Senekal v MEC for 

Education,636 where the court held that in failing to reasonably accommodate the employee, the 

employee was subjected to intolerable working conditions which consequently violated the 

employees fundamental dignity.637 

The purpose of accommodation is to mitigate the impact of a person's impairment of their ability 

to perform the essential functions of their employment.638 Employers should engage with 

employees and, when possible, technical specialists in formulating appropriate methods for 

accommodating employees.639  

 
630 Item 14(2)(3), Disability Code. 
631 Item 14(2)(4), Disability Code. 
632 Chapter 3, EEA 
633 Chapter 3, EEA. 
634 Section 1, EEA. 
635 Item 6(1), Disability Code. 
636 Senekal v MEC for Education (Gauteng Province) and Another (JEQ01/2010; J1980/2005) [2015] ZALCJHB 

303, para 62. 
637 Senekal v MEC for Education (Gauteng Province) and Another (JEQ01/2010; J1980/2005) [2015] ZALCJHB 

303, para 62. 
638 Item 6(1), Disability Code. 
639 Item 6(6), Disability Code. 
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The type of accommodation required will vary according to the individual, the impairment, and 

its impact on the individual, as well as the job and working environment.640 According to the 

nature and extent of the disability, reasonable accommodations may be temporary or 

permanent.641 If an employee becomes ill or injured and is unable to perform the work, the 

employer may ask the employee to consent to a functional disability determination.642 This 

medical or other suitable testing shall be conducted to determine if the employee is capable of 

performing the job safely or to identify reasonable accommodations for the employee.643 

Reasonable accommodation may include, but is not limited to, the following: adapting existing 

facilities to make them accessible;644 adapting existing equipment or acquiring new equipment, 

including computer hardware and software;645 re-organising workstations;646 changing training 

and assessment materials and systems;647 restructuring jobs to redistribute non-essential 

functions;648 adjusting working hours and leave;649 and providing readers and sign language 

interpreters;650 as well as specialised supervision, training, and assistance.651  

 

Employers may use the most cost-effective methods consistent with adequately eliminating 

obstacles to a person performing the work and to enjoy equal access to employment benefits and 

opportunities.652 However, employers are not compelled to accommodate a disabled employee 

if doing so would place unjustifiable hardship on their business.653 Unjustifiable hardship is 

defined as action that entails considerable or considerable difficulty or expense and would 

substantially impair the businesses viability.654 This entails assessing the accommodation's 

effectiveness and the amount to which it would significantly impair the operations of the 

business.655 Unjustifiable hardship implies more than negligible effort and necessitates the 

 
640 Item 6(7), Disability Code. 
641 Item 6(8), Disability Code. 
642 Item 8(2)(1), Disability Code. 
643 Item 8(2)(2), Disability Code. 
644 Item 6(9)(i), Disability Code. 
645 Item 6(9)(ii), Disability Code. 
646 Item 6(9)(iii), Disability Code. 
647 Item 6(9)(iv), Disability Code. 
648 Item 6(9)(v), Disability Code. 
649 Item 6(9)(vi), Disability Code. 
650 Item 6(9)(vii), Disability Code. 
651 Item 6(9)(vii), Disability Code. 
652 Item 6(2), Disability Code. 
653 Item 6(11), Disability Code. 
654 Item 6(12), Disability Code. 
655 Item 6(12), Disability Code. 
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application of a proportionality test.656 What constitutes unjustifiable hardship for one employer 

at a particular time will not necessarily constitute unjustifiable hardship at another time.657 

Similarly, the determination of whether hardship is justifiable will vary according to the facts of 

each case.658 

 

Disabled applicants and employees are entitled to reasonable accommodations which may be 

required during the recruitment and selection processes;659 in the workplace;660 in the way work 

is typically performed, assessed, and rewarded;661 and in the employment perks and privileges.662 

Furthermore, employers must also accommodate employees when their employment or work 

environment changes or their impairment varies, thus limiting their ability to perform essential 

job functions.663 Employers are required to make reasonable accommodations when an applicant 

or employee reports a disability-related accommodation requirement voluntarily or when the 

employer is reasonably aware of the need.664  

 

 

3.5.4.1.  Smith v Kit Kat Group (Pty) Ltd [2016] 12 BLLR 1239 (LC) 

(hereafter “Smith v Kit Kat”) 

The court in the case of Smith v Kit Kat665 held that the exercise of consulting with the employee 

on ways in which to accommodate his disability was essential for any discrimination against the 

employee to be considered fair.666  

 

 
656 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 98. 
657 Item 6(13), Disability Code. 
658 Item 6(13), Disability Code. 
659 Item 6(3)(i), Disability Code. 
660 Item 6(3)(ii), Disability Code. 
661 Item 6(3)(iii), Disability Code. 
662 Item 6(3)(iv), Disability Code. 
663 Item 6(5), Disability Code. 
664 Item 6(4), Disability Code. 
665 Smith v Kit Kat Group (Pty) Ltd [2016] 12 BLLR 1239 (LC), para 61. 
666 Smith v Kit Kat Group (Pty) Ltd [2016] 12 BLLR 1239 (LC), para 61. 
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In this case, an employee who had survived an attempted suicide attempt, was left with severe 

facial injuries which resulted in a minor speech impediment.  Despite numerous attempts to 

resume his duties at work, the employer considered the employee “not facially acceptable” and 

“cosmetically unacceptable” and prohibited him from returning to work. The employee was 

however not dismissed, effectively placing him in limbo.  

 

The employee therefore referred an unfair discrimination dispute to the LC in terms of section 

10 of the EEA which prohibits discrimination based on disability. The referral was also premised 

on the Disability Code which provides that employers are obliged to reasonably accommodate 

the needs of persons with disabilities. In doing so, employers are required to, at the very least, 

consult the employee in the accommodation process. According to the LC, when an employer 

believes that an employee’s disability may impact his / her job, the employer must ensure that 

they do not discriminate against an employee based on that disability. The LC further held that 

although the employer had not dismissed the employee, the refusal to allow the employee to 

resume his duties was tantamount to a dismissal. The employee was awarded R1 500 000.00 

consisting of 30 months remuneration plus an amount for the humiliation suffered by the 

employee by the hands of the employer.  

 

This judgment illustrates that a blatant failure to address the needs of a disabled employee is to 

be done at employers’ own peril as the LC does not look kindly thereon.  

 

3.5.4.2. Standard Bank of SA v CCMA 

In the case of Standard Bank of SA v CCMA667, the court held that the quest for accommodation 

is a collaborative effort.668 Although the employer is ultimately responsible for completing the 

investigation, the company must consult with the disabled employee, her trade union or 

workplace representative.669 If the employer requires information that it does not have, such as 

medical records, he or she must confer with medical or other specialists, as well as maybe other 

 
667 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC). 
668 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 91. 
669 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 91. 
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employees.670 The process should be interactive, consisting of a debate and an examination of 

possibilities with a give-and-take mindset.671  

 

Discrimination occurs when an employer disregards medical advice when attempting 

to reasonably accommodate an employee.672 Absolute reluctance to accommodate demonstrates 

a lack of flexibility that is contrary to the spirit and purpose of the duty to accommodate.673 The 

court subsequently held that the employer had failed to meaningfully consult with the employee 

because it had not sought the expertise of an occupational therapist and had not been receptive 

to the employee's proposals for accommodation.674  As such, the court held that dismissing the 

employee on the ground of incapacity constituted unfair discrimination under the EEA due to its 

failure to provide reasonable accommodation.675  

 

3.6. Conclusion 

Although the employment of persons with disabilities is well regulated within South Africa, the 

stigmatisation of mental health has effectively precluded it from being considered under the same 

category. Although mandated to do so, employers often disregard employees’ mental health and 

instead focus solely on the physical characteristics of a disability.  

 

The protection afforded to employees against unfair discrimination, unfair dismissals and 

harassment through the various pieces of legislation exists and is comprehensive in nature.  

Employees possess rights and responsibilities which are applicable to mental health in the 

workplace. The stigmatisation of mental health has however manifested into the application of 

laws within the workplace and is enough to signal the need for more education and awareness 

on the topic. Without first addressing and dispelling the myths surrounding mental health, 

challenges particularly in relation to the application of the law, will continue to surface.     

 
670 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 91. 
671 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 91. 
672 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 91. 
673 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 91. 
674 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 74. 
675 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC). 
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In analysing the legislative protections which South African employees are entitled to, an 

overarching framework is created, against which we are able to compare other international 

jurisdictions, as will be done in chapter 4.  
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4.1.  INTRODUCTION 

This chapter will consider the recognition given to mental health in the workplace under the legal 

frameworks of the comparative jurisdictions of the Netherlands, Northern Ireland (NI), and the 

United Kingdom (UK). Examining these jurisdictions may provide insights and lessons for 

addressing and resolving the ambiguities and lacunae in the South African legal environment 

with regard to the recognition, challenges and implementation of mental health in the workplace. 

In addition, the Constitution of South Africa supports the consideration of both international law 

as well as foreign law. Section 39(1) provides that in the interpretation of the Bill of Rights, 

international law must be considered and foreign law may be considered.676 Moreover, section 

233 provides that in the interpretation of any legislation, every court must give preference to any 

reasonable interpretation that is consistent with international law over an alternative 

interpretation which is inconsistent therewith.677  

 

The Netherlands has proven to be a forerunner in the acknowledgment and recognition of mental 

health in society and in the workplace.678 The multi – partied approach involving government, 

trade unions and employers’ organisations which the country has followed, is crucial to the 

success experienced thus far. Analysing the relationship between legislation, the working 

relationship and the aforementioned bodies is beneficial insofar as determining what role each 

agent is to perform.679  

 

Northern Ireland’s Equality Commission’s objective is to promote equality eliminate unlawful 

discrimination, review relevant legislation and to oversee the efficacy of statutory duties on 

public authorities.680 The operation of an independent body possessing oversight on not only the 

implementation of legislation but also the efficacy thereof is both unique and vital when 

 
676 Constitution of the Republic of South Africa 1996, section 39(1). 
677 Constitution of the Republic of South Africa 1996, section 233.  
678 Eurofound (2021), Living, working and COVID-19 (Update April 2021): Mental health and trust decline 

across EU as pandemic enters another year, Publications Office of the European Union, Luxembourg. 
679 McDaid D ‘Joint budgeting: can it facilitate intersectoral action’ in World Health Organisation Intersectoral 

Governance for Health in All Policies 26 ed (2021) 111 – 128. 
680 Equinet European network of equality bodies ‘Equality Commission for Northern Ireland’ available at 

https://adsdatabase.ohchr.org/IssueLibrary/EQUALITY%20COMMISSION%20FOR%20NORTHERN%20IREL

AND.pdf 
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considering the strides taken by Northern Ireland in the recognition of mental health in the 

workplace. 

 

The United Kingdom’s disability discrimination legislation encompasses mental illness as a 

disability and as such, their courts have grappled with issues surrounding protection for those 

employees with mental health conditions.681 Furthermore, the government has acknowledged the 

plight of employees suffering with mental health conditions in the workplace and has previously 

ordered a review thereof.682 Any action taken in response to the results of same review provide 

for a useful analytic tool in that the measures implemented would be current and adaptable to 

today’s society, as opposed to measures introduced ten to fifteen years prior.683  

 

4.2. THE NETHERLANDS 

After statistics showed that mental health problems accounted for approximately 43% of 

disability inflow in the Netherlands, the Dutch government began proactively acknowledging 

mental health in the workplace in 2014 by launching campaigns aimed at raising awareness about 

risk factors.684 This was largely due to the Netherlands already being party to all major 

international agreements relevant to the combatting of discrimination based on disability, 

including but not limited the European Convention on Human Rights (including Protocol No. 

12), the International Covenant on Civil and Political Rights (ICCPR), the Optional Protocol to 

the Covenant, the Covenant on Economic, Social and Cultural Rights (ECOSOC), the 

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), 

the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), 

including the Optional Protocol to this Convention, and the Convention of the Rights of the Child 

 
681 Sayce L & Boardman J ‘Disability rights and mental health in the UK: recent developments of the Disability 

Discrimination Act’ 14 Advances in Psychiatric Treatment (2008) 267. 
682 Sayce L & Boardman J ‘Disability rights and mental health in the UK: recent developments of the Disability 

Discrimination Act’ 14 Advances in Psychiatric Treatment (2008) 267. 
683 Sayce L & Boardman J ‘Disability rights and mental health in the UK: recent developments of the Disability 

Discrimination Act’ 14 Advances in Psychiatric Treatment (2008) 269. 
684 Eurofound (2021), Living, working and COVID-19 (Update April 2021): Mental health and trust decline 

across EU as pandemic enters another year, Publications Office of the European Union, Luxembourg. 

https://etd.uwc.ac.za/



97 

 

(UNCRC).685 The Netherlands has also ratified the International Convention on the Rights of 

Persons with Disabilities (UNCRPD).686 The above-mentioned instruments constitute part of the 

domestic legal order after they have been published in the official Dutch Law Gazette and may 

be applied directly by domestic courts and tribunals if the provision in question is sufficiently 

clear and precise.687 

 

4.2.1. Constitution of the Kingdom of the Netherlands 

Similar to South Africa, the legislative framework of the Netherlands is underpinned by the 

Constitution of the Kingdom of the Netherlands (hereafter “Dutch Constitution”).688 In 1989, the 

principle of equal treatment was introduced into the Dutch Constitution with Article 1 providing 

that ‘all persons in the Netherlands shall be treated equally in equal circumstances’.689 

Furthermore, discrimination is not permitted, and the grounds upon which discrimination is 

prohibited is not a closed list.690 This effectively enshrines the constitutional equality and non-

discrimination guarantee of all persons in the Netherlands.  

 

4.2.2. Dutch Civil Code of 1838691 

To ensure the equality principle's applicability, this Constitutional guarantee has been 

strengthened through statutory equal treatment legislation.692 The employment relationship in 

the Netherlands is governed by the Dutch Civil Code (hereafter “Civil Code”).693 Article 7 

regulates employment contracts.694 Issues including but not limited to basic principles, pay and 

 
685 de Vries, K ‘Country report non-discrimination. The Netherlands 2020’ (2020). Available at: 

https://research.vu.nl/en/publications/country-report-non-discrimination-the-netherlands-2020.  
686 de Vries, K ‘Country report non-discrimination. The Netherlands 2020’ (2020). Available at: 

https://research.vu.nl/en/publications/country-report-non-discrimination-the-netherlands-2020.  
687 de Vries, K ‘Country report non-discrimination. The Netherlands 2020’ (2020). Available at: 

https://research.vu.nl/en/publications/country-report-non-discrimination-the-netherlands-2020.  
688 Constitution of the Kingdom of the Netherlands [Netherlands],  22 September 2008, available at: 

https://www.refworld.org/docid/3ae6b5730.html. 
689 Article 1, Constitution of the Kingdom of the Netherlands 2018. 
690 Article 1, Constitution of the Kingdom of the Netherlands 2018. 
691 Dutch Civil Code of 1838 accessible at http://www.dutchcivillaw.com/civilcodegeneral.htm.  
692 Gerards J ‘The Irrelevance of the Netherlands Constitution, and the impossibility of Changing It’ (2016) 77 

Revue Interdisciplinaire Detudes Juridiques 213. 
693 Gerards J ‘The Irrelevance of the Netherlands Constitution, and the impossibility of Changing It’ (2016) 77 

Revue Interdisciplinaire Detudes Juridiques 213. 
694 Articles 7:646 - 7:649, Dutch Civil Code. 
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termination of contracts are addressed.695 According to the Civil Code, employers are liable in 

instances where they fail to guarantee physically and emotionally safe working conditions.696  

 

4.2.3. Working Conditions Act of 1999697 

The Working Conditions Act (hereafter “WCA”) was enacted on 18 March 1999 and provides 

the foundation for a sound health and safety policy within the workplace.698 The WCA applies 

to all employers and employees in the Netherlands, and comprises of general principles, 

obligations and procedures for both employers and employees to best approach occupational 

health and safety.699  

 

All companies in the Netherlands are required to appoint a Prevention Officer, who is to be an 

employee of the company.700 The Prevention Officer has a general duty to support the 

management in the implementation of obligations imposed by working conditions 

legislation.701 Duties of the Prevention Officer include but are not limited to completing risk 

assessments, collaborating with the Works Council and providing assistance to the company 

doctor.702  

 

Article 5 of WCA requires employers to conduct a Risk Assessment & Evaluation (hereafter 

“RA&E”) which assesses whether sufficient precautions have been implemented to prevent 

damage to the health of its employees.703 The objective of the RA&E is to identify possible 

occupational health risks.704 The RA&E is required to be accompanied by a plan of action, 

which is based on the RA&E itself.705 The action plan is required to provide what an employer 

 
695 Gerards J ‘The Irrelevance of the Netherlands Constitution, and the impossibility of Changing It’ (2016) 77 

Revue Interdisciplinaire Detudes Juridiques 213. 
696 Article 7:658, Dutch Civil Code  
697 Working Conditions Act 1999 (Working Conditions Act). Available at: 

https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=68800&p_lang=.     
698 Working Conditions Act.     
699 Article 1, Working Conditions Act. 
700 Article 13(1), Working Conditions Act. 
701 Article 13(4), Working Conditions Act. 
702 Articles 13(4) – (9), Working Conditions Act. 
703 Article 5, Working Conditions Act. 
704 Article 5(1), Working Conditions Act. 
705 Article 5(1), Working Conditions Act. 
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intends on doing to prevent the identified risks.706 In addition, employers are obliged to inform 

all employees of the risks and measures taken.707   

 

The provisions of the WCA effectively placed several duties on employers.708 As a result of the 

WCA, employers are now responsible for the protection of employees' health and safety in all 

aspects of employment, and are mandated to implement a policy aimed at attaining the best 

possible working conditions.709 Employers are effectively required to organise employees’ 

work in such a manner that has no detrimental effect on the health and safety of its 

employees.710 Such workplace should prevent physical and psychological strain.711 This 

includes the design of workstations, working methods, tools, as well as the actual job being 

required to be adapted to the unique characteristics of the employees, where reasonable.712  

 

Where an employer employs more than 50 employees, a Works Council is required to be 

established to guarantee proper consultation with and representation of employees.713 The size 

of a Works Council is dependent on the number of employees within a company.714 Works 

Council representatives have the authority to:  

a) Request the Inspectorate conduct an investigation of the workplace as well as have 

access to the final report of said investigation;715 

b) Access occupational health and safety information;716 

c) Be present at interviews with inspectors;717 

d) Accompany inspectors on visits to the workplace;718 

e) Make use of the employers’ resources to perform their duties;719 and  

 
706 Article 5(4), Working Conditions Act. 
707 Article 5(5), Working Conditions Act. 
708 Article 3, Working Conditions Act. 
709 Article 3(1), Working Conditions Act. 
710 Article 3(1)(a), Working Conditions Act. 
711 Netherlands Enterprise Agency ‘Working Conditions for employees’ available at 

https://business.gov.nl/regulation/working-conditions-employees/ (accessed 17 September 2021). 
712 Article 3(1)(c), Working Conditions Act. 
713 Article 2, Wet op de Ondernemingsraden (Work Councils Act).  
714 Article 6, Work Councils Act.  
715 Article 25, Work Councils Act. 
716 Article 31, Work Councils Act. 
717 Article 25(2), Work Councils Act. 
718 Article 25(3), Work Councils Act. 
719 Article 25(2), Work Councils Act. 
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f) Have time off work with pay to perform their duties.720  

 

The WCA was amended in 2017, which amendments became effective as of 1 July 2017. The 

amendments included issues around the minimum requirements for contracts between 

employers and health and safety service providers.721 These minimum requirements allowed 

for greater involvement of employees in establishing working conditions policies; contributes 

to the sound professional practice of occupational health doctor; and emphasises prevention 

within companies.722 All agreements between employers and health and safety service 

providers must expressly address: 

i. Access to the occupational health doctor insofar as employees’ being afforded the right 

to consult with a company doctor without an employer’s permission or knowledge;723 

ii. Visits of the workplace insofar as company doctors being given free access to the 

workplace which will allow for an improved preventative service for the 

organisation.724 

iii. Second opinions insofar as an employee being permitted to request a second opinion.725 

This request is usually granted by the company doctor and may only be denied for 

compelling reasons.726 The cost of the second opinion is for the employer’s account.727 

iv. Complaints procedure insofar as every company doctor being obligated to have a 

complaint handling procedure in place.728 

v. All contracts must clarify how the occupational health doctor can identify, recognize, 

diagnose and report occupational diseases to the Netherlands Centre for Occupational 

Diseases.729 

 

The monitoring institution for compliance with the WCA is the Inspectorate SZW (hereafter 

“the Inspectorate”). Designated by the Minister of Social Affairs and Employment, the 

Inspectorate has the authority to launch investigations into any accidents occurring at work. In 

 
720 Article 18(1), Work Councils Act. 
721 Amended Working Conditions Act, 2017.   
722 Amended Working Conditions Act, 2017. 
723 Amended Working Conditions Act, 2017.  
724 Amended Working Conditions Act, 2017. 
725 Amended Working Conditions Act, 2017. 
726 Amended Working Conditions Act, 2017. 
727 Amended Working Conditions Act, 2017. 
728 Amended Working Conditions Act, 2017. 
729 Amended Working Conditions Act, 2017. 
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addition, the WCA has granted the Inspectorate authority to conduct inspections of the 

workplace without the consent of employers. Where employers have failed to comply with 

their duties or have violated provisions of the WCA, the Inspectorate may impose penalties. 

 

 

4.2.4. Eligibility for Permanent Invalidity Benefit (Restrictions) Act of 2002730 

The Netherlands prohibits the termination of employment during the first two years of an 

employee’s sickness.731 This rule is strictly applied and nearly impossible to deviate from.732 As 

such, the Dutch Civil Code provides that employers are obligated to remunerate employees’ 70% 

of their regular salary during the first 104 weeks of their sickness / disability.733 However, should 

an employee’s salary exceed the statutory maximum daily wage, then 70% of the maximum daily 

wage should be paid to the employee.734  

 

The European Agency for Safety and Health at Work (EU-OSHA) has confirmed that there is a 

greater possibility of employees successfully returning to work where they receive individual 

attention, active support from their supervisor, facilitation of coping skills and an early graded 

return to work.735  As such, the Eligibility for Permanent Invalidity Benefit (Restrictions) Act 

(hereafter “GIA”) was introduced with the objective of increasing the reintegration of sick 

employees into the working environment, preferably with their current employer. The GIA 

introduced obligations for employers and employees in instances where an employee is unable 

to work, and also introduced sanctions in the event of inadequate performance or failure to 

perform.  

 

 
730 Eligibility for Permanent Invalidity Benefit (Restrictions) Act of 2002, accessible at https://splash-

db.eu/policydocument/eligibility-for-permanent-invalidity-benefit-restrictions-act/.  
731 Article 7:671(a) – (b), Dutch Civil Code. 
732 Article 7:671(a) – (b), Dutch Civil Code. 
733 Article 7:629, Dutch Civil Code. 
734 Article 7:629, Dutch Civil Code. 
735 Johari RE & Molster M ‘The Netherlands Introduces Compensation Regulation to Discourage “Dormant 

Employment”’ (2020) 7 Insights 13. 
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According to Chapter 3 of the GIA, where long–term disability is applicable, an employer must 

engage a company doctor.736 The company doctor must then advise the employer as to the 

employee’s capabilities and reintegration.737 After being reported to the company doctor, the 

employer together with the employee must collaboratively draft an action plan on how to proceed 

with the employees’ reintegration.738  Employers are given eight weeks within which to 

culminate an action plan to facilitate the return.739  

 

In instances where an employee has been sick for more than 42 weeks, employers are obligated 

to report the employee sickness to the Uitvoeringsinstituut Werknemersverzekeringe (hereafter 

“Employee Insurance Agency”).740 Following 52 weeks of the sickness of an employee, both 

employer and employee must produce a first year evaluation which will discuss the reintegration 

to that point as well as arrangements for the coming year.741 Where it is decided that the employee 

is unable to return to his / her own job position or another suitable position within the company, 

parties must commence a second track reintegration within six weeks after the first year 

evaluation.742 Second track reintegration is reintegration outside the employers company.743 

 

Where an employee has been sick for 88 weeks, they will be contacted by the Employee 

Insurance Agency concerning an application for long – term sick benefits (hereafter “WIA 

benefits”).744 The employee will also be informed of the deadline within which they are to apply 

for WIA benefits.745 Before an employee has been sick for 91 weeks, both parties are obligated 

to produce a final reintegration report containing the status of the reintegration process.746  The 

employee is then tasked with submitting the report to the Employee Insurance Agency who will 

then decide whether the employer complied with its reintegration obligations.747 Where the 

 
736 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act 2003.  
737 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act.  
738 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
739 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
740 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
741 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
742 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
743 Johari RE & Molster M ‘The Netherlands Introduces Compensation Regulation to Discourage “Dormant 

Employment”’ (2020) 7 Insights 17. 
744 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
745 Johari RE & Molster M ‘The Netherlands Introduces Compensation Regulation to Discourage “Dormant 

Employment”’ (2020) 7 Insights 17. 
746 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
747 Chapter 3, Eligibility for Permanent Invalidity Benefit (Restrictions) Act. 
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Employee Insurance Agency finds that an employer has failed to promulgate an action plan or 

has not sufficiently assisted the employee, they may order the employer to compensate the 

employees’ wages for a further year until the case can be reassessed, thus prolonging an 

employers’ obligation to pay wages.748  

 

 

4.2.5. Equal Treatment (Disability or Chronic Illness) Act of 2003 

The Equal Treatment on the grounds of Disability or Chronic Illness Act (hereafter “Equal 

Treatment Act”) entered into force on 1 December 2003 and established an anti-discrimination 

prohibition on the basis of disability.749 The field of employment to which the Equal Treatment 

Act is applicable is extensive and covers recruitment, dismissal, promotions, employment 

conditions, employment mediation, training as well as self-employment.750  

 

The Equal Treatment Act applies in both the public and private sectors. Although the Equal 

Treatment Act does not provide a definition for the term ‘disability’, the Court of Justice of the 

European Union (hereafter “CJEU”), which is responsible for ensuring that all European Union 

law is applied consistently in all EU countries, handed down a landmark decision on the concept 

of disability in 2013.751 In the judgment of Mohamed Daouidi v Bootes752 the CJEU underlined 

the importance of interpreting legislation in a manner which is consistent with UN Directive 

2000/78/EC753 on establishing a general framework for equal treatment in employment and 

occupation, and held that ‘disability’ must be interpreted as ‘a limitation which results in 

particular from physical, mental or psychological impairments which in interaction with various 

 
748 Johari RE & Molster M ‘The Netherlands Introduces Compensation Regulation to Discourage “Dormant 

Employment”’ (2020) 7 Insights 17. 
749 Act on Equal Treatment on the grounds of Disability or Chronic Illness 2003 (Equal Treatment Act). 
750 Open Society Institute ‘Rights of People with Intellectual Disabilities: Access to Education and Employment’ 

(2005) Netherlands Monitoring Report, 28.  
751 European Commission ‘A comparative analysis of non-discrimination law in Europe 2019’ (2019) 41. 
752 Case C-395/15 Mohamed Daouidi v Bootes752 Plus SL, Fondo de Garantía Salarial, Ministerio Fiscal, ECLI: 

EU: C:2016:917. 
753 Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and occupation [2000] OJ L 303/16. 
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barriers may hinder the full and effective participation of the person concerned in professional 

life on an equal basis with other workers’.754  

 

The Dutch government has adopted an approach which is premised on the fact that determines 

what disability is not only not solely based on an individual's physical or psychological 

characteristics, but also on the physical and social context that enables or precludes an individual 

from participating on an equal footing.755 This line of reasoning has since been adopted, as 

evidenced by the decision of the CJEU in the case of Ring and Werge756 where the court held 

that Directive 2000/78 is not intended to solely cover disabilities that are congenital or result 

from accidents, to the exclusion of those caused by illnesses which effectively broadened the 

definition of disability.757  

 

The concept of reasonable accommodation is also regulated by the Equal Treatment Act which 

affords persons with disabilities with the right to adaptations that are necessary to enable them 

to participate fully in society.758 This duty is underpinned by Article 5 of the EU’s Employment 

Equality Directive which provides that employers must ‘take appropriate measures, where 

needed in a particular case, to enable a person with a disability to have access to, participate in, 

or advance in employment, or to undergo training, unless such measures would impose a 

disproportionate burden on the employer’.759 

 

As of 1 January 2017, the Equal Treatment Act expanded on the requirement to provide 

reasonable accommodation and in addition to the obligation to adopt reasonable accommodation 

in individual circumstances,760 also enshrined a general duty to promote accessibility for persons 

 
754 Case C-395/15 Mohamed Daouidi v Bootes754 Plus SL, Fondo de Garantía Salarial, Ministerio Fiscal, ECLI: 

EU: C:2016:917. 
755 Open Society Institute ‘Rights of People with Intellectual Disabilities: Access to Education and Employment’ 

(2005) Netherlands Monitoring Report, 24. 
756 Joined cases C- 335/11 and C- 337/11, HK Danmark, acting on behalf of Jette Ring v Dansk almennyttigt 

Boligselskab (C-335/11) and HK Danmark, acting on behalf of Lone Skouboe Werge v Dansk 

Arbejdsgiverforening, acting on behalf of Pro Display A/S, EU: C:2013:222. 
757 Open Society Institute ‘Rights of People with Intellectual Disabilities: Access to Education and Employment’ 

(2005) Netherlands Monitoring Report, 24. 
758 Article 2, Equal Treatment Act. 
759 Article 5, Directive 2000/78/EC. 
760 European Commission ‘Country report: Non – discrimination: Netherlands’ (2019) 29. 
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with disabilities.761 Accessibility extends to all work related activities, including during the 

recruitment process with the NIHR ruling that discrimination can also occur where an employer 

decides not to hire a candidate due to poor performance in the selection standards.762 This is 

applicable where such poor performance was as a result of a disability which had duly been 

disclosed to the employer, and where such employer applied the selection standards uniformly 

without having considered, enquired or researched whether reasonable accommodation was 

necessary.763 Practically, this provides that the onus rests on employers to enquire as to whether 

candidates in the recruitment process require accommodations to compete with their able bodied 

counterparts.  

 

 

4.2.5.1. Netherlands Institute for Human Rights 

The forum and body which monitors compliance with the enforcement of provisions of the Equal 

Treatment Act is Netherlands Institute for Human Rights (NIHR), demands a high level of 

accommodation that is closely linked with the specific wishes of the individuals.764 The NIHR 

also emphasises that the provision of reasonable accommodations are intended to optimise the 

autonomy of disabled individuals.765 Therefore, consultations with employees with disabilities 

should not be a mere formality and should involve effective participation, meaning parties should 

have a sincere aim to reach a collective agreement.766 

 

The NIHR was established in 2012 following its approval by the Dutch House of Representatives 

and the Dutch Senate.767 For years preceding its establishment, human rights organisations and 

parliamentarians lobbied for the establishment of a National Human Rights Institute, however 

the existence of several other national bodies dealing with human rights contributed to the slow 

 
761 European Commission ‘Country report: Non – discrimination: Netherlands’ (2019) 29. 
762 The Netherlands, the Netherlands Institute for Human Rights, 2 January 2014, 2014-1.  
763 The Netherlands, the Netherlands Institute for Human Rights, 2 January 2014, 2014-1.  
764 European Commission ‘Country report: Non – discrimination: Netherlands’ (2019) 31. 
765 European Commission ‘Country report: Non – discrimination: Netherlands’ (2019) 31. 
766 CRPD, General comment no. 7 on the participation of persons with disabilities, including children with 

disabilities, through their representative organizations, in the implementation and monitoring of the convention, 

CRPD/C/GC/7, 21 September 2018, paras 47 - 48. 
767 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
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establishment of the NIHR.768 Due to the existence of other bodies dealing with human rights, 

the Dutch government was not supportive of the establishment of an entirely new institute, and 

as such the Dutch Equal Treatment Commission was assimilated in the new NIHR.769  

 

Persons who have been discriminated against may approach the NIHR and file a complaint.770 

Following the complaint the NIHR obtains information from parties and holds an inquiry.771 

Within 8 weeks after the inquiry is held the NIHR renders a verdict.772 Although rulings made 

by the NIHR are not legally binding, civil judges are obligated to consider the rulings.773 Civil 

courts considering rulings by the NIHR will often attempt settlement between the parties but 

where this proves unsuccessful, the courts will deliver their verdict on the matter after 

approximately four weeks.774  

 

4.2.6. Analysing the regulative framework of the Netherlands 

Although the legislation in the Netherlands which regulate mental health in the workplace is 

extensive, the practicability thereof continues to experience challenges due to the uncertainty 

which exists.775 Even the NIHR itself has acknowledged that due to the complexity of proposed 

 
768 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
769 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
770 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
771 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
772 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
773 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
774 Donders Y ‘The Newly Established Netherlands Institute for Human Rights: Integrating Human Rights and 

Equal Treatment’ in Wouters J & Meeuwissen National Human Rights Intsitutions in Europe, Comparative, 

European and International Perspectives (2013) 91 – 112. 
775 Para 67, CRPD General Comment no 6 on equality and non – discrimination CRPD/C/GC/6, 26 April 2018. 

https://etd.uwc.ac.za/



107 

 

and existing legislation, it is often challenging individuals with disabilities and employers to 

determine which rules apply to them and which solutions may be available.776  

 

It has therefore been suggested that when establishing laws which affect persons with disabilities, 

the legislature must be required to at an early stage conduct a comprehensive assessment of 

proposed legislation in light of the CRPD. 777 This assessment is required to illustrate how the 

legislative proposal might contribute to the CRPD's implementation and whether or not 

individuals with disabilities and their organisations have been consulted.  

 

Furthermore, despite the prohibition thereof, the NIHR has addressed the continued existence of 

disability discrimination and the denial of reasonable accommodation.778 This is evident by the 

publishing of General Comment on Article 5 of the CRPD which provided what state parties 

should do to achieve de facto equality in terms of the CRPD.779 State parties should therefore be 

strongly encouraged to expressly recognise the denial of reasonable accommodation as 

discrimination.780 

 

The functioning of the Netherlands’ NIHR can be compared to that of South Africa’s 

Commission for Conciliation, Mediation and Arbitration (hereafter “CCMA”). Similar to the 

CCMA, the NIHR is relatively more accessible than that of the traditional courts.  Although, 

unlike the NIHR who conducts an inquiry, the CCMA has a two - stage process of conciliation 

and arbitration. It is however worth noting that the distinguishing feature between the two is the 

binding nature of the awards handed down by each forum. The NIHR hands down rulings which 

need to be enforced by Dutch Civil courts before they are binding, whereas an arbitration award 

handed down by the CCMA is already legally binding and carries the same weight as a court 

order.781  

 

 
776 Para 67, CRPD General Comment no 6 on equality and non – discrimination CRPD/C/GC/6, 26 April 2018. 
777 Para 67, CRPD General Comment no 6 on equality and non – discrimination CRPD/C/GC/6, 26 April 2018. 
778 Para 67, CRPD General Comment no 6 on equality and non – discrimination CRPD/C/GC/6, 26 April 2018. 
779 Para 67, CRPD General Comment no 6 on equality and non – discrimination CRPD/C/GC/6, 26 April 2018. 
780 Para 67, CRPD General Comment no 6 on equality and non – discrimination CRPD/C/GC/6, 26 April 2018. 
781 Section 143(1), Labour Relations Act 66 of 1995. 
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Furthermore, the proactive obligations placed on Dutch employers to prevent occupational health 

and safety risks to their employers are more substantive than those placed on South African 

employers insofar as the appointment of company doctors, prevention officers and work 

councils. South Africa could benefit from the appointment of these individuals, which would 

undoubtedly contribute  

 

Finally, the remuneration of employees whilst they are ill is by far the starkest difference between 

the Netherlands and South Africa and their acknowledgement of health in the workplace. Whilst 

Dutch employees benefit from a minimum remuneration of 70% of their regular wages, South 

African employees are entitled to paid sick leave equal to the number of days they have worked 

over six weeks.782  

 

  

 
782 Section 22(1) – (4), Basic Conditions of Employment Act 75 of 1997. 
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4.3. UNITED KINGDOM 

Poor mental health is predicted to cost employers in the United Kingdom upwards of GBP 45 

billion each year.783 While not all mental health conditions result in sickness absences, employers 

are increasingly recognising the crucial role which mental health plays in productivity, overall 

employee engagement, and the need to foster an open culture that eradicates the stigma 

surrounding mental health.784  The interpretation of legislation has evolved swiftly in response 

to the critical need to safeguard persons suffering from mental health issues, same being 

discussed below.  

 

 

4.3.1. Equality Act of 2010785 

The Equality Act of 2010 (hereafter “Equality Act”) became effective in 2010 and, amongst 

others, replaced the Disability Discrimination Act of 1995 which was previously applicable in 

England, Scotland and Wales.786 The Equality Act was founded on the vision of a modern Britain 

where everyone is treated with dignity and respect; and where all have a chance to succeed.787 

The inherent purpose of the Equality Act was to unify the legislation which previously prohibited 

discrimination.788 

 

The Equality Act provides that a person has a disability if they have a physical or mental 

impairment and such impairment has a substantial and long term adverse effect on the ability to 

carry out normal day to day activities.789 However, one of  the unique challenges of a disability, 

in comparison to other protected characteristics under the Equality Act, is that there is often 

 
783 Kurnatowska M ‘United Kingdom: Employee Mental Health in a COVID-19 world’ available at 

https://www.acas.org.uk/about-us (accessed 29 September 2021). 
784 Kurnatowska M ‘United Kingdom: Employee Mental Health in a COVID-19 world’ available at 

https://www.acas.org.uk/about-us (accessed 29 September 2021). 
785 Equality Act of 2010, accessible at https://www.legislation.gov.uk/ukpga/2010/15/contents.  
786 https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-feandhe-2015.pdf  
787 https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-feandhe-2015.pdf  
788 https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-feandhe-2015.pdf  
789 Section 6 (1)(a) – (b), Equality Act 2010 c.15. Available at 

https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=88238&p_lang=en.  
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uncertainty between employer and employee regarding whether an employee is disabled and 

whether the employer was aware, or should have been aware, of the employee's disability.790 

 

Chapter 2 of the Equality Act prohibits conduct based on a protected characteristic.791 The effect 

of this is that it is unlawful to discriminate against employees based on a mental or physical 

disability.792 Discrimination arising from a disability is expressly recognised by section 15 

providing that where someone is treated unfavourably due to something arising as a result of 

their disability and it cannot be shown that such treatment was a proportionate means of 

achieving a legitimate aim, they have been discriminated against.793 The aforementioned 

provision is however only applicable where the person committing the acts of discrimination 

knew or could have reasonably been expected to know of the disability.794  

 

The Equality Act provides a wide scope of protection against discrimination by recognising four 

main types of discrimination, namely direct discrimination,795 indirect discrimination,796 

harassment797 and victimisation.798 Direct discrimination occurs when a person is treated less 

favorably as a result of either a protected characteristic they possess, a protected characteristic 

someone with whom they are associated possesses, or a protected characteristic they are believed 

to possess, regardless of whether that belief is accurate or not.799 These forms of direct 

discrimination are commonly referred to as ordinary direct discrimination; direct discrimination 

by association and direct discrimination by perception, respectively.800  

 

Indirect discrimination occurs where a ‘provision, criterion or practice’ (PCP) is applied equally 

amongst a group of people where only some share the protected characteristic, where it has or 

 
790 Lauren Applebey ‘Mental ill in court: Disability and discrimination’ available at 

https://www.shponline.co.uk/occupational-health/mental-ill-health-court-disability-discrimination/ (accessed 5 

October 2021). 
791 Chapter 2, Equality Act 2010 (Equality Act). 
792 Chapter 2, Equality Act.  
793 Section 15(1)(a) – (b), Equality Act. 
794 Section 15(2), Equality Act. 
795 Section 13, Equality Act. 
796 Section 19, Equality Act. 
797 Section 26, Equality Act. 
798 Section 27, Equality Act. 
799 Section 27, Equality Act.  
800 Chapter 2, Equality Act. 
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will have the effect of placing those who possess the protected characteristic at a disadvantage 

compared to those who do not possess it, where it puts or would put the person at a disadvantage 

and where the employer is unable to objectively justify the PCP.801 Although there is no 

definition of a PCP contained in the Equality Act, it is accepted that it includes an employers’ 

formal, informal, written and unwritten policies, procedures, requirements, rules and 

arrangements.802 Although all four elements must be applicable for a successful claim, an 

employee bears the onus of demonstrating that such PCP will have the effect of placing those 

who possess the protected characteristic at a disadvantage and that it has or would place 

themselves personally at a disadvantage.803  

 

Harassment as the third form of discrimination, refers to unwanted conduct related to a protected 

characteristic where the conduct has the effect of violating ones dignity or creating an 

intimidating, hostile, degrading or offensive environment.804 In determining whether conduct 

constitutes harassment, consideration must be given to alleged victims perception of the conduct, 

other circumstances of the case and whether it would be reasonable for the conduct to have that 

effect.805 Victimisation as the fourth form of discrimination, occurs where an employee 

experiences a 'disadvantage' as a result of doing or being suspected of doing one of the following 

in good faith: making an allegation of discrimination, supporting a discrimination allegation, 

providing evidence in support of a discrimination complaint or raising a grievance concerning 

equality or discrimination.806 

 

Where an employee is disadvantaged by their disability and they fall within the definition of a 

disabled person, employers are required to make reasonable adjustments to any employment 

aspects that place a disabled person at a substantial disadvantage relative to non-disabled 

 
801 Falconer, K ‘The 4 types of discrimination: What every employer needs to know’ available at 

https://www.hrsolutions-uk.com/4-types-of-discrimination/ (accessed 2 October 2021). 
802 Falconer, K ‘The 4 types of discrimination: What every employer needs to know’ available at 

https://www.hrsolutions-uk.com/4-types-of-discrimination/ (accessed 2 October 2021). 
803 Falconer, K ‘The 4 types of discrimination: What every employer needs to know’ available at 

https://www.hrsolutions-uk.com/4-types-of-discrimination/ (accessed 2 October 2021). 
804 Section 26(1), Equality Act 2010. 
805 Section 26(4)(a) – (c), Equality Act 2010. 
806 Section 27(1) – (4), Equality Act 2010. 
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people.807 Employers are solely tasked with providing accommodations which are reasonable.808 

Essential considerations to be taken into account when determining the reasonableness of an 

accommodation include the expense and practicability of making a modification, as well as the 

employer's resources.809  

 

As per section 21(2) of the Equality Act, discrimination against a person with a disability occurs 

where an employer fails to comply with a duty to make reasonable adjustments.810 The duty to 

make reasonable adjustments arises where persons with disabilities are placed at a substantial 

disadvantage because of either of the following;  

a) where a PCP is applied by or on behalf of the employer;811  

b) where a physical feature of the premises occupied by an employer;812 or 

c) where the there is a lack of auxiliary aids.813  

 

Although the Equality Act omits a specific list of reasonable adjustments, the Equality Act 2010 

Code of Practice814 supplements the Equality Act in this regard.  

 

 

4.3.1.1. Equality Act 2010 Code of Practice 

The Equality and Human Rights Commission (EHRC) was established by the Equality Act of 

2006 (hereafter “Old Equality Act”).815 The purpose of the EHRC was to work towards the 

elimination of unlawful discrimination and promote equality and human rights.816 To achieve 

this purpose, the Equality Act 2010 Code of Practice (hereafter “Employment Statutory Code of 

Practice”) was promulgated. The Employment Statutory Code of Practice functions as an 

 
807 Government Equalities Office ‘Equality Act 2010: Duty on employers to make reasonable adjustments for their 

staff’ 2. 
808 Government Equalities Office ‘Equality Act 2010’ 3. 
809 Government Equalities Office ‘Equality Act 2010’ 3. 
810 Section 21(2), Equality Act.  
811 Section 20(3), Equality Act. 
812 Section 20(4), Equality Act. 
813 Section 20(5), Equality Act. 
814 Equality and Human Rights Commission ‘Who are we’ available at 

https://www.equalityhumanrights.com/en/about-us/who-we-are (accessed 24 May 2022). 
815 Introduction, Equality Act 2010 Code of Practice.   
816 Introduction, Equality Act 2010 Code of Practice.   
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authoritative and comprehensive technical guide to the application of the Equality Act.817 As 

such, the main purpose of the Employment Statutory Code of Practice is to provide a detailed 

explanation of the Equality Act.818  Therefore, because the Equality Act omits a specific list of 

adjustments, the Employment Statutory Code of Practice819 supplements the Equality Act. 

 

Section 6(33) the Employment Statutory Code of Practice provides that adjustments can include 

changing the location of work or allowing work from home, allowing flexible working, allowing 

extra time off work for counselling and other medical appointments as well as amending the 

employees’ role or parts thereof.820 

 

 

4.3.1.1.1. Marie Claire McLaughlin v Charles Hurst Limited 

In the case of Marie Claire McLaughlin v Charles Hurst Limited821, the Fair Employment 

Tribunal (hereafter “Tribunal”) held that Charles Hurst Limited (hereafter “employer”) violated 

its duty to make reasonable adjustments for Marie-Claire McLaughlin (hereafter “employee”), 

an employee who worked an average of 47.8 hours per week as a customer service advisor.822  

 

The employee had previously suffered from ill mental health which resulted in her being absent 

from work due to bouts of depression and panic attacks.823 The employee then filed for a 

reduction in her working hours to 40 hours per week, and in doing so she specifically referred to 

her disability and the serious impact it was having on both her and her co-workers.824 The 

employer subsequently denied her request.825  

The Tribunal held that the employee’s request for reduced working hours was not considered in 

an appropriate manner, with all emphasis being placed on the needs of the business, and little or 

 
817 Introduction, Equality Act 2010 Code of Practice.   
818 Introduction, Equality Act 2010 Code of Practice.   
819 Equality Act 2010 Code of Practice.   
820 Section 6(33), Equality Act 2010 Code of Practice.   
821 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT. 
822 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT. 
823 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 9(i) – (iii). 
824 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 10(i). 
825 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 10(i). 
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no emphasis placed on the needs of the employee.826 It was further held that had the employer 

correctly focused on the concept of reasonable adjustments, the employee would have benefitted 

from her request for reduced working hours.827 The employer’s failure to grant the employee a 

reasonable adjustment was held to have inevitably compounded and exacerbated any pre–

existing condition to a serious degree.828 

 

The Industrial Tribunal found that the employer had failed to appropriately consider her request 

and consequently awarded her £11 840 in respect of injury to feelings and psychiatric injury 

sustained by her as a result of the employer’s breach of duty to make a reasonable adjustment.829 

 

This case showcases the importance of taking the needs of the employee requesting the 

reasonable adjustment into account, when considering whether or not to grant a reasonable 

adjustment. 

 

4.3.1.1.2. Environment Agency v Rowan 

In this case, Ms Rowan (hereafter “employee”) was employed as a clerk at the Environment 

Agency (hereafter “employer”).830 The employee suffered a back injury which eventually 

resulted in surgery and was followed by a long–term sickness absence.831 Following the surgery, 

the employee relocated resulting in her commute to work increasing by 50 miles.832 She thus 

requested to work from home but her request was denied and deemed inappropriate.833  

The employer subsequently commenced a capability procedure relating to the employee’s 

performance.834 Shortly thereafter, the employee resigned and brought claims of unfair dismissal 

and disability discrimination.835 Her claims were based on the Disability Discrimination Act 

1995, which at the time had not yet been repealed by the UK’s Equality Act. According to the 

 
826 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 28(ii). 
827 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 28(ii). 
828 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 10(i). 
829 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT, para 10(i). 
830 Environment Agency v Rowan [2008] IRLR 20, para 3. 
831 Environment Agency v Rowan [2008] IRLR 20, para 3. 
832 Environment Agency v Rowan [2008] IRLR 20, para 4. 
833 Environment Agency v Rowan [2008] IRLR 20, para 5. 
834 Environment Agency v Rowan [2008] IRLR 20, para 9. 
835 Environment Agency v Rowan [2008] IRLR 20, para 13. 
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DDA, where a disabled employee is placed at a substantial disadvantage by a PCP, an employer 

has a duty to take reasonable steps to rectify the disadvantage.836  

 

Where it is found that the duty has arisen, tribunals are further required to determine whether the 

adjustment is reasonable to prevent the PCP from placing the claimant at that substantial 

disadvantage.837 To do this, the claimant is required to prove on the facts that a duty to make 

reasonable adjustments had arose and was subsequently breached.838 Where there have done so, 

the onus is then on the employer to show that such duty was not breached.839 The ET upheld the 

employee’s claim for constructive dismissal and held that the employer had discriminated against 

her on the grounds of disability in refusing to grant the employee a trial – period of working from 

home.840  

 

The employer consequently appealed the ET’s decision, one of the grounds being that a trial 

period itself cannot be a reasonable adjustment.841 The Employment Appeal Tribunal (hereafter 

“EAT”) provided that it had considerably difficulty in seeing how a trial – period could in itself 

be considered a reasonable adjustment.842 It went further to provide that a trial period ought to 

be used as a manner of assessing whether a future adjustment was viable.843  

 

The EAT provided further guidance was to the approach to be adopted in determining whether 

an employer has discriminated against an employee by failing to comply with the duty to make 

reasonable adjustments. According to the EAT, tribunals must identify: 

a. the PCP applied by or on behalf of the employer;844 

b. the physical feature of the premises occupied by the employer;845 

c. the identity of the non – disabled comparator (where appropriate);846 and  

 
836 Environment Agency v Rowan [2008] IRLR 20, para 13. 
837 Environment Agency v Rowan [2008] IRLR 20, para 13. 
838 Rowan v The Environment Agency [2008] IRLR 20 (4/17 FET)(1408/16). 
839 Environment Agency v Rowan [2008] IRLR 20, para 13. 
840 Environment Agency v Rowan [2008] IRLR 20, para 20. 
841 Environment Agency v Rowan [2008] IRLR 20, para 4. 
842 Environment Agency v Rowan [2008] IRLR 20, para 37. 
843 Environment Agency v Rowan [2008] IRLR 20, para 47. 
844 Environment Agency v Rowan [2008] IRLR 20, para 27(a). 
845 Environment Agency v Rowan [2008] IRLR 20, para 27(a). 
846 Environment Agency v Rowan [2008] IRLR 20, para 27(c). 
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d. the nature and extent of the substantial disadvantage suffered by the claimant.847  

 

As such, the ET had failed to clearly identify the nature and extent of the substantial disadvantage 

suffered by the claimant and it was thus not in a position to determine what adjustments were 

reasonable to prevent the PCP that allegedly placed the employee at a substantial disadvantage.848 

The EAT therefore allowed the employer’s appeal against the finding of disability 

discrimination.849 

 

 

4.3.2. Health and Safety at Work Act of 1974850 

Despite being drafted more than 40 years ago, the Health and Safety at Work Act 1974851 

(hereafter “HSWA”) remains relevant in the workplace, insofar as an employer’s general 

obligation to look after their employees' welfare.852 The HSWA sets out general duties which 

employers have towards employees and duties which employees have towards themselves. 

  

Prior to the implementation of the HSWA, the United Kingdom lacked comprehensive 

workplace health and safety legislation.853 There were however numerous fragmented and 

incoherent pieces of sector-specific legislation, with distinct rules governing factories, offices, 

stores, mines, construction, and railways.854 The HSWA sets out general duties which employers 

have towards employees and duties which employees have towards themselves.855 

 

 
847 Environment Agency v Rowan [2008] IRLR 20, para 27(d). 
848 Environment Agency v Rowan [2008] IRLR 20, para 62.   
849 Environment Agency v Rowan [2008] IRLR 20, para 74. 
850 Health and Safety at Work Act 1974, accessible at https://www.legislation.gov.uk/ukpga/1974/37/contents.  
851 Chapter 2, Health and Safety at Work Act 1974 (HSWA).  
852 Section 2, Health and Safety at Work Act. 
853 Worknest ‘Health and Safety at Work Act 1974: A guide for employers’ available at 

https://worknest.com/blog/health-safety-work-etc-act-1974/ (accessed 2 October 2021). 
854 Worknest ‘Health and Safety at Work Act 1974: A guide for employers’ available at 

https://worknest.com/blog/health-safety-work-etc-act-1974/ (accessed 2 October 2021). 
855 Sections 2 and 3, Health and Safety at Work Act.  
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Section 2 of the HSWA places a further duty on employers to ensure, so far as is reasonably 

practicable, the health, safety and wellbeing of all employees at work.856 Most recently, in May 

2020 the Advisory, conciliation and Arbitration Service (ACAS) published a new guideline 

based on the covid-19 pandemic and mental health in which it emphasised the employers’ duty 

of care to safeguard employees' health, safety and well-being.857  

 

 

4.3.2.1. Management of Health and Safety at Work Regulations  

The Management of Health and Safety at Work Regulations 1999858 (MHSW Regulations) was 

introduced to reinforce the HSWA by explicitly providing what employers are required to do to 

manage health and safety. This was done by placing duties on both employers and employees, 

thus clearly defining what was required of both parties to maintain a safe and healthy 

workplace.859  

Regulation 3 of the MHSW Regulations provides that employers have a duty to assess and 

manage risk to their employees.860 Laws are widely accepted to be reflective of the bone mores 

of society and at the time of the introduction of the HSWA and MHSW Regulations, mental 

health was seen to be less significant than that of physical health.861 This was due to the 

stigmatisation thereof and the interpretation of employment legislation thus failed to consider 

mental health.862 The current interpretation however acknowledges mental health and the duty 

of employers to assess and manage risk to their employees now includes assessing and 

minimising the risk of stress-related illness.863  

 

Under the MHSW Regulations, a primary duty of employers is to conduct risk assessments to 

identify potential hazards to employee health and safety, as well as to the health and safety of 

 
856 Section 2, Health and Safety at Work Act. 
857 Kurnatowska M ‘United Kingdom: Employee Mental Health in a COVID-19 world’ available at 

https://www.acas.org.uk/about-us (accessed 29 September 2021). 
858 Management of Health and Safety at Work Regulations 1999. 
859 Management of Health and Safety at Work Regulations 1999. 
860 Regulation 3, Management of Health and Safety at Work Regulations 1999.  
861 Swanepoel M ‘Human Rights that influence the mentally ill patient in south african medical law’ (2011) 14 

PELJ 1. 
862 Swanepoel M ‘Human Rights that influence the mentally ill patient in south african medical law’ (2011) 14 

PELJ 1. 
863 Regulation 3, Management of Health and Safety at Work Regulations 1999. 
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anybody who may be harmed by their work activity.864 Employers must subsequently make 

arrangements to implement health and safety measures to control the hazards identified 

during risk assessment.865 Employers are also tasked with informing employees of the risks to 

their health and safety. Furthermore, the MHSW Regulations furthermore impose an implied 

duty on employers to provide a suitable work environment and failure to comply may amount to 

claims for constructive dismissal, claims arising out of a breach of duty of care as well as criminal 

offences.866 This effectively places a positive duty on employers to prevent harm and to protect 

the well – being of their employees. The case of Cross v Highlands and Island Enterprises 

emphasised the importance of working conditions to both physical and mental health.867  In this 

case, the Court explicitly held that employers have a duty to exercise reasonable care to avoid 

subjecting employees to working conditions that are reasonably likely to result in psychiatric 

harm or illness.868  

 

4.3.2.1.1. Walker v Northumberland City Council 

The first landmark stress related case was Walker v Northumberland City Council which held 

that the prevention of psychiatric risk is included in an employer’s duty of care towards its 

employees.869  

 

In this case Mr Walker (hereafter “the employee”) was a social worker who suffered a mental 

breakdown, largely due to the heavy and emotionally demanding workload.870 Following his 

return to work, despite the employee repeatedly requesting assistance from his employer, no 

additional support was provided.871 This resulted in the employee suffering a second mental 

breakdown the following year.872 The employee was thereafter dismissed due to ill - health and 

he brought an action against his employer.873  

 
864 Regulation 5, Management of Health and Safety at Work Regulations 1999. 
865 Regulation 5, Management of Health and Safety at Work Regulations 1999. 
866 Kurnatowska M ‘United Kingdom: Employee Mental Health in a COVID-19 world’ available at 

https://www.acas.org.uk/about-us (accessed 29 September 2021). 
867 Cross v Highlands and Island Enterprises [2001] I.R.L.R. 336. 
868 Cross v Highlands and Island Enterprises [2001] I.R.L.R. 336. 
869 Walker v Northumberland County Council [1995] 1 All ER 737. 
870 Walker v Northumberland County Council [1995] 1 All ER 737. 
871 Walker v Northumberland County Council [1995] 1 All ER 737. 
872 Walker v Northumberland County Council [1995] 1 All ER 737. 
873 Walker v Northumberland County Council [1995] 1 All ER 737. 
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The action was based on the employer’s alleged breach of duty of care to take reasonable steps 

to ensure he had a manageable workload.874 The employee argued that the duty of care extended 

to taking reasonable steps to prevent the risk of exposing employees to a workload which was 

detrimental to their health.875 The employer however argued that it was inappropriate for the 

court to evaluate the reasonableness of their operational allocation of resources.876  

 

The court held that there was no logical reason to justify the exclusion of the risk of psychiatric 

injury form an employer’s duty of care.877 In relation to the employee’s first mental breakdown, 

the court held that the employer had not breached their duty of care in failing to prevent it as the 

employer could not have reasonably foreseen it occurring.878 The court however held that the 

second mental breakdown was foreseeable in circumstances where the employee was not offered 

additional support.879  

 

4.3.2.1.2. Barber v Somerset County Council 

The case of Barber v Somerset County Council also dealt with the mental health of an employee 

being affected by the decisions of an employer. In this case, the employee was a teacher who 

was demoted during a restructuring exercise.880 Following the demotion, he found himself 

performing the same duties as before but with less support and remuneration.881 To maintain 

what he had previously earned, he worked overtime and was effectively working 70 hours per 

week.882 As a result of his workload, the employee was eventually diagnosed with depression 

and was subsequently booked off from work.883 Following his return to work, the employee 

informed his employer that he was experiences difficulty coping.884 He further informed his 

direct superior of his inability to cope and expressed concern for the detrimental effects of the 

 
874 Walker v Northumberland County Council [1995] 1 All ER 737. 
875 Walker v Northumberland County Council [1995] 1 All ER 737. 
876 Walker v Northumberland County Council [1995] 1 All ER 737. 
877 Walker v Northumberland County Council [1995] 1 All ER 737. 
878 Walker v Northumberland County Council [1995] 1 All ER 737. 
879 Walker v Northumberland County Council [1995] 1 All ER 737. 
880 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 5. 
881 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 4. 
882 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 6.  
883 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 8.  
884 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 6. 
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workload to his health.885 Following an incident at work, the employee was advised to 

immediately stop working and went on ill – health retirement.886 The employee subsequently 

claimed damages for psychiatric illness. 

 

The County Court held that given the employer’s awareness of the applicant’s history, it should 

have investigated the employee’s situation to see how his difficulties could possibly be 

alleviated.887 The court held further that the employer’s failure to investigate or provide 

temporary assistance to the employee led to the employee attempting to cope and failing to do 

so and as such had breached its duty to protect its employees’ health and safety.888 The court 

awarded the employee over £100 000 in damages.889  

 

The employer appealed the decision to the Court of Appeal (hereafter “COA”), who in response 

formulated guidelines for determining an employer’s liability for psychiatric injury caused by 

workplace stress.  The COA held that an employer is entitled to assume that an employee can 

withstand the normal pressures of the job unless it is aware of a particular problem or 

vulnerability.890 Furthermore, where an employee returns to work following an absence due to 

sickness and fails to make any further disclosure to the employer, is it implied that the employee 

believes they are fit to resume their previous work.891 Finally, the COA held that an employers’ 

duty to take steps to safeguard an employee from harm to health arising from stress at work is 

only applicable where the harm is reasonably foreseeable.892 Surprisingly however, the COA 

reasoned that it is unlikely for an employer to be found to have breached their duty of care where 

they offer confidential advice services with referrals to appropriate treatment or counselling 

services, unless completely unreasonable demands are placed on employees where the risk of 

harm was clear. The employers’ appeal was therefore upheld.  

 

 
885 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 6. 
886 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 8. 
887 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 8. 
888 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 6.  
889 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 7. 
890 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 9. 
891 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 6. 
892 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 18 
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This matter was taken to the House of Lords who approved the COA’s guidelines. The House of 

Lords however reversed the COA’s decision on the facts and the decision of the County Court 

was restored.893 It was further held that the overall test for determining whether an employer was 

in breach of the duty of care was whether the conduct taken by an employer was reasonable for 

the safety of its workers in light of what it is aware of or ought to be aware of.894 With regard to 

the specific circumstances of the case, it held that even the slightest reduction in workload had 

the potential to make a difference to the employee’s condition which should have continuously 

been monitored.895  

 

The obligations placed on employers where they are aware or ought to be aware of employees’ 

mental health conditions, are thus clear. Consideration for the individual circumstances of 

employees’ is of the utmost importance and each matter is required to be assessed on its own 

merits. 

 

4.3.3. Analysing the regulative framework of UK 

Similar to the UK, South African employers too have a duty to provide and maintain as far as 

reasonably practical, a working environment which is safe and without risk to the health of its 

employees.896 Furthermore, section 8(2)(d) places a positive obligation on employers to make 

arrangements to ensure the safety and absence of risk to health of employees.897 However, this 

obligation is subject to the reasonable practicability of the arrangements. To determine whether 

an adjustment is reasonably practicable, employers must have regard to: 

i. the severity and scope of the hazard or risk concerned;898 

ii. the state of knowledge reasonably available concerning that hazard or risk and the 

means of removing or mitigating that hazard or risk;899  

iii. the availability and suitability of means to remove or mitigate that hazard or risk;900 

and  

 
893 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 25. 
894 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 20. 
895 Barber v Somerset County Council [2004] All ER (D) 07 (Apr) HL, para 23. 
896 Section 8(1), Occupational Health and Safety Act 85 of 1993. 
897 Section 8(2)(d), Occupational Health and Safety Act 85 of 1993. 
898 Section 8(2)(b) – (d), Occupational Health and Safety Act 85 of 1993. 
899 Section 8(2)(b) – (d), Occupational Health and Safety Act 85 of 1993. 
900 Section 8(2)(b) – (d), Occupational Health and Safety Act 85 of 1993. 
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iv. the cost of removing or mitigating that hazard or risk in relation to the benefits 

deriving therefrom.901   

 

The obligations placed upon British and South African employers are thus similar in nature. 

 

4.4. NORTHERN IRELAND 

4.4.1. Disability Discrimination Act of 1995902 

The Disability Discrimination Act of 1995 (hereafter “DDA”) introduced measures to safeguard 

against the discrimination of disabled persons.903 The DDA has continued to find application 

even after Brexit and Northern Ireland remains bound by the minimum standards of EU 

discrimination law.904 Northern Ireland’s definition of ‘disability’ is contained in Part I and 

Schedule I of the DDA.905 The definition is largely the same as that of the UK and provides that 

an individual has a disability if he / she has a physical or mental impairment which has a 

substantial and long-term adverse effect on his / her ability to carry out normal day–to–day 

activities.906 For the effect of the disability to be substantial, it is required to be more than minor 

or trivial but need not be severe.907 Similarly, for a disability to have a long-term adverse effect, 

it ought to have lasted or be likely to last for a period of twelve months and the effect which it 

has need be detrimental.908 

 

Employers may be required under the DDA to take specific actions to ensure that their 

arrangements or premises do not discriminate against individuals with disabilities.909 These 

 
901 Section 8(2)(b) – (d), Occupational Health and Safety Act 85 of 1993. 
902 Disability Discrimination Act 1995, accessible at https://www.legislation.gov.uk/ukpga/1995/50/contents.  
903 Disability Discrimination Act 1995 (DDA). 
904 Article 2(1) of the Withdrawal Agreement between the UK and EU. Available at 

https://www.gov.uk/government/publications/new-withdrawal-agreement-and-political-declaration.  
905 Part 1 and Schedule 1, Disability Discrimination Act. 
906 Section 1, Disability Discrimination Act. 
907 Northern Ireland Tourism ‘The Disability Discrimination Act 1995’ available at 

https://www.tourismni.com/build-your-business/sector/accommodation/accommodation-getting-started/legal-

considerations/the-disability-discrimination-act-1995/ (accessed 10 October 2021). 
908 Northern Ireland Tourism ‘The Disability Discrimination Act 1995’ available at 

https://www.tourismni.com/build-your-business/sector/accommodation/accommodation-getting-started/legal-

considerations/the-disability-discrimination-act-1995/ (accessed 10 October 2021). 
909 Section 6, Disability Discrimination Act. 
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actions are referred to as reasonable adjustments and the purpose thereof is to ensure that persons 

with disabilities either have equal access to services or to compensate for the disadvantage they 

face as a result of their disability.910 Employers should consider a variety of factors when 

assessing what constitutes a reasonable adjustment.911 Such factors to be considered include but 

are not limited to the following: 

a. the steps effectiveness in mitigating the disadvantage;912  

b. the financial practicality and other costs required;913 

c. the extent to which the step may cause disruption;914  

d. the extent to which the employer's financial and other resources are available for financial 

or other assistance;915  

e. the nature of the employer's activities;916  

f. the size of its undertaking and the effect on other employees; 

g. the adjustments made for other disabled staff; and 

h. the extent to which the disabled person is willing to co-operate.917  

 

Employers are not liable if they are unaware of the disability and substantial disadvantage and 

could not have reasonably been expected to be aware.918  

 

4.4.1.1. British Telecommunications v Meier 

The case of British Telecommunications v Meier919 dealt reasonable adjustments during the 

recruitment process and held that the duty of providing reasonable adjustments is not subject to 

the applicant or employee suggesting such an adjustment.920  

 
910 Section 6, Disability Discrimination Act. 
911 Section 6(4), Disability Discrimination Act. 
912 Section 6(4)(a), Disability Discrimination Act. 
913 Section 6(4)(b) – (c), Disability Discrimination Act. 
914 Section 6(4)(b) – (c), Disability Discrimination Act. 
915 Section 6(4)(d), Disability Discrimination Act. 
916 Northern Ireland Tourism ‘The Disability Discrimination Act 1995’ available at 

https://www.tourismni.com/build-your-business/sector/accommodation/accommodation-getting-started/legal-

considerations/the-disability-discrimination-act-1995/ (accessed 10 October 2021). 
917 Northern Ireland Tourism ‘The Disability Discrimination Act 1995’ available at 

https://www.tourismni.com/build-your-business/sector/accommodation/accommodation-getting-started/legal-

considerations/the-disability-discrimination-act-1995/ (accessed 10 October 2021). 
918 Section 4A(3), Disability Discrimination Act. 
919 British Telecommunications PLC v Meier [2019] NICA 43 
920 British Telecommunications PLC v Meier [2019] NICA 43, para 1. 
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The claimant, who suffered from Asperger’s Syndrome (ASD), dyslexia and dyspraxia, applied 

for a position at the company.921 The claimant informed the employer of his conditions and 

requested the avail of the employers’ disability scheme.922 The employer was also a member of 

the Disability Confident Scheme (DCS) which intends assisting employers to employ and retain 

disabled people.923 Members of the DCS are expected to actively attract and recruit persons with 

disabilities and to provide a fully inclusive and accessible recruitment process. Under this, the 

employer guaranteed to interview anyone with a disability whose application met the minimum 

criteria for the position.924 However, the employer utilised a Situational Strength Test (hereafter 

“SST”) to determine whether an applicant displayed desirable attributes and behaviours for the 

position.925  

 

Although concerned by the use of the SST given the nature of his disability, the claimant 

proceeded to take the SST due to his belief that he would be guaranteed an interview.926 The 

employer however treated the SST as a necessary criterion to be met to be considered for 

recruitment; and all applications sent to recruitment were anonymised and thus did not contain 

information relating to the claimant’s disability.927  

 

As expected, the claimant did not perform well in the SST and was informed that based on the 

outcome of the SST that the employer would not be taking his application further.928  After the 

claimant raised concerns with the employer, the employer responded by providing that the 

claimant could have contacted them in relation to his disability.929 In addition, the owner of the 

SST in a letter to the employer, stated that where a candidate discloses that they have autism at 

the commencement of the recruitment process, a recruiter should engage with the candidate 

regarding what the test involves and whether any reasonable adjustments are required.930 Where 

 
921 British Telecommunications PLC v Meier [2019] NICA 43, para 4. 
922 British Telecommunications PLC v Meier [2019] NICA 43, para 5. 
923 British Telecommunications PLC v Meier [2019] NICA 43, para 6. 
924 British Telecommunications PLC v Meier [2019] NICA 43, para 6. 
925 British Telecommunications PLC v Meier [2019] NICA 43, para 8. 
926 British Telecommunications PLC v Meier [2019] NICA 43, para 10. 
927 British Telecommunications PLC v Meier [2019] NICA 43, para 11. 
928 British Telecommunications PLC v Meier [2019] NICA 43, para 10. 
929 British Telecommunications PLC v Meier [2019] NICA 43, para 12. 
930 British Telecommunications PLC v Meier [2019] NICA 43, para 12.  

https://etd.uwc.ac.za/



125 

 

the adjustments are unable to be implemented due to the nature of the test, candidates are to be 

permitted to bypass the test.931 The employer further acknowledged that the process did not allow 

for the involvement of a recruiter until the SST stage had been completed.932 Furthermore, the 

employer reasoned that no other applicant had been allowed to bypass the SST that year and that 

although they “worked hard to be as inclusive as possible, it was important to ensure that the 

employer took forward candidates who are most likely to have a successful and enjoyable time 

on the programme”.933 

 

In the premise, the Tribunal concluded that the employer was aware that the claimant suffered 

from ASD and dyslexia but failed to proactively offer or make reasonable adjustments.934 It was 

further held that the employer ought reasonably to have known that his disability placed him at 

a substantial disadvantage.935  

 

On appeal, the employer argued that it did not possess the requisite knowledge to trigger a 

reasonable adjustment duty and was not aware that the claimant was likely to be placed at a 

substantial disadvantage as a result of his disability.936 The Court of Appeal confirmed that the 

Tribunal was correct in concluding that the employer was aware of the claimant’s disability and 

failed to take further steps to plan for and make reasonable adjustments.937 Furthermore, the 

Court of Appeal noted that the duty to make reasonable adjustments rests on the employer and 

was applicable to all stages of the recruitment process which included prior to proceeding to the 

interview.938 It was concluded that the employer erred in expecting the claimant to propose a 

reasonable adjustment where the employer itself had a legal duty to consider what reasonable 

adjustments would be appropriate.939 The appeal was therefore dismissed.940  

 

 
931 British Telecommunications PLC v Meier [2019] NICA 43, para 12. 
932 British Telecommunications PLC v Meier [2019] NICA 43, para 12. 
933 British Telecommunications PLC v Meier [2019] NICA 43, para 12. 
934 British Telecommunications PLC v Meier [2019] NICA 43, para 14. 
935 British Telecommunications PLC v Meier [2019] NICA 43, para 13. 
936 British Telecommunications PLC v Meier [2019] NICA 43, para 16. 
937 British Telecommunications PLC v Meier [2019] NICA 43, para 19. 
938 British Telecommunications PLC v Meier [2019] NICA 43, para 18. 
939 British Telecommunications PLC v Meier [2019] NICA 43, para 20. 
940 British Telecommunications PLC v Meier [2019] NICA 43, para 22. 
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This case illustrates the positive duty placed on employers in relation to the provision of 

reasonable adjustments to persons with disabilities and has the effect of cautioning employers 

from “taking the back set” during the recruitment process.  

 

4.4.1.2. Holly Lane v Aware Defeat Depression  

The case of Holly Lane v Aware Defeat Depression941 also addressed reasonable adjustments in 

the recruitment process. In this case, the claimant, who was profoundly deaf, applied for a 

position which she was both qualified for and had the relevant experience in. Despite having 

informed the respondent of her deafness, the respondent failed to arrange a sign language 

interpreter during the interview process.942 The claimant then attempted arranging an interpreter 

of her own but was unsuccessful on account of short notice.943 She subsequently requested that 

her interview be rescheduled so as to allow for the arrangement of an interpreter, however her 

request was denied.944 This denial was based on the fact that another candidate had requested 

their interview be rescheduled and was denied. The respondent alleged that they had to treat all 

candidates the same.945  

 

The matter was settled out of court and, in doing so, the respondent agreed to pay the claimant 

£4000.946 Furthermore, the respondent affirmed its commitment to the principle of equal 

opportunity in the workplace and agreed to consult with the Equality Commission regarding the 

development of its policies, practices and training to address disability discrimination.947 The 

respondent also undertook to implement any reasonable recommendations made by the 

Commission.948 

 

This case highlighted employers’ duty to make reasonable adjustments during the recruitment 

process and confirmed that penalties will be imposed on employers who fail in their duty.  

 
941 Holly Lane v Aware Defeat Depression [2015].  
942 Holly Lane v Aware Defeat Depression [2015]. 
943 Holly Lane v Aware Defeat Depression [2015]. 
944 Holly Lane v Aware Defeat Depression [2015]. 
945 Holly Lane v Aware Defeat Depression [2015]. 
946 Holly Lane v Aware Defeat Depression [2015]. 
947 Holly Lane v Aware Defeat Depression [2015]. 
948 Holly Lane v Aware Defeat Depression [2015]. 
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According to Section 5(1) of the DDA, discrimination in employment occurs in the form of direct 

discrimination where a disabled person is treated less favourably than someone else, as a result 

of their disability.949 Discrimination in employment also occurs in instances where there is a 

failure to make reasonable adjustments for a disabled person and where a disabled person is 

harassed for a reason relating to their disability.950 The scope of protection against discrimination 

is slightly less than that of the UK in that Northern Irelands scope is not extended to include 

discrimination arising from a disability. This is as a result of the case of London Borough of 

Lewisham v Malcolm951 where the House of Lords interpreted disability-related discrimination 

in a restricted manner, effectively rendering it the same as direct discrimination.952 Although at 

the time of this case, both the UK and Northern Ireland were bound by this decision, the 

introduction of the UK’s Equality Act redressed this imbalance by specifically providing for 

discrimination arising from disability whereas to date, Northern Ireland has not introduced 

similar measures.953 

 

4.4.2. Health and Safety at Work Order of 1987954 

Northern Ireland’s health and safety at work is primarily regulated by the Health and Safety at 

Work (Northern Ireland) Order 1978 (HSW Order).955 The primary objective of the HSW Order 

is to secure the health, safety and welfare of persons at work. The HSW Order places a ‘duty of 

care’ on employers to ensure the health, safety and welfare of employees.956 These duties include 

but are not limited to: 

a. ensuring the workplace is safe;957  

b. preventing risks to health;958  

 
949 Section 5(1), Disability Discrimination Act. 
950 Section 55, Disability Discrimination Act. 
951 London Borough of Lewisham (Lewisham LBC) v Malcolm [2008] UKHL 43. 
952 London Borough of Lewisham (Lewisham LBC) v Malcolm [2008] UKHL 43. 
953 Stammering law ‘Types of discrimination are more limited in Northern Ireland’ available at 

https://www.stammeringlaw.org.uk/disability-equality-law/scotland-wales-and-northern-ireland/northern-

ireland/discrimination/#drd (accessed 3 October 2021).  
954  Health and Safety at Work (Northern Ireland) Order 1978 (Health and Safety at Work Order), accessible at 

https://www.legislation.gov.uk/nisi/1978/1039.  
955 Health and Safety at Work Order. 
956 Section 4(1), Health and Safety at Work Order.  
957 Section 4(1)(d), Health and Safety at Work Order. 
958 Section 4(1)(e), Health and Safety at Work Order.  
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c. ensuring the implementation of safe working practices;959 

d. informing employees of any potential hazards;960  

e. assessing the risk of stress- related ill-health arising from work activities; and  

f. taking measures to control that risk.961  

 

Non – compliance with duties and obligations may result in matters being referred to either the 

Fair Employment Tribunal (hereafter “FET”) or the Industrial Tribunal.962 The FET primarily 

deals with matters concerning discrimination on the grounds of religion and politics whilst the 

Industrial Tribunal hears other discrimination and employment claims.963 It is however worth 

noting no Employment Appeals Tribunal exists and as such, any appeal from a Tribunal is heard 

by the Northern Ireland Court of Appeal.964  

 

4.4.2.1. Sullivan v The Southern Health Board 

An employer’s duty to identify and manage workplace stress was highlighted in the matter of 

Sullivan v The Southern Health Board.965 In this matter the employee informed his employer that 

he felt as though he was being overworked due to the absence of another permanent consultant 

like himself, who had been present at the time he commenced employment.966 The Supreme 

Court held that the employee was entitled to compensation for the stress and anxiety he has 

endured in both his professional and personal life as a result of the employers’ consistent 

unwillingness to address his legitimate complaints.967 

 
959 Section 2, Health and Safety at Work Order. 
960 HSENI ‘Mental Wellbeing’ available at 

https://www.hseni.gov.uk/sites/hseni.gov.uk/files/publications/%5Bcurrent-domain%3Amachine-

name%5D/mental-wellbeing-guide-for-employers (accessed 7 October 2021). 
961 Section 6, Health and Safety at Work Order.  
962 Regulation 3, The Industrial Tribunals and Fair Employment Tribunal (Early Conciliation: Exemptions and 

Rules of Procedure) Regulations (Northern Ireland) 2020. 
963 Regulation 3, The Industrial Tribunals and Fair Employment Tribunal (Early Conciliation: Exemptions and 

Rules of Procedure) Regulations (Northern Ireland) 2020. 
964 Regulation 3, The Industrial Tribunals and Fair Employment Tribunal (Early Conciliation: Exemptions and 

Rules of Procedure) Regulations (Northern Ireland) 2020. 
965 Sullivan v The Southern Health Board [1997] 3 IR 123. 
966 Sullivan v The Southern Health Board [1997] 3 IR 123. 
967 Sullivan v The Southern Health Board [1997] 3 IR 123. 
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Employers may also be subjected to claims for constructive dismissal where they have breached 

the implied duties of taking reasonable care to protect workers’ health and the duty to refrain 

from acting in such a manner which destroys mutual trust and confidence.968  

 

4.4.2.2. Liz Allen v Independent Newspapers (Ireland) Limited 

Liz Allen v Independent Newspapers (Ireland) Limited969 highlighted the consequence of 

employers failing to comply with their duties. In this case, the employee resigned and claimed 

that she had been constructively dismissed by providing that the treatment which she had suffered 

‘undermined her confidence and health to such a degree that she could not tolerate her working 

environment and was left with no other option but to resign’.970 The employers main point of 

contention was that the employee had not utilised all grievance procedures before resigning.971 

The tribunal was however satisfied that the employee had addressed her complaints to senior 

level management at various stages of her employment. It was further held it reasonable for the 

employee to have considered the manner in which her complaints had previously been dealt 

with.972 In doing so, the tribunal held that the employee’s conclusion that she could have no 

confidence in her employer to either properly or effectively address her grievances was 

reasonable in all circumstances.973 Lastly, the tribunal held that the employee acted reasonably 

in considering the likely effect on her health and well – being had she remained in the employer 

of her employer.974 As such, the employee’s decision to resign was reasonable and her 

constructive dismissal claim was subsequently upheld. The employee was awarded 

compensation of £70 500.00 which included future loss of earnings.975  

 

 
968 Morgan, B ‘Stress in the Workplace – Employers should be alert to the claims which can arise’ (2004). 

Available at: https://www.morganmcmanus.com/wp-content/uploads/2015/09/Stress-in-the-workplace-June-2004.  
969 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
970 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
971 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
972 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
973 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
974 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
975 Liz Allen v Independent Newspapers (Ireland) Limited [2nd August 2001 UD 641/2000]. 
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4.4.2.3. Marshall Specialist Vehicles Ltd v Osborne 

In the case of Marshall Specialist Vehicles Ltd v Osborne976  the employee had voluntarily 

worked longer hours as the company was experiencing difficulties.977 The employee was 

informed by her doctor that her health had begun suffering as a result thereof and she 

subsequently raised a complaint with her employer informing them of her difficulty to cope with 

her workload.978 The Employment Tribunal implied a term into her employment contract that an 

employer must not impose on an employee or acquiesce in their assumption of, a workload which 

it is reasonably foreseeable may cause physical or mental injury and held that the employer 

breached this term.979 Consequently, the Employment Tribunal held that the employee was 

constructively unfairly dismissed by the employer and awarded her a total of £52 140.00.980 

On appeal however, the Employment Appeal Tribunal (hereafter “EAT”) held that the previous 

tribunal had manufactured an implied term which it then found the employer had breached.981 It 

did however provide that a general term that an employer should take reasonable care for their 

employees, is implied in all employment contracts.982 Furthermore, to proceed in a claim for 

constructive dismissal based on this term an employee must establish: 

i. That the risk of injury was foreseeable;983  

ii. That the employer was in breach of its duty;984 and  

iii. That the breach amounted to a fundamental breach of the employment contract.985 

The EAT held that there was insufficient evidence placed before the Employment Tribunal and 

that not all relevant questions had been considered.986 The appeal was thus upheld.987 This case 

illustrates the importance of due consideration of evidence placed before a tribunal. 

 
976 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT. 
977 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 5. 
978 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 2. 
979 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 37. 
980 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 2. 
981 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 40. 
982 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 41. 
983 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 43. 
984 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 43. 
985 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 43. 
986 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 85. 
987 Marshall Specialist Vehicles Ltd v Osborne [2003] IRLR 672 EAT, para 92.  
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4.4.3. Analysing the regulative framework of Northern Ireland 

As is the case with the UK, employers in Northern Ireland and South Africa have similar duties 

in relation to the safety and wellbeing of their employees. Although the obligations placed 

upon them are similar in nature, the stigmatisation of mental health in these jurisdictions 

becomes apparent when considering the frequency of disability related disputes and the 

enforcement of legislation.  

 

4.5. CONCLUSION 

The legal frameworks of the abovementioned countries are valuable to consider in an attempt to 

develop and clarify the South African legal position on the regulation of mental health in the 

workplace. Analysing the frameworks of these countries affords the opportunity of learning from 

more developed legal frameworks in the protection of persons with mental health conditions. 

The lessons and recommendations which South Africa ought to take from the discussed countries 

will be discussed in the final chapter. 

  

https://etd.uwc.ac.za/



132 

 

CHAPTER 5: 

CONCLUSION AND RECOMMENDATIONS 

5.1. An overview ................................................................................................................... 132 

5.2. Recommendations ......................................................................................................... 137 

 

5.1. AN OVERVIEW 

 

By 2030 mental health conditions are predicted to be the leading illness globally.988 The effects 

of this are widespread and will affect many role players, with employers, governments as well 

as community and business organisations no longer being immune thereto. The blatant 

misconceptions and stigma attached to mental health conditions result in fear of disclosure and 

consequently prevent employees from seeking assistance.  

 

Chapter 2 provided an analysis of the international obligations which are binding on South Africa 

in respect of recognising mental health and acknowledging the significance thereof. Following 

the heinous human rights violations committed during the Second World War, the enactment of 

the International Bill of Rights enhanced the fundamental freedoms of humans around the world. 

The International Bill of Rights consists of both the UDHR and the ICESCR. The UDHR 

acknowledges that human rights are inherent and further prohibits the exclusion of such rights.989 

The protection afforded to persons with disabilities is extensive, with articles 5 and 7 providing 

that such persons are entitled to equal protection of the law and may not be subjected to cruel or 

inhumane treatment or punishment.990 Furthermore, article 23 specifically acknowledges the 

right to just and favourable working conditions.991  The ICESCR guarantees the enjoyment of 

economic, social and cultural rights. Article 6 acknowledges the right to work, with article 7 

confirming the right to just and favourable working conditions.992 Furthermore, article 12(1) 

 
988 Hock, Or & Kolappa et al ‘A new resolution for global mental health’ (2012) 379 National Library of Medicine 

1367.  
989 Preface, UDHR. 
990 Article 5 and 7, UDHR. 
991 Article 23, UDHR. 
992 Article 6 and 7, ICESCR. 
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recognises the right to the highest attainable physical and mental health.993 Finally, article 23 

explores the improvement of industrial hygiene.994 

 

The CRPD was created with the purpose of promoting, protecting and ensuring that individuals 

with mental and physical disabilities have full access to all human rights and freedoms.995 Its 

fundamental purpose was to empower persons with disabilities.996 To achieve this, the social 

model approach to disability was endorsed. Discrimination based on disability in all aspects of 

employment was prohibited by article 27(1)(a), whilst article 27(1)(b) reaffirms the right to just 

and favourable working conditions.997 Lastly, article 27(1)(i) addressed the provision of 

reasonable accommodation in the workplace.998 

 

The ILO, a UN specialised agency, was founded to promote and realise workplace norms and 

fundamental principles and rights. Various conventions have since been introduced with the 

Discrimination (Employment and Occupation) Convention elaborating on the duty of states to 

promote equal opportunity and treatment. The Occupational Health and Safety Convention 

recognised mental health in articles 5(b) and 11(d) and (e) when referring to health.999 Through 

the creation of the Convention on Vocational Rehabilitation and Employment of Disabled 

Persons, the ILO advocated for equal treatment of disabled persons in the workplace.1000 The 

definition of a disabled person herein, is inclusive of mental impairments.1001 Lastly, the ILO 

Disability Code promotes and safeguards both employment opportunites and safe and healthy 

working environments for persons with disabilities.1002  

 

The African Charter was adopted to promote and protect human rights and fundamental 

freedoms. The African Charter outlines rights and responsibilities which ought to be upheld at 

all times. Not only are states prohibited from discriminating against persons based on a list of 

 
993 Article 12(1), ICESCR. 
994 Article 23, ICESCR. 
995 Article 1, CRPD. 
996 Article 1, CRPD. 
997 Article 27(1)(a) and (b), CRPD. 
998 Article 27(1)(i), CRPD. 
999 Articles 5(b), 11(d) and (e), Occupational Health and Safety Convention 1958.  
1000 Vocational Rehabilitation and Employment (Disabled Persons) Convention 1983. 
1001 Article 1(1) Vocational Rehabilitation and Employment (Disabled Persons) Convention 1983. 
1002 Code of Good Practice for Managing Disability in the Workplace, preface. 
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grounds, but they are also obliged to provide the same level of protection to all individuals. 

Article 15 references the right to work, specifically the right to work under equitable and 

satisfactory conditions.1003 The right to reach the best possible state of physical and mental health 

is also provided for in article 16.1004 

 

Chapter three considered the South African legislative framework regulating mental health in 

the workplace. The enactment of the Constitution resulted in the safeguarding of the fundamental 

rights and freedoms of its citizens. The right to equality, as contained in section 9, is notably 

important as it prohibits discrimination on listed grounds, of which disability is included.1005 

Furthermore, section 23 of provides for the protection of labour rights. To realise section 23(5), 

three fundamental pieces of legislation were enacted. The LRA regulates employment 

relationships but more importantly provides for protection against unfair dismissals. 

Accompanying the LRA is the Code of Good practice on Dismissal (Dismissal Code, Schedule 

8 to the LRA) which regulates aspects of dismissal related to conduct and incapacity.1006   

 

Standard Bank v CCMA1007 established that when dismissing an employee for incapacity a four–

stage enquiry must be adopted.1008 The aim of the enquiry is to determine whether there are any 

alternatives short of dismissal which the employer can consider. IMATU v Witzenburg 

Municipality1009 confirmed that non-compliance with the four-stage enquiry reflected in item 

11(b) of the Dismissal Code would amount to the dismissal being unfair.1010 Furthermore, this 

case confirmed that incapacity may include mental illness, thus acknowledging the prevalence 

thereof.1011 Hendricks v Mercantile & General Reinsurance1012 dealt with reasonable 

accommodation and confirmed that where an employee unreasonably refuses accommodations 

offered by the employer, their dismissal would be fair.1013 In the case of New Way Motors v 

 
1003 Article 15, African Charter on Human and Peoples’ Rights. 
1004 Article 16, African Charter on Human and Peoples’ Rights. 
1005 Section 9(3), Constitution of the Republic of South Africa 1996. 
1006 Schedule 8, Labour Relations Act 66 of 1995. 
1007 Standard Bank of South Africa (SA) v Commission for Conciliation, Mediation and Arbitration (CCMA) 

[2008] 4 BLLR 356 (LC). 
1008 Standard Bank of SA v CCMA [2008] 4 BLLR 356 (LC), para 72 – 76. 
1009 IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC). 
1010 IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC), para 7. 
1011 IMATU v Witzenburg Municipality [2012] 7 BLLR 660 (LAC), para 7. 
1012 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC). 
1013 Hendricks v Mercantile & General Reinsurance Co of SA Ltd (1994) 15 ILJ 304 (LAC) 317. 
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Marsland,1014 the employee resigned and claimed constructive dismissal after falling into a 

severe state of depression. The court held that the dismissal was unfair.1015 The court further 

noted that the treatment received by the employer diminished the employee’s dignity which was 

described as appalling.1016 The landmark ruling of Legal Aid SA1017 set the precedent for courts 

to deal with matters involving depression, as a disability issue.1018 

 

The EEA serves as a primary piece of legislation, protecting the rights of persons with 

disabilities. The EEA lists disability as one of the grounds for which an employee may not be 

subjected to unfair discrimination.1019 Additionally, the EEA established the Code of Good 

Practice on Key Aspects of Employment of People with Disabilities (Employment Code).1020 

The Employment Code aims to raise awareness about employment opportunities for people with 

disabilities and the protections that should be provided to them.1021 Additionally, the 

Employment Code works to eliminate societal barriers that restrict employees from participating 

fully in society. The OHSA expands on the duties of employers towards their employees in 

relation to a safe and risk–free working environment.1022 The recent introduction explicitly 

acknowledged the responsibility of organisations to protect and promote the physical and mental 

health and safety of workers.1023 

 

Chapter four examined how the Netherlands, Northern Ireland (NI) and the United Kingdom 

(UK) regulate mental health in the workplace. The Netherlands is party to many international 

conventions and, as such, the development of their national legislative framework has been in 

line with international obligations. The Act on Equal Treatment on the grounds of Disability and 

Chronic Illness (DDA) established an anti-discrimination prohibition on the grounds of 

disability.1024 Although no clear definition of disability was provided by the DDA, the courts 

 
1014 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC). 
1015 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2886. 
1016 New Way Motor & Diesel Engineering (Pty) Ltd v Marsland (2009) 30 ILJ (LAC) 2886. 
1017 Legal Aid South Africa v Jansen [2020] JOL 47984 (LAC). 
1018 Legal Aid South Africa v Jansen [2020] JOL 47984 (LAC). 
1019 Section 6, EEA. 
1020 Code of Good Practice on the Employment of People with Disabilities.  
1021 Code of Good Practice on the Employment of People with Disabilities. 
1022 Section 8(2), OHSA. 
1023 International Organisation for Standardisation (ISO) International Standard 45001(2018), introduction. 
1024 Open Society Institute ‘Rights of People with Intellectual Disabilities: Access to Education and Employment’ 

(2005) Netherlands Monitoring Report, 23. 
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have emphasised the absolute importance of interpreting legislation in a manner which is 

consistent with the UN Conventions and thus confirmed that the definition of a disability is ‘a 

limitation which results in particular from physical, mental or psychological impairments which 

in interaction with various barriers may hinder the full and effective participation of the person 

concerned in professional life on an equal basis with other workers’.1025 The DDA also regulates 

reasonable accommodation and provides that disabled persons are entitled to adaptations which 

are necessary to enable them to participate fully in society.1026 The Working Conditions Act 

places a duty on employers to protect employees’ health and safety in all aspects of employment 

and are also obligated to implement a policy aimed at attaining the best possible working 

conditions.1027 

 

Following Brexit, the Disability Discrimination Act of 1995 continues to find application in NI. 

The definition of a disability in NI is inclusive of mental health conditions.1028 Employers are 

also required to make reasonable adjustments for disabled persons, with what constitutes a 

reasonable adjustment being explored in section 6 of the Disability Discrimination Act.1029 

Employers are however not liable to make reasonable adjustments where they were not aware of 

the disability or substantial disadvantage caused by it. In British Telecommunications v Meier it 

was confirmed that the provision of an adjustment is not subject to an employee suggesting it.1030 

The Health and Safety at Work (Northern Ireland) Order 1978 (HSW Order) places a duty on 

employers to ensure the health, safety and welfare of employees.1031 This duty includes assessing 

the risk of stress-related ill- health arising from work activities.1032 The court in Sullivan v The 

Southern Health Board held that the employer was liable to compensate the employee as they 

had not addressed his legitimate complaints.1033 The UK’s Equality Act acknowledges mental 

health conditions in its definition of a disability.1034 Chapter 2 of the Equality Act prohibits 

 
1025 Open Society Institute ‘Rights of People with Intellectual Disabilities: Access to Education and Employment’ 

(2005) Netherlands Monitoring Report, 24. 
1026 Open Society Institute ‘Rights of People with Intellectual Disabilities: Access to Education and Employment’ 

(2005) Netherlands Monitoring Report, 24. 
1027 Article 3(1), Working Conditions Act 1999. 
1028 Part 1 and Schedule 1, Disability Discrimination Act. 
1029 Section 6(4)-(d), Disability Discrimination Act.  
1030 British Telecommunications PLC v Meier [2019] NICA 43. 
1031 Health and Safety at Work (Northern Ireland) Order 1978. 
1032 HSENI ‘Mental Wellbeing’ available at 

https://www.hseni.gov.uk/sites/hseni.gov.uk/files/publications/%5Bcurrent-domain%3Amachine-

name%5D/mental-wellbeing-guide-for-employers (accessed 7 October 2021). 
1033 Sullivan v The Southern Health Board [1997] 3 IR 123. 
1034 Section 6 (1)(a) – (b), Equality Act 2010 c.15. 
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discrimination based on disability, with section 15 exploring what constitutes discrimination.1035 

Employers are also obligated to provide reasonable accommodation where possible.1036 This was 

illustrated in Marie Claire McLaughlin v Charles Hurst Limited where the court found in favour 

of the employee, having held that the employer had failed to properly consider her request for 

accommodation.1037 The Health and Safety at Work Act 1974 (HSWA) provides that all 

employers have general duty to look after their employees’ welfare.1038 The Management of 

Health and Safety at Work Regulations 19991039 (MHSW Regulations) provides that employers 

must assess and manage risk to their employees.1040 

 

 

5.2. RECOMMENDATIONS 

 

A multi-sectoral approach is necessary to improve the regulation of mental health in the South 

African workplace. All parties including, but not limited to, government departments, the public 

and the private sector have roles to play. The South African government ratified the CRPD on 

30 November 2007 and committed itself to fulfilling the obligations thereof.1041 A government 

that ratifies the CRPD ultimately pledges to, without any discrimination, promote and ensure the 

full realisation of all human rights and fundamental freedoms for persons with disabilities.1042 

To monitor the effective implementation of the provisions of the CRPD is to ensure 

accountability of state parties in fulfilling their obligations. Under the CRPD all state parties are 

required to submit regular reports on the actions taken to give effect to the CRPD’s 

obligations.1043 The initial report is required to be submitted within the first two years of the 

CRPD being in force.1044 Thereafter, a minimum of one report every four years is required.1045 

 
1035 Section 15, Equality Act 2010 c.15. 
1036 Government Equalities Office ‘Equality Act 2010’ 3. 
1037 McLaughlin v Charles Hurst Limited [2016] NIIT 00083 15IT. 
1038 Health and Safety at Work Act. 
1039 Management of Health and Safety at Work Regulations 1999 No. 3242. 
1040 Regulation 3, Management of Health and Safety at Work Regulations 1999 No. 3242. 
1041 Ramodibe D ‘South Africa's compliance with UN Conventions on Rights of Persons with Disabilities and 

Rights of the Child: input by Civil Society’ available at https://pmg.org.za/committee-meeting/12656/.  
1042 Article 4, CRPD. 
1043 Article 35, CRPD. 
1044 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1045 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
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Legislation plays a vital role in overcoming segregation and discrimination in the workplace, 

which is precisely what persons with mental health conditions require protection from. Despite 

ratifying the CRPD, South Africa is yet to promulgate disability specific legislation. Instead, 

protection is provided for, on a piecemeal basis, in existing legislation.1046 A foundational 

concept of international law is that a state party to an international treaty must ensure that its 

national legislation and practice adhere the treaty's requirements, which South Africa does 

through the promulgation of our labour law dispensation.1047 Furthermore, section 9 of the 

Constitution provides that legislative and other measures designed to protect and advance 

persons and categories of persons who have been disadvantaged by unfair discrimination may 

be taken to promote the achievement of equality.1048 The obligation to prohibit all discrimination 

based on disability and to provide equal and effective protection to persons with disabilities as 

contained in Article 5 of the CRPD necessitates the following: 

i.  the inclusion of both the prohibition in national laws and, preferably, national 

constitutions; and  

ii. the adoption of detailed legislative provisions covering discrimination in all areas 

of public and private life.1049  

 

There is no mandated manner in which to comply with such obligation and state parties have 

discretion in doing so. One approach is to enact a disability discrimination law that prohibits 

discrimination on the basis of disability in general while also providing clear laws for certain 

areas of public and private life.1050 Another possibility is to implement a disability-equality law, 

similar to the gender-equality legislation that has been enacted in various states, which would be 

solely premised on the protection and promotion of persons with disabilities in the workplace.1051 

In other words, an over-arching piece of legislation regulating the treatment of persons with 

 
1046 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1047 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1048 Section 9, Constitution.  
1049 Article 5, CRPD.  
1050 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1051 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
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disabilities in the workplace.1052 This type of legislation does not just prevent discrimination; it 

also addresses a wide range of concerns affecting people with disabilities.1053 Additional 

implementing legislation should be enacted by South Africa.  

 

Summarily, South Africa ought to consider the following: 

i. Adopting either a comprehensive, general discrimination law which ultimately 

prohibits the use of disability as a ground of discrimination in public and private 

life;1054 and/or  

ii.  Adopting non-discrimination laws in various sectors such as employment, 

education, and access to justice which would include disability as a prohibited 

ground of discrimination;1055 and/or  

iii. Adopting disability-equality law by prohibiting discrimination based on 

disability.1056  

 

 

In this premise, there is a selection of reasonably viable options available to South Africa.1057The 

advantages of the promulgation of legislation dealing specifically with disability include legal 

certainty. The current climate of mental health in the workplace is uncertain with courts 

contributing thereto by handling matters dealing with mental health in an inconsistent manner. 

The decisions of New Way Motors v Marsland1058 and Independent Municipal & Allied Trade 

Unions (IMATU) obo Strydom v Witzenberg Municipality1059 demonstrate the inconsistency 

with which courts have dealt with mental health in the workplace. In New Way Motors v 

Marsland, the court recognised depression as a disability, effectively offering hope for the 

 
1052 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1053 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1054 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1055 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1056 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1057 United Nations (UN) ‘Chapter 5: National legislation and the Convention – Incorporating the Convention into 

domestic law’ available at https://www.un.org/development/desa/disabilities (accessed 24 October 2021). 
1058 Marsland v New Way Motor & Diesel Engineering (J4175/02) [2008] ZALC 157. 
1059 IMATU obo Anton Strydom vs Witzenburg Municipality [2012] BLLR 660 (LAC). 
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adequate regulation of mental health in the workplace.1060 However, in IMATU v Witzenberg 

Municipality depression was dealt with as an incapacity issue, effectively minimising the 

severity of the matter. For laws to achieve their purpose there ought to be legal certainty which 

South Africa is currently lacking. To effectively combat this uncertainty, at the very least, the 

definition of a disability should be abundantly clear. Although the CRPD fails to provide a 

definition of a disability, its description of persons with disabilities, is based on the social model, 

and explicitly includes mental health conditions by providing that persons with disabilities 

include ‘those who have long-term physical, mental, intellectual or sensory impairments which 

in interaction with various barriers may hinder their full and effective participation in society on 

an equal basis with others’.1061 South Africa’s EEA reflects this by defining persons with 

disabilities as people ‘who have a long-term or recurring physical, including sensory, or mental 

impairment which substantially limits their prospect of entry into or advancement in 

employment’.1062 Yet despite this mirrored definition, courts remain inconsistent with the 

manner in which they approach matters concerning mental health.  

 

Disability specific legislation does not guarantee better protection and promotion of the rights of 

persons with disabilities and by extension, mental health conditions, if the legislation itself is not 

implemented and enforced effectively. It is only through the effective implementation of the law 

that societal attitudes can be positively influenced to enhance the promotion and protection of 

the rights and welfare of persons with mental health conditions. Despite the rights guaranteed by 

international conventions and the Bill of Rights, South Africa still has a significant human rights 

implementation gap.1063 This is due in part to a lack of effective and efficient mechanisms for 

monitoring the application of these rights, as well as what determines resource allocation 

decisions for their realisation.1064  

 

The UN made provision for this in Article 33(2) of the CRPD which highlights the importance 

of ensuring that state and private parties are held responsible for the implementation of these 

 
1060 Marsland v New Way Motor & Diesel Engineering (J4175/02) [2008] ZALC 157. 
1061 Article 1, CRPD. 
1062 Section 5, EEA. 
1063 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces/item/2320-sa-needs-an-independent-

monitoring-framework-to-implement-rights-of-persons-with-disabilities (accessed 1 November 2021). 
1064 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
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rights by providing that parties to the convention should establish an independent monitoring 

framework (IMM).1065 In addition, state parties are obliged to adequately fund the established 

IMM to ensure its effective functioning.1066 The functions of the IMM include reporting to the 

UN Committee on the CRPD every four years on South Africa’s implementation of the rights 

contained in the CRPD and those expressed in our Constitution and domestic legislation.1067 The 

role of the IMM is crucial in that the UN Committee relies extensively on the provision of 

accurate information, reflecting the true circumstances of state parties.1068 Along with 

monitoring, the IMM aims to provide guidance, raise awareness, and advocate for the rights and 

freedoms of persons with disabilities in the country.1069 This will in addition, aid in addressing 

the stigma associated with disabilities. Thus, establishing a monitoring system is critical to 

mainstreaming disability concerns in South Africa. To expedite the process of designating an 

IMM, the South African Human Rights Commission (SAHRC) has been proposed as the most 

suitable institution.1070 This is largely due to the SAHRC’s powers to monitor, protect and 

promote human rights, which stems from it being an “A” status independent National Human 

Rights Institution (NHRI).1071  

 

South African employers have a duty to reasonably accommodate employees in instances where 

it does not cause undue hardship.1072 Initially, accommodations for persons with disabilities were 

primarily funded by organisations. The funding received from these organisations made early 

developments relating to accommodations for persons with disabilities, possible.1073 Funding 

awarded to government institutions and NGO’s, in most instances, was used to subsidise 

 
1065 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1066 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1067 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1068 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1069 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1070 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1071 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1072 Gresse E ‘An analysis of the duty to reasonably accommodate employees: a comment on Jansen v Legal Aid 

South Africa’ 24 AJOL 121. 
1073 Van Niekerk L ‘Supported employment: Recommendations for successful implementation in South Africa’ 

(2011) 41 South African Journal of Occupational Health 87. 
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transport costs, initial startup costs and other services including advice regarding work clothing 

and preparation.1074 

 

However, to ensure the effective realisation of accommodations, stable and sufficient funding is 

required.1075 Funding will also allow for consultations with relevant health professionals to best 

ensure that working environments are medically suitable for persons with mental health 

conditions.1076 The fragmentation and inconsistent funding sources which are currently relied 

upon in South Africa are presenting a serious barrier which is ultimately hindering the supply of 

reasonable accommodation.1077 The success of the IMM will therefore be determined by the 

adequacy of funding received.1078 The appointment of a body of inspectors responsible for 

conducting in person assessments of the workplace and the accommodations required to be made 

for employees with disabilities, will ensure that employers have provided accommodations 

which benefit their employees and have not just theoretically complied with their duties. 

 

The success of the appointment of such a body is evidenced in the Netherlands where the Labour 

Inspectorate promotes compliance with labour protection laws.1079 The Labour Inspectorate is 

responsible for overseeing the compliance of both public and private establishments.1080 

Enforcement of employment legislation is also performed by the Labour Inspectorate and is done 

in conjunction with other supervisory institutions.1081 The Labour Inspectorate is not only 

mandated to perform programmed visits, but is also tasked with investigating employee 

complaints regarding working conditions, working hours and remuneration.1082 The provision of 

 
1074 Van Niekerk L ‘Supported employment: Recommendations for successful implementation in South Africa’ 

(2011) 41 South African Journal of Occupational Health 87. 
1075 Van Niekerk L ‘Supported employment: Recommendations for successful implementation in South Africa’ 

(2011) 41 South African Journal of Occupational Health 87. 
1076 Van Niekerk L ‘Supported employment: Recommendations for successful implementation in South Africa’ 

(2011) 41 South African Journal of Occupational Health 87. 
1077 Van Niekerk L ‘Supported employment: Recommendations for successful implementation in South Africa’ 

(2011) 41 South African Journal of Occupational Health 87. 
1078 Malatji, B ‘SA needs an independent monitoring framework to implement rights of persons with disabilities’ 

available at https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces (accessed 1 November 2021). 
1079 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1080 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1081 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1082 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
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preventative information commences the inspection campaign during which the Labour 

Inspectorate distributes information packages to employers, containing all relevant information 

pertaining to their legal duties and the course of an inspection.1083 Where violations are 

discovered during an investigation or an inspection, the Labour Inspectorate then intervenes and 

issues sanctions. 1084 The Health and Safety Executive (HSE) in the UK is responsible for 

securing the health, safety and welfare of employees and the general public in respect of the 

manner in which business is conducted.1085 In certain instances local governments are tasked 

with performing alongside the HSE in occupational safety and health investigations.1086 

Similarly, Northern Ireland’s inspectorate body is the Health and Safety Executive for Northern 

Ireland (HSENI) whose duties and functions are identical to that of the HSE.1087 

 

Through the promulgation of disability specific legislation in SA employers will be required to 

comply with the duties placed upon them. As mentioned before, legislation by itself is futile if 

not properly implemented and enforced. The need for actionable consequences is thus necessary 

to ensure the effectiveness and ultimate success of legislation. In the Netherlands the severity of 

the sanctions imposed by the Labour Inspectorate is dependent on the legislation which has been 

breached and the seriousness of the violation.1088 The sanctions imposed in the Netherlands 

include verbal comments, official warnings, immediate suspension of employment activities, 

administrative fines, criminal proceedings and penalty orders.1089 Monetary sanctions have 

proven to be effective with Dutch employers noting that one of the primary reasons for their 

compliance with their legislative duties, is the monetary sanctions imposed on them in the event 

of their failure.1090 The HSE in the UK have various types of enforcement action, including but 

not limited to providing information to relevant parties, serving notices, withdrawing approvals 

 
1083 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1084 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1085 ILO ‘United Kingdom – 2013’ available at https://www.ilo.org/dyn/legosh/en/f?p=14100 (accessed 5 

November 2021). 
1086 ILO ‘United Kingdom – 2013’ available at https://www.ilo.org/dyn/legosh/en/f?p=14100 (accessed 5 

November 2021). 
1087 ILO ‘Labour Inspection country profiles: United Kingdom’ available at 

https://www.ilo.org/labadmin/info/WCMS_112602/lang--en/index.htm (accessed 5 November 2021). 
1088 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1089 UN ‘Labour Inspection Structure and Organization’ available at 

https://www.ilo.org/labadmin/info/WCMS_156052/lang--en/index.htm (accessed 6 November 2021). 
1090 Croner – I ‘Netherlands: In Depth’ available at 

https://app.croneri.co.uk/topics/netherlands/indepth?product=133 (accessed 4 November 2021). 
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and licenses, and prosecution.1091 In addition, when failing to comply with legislative obligations, 

employers further expose themselves to constructive dismissal claims by employees who claim 

that the refusal to reasonably accommodate them ultimately resulted in having no alternative 

other than resignation.1092   

 

The inclusion of persons with mental health conditions will be drastically improved by 

facilitating an environment which reasonably accommodates their abilities. Governments should 

empower organisations which best represent persons with mental health conditions. These 

organisations should be mandated to monitor the implementation of policy and law in accordance 

with international standards. This will effectively ensure that the government is held accountable 

for their internationally imposed obligations. 

 

According to the ILO, discrimination in the workplace is likely to occur if negative attitudes are 

present. This is largely due to the ignorance of mental health. Restricted exposure limits 

awareness and understanding and anecdotally, mental disabilities are far less understood than 

their physical counterpart. Although employers are not immune to the effects of restricted 

exposure, they perform an increasingly important function as the approach and acceptance by 

employers play a vital role in successfully integrating persons with disabilities into the 

workplace. Employers thus have the potential to steer the attitude towards mental health in a 

positive manner, which is precisely why their role is crucial. 

 

In considering the effectiveness and practicability of the legislative frameworks, the comparison 

had between South Africa and the likes of the Netherlands, Northern Ireland and the United 

Kingdom allow for the identification of lacunae. Such lacunae as acknowledged and discussed 

in the aforementioned chapters, are able to be addressed through the various mechanisms 

currently being implemented in the respective international jurisdictions. By doing so, not only 

is South Africa’s legislative framework strengthened but its comprehensiveness will be 

improved.  

 
1091 ILO ‘Labour Inspection country profiles: United Kingdom’ available at 

https://www.ilo.org/labadmin/info/WCMS_112602/lang--en/index.htm (accessed 5 November 2021). 
1092 Ivan Israelstam ‘ Discipline and Dismissal’ available at https://www.labourguide.co.za/discipline-

dismissal/740-what-factors-constitute-constructive-dismissal (accessed 3 November 2021). 
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