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                                                                 ABSTRACT 

  

 Although Nigeria is a signatory to several international, regional, and homegrown legal 

instruments seeking to promote the rights of women, like; the Convention on the Elimination of 

all Forms of Discrimination against Women,  the Protocol to the African Charter on Human and 

Peoples’ Rights on the Rights of Women in Africa, and supported fundamentally by the 

Constitution of the Federal Republic of Nigeria 1999, which disallows female gender 

discrimination and also allows women the right to own immovable property. Evidence, however, 

abounds in most Nigerian communities and ethnic groupings of the flagrant disregard and abuse 

of the rights of women, especially in reference to property ownership and inheritance during and 

after marriage. Since the practices that deepen these manifestations of discrimination are supported 

by age-long traditional beliefs and customs, it seems to thrive without regard to the position of 

conventions and laws as those aforementioned. It is believed that the patriarchal nature of the Igala 

(a minority ethnic group, living in Kogi State, North – Central Nigeria and the focal point of this 

research) provides an enabling environment for women’s exclusion regarding property ownership 

and inheritance, with culture being used as a tool to justify violations. This research, in specific 

terms, therefore, leverages the substantive equality approach and the claims of patriarchy, which 

is the core focus of radical feminism theory, to analyse the extent to which traditional beliefs and 

customs support the violation of the rights of women, as well as the manifestations of 

discrimination in the exercise of their rights to property ownership and inheritance during and after 

marriage under the Igala Native Laws and Customs while identifying factors that impede the 

enforcement of extant laws and conventions against the violation of the rights of women among 

ethnic groups in Nigeria. This research adopted the doctrinal approach and the Desk-based 

research method. The doctrinal approach critically assesses the existing legal and institutional 

framework for the advancement of women’s rights in Nigeria as it relates to property ownership 

and inheritance. A desk-based research entails gathering and analysing data from existing sources. 

This research shows that the patriarchal nature of the Igala ethnic group sets the parameters for 

women’s structurally unequal position in families by enabling male dominance in terms of 

property ownership and inheritance. This research suggests an urgent need to eliminate 

discriminatory practices that deprive married women, widows, and divorced women of their rights 

to property and inheritance. 
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CHAPTER ONE 

GENERAL INTRODUCTION 

1.1       Introduction 

Nigeria is a signatory to the International Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW)1 and the Protocol to the African Charter on Human 

and Peoples Rights on the Rights of Women in Africa (Maputo Protocol),2 both of which, as the 

titles suggest, aim to enhance women’s rights and reduce female gender discrimination in relation 

to women’s rights to obtain immovable property during and after marriage and inheritance in 

Nigeria.3  Similarly, section 42 of the Constitution of the Federal Republic of Nigeria (CFRN) 

prohibits discrimination on the grounds of gender. 4  However, female gender discrimination 

continues to predominate, chiefly accommodated within the frame of cultural practices.5 

This is evident in the prevalence of ethnic traditions that preclude women from property ownership 

and inheritance/succession. These cultural practices provide a platform not just for male 

dominance but also for the exercise of far-reaching authority and control, thereby contradicting 

the afore-mentioned legal structures, which are of special relevance to protecting and promoting 

women’s property rights in Nigeria.6  

                                                           
1 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 18 December 1979, 

United Nations, Treaty Series, Vol. 1249, 13. 
2 Protocol to the African Charter on Human and Peoples’ Rights on the Right of Women in Africa (the Maputo 

Protocol), 11 July 2003. 
3 Anyogu F Access to Justice in Nigeria; A Gender Perspective 2 ed. (2013) ch.3. 
4 S 42(1) The Constitution of the Federal Republic of Nigeria 1999 (as amended, 2011) (The Nigerian Constitution) 

“A citizen of Nigeria of a particular community, ethnic group, place of origin, sex, religion, or political opinion shall 

not, by reason only that he is such a person;- (a) be subjected either expressly by, or in the practical application of, 

any law in force in Nigeria or any executive or administrative action of the government, to disabilities or restrictions 

to which citizens of Nigeria of other communities, ethnic groups, places of origin, sex, religious or political option are 

not made subject; or (b) be accorded either expressly by, or in the practical application of, any law in force in Nigeria 

or any such executive or administrative action, any privilege or advantage that is not accorded to citizens of Nigeria 

of other communities, ethnic groups, places of origin, sex, religion or political opinions. 
5 Dickson E, Alobo E, Eni E, & Egbe I, ‘Women Gender Equality in Nigeria: A Critical Analysis of Socio-Economic 

and Political Gender Issues’ Vol. 4(1) Gender Research in Peace, Gender and Development (JKGD) (2014) 15-20. 
6 Dickson, Alobo, Eni etal (2014) 17. 
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In addition, the patriarchal nature of the Igala ethnic group establishes the criteria for women’s 

inherently inequitable position by enabling male dominance in terms of property ownership and 

inheritance. The Igala customary law  primarily affect women married under Igala customary law.7 

This inferior status imposed on women by patriarchy in society, which manifests through 

subordination, oppression and marginalisation, has attracted the attention of feminists and 

scholars.8 This research employed the substantive equality theory and the radical feminism theory 

to analyse the legal and feminist perspectives on patriarchy and its effect on the rights of women 

to property ownership and inheritance. These theories were specifically chosen because they 

possess an array of perspectives on the best way for advancing and upholding women’s rights to 

property ownership and inheritance during and after marriage, as required in Article 7 (d) of the 

Maputo Protocol.9   

This thesis will examine the legal framework that protects women from cultural barriers to 

ownership of property and inheritance with special reference to Article 7 (d) Maputo Protocol, 

which categorically states that women and men shall have the right to an equitable sharing of the 

joint property deriving from the marriage in the event of a separation, divorce or annulment of 

marriage. In addition, General Comment No. 6 on the Maputo Protocol provides guidance on the 

interpretation of women's rights during separation, divorce, or annulment of marriage. It aims to 

ensure that women and men have an equitable share of property jointly owned while the marriage 

is active. Further, Article 21(1) of the Maputo Protocol clearly states that  

                                                           
7 Agbonika J ‘The Right of a Woman to Succession and Inheritance under Native Law and Custom in Nigeria: The 

Need for Reform’ Vol. 5 (1) Kogi State University Bi-Annual Journal of Public Law (2013). 
8 Makama G ‘Patriarchy and Gender Inequality in Nigeria: The Way Forward’ Vol. 9 (17) European Scientific Journal 

(2013) 115-123. 
9Article 7(d) Maputo Protocol “in case of separation, divorce or annulment of marriage, women and men shall have 

the right to an equitable sharing of the joint property deriving from the marriage”.   
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a widow shall have the right to an equitable share in the 

inheritance of the property of her husband. A widow shall have 

the right to continue to live in the matrimonial house. In case of 

remarriage, she shall retain this right if the house belongs to her 

or she has inherited it. 

An examination of Article 7(d), the guidance provided by the General Comment No. 6 of the 

Maputo Protocol, and Article 21(1) will facilitate a better understanding of how the patriarchal 

nature of the Igala society contradicts these provisions of the Maputo Protocol that specifically 

safeguard the rights of women to property ownership in the event of a separation, divorce or 

annulment of marriage and inheritance in the event of the death of her husband. 

In addition, the thesis examined how the exclusion of women in property ownership and 

inheritance/succession under the Igala customs during and after marriage constitutes female gender 

discrimination. 

To achieve this aim, an analysis of the Igala ethnic group (North-Central Nigeria) in Nigeria was  

undertaken. The Igala people is situated in Kogi State with about two million people.10 This ethnic 

group was chosen specifically for its cultural practice that accords males with a higher status than 

females. Additionally, the Igala culture views women as property to be inherited, making it 

difficult for women to own their property. This research  demonstrates how the socio-cultural 

practices of the Igala people contradict the provisions of these legal frameworks that allow women 

the right to property ownership and inheritance/succession during and after marriage in Nigeria. 

The legal obligations for addressing gender discrimination and the extent to which CEDAW, the 

Maputo Protocol, and the Nigerian Constitution inform judicial decisions on women’s rights to 

                                                           
10 Atawodi S, Olowoniyi O, &  Daikwo M ‘Ethnobotanical Survey of some Plants Used for the Management of 

Hypertension in the Igala Speaking Area of Kogi State’ Vol. 4 Nigeria Annual Research & Review in Biology (2014) 

4535-4543. 
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property ownership and inheritance/succession in Nigeria was also be examined. A critical analysis 

of how the Nigerian government has responded to this discriminatory practice rooted in cultural 

practices will facilitate a better understanding of the gaps that need to be addressed in order to 

eliminate this tradition. Lessons were drawn from other African countries like Kenya and South 

Africa for the purpose of examining how the South African and Kenyan government advances the 

rights of women in the area of property ownership and inheritance by incorporating the notion of 

substantive equality in their national Constitutions. Kenya has greatly achieved gender equality 

between men and women and has incorporated the notion of substantive equality in their national 

Constitution. Also, it is imperative to draw lessons from South Africa because they have 

incorporated the substantive notion of equality in their national Constitution. The South African 

Constitutional Courts' approach also validates this. 

1.2        Statement of Problem  

A number of attempts have been made at the global, regional, and domestic levels to eliminate 

discrimination against women, especially in property ownership and inheritance during and after 

marriage11.  These endeavours have culminated in several human rights instruments such as the 

Universal Declaration of Human Rights 12 , International Covenant on Economic, Social and 

Cultural Rights, 13  International Covenant on Civil and Political Rights 14 , CEDAW, African 

Charter on the Human and Peoples’ Rights,15 and the Protocol to the African to the African Charter 

on the Human and Peoples’ Rights on the Rights of Women in Africa, which protects the rights of 

                                                           
11 Ayanleye O ‘Gender Rights’ in Oliyide O (eds) Rights, (2006) 130. 
12 Universal Declaration of Human Rights (UDHR), adopted 1 December, 1948 UNGA Res 217 A (III) (UDHR) 

Article 17 (1) UDHR “Everyone has the right to own property alone as well as in association with others”. 
13 International Covenant on Economic, Social and Cultural Rights (ICESCR), 16 December 1976. 
14 International Convention on Civil and Political Rights (ICCPR) 1976.  
15 African Charter on Human and Peoples’ Rights (African Charter), 27 June, 1981, (AB/LEG/67/13. Rev. 5, 21 I.L.M 

58. 
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women to property16. Similarly, at the national level, the Nigerian Constitution makes provisions 

for the protection of women’s rights to property17.  However, Igala women are still faced with the 

challenge of exclusion from property ownership and inheritance rights due to cultural constraints 

premised on patriarchal assumptions and attitudes.   

In addition, land ownership in Nigeria, particularly among the Igala, is either communal or family 

lands.18 Traditionally, women had no right to the allocation of either communal or family land 

because lands were basically acquired by settlement or conquest.19 Consequently, women are 

being treated with prejudice with respect to the right to use land and to own property in the Igala 

ethnic group. In addition, women are not allowed to inherit their deceased husband’s property. In 

the same vein, women who are divorced or going through a separation do not have a right to a 

share of their husband's property or property jointly owned by them.20  

Furthermore, it is an accepted practice within the Igala custom of inheritance and succession that 

a woman does not inherit from the estate of her husband.21 It is believed that upon marriage, she 

is allowed to remain in the home only for as long as the marriage lasts. While the marriage is still 

subsisting, it does not confer on her the status of co-owner or joint owner, and she has no right to 

inherit her husband’s property upon his death intestate or divorce. However, a widow is allowed 

the right to retain, use, and the possession of the matrimonial home if she has male children and is 

                                                           
16 Adekile O ‘Property Rights of Women in Nigeria as Impediment to Full Realization of Economic and Social Rights’, 

available at https://ssrn.com/absreact=1616270 (accessed 27 September, 2021). 
17 Section 43, Nigerian constitution, “subject to the provisions of this constitution, every citizen of Nigeria shall have 

the right to acquire and own immovable property anywhere in Nigeria”. 
18 Abdullahi A Igala History and Culture in Igala Language Studies. (2001) 241, Ateji A The Influence of Early 

Marriage on Effective Participation of Igala Women in Human Development; its Implication for Family Counselling, 

(unpublished PhD thesis, Faculty of Education, University of Jos, 2006) 18-19. 
19 Abdullahi A (2001) 235. 
20 Isaiah A ‘The Igala Traditional Religious Belief System: Between Monotheism and Polytheism’ available at 

https://www.ajol.info/index.php/og/article/view/109609/99374  (accessed 28 February, 2021). 
21 Okwoli P Introduction to Igala Traditional Religion (1996) 53-59. 

https://etd.uwc.ac.za/
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also subject to her good behaviour. Where a widow has no child and refuses to be inherited by her 

husband’s relations, she will not be allowed to retain their matrimonial home.22 Also, a widow 

with only female children is regarded as a widow with no child and will not be allowed to retain 

her matrimonial home unless she accepts to marry her husband’s relations.23 Similarly, in the event 

of a dissolution of marriage under Igala custom, the woman ceases to retain the right to remain in 

the matrimonial home even though the house may have been jointly built by them.24 The impact 

of these discriminatory practices is that women lose their rights to property ownership during and 

after marriage, perpetuating unfavorable cultural norms and negatively affecting their human 

rights and economic rights.25 

The Nigerian Constitution, which is the foundation of the protection of women’s rights in Nigeria, 

has continued to be violated because of the patriarchal nature of the Igala society.26  Similarly, the 

Universal Declaration of Human Rights, 27  International Covenant on Economic, Social and 

Cultural Rights,28 International Covenant on Civil and Political Rights,29 CEDAW,30 the African 

                                                           
22 Olong M ‘Cultural Practices and Traditional Beliefs as Impediments to the Enjoyment of Women’s Rights in 

Nigeria’, Nigeria Bar Association Journal of Contemporary Legal Issues, Idah Branch, Kogi State, (2009) 123. 
23 Boston J The Igala Kingdom (1968) 98-146. 
24 Okwoli P Introduction to Igala Traditional Religion (1996) 23-45. 
25   Adeoye O ‘Women, Culture and Africa’s Land Reform Agenda’ (2018) available at 

https://doi.org/10.3389/fpsyg.2018.02234 (accessed 1 March 2024). 
26 Ngwankwe C “Realizing Women’s Economic and Cultural Rights: Challenges and Strategies in Nigeria’, available 

at http://www.serac.org/Publication/NGWAKWE.pdf  (accessed 8 September, 2021). 
27 Article 2, UDHR sets the principle of non-discrimination, including based on sex, in the enjoyment of rights 

guaranteed in the Declaration. Among many other rights, the Declaration recognizes the rights to property, food, 

housing and education 
28 Article 3, ICESCR, calls on States parties to “undertake to ensure the equal right of men and women to the 

enjoyment of all economic, social and cultural rights set forth in the present Covenant” and prohibits discrimination 

based on sex. 
29 International Convention on Civil and Political Rights, 1976, article 3, guarantees equality between women and 

men, and it prohibits discrimination based on sex, among other grounds, 
30 Art. 16 (1)(h) CEDAW provides “The same rights for both spouses in respect of the ownership, acquisition, 

management, administration, enjoyment and disposition of property, whether free of charge or for a valuable 

consideration”. 
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Charter, and the Maputo Protocol31 specifically addresses this discriminatory practice that impedes 

the right of women to property ownership and inheritance during and after marriage has met very 

stiff resistance within the Igala ethnic group, because it is believed that strict implementation of 

these legal instruments will negate the patriarchal system upheld among the Igala people. Despite 

the clear provisions of these human rights instruments, Nigeria is yet to enact a proactive 

legislation that would specifically remove the practice of patriarchy that excludes women from 

property inheritance, especially when a man dies intestate.32 

Lastly, Igala women are largely uninformed about their right to property ownership and inheritance 

during and after marriage due to a lack of education, hence the flagrant abuse or violation of this 

right. High illiteracy has made most women ignorant of the existing legislation that protects and 

promotes their rights to property ownership and inheritance. Similarly,  a few court judgments 

have recognised women’s rights to property ownership and the inheritance of immovable property 

in Nigeria. However, many women are unaware of these court judgments due to the high level of 

illiteracy. 

Existing research lacks examination of the safeguarding and advancement of Igala women's rights 

to property ownership and inheritance during and after marriage in Nigeria. This research aims to 

fill this gap. While some researchers have acknowledged the exclusion of Igala women from 

                                                           
31 Art. 7(d) the Maputo Protocol provides that “in case of separation, divorce or annulment of marriage, women and 

men shall have the right to an equitable sharing of the joint property deriving from the marriage”.  This provision 

received further clarification by the General Comment No.6 on the Protocol to the African Charter, which clearly, 

provided guidance on the interpretation of Article 7(d) on the rights to property during separation, divorce or 

annulment, and the extent to which men and women shall have equitable rights of joint property deriving from the 

marriage. 
32 Although the Nigerian government has not yet enacted laws specifically aimed at dismantling patriarchy and 

ensuring women's right to property inheritance, several states, including Enugu, Rivers, and Kogi, have passed laws 

to protect women's rights in various areas such as female circumcision, marriage, widowhood, maternal care, genital 

mutilation, prostitution, sexual exploitation, and property rights. Furthermore, the Violence Against Persons 

(Prohibition) Act 2015 has a positive impact on women's rights. However, it does not specifically safeguard women's 

rights to property ownership and inheritance during and after marriage. 

https://etd.uwc.ac.za/
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property ownership and inheritance as a cultural practice rather than a discriminatory practice or 

human rights concern, this research seeks to challenge that notion. The findings and analyses are 

anticipated to offer valuable perspectives and recommendations for cultural shifts aimed at 

safeguarding women's rights to property ownership and inheritance. 

1.3       Research Questions 

This thesis proposes a detailed examination of whether Nigerian laws and practices on property 

rights for women are consistent with the country’s obligations under international law – using the 

Igala people as a case study. The primary research question is how gender laws and policies in 

Nigeria impact the rights of Igala women with respect to property ownership and inheritance 

during and after marriage. 

The secondary research questions that are needed to answer the primary research questions are: 

a. Using the substantive equality framework and the radical feminism theory, how 

has patriarchy impacted the rights of Igala women to property ownership and 

inheritance during and after marriage? 

b. Does the legal framework in Nigeria on gender discrimination effectively 

safeguard the rights of Igala women to property ownership and inheritance? 

c. What are the barriers to the effective implementation of this legal framework? 

d. What are the institutional mechanisms for the advancement of the property 

rights of women in Nigeria? 

e. What more needs to be done to ensure sustainable improvement in the status of 

the Igala women in property ownership and inheritance in Nigeria? 

 

https://etd.uwc.ac.za/
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1.4       Research Objectives 

The main objective of the proposed thesis is to examine and evaluate the impact of gender laws 

and policies in Nigeria on the rights of Igala women with respect to property ownership and 

inheritance during and after marriage. In addition, this research used the substantive equality 

framework and the radical feminism theory to examine the gender laws and give a proper 

understanding of how these legal instruments impact the rights of women generally and 

particularly how the patriarchal nature of the Igala society impacts the rights of women to property 

ownership and inheritance in Nigeria.  

1.5       Literature Review 

1.5.1      The Nigerian context 

Nigeria is located in West Africa with a population of approximately 200 million people,33 with 

an estimated 99.13 million women.34  It is the most populous country in Africa and about the 

seventh-largest in the world, with a multi-ethnic35 composition and culturally diverse group within 

a federation comprising 36 states and the Federal Capital Territory, Abuja.36  In addition, Nigeria 

is divided into six geo-political zones namely; the North Central, North East, North West, in the 

Northern region, and the South East, South-South, and South West in the Southern region.37  There 

are more than 250 ethnic groups with over 519 languages in Nigeria.38 

                                                           
33 The World Factbook, 2018. 
34 Nigeria People, CIA World Factbook (2018). 
35 Nigeria People, CIA World Factbook (2018). 
36 Nigeria: The Commonwealth, available at https://thecommonwealth.org/our-member-countries/nigeria, (accessed 

27 August 2021). 
37 Nigeria, The Commonwealth, (2021). 
38 Nigeria, The Commonwealth, (2021). 

https://etd.uwc.ac.za/
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This research seeks to examine the rights of the Igala women (a minority tribe in the North Central 

zone) to property ownership and inheritance because they still have cultural practices that 

contradict the provisions of the Convention on the Elimination of all Forms of Discrimination 

Against Women, the Protocol to the African Charter on Human and Peoples’ Rights on the Rights 

of Women in Africa, the Nigerian Constitution and other gender laws that promote and protect the 

rights of the Igala women. 

1.5.2      Female gender discrimination 

The socio-cultural space in Nigeria is largely regulated by cultural practices. Ezeilo believes that 

cultural practices are firmly rooted in patriarchy, excluding women from property ownership and 

inheritance. 39  Also, Elaine and Mama 40  argue that Africa operates a patriarchal system that 

encourages women's subjugation. Similarly, Akande41 is of the view that the Nigerian setting is 

highly patriarchal in nature. Most feminists are highly critical of how patriarchy impacts adversely 

on the lives of women.42 According to Napikoski,43 the concept of patriarchy is central to many 

feminist theories. This is because patriarchy imposes a systemic bias on the female gender. 

Stacey44 submits that patriarchy is a structure of social relations that encourages male dominance. 

In the opinion of Mama,45 male dominance, which is what patriarchy represents, was not fully 

                                                           
39 Ezeilo J Women Law & Human Rights: Global and National Perspectives (2011) ch.5. 
40 Elaine S & Mama A Agenda: Empowering Women for Gender Equity (2001) 58-63.    
41 Akande J ‘Laws and Customs Affecting Women’s Status in Nigeria’, International Federation of Women Lawyers 

Nigeria, (1979) 47. 
42 Pierik B ‘Patriarchal Power as a Conceptual Tool for Gender History’ Vol.26 (1) Rethinking History 26 (2022) 71-

92. 
43 Napikoski L ‘Feminist Theories of Patriarchy’, Women’s UN Report Network, 13 March, 2018. 
44 Stacey J ‘Untangling Feminist Theory’ in Richardson D & Robinson V (eds.) Introducing Women’s Studies: 

Feminist Theory and Practice (1993) 23-32. 
45 Mama A ‘Shedding the Masks and Tearing the Veils: Cultural Studies for a Post-Colonial Africa’, in Imam A, 

Mama A & Sow F (eds.) Engendering African Social Sciences, (DAKAR: CODESRIA, 1997) 61-77. 
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understood until recently. Similarly, Anyogu46 believes that patriarchy is the foundation of all 

forms of women’s subordination in society. 

Ann47 believes that patriarchy is associated with social mechanisms that reproduce and exercise 

male dominance over women. However, Everistus48  posits that radical feminists believe that 

discrimination against women can be eliminated when patriarchy that exerts male dominance is 

completely removed. Nkealah49 agrees with radical feminists’ position that there is a male-based 

authority and power structure, and it is solely responsible for women's oppression, marginalisation, 

and discrimination.As long as the system and its values are not totally uprooted, society will not 

be reformed in any significant way to enhance the rights of women against discrimination.  

Additionally, Reginald50 submits that in many instances, women have no right to inherit from their 

husbands or fathers and are treated as property to be inherited. Also, Igwe51 argues that these 

notions are condoned largely because of patriarchy and the limited, and sometimes total, lack of 

education and economic resources of the women whose rights are often breached. In the opinion 

of Cook &World Health Organization,52 the removal of cultural and social barriers to women’s 

equal opportunity amounts to absolute women’s health. It is believed that patriarchal cultural 

barriers do not only discriminate but also affect women’s well-being. Further, it is submitted that 

                                                           
46 Anyogu F Access to Justice in Nigeria; A Gender Perspective (2013) Ch. 3. 
47 Ann T ‘Patriarchy’ Routledge Encyclopedia of International Political Economy, (2001) 1197-1198. 
48 Everistus G., ‘History and Theory of Feminism’, available at 

https://www.academia.edu/27184077/HISTORY_AND_THEORY_OF_FEMINISM?auto=download&email_work_c

ard=download_paper (accessed 11 November 2021). 
49 Nkealah N ‘(West) African Feminisms and their Challenges’, Vol. 32 (2) Journal of Literary Studies (2016) 61-74. 
50 Reginald A.O., ‘Discriminatory Property Inheritance under Customary Law in Nigeria; NGO to the Rescue’ Vol 10 

(2) The International Journal of Not-For-Profit Law (2008) 1-13; Nezianya v Okagbue (1963) I ALL NLR p. 352; 

Boston J The Igala Kingdom (1968) 117.  
51 Igwe O ‘The Challenges of Domesticating the African Charter on Human and Peoples Rights Holus Bolus: The 

Case of Nigeria’ Vol.2 Australian Journal of Management, Policy and Law (2015). 
52  Cook J & World Health Organization, ‘Human Rights in Relation to Women’s Health: The Promotion and 

Protection of Women’s Health through International Human Rights Law’, (1993) available at 

https://apps.who.int/iris/handle/10665/62074  (accessed 1 October 2021). 
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the reproductive role of women has often been used to defend women’s subordination and denial 

of equal opportunity. 

This analyses on patriarchy as the root of female gender discrimination will contribute to 

knowledge because it will be used to analyse the current status of the Igala women to utilise this 

knowledge to proffer necessary recommendations to better the lives of Igala women. This is 

because there is a dearth of scholarship on the proposed thesis that has analysed the rights of the 

Igala women to property ownership and inheritance during and after marriage using the feminist 

lenses. 

Further, Tilley-Gyado53 asserts that Nigerian parents prefer their male children and teach their girls 

to be respectful and submissive to male authority and superiority, irrespective of age. Jakayinta, 54  

therefore, submits that in many developing countries, particularly Nigeria, women have few 

choices in life outside marriage and childbearing. Their rights as individuals are most often denied 

because they are women.  

Additionally, Abara55 observes that husbands are generally the heads of families, and women are 

expected to respect their decisions at all times. The Igala people regard women as men's property 

by denying women access to property ownership and inheritance.56 However, this cultural belief 

promotes discrimination and violates the goals of CEDAW, the Maputo Protocol, and the Nigerian 

Constitution. Udoh, Folarin, Isumonah & Amoo57  submit that cultural practices that prevent 

                                                           
53 Tilley-Gyado M ‘What Shall We Do with Repugnant Customs’ in Ayua I.A., (ed.) Law, Justice and the Nigerian 

Society (1995) 201. 
54 Jakayinta A ‘The Status of Female Citizens in the Nigeria Socio- cultural Environments: Implications for Social 

Education’, Vol. 1 Nigerian journal of Social Studies (2007) 31. 
55 Abara C ‘Inequality and Discrimination in Nigeria: Tradition and Religion as Negative Factors Affecting Gender’, 

A Paper Presented at the Federation of International Human Right Museums, 8th – 10th October 2012. 
56 Idoko L The Igala Tradition and Cultural Values, (2005) 37-42. 
57 Udoh O, Folarin S, Isumonah V & Amoo E ‘The Influence of Religion and Culture on Women’s Rights to Property 

in Nigeria', (2020) available at https://doi.org/10.1080/23311983.2020.1750244  (accessed 30 September 2021). 

https://etd.uwc.ac.za/
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women from inheriting from their husbands or deceased husbands’ estates are discriminatory 

against women on grounds of sex and are, therefore, unconstitutional. Similarly, Tamale 58 

observes that individuals or communities that discriminate against women, thereby violating their 

rights, are firmly rooted in culture and not within the ambit of human rights. 

These commentators did not consider how these unjust cultural practices affect the property rights 

of the Igala women, as expressly provided for by the international, regional, and domestic human 

rights legal instruments. Therefore, this research intends to fill this gap. This research demonstrates 

how these cultural practices contravene the provisions of the Nigerian Constitution, the Maputo 

Protocol, CEDAW, and other human rights instruments that safeguard the property and inheritance 

rights of women and recommend the possible measures using the substantive equality theory and 

radical feminism theory to analyse and devise measures that will help promote the rights of the 

Igala women to property ownership and inheritance. 

1.5.3      Property Ownership and Inheritance under Customary Law 

The patriarchal nature of Nigerian society provides an enabling environment for the subjugation 

of women,59  with culture being used as a tool to justify violations.60   Aina61 and Ezeilo62 posit 

that patriarchy is endemic to a traditional society in which gender roles are culturally determined 

(men are breadwinners, women are homemakers) 63  , and marginalisation is enshrined in 

                                                           
58 Tamale S ‘The Right to Culture and the Culture of Rights: A Critical Perspective on Women’s Sexual Rights in 

Africa’. Vol. 16 (1)  Feminist Legal Studies (2008) 47-69. 
59 Ukhun C and Inegbedion N ‘Cultural Authoritarianism Women and Human Rights Issues among the Esan People 

of Nigeria’, Vol. 5 African Human Rights Law Journal 129-147. 
60  Udoh, Folarin S, Isumonah V & Amoo E (2020). 
61  Aina I ‘Women, Culture and Society’ in Amadu S & Adetanwa O (eds.) Nigerian Women in Society and 

Development (1998) 54. 
62 Ezeilo (2011) 288-290.  
63 Salaam T ‘A Brief analysis on the Situation of Women in Nigeria Today, Democratic Social Movement’ [2003] 

available at http://www.socialistnigeria.org/women/1-3-03.html  (accessed 2 December 2020). See also Sultana A 

‘Patriarchy and Women’s Subordination. A Theoretical Analysis’, Vol. 4, No 1 Arts Faculties Journal (2011) Ch. 1. 
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subjugating laws and practices.64 Akande65 argues that Nigeria operates an intensely patriarchal 

system that generates gender differences. This patriarchal reinstatement was reiterated in Suberu 

v Sunmonu,66 in which the court determined that it is an accepted rule of Yoruba native law and 

custom that a wife cannot inherit her husband's property since she is essentially a chattel that has 

to be inherited by a relative of her husband. Similarly, the Supreme Court (SC), in Shaibu v 

Bakare,67 reaffirmed that where a man dies intestate, his property is transferred to his children, not 

his wife. Once again, these arguments do not consider how these patriarchal values impact the 

rights of the Igala women to property ownership and inheritance during and after marriage and, 

therefore, will be examined in this research to bridge the gap not covered by extant literature. 

In addition, Meinzen-Dick 68  opines that in many African societies, women are primarily 

responsible for food production. However, the absolute ownership and control of land continues 

to reside with the men. McFerson69 argues that women’s right to use and own land is an imperative 

feature of women’s fundamental rights. Similarly, John Locke70 observed that property is a natural 

right that an individual is not born with but acquires as a result of an action or transaction. It is 

believed that property is an important asset everyone must have.71 

                                                           
64  Falana F ‘Women’s Day and the Gender Day’ This Day Newspaper Online Edition (2013), available at 

https://www.thisdaylive.com/articles/women-s-day-and-the-gender-agenda/141787/  (accessed 9 October 2021). 
65 Akande J ‘Laws and Customs Affecting Women’s Status in Nigeria’, International Federation of Women Lawyers 

Nigeria, (1979) 47. 
66 (1957) 2 FSC 31:3. 
67 (1983) SC 113. 
68  Meinzen-Dick R ‘Property Rights for Empowering Low-Income Women’ (2001) available at 

https://www/ifpri.org/2020cibferebcem  (accessed 11 October 2021). 
69 McFerson HM ‘Poverty among Women in sub-Saharan Africa: A Review of Selected Issues’ Vol.11 (4) Journal of 

International Women’s Studies (2010) 57. 
70 John L Two Treaties of Government (1960) 3-8. 
71 Hegel G Hegel’s Philosophy of Right’ (1967) 7-10. 
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In Nigeria, women married under customary law do not have a legal or equitable title to the 

property even though they contribute to purchasing such property.72  Boston submits that the 

patriarchal structure of the Igala people sees women as property to be inherited by their husbands.73 

Akolokwu74 observed that the Nigerian custom permits men to inherit their wives as property and 

has absolute control over every property acquired or gifted their wives before marriage. At death, 

the woman has no right to inherit her deceased husband’s property even though it was owned 

jointly, but she can retain the use of the matrimonial home if she is of good behaviour.75 In 

addition, the man has absolute control over the woman’s property at divorce. Similarly, Gbadebo76 

is of the view that the registration of jointly owned property in the man’s name is one of the causes 

of the denial of women’s rights in Nigeria. Boston77 also noted that in the event of a dissolution of 

marriage or separation, a woman is not allowed to leave with anything except her personal 

belongings, even where she has given financial support in the building and making of her 

matrimonial home. These views, however, did not examine the impact of gender laws on the rights 

of Igala women and is, therefore, a gap this research intends to bridge. 

Ajayi and Olotuah78 observed that customary laws and cultural practices in Nigeria are violating 

the property rights of women. They found that women in Nigeria do not have access to property 

rights in both paternal and matrimonial families, even in cases of divorce or widowhood. The 

                                                           
72  Mary A & Abiodun O ‘Violation of Women’s Property Rights within the Family’ (2005) available at 

https://www.jstor.org/stable/4066538 (accessed 1 October 2021). 
73 Boston J The Igala Kingdom (1968) 23. 
74 Akolowu G ‘Property Rights of Married Women under Customary Law in Nigeria: Myth or Reality’ (2018) 

available at https://www.researchgate.net/publication/333421036 (accessed 3 October 2021). 
75 Abdulraheem N ‘Women’s Marital Rights, Perspectives from Nigeria Legal System’ Vol. 4(3) Journal of Law and 

Conflict Resolution (2012) 31-44. 
76 Gbadebo J ‘Are we Married into Poverty? Denied Women Land Ownership in Nigeria’ Vol. 4(2) International 

Research Journal of Agricultural Science and Soil Science (2014) 51-56.  
77 Boston J The Igala Kingdom (1968) 100-129.  
78 Ajayi M & Olotuah A  Violation of Women’s Property Rights within the Family’ Vol. 19 Agenda (2005) 58-63. 
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culture and attitudes of Nigerians present a barrier to recognizing women's property rights, but this 

discrimination can be overcome through literacy and legal education. Nanji opined that the 

patriarchal structure across Nigeria’s ethnic diversities contributes immensely toward perpetuating 

and promoting violence against women.79 

There are instances where the court upheld customs unfavourable to women’s rights to property 

ownership and inheritance. In Nezianya v Okagbue80 The court held that according to Onitsha 

indigenous customs and laws, among the Igbo ethnic group, the fact that a widow possesses the 

property of her deceased husband does not make her the owner. The consent of the deceased family 

members is required before she can take any decision on the property. Similarly, in Oloko v Giwa,81 

it was determined that a woman who is a divorcee is not entitled to any property in the former 

husband’s home. A divorcee is immediately ejected from the matrimonial home, and she 

automatically forfeits any land apportioned to her for farming. 

This research has examined scholarly literature concerning the discrimination against women, 

specifically focusing on Igala women. It seeks not only to investigate these discriminatory 

practices but also to analyze the current status of women through the application of substantive 

equality theory and radical feminism. 

 

 

 

                                                           
79 Nanji N ‘ I have been treated unfairly’: The Harmful Traditional Practice Suppressing Women in Nigeria (2022) 

https://minorityafrica.org/i-have-been-treated-unfairly-the-harmful-traditional-practice-suppressing-women-in-

nigeria/  
80 (1963) I ALL NLR 352. 
81 (1939) 15 NLR 31. 
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1.5.4       Legislative framework 

Human rights standards and norms are provided for in the national constitution, regional and 

international human rights legal instruments.82 It is submitted that the role of human rights legal 

instruments in redressing social and legal inequalities women experience in their communities 

cannot be overemphasised.83 It is imperative to note that the international and regional human 

rights instruments were framed using a gendered lens.84 Cook85 argues that where a law does make 

a distinction that has the effect of impairing women’s rights in any way, it amounts to 

discrimination as defined by Article 1 CEDAW. 

The Nigerian Constitution86 is the foundation for protecting women’s rights in Nigeria; section 42 

addresses discriminatory practices and embodies the principle of gender equality. Similarly, 

section 43 of the Nigerian Constitution allows every citizen of Nigeria to acquire or own movable 

or immovable property. This position of the Constitution provides a legal ground for women’s 

property ownership in Nigeria. Despite these provisions of the Nigerian Constitution, the rights of 

Igala women to property ownership and inheritance continue to face discrimination as a result of 

the patriarchal nature of the Igala people.  

Nigeria exhibited a willingness to eliminate gender discrimination by ratifying the Convention on 

the Elimination of Gender Discrimination Against Women and the Protocol to the African Charter 

on Human and Peoples’ Rights on the Rights of Women in Africa. Both CEDAW and the Maputo 

                                                           
82  Balogun V & Durojaye E ‘The African Commission on Human and People’ Rights and the Promotion and 

Protection of Sexual and Reproductive Rights’2 African Human Rights Law Journal (2011) 368-395. 
83 Cook J Human Rights of Women: National and International Perspectives (1994) 45-68. 
84 Yamin A & Constantin A ‘A Long and Winding Road: The Evolution of Applying Human Rights Framework to 

Health’ available at https://www.law.georgetown.edu/international-law-journal/wp-

content/uploads/sites/21/2018/07/GT-GJIL180006.pdf (accessed 10 October, 2021. 
85 Cook J Human Rights of Women: National and International Perspectives (1995) 56-60. 
86 The Nigerian Constitution. 

https://etd.uwc.ac.za/

https://www.law.georgetown.edu/international-law-journal/wp-content/uploads/sites/21/2018/07/GT-GJIL180006.pdf
https://www.law.georgetown.edu/international-law-journal/wp-content/uploads/sites/21/2018/07/GT-GJIL180006.pdf


18 
 

Protocol explicitly set forth the rights of women to property ownership and inheritance.87  Both 

CEDAW88 and the Maputo Protocol89 restate the principle of equality and non-discrimination 

while also expressing faith in the respect and worth of human persons and the equal rights of 

women and men. These legal instruments guarantee the right of women to property. Article 7(d) 

of the Maputo Protocol provides that “in case of separation, divorce or annulment of marriage, 

women, and men shall have the right to an equitable sharing of the joint property deriving from 

the marriage.”  This provision received further clarification by the General Comment No.6 on the 

Protocol to the African Charter, which clearly provided guidance on the interpretation of Article 

7(d) on the rights to property during separation, divorce, or annulment and the extent to which men 

and women shall have equitable rights of joint property deriving from the marriage. Similarly, 

widows are entitled to equal human rights protection with regards to property inheritance as 

stipulated by Article 21 (1) of the Maputo Protocol. 

 Further, Nigeria’s legal obligation, therefore, is to promote, protect, respect, enforce, and fulfil its 

provision so that women in the country enjoy the full realisation of their right to property 

ownership and inheritance as enshrined in these international, regional and domestic legal 

instruments. 

In response to these legal obligations, Nigeria has initiated institutional mechanisms, such as the 

Federal Ministry of Women Affairs, the National Centre for Women Development, and the 

                                                           
87 Article 16 (h) CEDAW, Articles 7(d) & 21(1) of the Maputo Protocol. 
88 Article 1 CEDAW ‘For the purposes of the present Convention, the term "discrimination against women" shall 

mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing 

or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of 

equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, 

civil or any other field’. 
89 Article 1 (f) Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa 

“Discrimination against women’ means any distinction, exclusion or restriction or any differential treatment based on 

sex and whose objectives or effects compromise or destroy the recognition, enjoyment or the exercise by women, 

regardless of their marital status, of human rights and fundamental freedoms in all spheres of life”. 
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National Human Rights Commission to promote the advancement of Women through their 

respective mandates. This includes cooperation with civil society and private sector bodies such 

as the International Federation of Women Lawyers (FIDA Nigeria), Women Aid Collective 

(WACOL), Women’s Rights Advancement and Protection Alternative (WRAPA Nigeria), the 

Women Advocates Research Documentation Centre (WARDC), Legal Aid, the Public Defender, 

and Citizen’s Rights Commission (PDRC).90 However, most Igala women are ignorant of the 

existence of these institutional mechanisms in place for the advancement of their rights to property 

ownership and inheritance due to the high illiteracy level and because most of these civil society 

organisations and government institutions are situated and operate largely in urban and semi-urban 

areas.91 

In addition, the advancement of women's property rights in Kenya has been significantly impacted 

by the substantive equality approach. For instance, the Constitution ensures that men and women 

have equal rights to acquire, own, and dispose of property.92 Further, the Kenyan government 

allows treaties or Conventions ratified by the Kenyan government to form part of the laws in 

Kenya.93 This has helped courts apply international and regional human rights instruments without 

first domesticating the same, unlike Nigeria, a dualist state that requires the domestication of 

international treaties before recognising them as applicable laws and implementing them.  

Further, the Nigerian government shall draw lessons from the South African government. This is 

because the South African government has incorporated the substantive notion of equality in their 

national constitution, and the approach of the South African Constitutional Courts has improved 

                                                           
90 Joy Ezeilo, (2011) 345-75. 
91 Ogwo B, Ogwo C & Ogwo F ‘The Impact of Universal Declaration of Human Rights on Native Law and Custom 

in Nigeria and the Role of Civil Society’ Vol.12-13 Kogi State University Law Journal (2020-2021) 290-307. 
92 Article 45 (3), the Constitution of the Republic of Kenya 2010 (Kenyan Constitution). 
93 Article 2 (5) & (6), Kenyan Constitution. 
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in this regard. As canvased by this research, it is believed that the substantive equality approach 

will help address the disadvantages imposed on women by patriarchy in property ownership and 

inheritance during and after marriage. 

The implication of section 12 of the Nigerian Constitution94 is that human rights treaties ratified 

by the Nigerian government would not be legally binding until confirmed by the National 

Assembly. Ekhator95  noted that according to section 19(d) of the Nigerian Constitution, one of 

Nigeria's foreign policy objectives is to uphold international law. Therefore, Nigeria should aim 

to abide by and uphold international law within its borders. Additionally, based on Article 27 thof 

the Vienna Convention on the Law of Treaties, ‘contracting countries to treaties cannot rely on 

the basis of its domestic laws as reasons or justification for not performing its expected obligations 

under such treaties.’96 

Although the Convention on the Elimination of Discrimination Against Women is yet to be 

domesticated in Nigeria, it has influenced judicial decisions in Nigeria. The Court of Appeal relied 

on CEDAW to determine the case of Mojekwu v Mojekwu97 where the oli-ekpe custom of Nnewi 

of Eastern Nigeria, which allows males and not females to inherit their father’s property, was held 

to be inconsistent with constitutional rights to freedom from discrimination on the ground of sex, 

as guaranteed by section 42(1) of the Nigerian Constitution, and to offend the spirit of CEDAW. 

                                                           
94 Section 12 of the Nigerian Constitution provides that ‘’No treaty between the Federation and any other country shall 

have the force of law except to the extent to which any of such treaty has been enacted into law by the National 

Assembly. The National Assembly may make laws of the federation or any part there with respect to matters not 

included in the Executive Legislative lost for the purpose of implementing a treaty. A bill for an Act of the National 

Assembly passed pursuant to the provisions of subsection (2) of this section shall not be presented to the President for 

assent, and shall not be enacted unless it is ratified by a majority of all the House of Assembly in the Federation’’. 

General Sani Abacha v Gani Fawehinmi (2000) 6 NWLR 228. 
95  Ekhator E ‘Women and Access to Environmental Justice in Nigeria’ Available at SSRN 3719831 (2020) 223-224. 
96 Ekhator (2020) 223. 
97 (1997) 7 NWLR 238. 
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Similarly, in Mojekwu v Ejikeme 98  the court held repugnant and unconstitutional the Nrachi 

customs of the Nnewi people of South-East Nigeria that enable a man to keep one of his daughters 

perpetually unmarried under his roof to raise male children to succeed him.  

Although these cases have become somewhat locus classicus on repugnancy of the customs and 

cultural practices of the Igala ethnic group, which continue to exclude women from property 

ownership and inheritance. Until now, the Protocol to the African Charter, which specifically 

addresses harmful cultural practices, is yet to influence decisions in Nigeria courts concerning the 

property exclusion of women during and after marriage. It is believed that with greater activism 

by women’s rights groups, women's exclusion of property ownership and inheritance and many 

more discriminatory customs will come under the repugnancy searchlight that will herald the total 

elimination of cultural practices that deprive women of equal rights to property ownership and 

inheritance in the Igala ethnic group. 

1.6      Scope of the Research 

The thesis is limited to the status of the Igala women on property ownership and inheritance vis-

à-vis the gender laws on discrimination and women’s right to property in Nigeria during and after 

customary marriage. The international, regional, and domestic legal human rights instruments that 

protect and promote the rights against discrimination and particularly, the rights of women to 

property ownership and inheritance we analysed to understand the extent to which women have 

the cover of law in this regard. In addition, the judicial response to women’s human rights in a bid 

to safeguard the rights of women to property rights was considered for understanding the impact 

of these legal instruments. 

                                                           
98 (2000) 5 NWLR (pt. 657) 413. 
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Further, the study critically analyses the institutional mechanisms in place for the advancement of 

the rights of women to property ownership and inheritance and implementation obligations on the 

part of the government and non-governmental institutions. 

1.7    Theoretical Framework 

This research adopts Fredman’s99 four-dimensional approach of substantive equality theory and 

radical feminism theory. The substantive equality theory focuses on the fundamental aspect of 

human rights that borders on equitable outcomes and equal opportunities for the disadvantaged 

and marginalised people and groups in a society. Fredman100 conceptualised the right to equality 

in more substantive ways, with the argument that the right to substantive equality should not adopt 

a singular formula but provide a four-dimensional approach to redress disadvantage; address 

stigma, stereotyping, prejudice, and violence; enhance voice and participation, and accommodate 

difference and achieve structural change. 

The objective of Fredman’s approach is to provide a comprehensive plan for examining and 

understanding each dimension and how it answers to those who are excluded, demeaned, ignored, 

or disadvantaged. It promotes and offers assistance in adjustmenting and restructuring  laws, 

policies, and practices to achieve substantive equality.   

The critics of this approach opine that the four-dimensional approach by Fredman is not as 

comprehensive as claimed. In MacKinnon’s101 response to Fredman, it was argued that there are 

other areas of law not covered by Fredman’s approach that substantive equality is beginning to be 

                                                           
99  Fredman S ‘Substantive Equality Revisited’, Vol. 14, (3)  International Journal of Constitutional Law (2016) 712 

–738. 
100 Fredman S., (2016). 
101 MacKinnon C ‘Substantive Equality Revisited: A Reply to Sandra Fredman’ Vol. 14 (3) International Journal of 

Constitutional Law, (2016) 739 –746. 
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recognised under domestic and international human rights laws. It was further observed that 

Fredman’s silence on the issue of sexual abuse, which has been categorised as a sex inequality 

under human rights, makes her approach not holistic as claimed. 

On the other hand, the radical feminism theory argues that the male-controlled capitalist hierarchy 

is the main feature of women's oppression. They believe that women can only liberate themselves 

once they have done away with the patriarchal system, which they consider an inherently 

oppressive and dominant structure.102  

Some radical feminists who led a group called ‘New York Radical Women’ in 1967  are Carol 

Hanisch, Shulamith Firestone, and Robin Morgan. They expressed dissatisfaction with the way 

their civil rights were being ignored.103 

Unlike the liberal feminists who desired to be equal to men, radical feminists desired to get rid of 

patriarchy entirely. They believe that the elimination of women’s subordination and male 

dominance will restructure society in a more significant way.104 

In addition, radical feminism calls for a radical reordering of society whereby male supremacy is 

eliminated in all social and economic contexts. One of the strengths of radical feminism is that it 

seeks to abolish patriarchal social norms and institutions with the view of liberating women from 

unjust societies that advance women’s subjugation.  

Further, Firestone’s argument that women’s subordination is specifically rooted in relations and 

sexuality because there are major differences in the creation of men and women, which enhances 

                                                           
102 Rowland R. & Klein R Radical Feminism: Critique and Construct, 1st edition (1990) 8-17. 
103 Lee T ‘Rethinking the Personal and the Political: Feminist Activism and Civic Engagement’, Vol.22 (4), Hypatia 

(2007) 163-179. 
104 Sibani C ‘Gender Inequality and its Challenges to Women Development in Nigeria: The Religious Approach, Vol. 

18 (2) Unizik Journal of Arts and Humanities (2017) 432. 
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gender discrimination, was criticised by Marxists for putting too much emphasis on reproduction 

and sexuality. The Marxists believe that the enemy of women is not their male counterparts but 

the capitalist class, which itself is multi-gendered and multi-racial and not male dominance, rooted 

in patriarchy.105 

The substantive equality framework and the radical feminist theory are relevant to this research 

because they help examine the gender laws and give a proper understanding of how these legal 

instruments impact the rights of women generally and particularly. Also, it analyses how the 

patriarchal nature of the Igala society impacts the rights of women to property ownership and 

inheritance in Nigeria. The four-dimensional approach  examines how redressing disadvantages 

can help women avoid experiencing inferior status in a patriarchal society. Italso looks at the 

various facets of gender discrimination and how it can be eliminated. 

In addition, this research used the radical feminism theory to analyse the status of Igala women 

and suggest the possible ways that these legal human rights instruments and institutional 

mechanisms can redesign or restructure customs that discriminate against women. This helps 

accommodate the rights of women to property ownership and inheritance in line with the 

provisions of the Nigerian Constitution, the Maputo Protocol, CEDAW, and other human rights 

legal instruments. 

Further, radical feminism’s objective of reordering society by eliminating male dominance that 

exerts women subordination in order to achieve the goal of women's liberation against 

marginalisation or discrimination of any form was employed. 

                                                           
105 Jackson S ‘Marxism and Feminism’ in Gamble A, Marsh D, & Tant T (eds.) Marxism and Social Science (1999) 

11-34. 
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1.8       Significance of the Research 

There is no existing research on the protection and promotion of the rights of Igala women to 

property ownership and inheritance during and after marriage in Nigeria. This research addressed 

this gap. Some researchers have identified the exclusion of Igala women from property ownership 

and inheritance as a cultural practice but not a discriminatory practice or a human rights issue. This 

research intends to address this and the submissions and observations are expected to provide 

valuable insight and suggestions for cultural changes designed to protect the rights of women to 

property ownership and inheritance. Additionally, analysing the current status of women, using 

substantive equality theory and the radical feminism theory, will contribute to knowledge by 

helping this research examine the different perspectives on the best way to promote and protect 

women’s rights to property ownership and inheritance during and after marriage, as stipulated in 

articles 7 (d) and 21(1) of the Maputo Protocol. Further, the value of this study is also evident in 

its examination of the extent to which these human rights instruments inform judicial decisions on 

women’s property and inheritance rights in Nigeria, and highlights areas where the patriarchal 

structure of the Igala people still poses a challenge, contrary to the legal framework. Raising this 

awareness will add to the growing body of research in this regard. 
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1.9      Research Methodology 

The primary methods of research for this thesis are doctrinal and desktop-based.106 The choice of 

the doctrinal methodology was made due to its emphasis on legal rules, principles, and concepts.107 

This methodology offers clear and precise answers to legal inquiries by analyzing the interpretation 

and application of these rules in past cases. Additionally, a desktop-based approach was employed 

to ensure access to a diverse array of legal resources. 108  This includes case law, statutes, 

regulations, and scholarly articles, all of which are crucial for conducting thorough and 

comprehensive legal research.  

The doctrinal approach is directed at critically assessing and analysing Nigeria’s existing legal and 

institutional framework for the promotion and protection of women’s rights to property ownership 

and inheritance and judicial authorities. This is aimed at ascertaining the application of these laws 

vis-à-vis the status of women to property ownership and inheritance under the Igala (North-Central 

Nigeria) native laws. On the other hand, desktop-based research entails gathering and analysing 

data from existing sources. The sources considered in this thesis shall be included in the 

bibliography and the footnote of each chapter.  

In addition, this research considered statutes, conventions, working papers, reports, resolutions, 

and legal commentaries targeted toward achieving a workable implementation of the rights of 

                                                           
106 Salim I, Zuryatii M & Zainal A ‘Legal Research of Doctrinal and Non-Doctrinal’, Vol. 4 (1) International Journal 

of Trend in Research and Development (2017) 493-495.  Ian Dobinson & Francis Johns defines Doctrinal or 

Theoretical legal research as “a research which asks what the law is in a particular area. It is concerned with analysis 

of the legal doctrine and how it has been developed and applied. This type of research is also known as pure theoretical 

research. It consists of either simple research directed at finding a specific statement of law or a more complex and 

in-depth analysis of legal reasoning. Ian Dobinson & Francis Johns, Qualitative Legal Research, in Research 

Methodology for Law, Edinburgh University Press (2007) 18-19. Aboki Y Introduction to Legal Research 

Methodology: A Guide to Writing Long Essays, Theses, Dissertations and Articles 2 ed (2009) 15-18. 
107 Hutchinson T & Duncan N ‘Defining and Describing what we do: Doctrinal Legal Research’ Vol. 17 Rev., (2012) 

83. 
108 Banakar R & Travers M Theory and Method in Socio-legal Research (2005) 28-32. 
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women to property ownership and inheritance in Nigeria, generally and, particularly, the Igala 

women. Equally, this research employed the substantive equality framework and the radical 

feminism theory to show how human rights and feminist-based frameworks are important to the 

effective realisation of the rights of women to property ownership and inheritance in Nigeria. The 

substantive equality theory wasemployed to analyse the impact of the human rights legal 

instruments that protect and promote women’s rights to property ownership and inheritance.  

Similarly, the radical feminism theory was used to analyse the impact of patriarchy on the rights 

of the Igala women to property ownership and inheritance during and after marriage. 

Further, this research relied on secondary sources, including books, peer-reviewed journal articles, 

case law, newspaper reports, online sources, and other relevant literature from sociology, history, 

and socio-legal studies as they relate to women’s rights to property in Nigeria.    

1.10     Limitations of the Research 

Being a research premised on doctrinal/documentary evidence, this study could face the limitation 

of gaps emanating from the  documentation processes, especially in Africa, where oral tradition is 

heavily relied on. There could be impediments as regards the integrity of such documents. 

However, I hope to mitigate these limitations by a careful selection of documents limited to those 

originating from first-hand studies of the Igala people and culture and mostly generated from 

acclaimed publishers. The views and studies of international organisations of repute would also be 

harnessed. 
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1.12       Thesis Structure 

Chapter 1 contains the general introduction, background and literature review, problem statement, 

research questions and objectives, the significance of the research, the research methodology as 

well as the limitations of the study. The Chapter  concludes with the thesis structure. 

Chapter 2 considers the substantive equality framework and the radical feminist theory to show 

how human rights and feminist-based frameworks are important to understanding the impact of 

patriarchy on the rights of women to property and the effective realisation of the rights of women 

to property ownership and inheritance in Nigeria. 

Chapter 3 takes a critical look at the international and regional legal framework on gender 

discrimination for analysing the relevant provisions of these laws, which promote the rights of 

women to property ownership and inheritance during and after marriage. In addition, it discusses 

the barriers to the effective implementation of these international and regional human rights 

instruments in Nigeria.  

Chapter 4 considers the domestic legal human rights instruments that protect the rights of women 

to property ownership and inheritance in Nigeria. This chapter considers the Nigerian Constitution, 

the Land Use Act 1978, the Marriage Act, the Matrimonial Causes Act, the Married Women 

Property Act, and some State Laws that promote the rights of women to property rights, such as 

the Prohibition of Infringement of a Widow’s and Widower’s Fundamental Rights Law 2001 

(PIWWFRL) among others.  In addition, it shall analyse the status of women in property ownership 

and inheritance during and after marriage in Nigeria with particular reference to the Igala women, 

considering the institutional mechanisms in place for the advancement of the rights of women to 

property ownership and inheritance and implementation obligations on the part of the government 
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and non-governmental institutions. Further, it shall examine the judicial response to women’s 

human rights in Nigeria with the aim of investigating how the Nigerian judiciary has effectively 

interpreted and enforced these legal instruments on human rights, especially Articles 7 (d) and 21 

(a) of the Maputo Protocol in a bid to safeguard the rights of Igala women’s to property rights 

during and after marriage.  

Chapter 5 provides lessons drawn from other jurisdictions, such as Kenya and South Africa, to 

examine how the notion of substantive equality in their national Constitutions has advanced the 

property rights of women during and after marriage.  

Chapter 6 concludes and offers recommendations to address the situation, including suggestions 

for the Nigerian government on educating women on their rights and guaranteeing them adequate 

protection in enforcing their rights to property ownership and inheritance. 
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CHAPTER TWO 

THEORETICAL FRAMEWORK 

2.1 Introduction 

Historically, the perspective of a woman is one of relegation to the background, whereas men 

played active roles in society and family as decision-makers and breadwinners.109 In many African 

communities, women are primarily responsible for food production and procreation. By contrast, 

men retain entire ownership and control of the property. The elevated status accorded to men 

perpetuates patriarchal structures that view women as mere chattels or property of men.110 Many 

indigenous communities in Nigeria recognise a man's right to inherit his wife as personal property, 

and as such, he owns her and any property she acquired or was gifted before or during the marriage, 

including income she earned in the course of the marriage.111  

Under native laws and customs, women in Nigeria are viewed as chattels to be owned and 

possessed by their male counterparts from birth. Nigerian women have historically experienced 

discrimination in inheritance, succession, and property sharing for economic as well as to 

perpetuate male dominance. Despite the adoption and guarantees of numerous agreements, 

conventions, and charters, the Igala woman's property rights as a married, divorced, or widowed 

woman continue to be denied. 

In traditional societies in Nigeria, marriage is rarely considered an equal partnership, particularly 

when it comes to spouses' property rights throughout the marriage, during divorce, and following 

                                                           
109 Adekile O ‘Property Rights of Women in Nigeria as Impediment to Full Realization of Economic and Social 

Rights’ SSRN Electronic Journal (2010) 23. 
110 Udoh O. Folarin S, Isumonah V & Amoo E (2020) 1-10. 
111 Akolokwu G & Raji B ‘Married Women under Customary Law in Nigeria: Myth or Reality’ Legal Network Series 

(2018) 1-22. 
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the death of their husbands. Women married under the Igala customary law are restricted from 

owning property since they are perceived property of the men.112 This belief stems from the belief 

that bride price represents a ‘sales’ transaction between the bride’s father and the bridegroom.113  

Similarly, women married under customary law are not allowed to acquire or own property without 

their husband’s consent.114 Where such consent is rarely obtained, they are not entitled to a share 

of such property at divorce because it is believed that the woman and everything she owns belongs 

to the man115. Additionally, an Igala widow is not permitted to inherit her husband’s property, 

whether in part or whole116. This human rights violation of women’s rights to property ownership 

and inheritance during and after marriage is evaluated through the len of substantive equality and 

radical feminism theories. 

Theories are vital  in examining whether Nigerian laws and practices on property rights are 

consistent with the country’s obligations under international law – using the Igala people as a case 

study. This thesis adopts Friedman’s four-dimensional substantive equality approach and radical 

feminism theory. This is because both theories are required to understand and address patriarchal 

obstacles or structures that encourage discriminatory practices against women’s property 

ownership and inheritance during and after marriage. 

This chapter  considers the history of the women’s rights movement in Nigeria to explain that the 

fight for women’s rights is not a recent movement in Nigeria. Additionally, the rights of women 

to property as a fundamental right wasl be analysed to help understand the need for this right to be 

protected from every form of discrimination. The position of customary law on the rights of women 

                                                           
112 Boston J (1968) 111-124. 
113 Oputa C ‘Women and Children as Disempowered Groups’ Federal Ministry of Justice, (1990) 1-10. 
114 Anyogu F (2013) ch.3 
115 Okwoli P (1996) 29-31. 
116 Idoko L (2005) 40.  
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to property will also be examined in order to expose and understand the role of patriarchy as the 

major factor responsible for the subordination of women in Nigeria particularly the Igala ethnic 

group. The four-dimensional substantive equality approach and the radical feminism theory was 

considered by examining how these theories can address the obstacles or structures that reinforce 

patriarchal systems that consistently disallow women from property ownership and inheritance 

during and after marriage. In conclusion, the relevance of substantive equality and radical 

feminism theories to property ownership and inheritance in Nigeria was be examined. 

2.2 History of Women’s Rights Movement in Nigeria 

The history of women’s rights is intertwined with the development of modern human rights.117 

The fight for women’s liberation began in the seventeenth century. Barbara Caine gave a 

chronological account of the fight for women’s liberation.118 Most feminist scholars and leaders 

were predominantly Caucasian women from Western Europe and Northern America. However, as 

the movement began to gain attention and influence, women of other races proposed alternative 

feminist theories. The feminist movement has been split into times or periods described by 

historians as ‘waves’. Each wave is characterised by different aims based on prior progress. 

The first wave, which occurred in the nineteenth and early twentieth centuries, was largely 

concerned with obtaining legal rights, political authority, and women's suffrage. Women's right to 

vote and to be voted for, as well as acknowledgement of women's legal individuality. The second 

wave in the 1960s and 1970s, pushed women to view portions of their personal life as profoundly 

politicised and was primarily concerned with other aspects of equality, such as the abolition of 

                                                           
117 Howard R Women's rights in English-speaking sub-Saharan Africa, Human Rights and Development in Africa 

(1984) 24-31. 
118 Caine B English Feminism 1780-1980 (1997) 15-32.  
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discrimination in society, education, and access to jobs. The third wave emerged in the early 1990s 

in response to the perceived failings of the second wave and to pushback against programs and 

movements initiated by the second wave. It is mostly composed of diverse organisations pursuing 

their forms of feminism in accordance with their respective cultures, interests, social groups, and 

religions.119 

By the time most African countries, including Nigeria, were colonised, the struggles of women in 

the Western world had emerged and, in some circumstances, resulted in domestic legislation, 

acknowledging not only the ability of women to be treated as minors but to enter into a contract 

or to vote and be voted for.120 The African women’s struggle has been against the state, and 

feminist debates have been centered on women’s oppression and the nature of society. Women's 

oppression manifested in different shapes and shades depending on the cultural beliefs of the 

society. 121  Feminists were concerned about understanding and eliminating inequalities and 

discrimination supported by 122 – customary or other laws. The feminist struggle is based on the 

need and acknowledgment of women's rights and values .123 

In Nigeria, various communities were governed and deeply rooted in patriarchal systems and the 

sexiest ideologies and practices. Matters relating to property ownership and inheritance were of 

customary and economic value. Families or clans were in charge of lands and had the responsibility 

                                                           
119 George R & Douglas J Sociological Theory 6th edition (2003) 436-458. 
120  Adele O ‘An Assessment of the Role of Women Group in Women  

Political Participation and Economic Development in Nigeria (2019) available at https://doi:10.3389/fsoc.2019.00052  

(accessed 28 March 2022). 
121 Mama A & Salo E Talking about Feminism in Africa: Empowering Women for Gender Equality (2001) 50, 58-63. 

Nkama U ‘The Impacts of the Development of Feminism in the Present Day Nigerian Society’ Vol.7 (1) International 

Journal of Academic Research and Reflection (2019) 1-5. 
122 Charlotte B ‘Transforming Human Rights from a Feminist Perspective’ in Peters J & Andrea W (eds.) Women’s 

Rights, Human Rights (1995) 15. 
123 Fraser S ‘Becoming Human: The Origins and Development of Women’s Human Rights’ Human Rights Quarterly 

214 (1999) 856-891. 
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to resolve issues of property ownership or inheritance. Due to patriarchal structures, women were 

not allowed to own or inherit property. They were denied access to property or inheritance because 

it is believed that property ownership or inheritance was a source of wealth in society. In order to 

emphasise the superiority of men, women had no access to financial resources or the ability to 

generate them. They were seen as appendages of their fathers, brothers, and husbands.  

Historically, Nigerian women have participated in a variety of activities and initiatives in their own 

right to improve their lives by combating patriarchy and establishing equal rights for women.124 

Several women have fought in support of the liberation of women. Queen Amina of Zazzau125 and 

Queen Kambassa of Bonny126 are typical examples of feminine strength in Nigeria during the pre-

colonial and colonial eras. While Queen Amina led armies, waged wars, and forced emirates like 

Katsina and Kano to pay tributes to her State, Queen Kambassa spearheaded the Bonny Kingdom's 

militarisation.127 These legends demonstrated the possibility of winning the fight for women’s 

liberation in their various communities. The Iyoba Idia of Benin displayed her ability in Benin 

City after the death of her husband. She battled for the right of Obaship for her son, Esigie, and 

restructured the political structure of the Benin Kingdom. 128  Ebule’Jonu (a woman is king) 

founded the Igala kingdom and the chieftaincy system in Igala land.129  

                                                           
124 Abdul M ‘Analysis of the History, Organization and Challenges of Feminism in Nigeria’ (2012) available at 

https://www.nawey.net/wp-content/uploads/downloads/2012/05/Feminism-in-Nigeria.pdf  (accessed 28 March 2022). 
125 Agbese A ‘Maintaining Power in the Face of Political, Economic and Social Discrimination: The Tale of Nigerian 

Women’ Vol. 26 (1) Women and Language (2003) 18-25. 
126 Bristol-Alagbariya E ‘Natural Right of Blood Descendant-Females of the Founding Ancestors of Bonny Kingdom 

to Leadership Positions: Spotlight On Queen Kambasa And Legacies Of Her Reign’ Vol. 10 (3) Developing Country 

Studies (2020) 93-102. 
127 Awe B Nigerian Women in Historical Perspectives (1992) 30-35. 
128 Nzegwu N ‘Iyoba Idia: The Hidden Oba of Benin’ Vol. 9 Jenda: Journal of Culture and African Women Studies 

(2006) 35-45. 
129 Boston J The Igala Kingdom (1968) 4-17. The Igalas are ruled by a powerful figure known as the "Ata." The term 

"Ata" means "Father," and the ruler's full title is "Ata Igala," which means "Father of the Igala people." Ebule jo'onu, 

the first 'Ata Igala,' was a woman. 
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Nigeria has a large number of organisations that work towards ensuring equal opportunities for 

women. Some of these organisations focus on the legal issues affecting women, such as women’s 

property rights. Despite the efforts of organisations such as BAOBAB for Women’s Rights, 

Women in Nigeria, National Council of Women’s Societies, Women’s Consortium of Nigeria, 

Widening Scope for Rights and Developments, Women Advocates Research and Documentation 

Centre, Women’s Aid Collective, Women’s Rights Advancement and Protection Alternative, 

Legal Aid, International Federation of Women Lawyers and others, the rights of Igala women to 

property ownership and inheritance are still denied them because of patriarchal or male-dominated 

structures. This violation persists in spite of the various human rights instruments of the United 

Nations, the African Union, and the concerted efforts of the Nigerian government and a number 

of non-governmental organisations that promote the rights of women to property ownership and 

inheritance. 

2.3 Women’s Rights to Property as a Fundamental Human Right 

The Nigerian Constitution acknowledges and establishes certain fundamental rights for its citizens. 

These constitutional provisions cover all citizens, including married women. 130  Nonetheless, 

despite these and other international instruments' provisions, women continue to be denied their 

right to own property simply because they are females, as well as because Nigeria's various 

customary laws dictate and approve the same.131 

Women's human rights are an important and indivisible aspect of human rights and are 

fundamental freedoms owed to humans as a result of their status as humans.132 The Nigerian 

                                                           
130 Sections 42 and 43 of the Nigerian Constitution. 
131 Abdulraheem N ‘Rights of Women in Pre & Post-Colonial Era in Nigeria: Challenges for Today’ Vol. 3(2) Journal 

of Public law, Department of Public Law, Kogi State University (2010) 83-93. 
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Constitution guarantees the right to be free from discrimination. No one shall be discriminated 

against based on their gender, religion, ethnicity, political beliefs, or birth circumstances.133 As a 

result, it is consistent to state that discrimination against women is an aberration under this 

constitutional provision. 

Nigeria has signed an array of international and regional legal instruments with the objective of 

safeguarding women's rights. CEDAW, as well as the Maputo Protocol and other human rights 

instruments,134 are examples of these legal instruments. Article 5 CEDAW, adopted by the United 

Nations General Assembly in 1979 and signed and ratified by Nigeria without reservation in 1984, 

"encourages nations to modify men's and women's social and cultural patterns of conduct with the 

aim of eliminating inferiority and superiority of either sexes". 

The right of women to use land and own property is a critical component of their fundamental 

rights, particularly in Nigeria. 135  In terms of the right of succession and the right to equal 

opportunity under customary law, it is an unavoidable fact that women are overlooked and treated 

unfairly. This prejudice is also visible in the treatment of women going through a divorce, divorced 

women, and the right of a widowed woman to inherit from her deceased husband's estate. The 

difficulty in bestowing property on a former wife under customary law is that members of a 

                                                           
133 Section 42 Nigerian Constitution, 1999. 
134 Article 2, Universal Declaration on Human Rights 1948 (UDHR) sets the principle of non-discrimination, including 

based on sex, in the enjoyment of rights guaranteed in the Declaration. Among many other rights, the Declaration 

recognizes the rights to property, food, housing and education.  Article 3, International Covenant on Economic, Social 

and Cultural Rights (ICESCR) calls on States parties to “undertake to ensure the equal right of men and women to 

the enjoyment of all economic, social and cultural rights set forth in the present Covenant” and prohibits 

discrimination based on sex.  Similarly, Article 3, International Convention on Civil and Political Rights (ICCPR) 

1976, guarantees equality between women and men, and it prohibits discrimination based on sex, among other 

grounds, 
135 Oyewo T, A Handbook on African Laws of Marriage, Inheritance and Succession (1999) 12-34. 
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community typically hold land in trust. This makes it difficult to segregate and divide the land into 

portions. Most importantly, the wife is regarded as the husband's property. 

By allowing male dominance in terms of property ownership and inheritance, the patriarchal nature 

of the Igala ethnic group is the platform for women's disadvantaged position within families. 

Feminists and scholars have drawn attention to the inferior status imposed on women by 

patriarchal societies, which manifests as subordination, oppression, and marginalisation.136 In 

order to understand, address, and eliminate the patriarchal systems that violate the rights of Igala 

women to property ownership and inheritance, the substantive equality and radical feminism 

theories shall be used to examine the legal and feminist perspectives on patriarchy and its impact 

on women's rights to property ownership and inheritance. These theories were chosen specifically 

because they offer a variety of perspectives on the best way to advance Igala women's rights to 

property ownership and inheritance during and after marriage, as stipulated in Article 7 (d) of the 

Maputo Protocol.  

2.4 Women’s Rights of Inheritance under Customary Law in Nigeria 

Inheritance is commonly thought to be intended to make material provisions for surviving relatives 

linked to the deceased by a special relationship determined by historical, cultural, and religious 

considerations depending on the legal system in question.137 Inheritance under customary laws in 

Nigeria takes on as many different forms as there are different ethnic groups in Nigeria. However, 

the Igala ethnic group inheritance practice has become so notorious that it has gone unnoticed. 
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Despite the fact that there is a plethora of legislation protecting women's rights to inheritance, 

certain ethnic groups in Nigeria still adhere to antiquated practices that discriminate against 

women's rights to inheritance.138 In Nigeria, particularly the Igala people, women have no definite 

share of inheritance in their deceased husband’s property.139  At best, women are given the right 

to care, maintenance, and accommodation in their husband’s estate. Whenever a woman raises 

matters around her right to inheritance, she is subjected to discrimination and inequality in favour 

of their male counterparts (husband’s relatives).140  

Upon the death of her husband, the wife or wives may be allowed to use the portion of the land 

she had been given to farm on. She is also entitled to continue to live in the room or hut allocated 

to her by her husband in his lifetime. However, this gesture is subject to her remaining thaere 

unmarried or remarrying her deceased husband’s relative. The Igala custom allows levirate 

marriage. Levirate marriage is a practice that specifies that a man’s widow must marry his 

surviving relative in order to continue the relationship between the woman and her deceased 

husband’s family.141 This accounts for the practice of a woman’s husband’s relation referring to 

her as ‘‘our wife’’, which means that she is married to the family and not just her husband. Hence, 

upon the death of her husband, for her to continue enjoying some of the benefits of that marriage, 

she will need to consider and accept a levirate marriage arrangement with a relation of her deceased 

husband.  
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140 Amana A Igala Native Laws and Customs (1990) 45-47. 
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Igala customs provide the wife of a deceased person with little or no status. She is not a beneficiary 

of her late husband's inheritance; only her children, notably the male children. This patriarchal 

custom was reinforced in the case of Ihiama v Akogu142 where the court held that “a daughter 

under the Igala native laws and customs is not allowed to own land because she will be married 

to another family”.  A widow's rights to her deceased husband's property are derived from the 

male children she bore for him.143 Where such male child/children are very young, subject to the 

permission of her deceased husband’s family, she may rarely be permitted to administer it in trust 

for them until they reach the age of majority and are capable of managing the property 

themselves.144  

When a widow does not have male offspring, she may be allowed to use a portion of her deceased 

husband's property to support herself and her female children based on the compassionate 

disposition of her husband's family. Where a widow has no children with her deceased husband, 

she may be permitted to continue living in his residence, subject to the goodwill of his relatives. 

However, her status is quite uncertain, as she is not considered part of her husband's family. She 

may be ejected at any time, especially if she refuses to marry a male relative of her late husband.145 

All over Igala land, a widow has no right of inheritance over her deceased husband’s property.146 

Inheritance of property under the Igala custom is the exclusive preserve of male children.147 This 

practice is largely encouraged by the patriarchal nature of the Igala society, where male domination 

                                                           
142 Unreported case of Okpo Area Court Grade II Suit No. MD/26A/78. 
143 Okwoli P Introduction to Igala Traditional Religion (1996) 53-59; Nwaechefu H & Kalama S ‘Discrimination 

against Female and Widow in Inheritance of Real Estate and Succession in the South Eastern Nigeria: A Breach of 

International Instrument and the Nigerian Constitution’ Journal of Law, Policy and Globalization (2019) 53-60. 
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empowers men to subordinate women.148 Radical feminists are of the opinion that the position of 

women will not improve as long as patriarchal systems that cause discrimination against women 

are not effectively addressed.149 

Women are denied inheritance both as a child and as a widow. It is the male child/children that 

is/are reckoned with in the distribution of property for the purpose of inheritance.150 The belief is 

that a female will get married and go to her husband’s house, and as such, the property of the father 

cannot be entrusted to her. On the other hand, a widow is not allowed to inherit her deceased 

husband’s property.151 This practice has been upheld in some instances by the Nigerian courts. In 

Nzekwu v Nzekwu152 the court held that the interest of the widow in the house is possessory and 

not proprietary, so the widow cannot dispose of it. However, she has a right to remain in the 

building after the death of her husband, but this is subject to good behaviour. This decision was 

also re-affirmed in Nezianya v Okagbue153 the court held that under the custom and native law of 

Onitsha among the Igbo Ethnic group, a widow’s possession of her deceased husband’s property 

does not make her the owner. She cannot deal with the property without the consent of the family. 

Furthermore, in a polygamous marriage under customary law, there cannot be implied gifts by the 

husband to the wife.154 In Eze v Okwo,155 three customary law widows survived the deceased but 

had no children. Before his death, the deceased instructed his senior wife to administer his property 

and use the income to maintain herself and other wives and  remain in the compound, hoping they 

                                                           
148 Ajih L ‘The Effects of Son-Preference in Igala Land’ Vol.3 (1) Journal of Multidisciplinary Studies (2017) 45-56. 
149 Willis E ‘Radical Feminism and Feminist Radicalism’ (1984) available at https://www.jstor.org/stable/466537 

(accessed 4 April 2022). 
150 Obi S The Customary Law Manual (1977) 136. 
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may have children for him. The most senior wife attempted to carry out the wishes of her husband 

but was challenged by the deceased husband’s nephew. He claimed that the senior wife and the 

other wife lacked the capacity to inherit her deceased husband’s compound nor administer it. The 

court held that a widow can neither inherit her husband’s compound nor administer it.  

However, in recent times, a few decisions of the Nigerian courts frown at the denial of female 

inheritance rights. In Mojekwu v Mojekwu,156 Niki Tobi J.C.A (as he then was) stated that: 

Is such a custom constant with equality and fair play in an egalitarian society such as ours day after 

day, month after month, and year after year, we hear and read about customs that discriminate 

against womenfolk in this country? They are regarded as inferior to the menfolk. Why should it be 

so? All human beings- male and female – are born into a free world and are expected to participate 

freely, without any inhibition on grounds of sex; and this is constitutional. Any form of societal 

discrimination on grounds of sex; apart from being unconstitutional, is in antithesis to a society built 

on the tenets of democracy, which we have freely chosen as people. 

The Supreme Court reiterated this position in Mojekwu v Iwuchukwu157, where Fabiyi JSC strongly 

condemned the Nrachi 158  custom and viewed such practices as repugnant and repulsive. In 

deciding the rights of a widow to her deceased husband’s estate, the court held that customs that 

denied women of their rights to inherit their deceased husband’s or father’s property were 

repugnant to natural justice equity and a good conscience and contrary to section 42(1) of the 

Nigerian Constitution. Similarly, in the case of Ukeje v Ukeje the Supreme Court held that: 

 no matter the circumstances of the birth of a female child, such a child is 

entitled to an inheritance from her late father’s estate. Consequently, the 

Igbo customary law that disentitles a female child from partaking in the 

sharing of her deceased father’s estate is in breach of section 42(1) of the 

Constitution, a fundamental rights provision guaranteed every Nigerian. 
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The said discriminatory customary law is void as it conflicts with section 

42(1) and (2) of the Constitution. 

 This decision agrees that women are being discriminated against in property inheritance. 

However, the right of a widow was not considered in this case.159   

The Nigerian Constitution expressly prohibits gender-based discrimination. Also, there are a 

plethora of international and regional human rights instruments to which Nigeria is a signatory. 

These include the Universal Declaration on Human Rights, Convention on the Elimination of all 

Forms of Discrimination Against Women, International Covenant on Civil and Political Rights, 

the International Covenant on Economic, Social and Cultural Rights, the African Charter on 

Human and People’s Rights and the African Charter on Human and People’s Rights on the Rights 

of Women in Africa. These human rights instruments place a responsibility on State Parties to put 

measures in place that ensure men and women are treated equally. For these human rights 

instruments to achieve their aim in Nigeria, the government needs to reflect the notion of 

substantive equality. The purpose of CEDAW and the Maputo Protocol is to achieve substantive 

equality. The definition of discrimination by both instruments suggests that the application of the 

substantive equality approach is key to achieving equality between men and women.160 The overall 

obligation of State Parties to these treaties is to take necessary steps and measures to eliminate 

discrimination against women within their territories. The Maputo Protocol imposes an obligation 

on the Nigerian government to adopt appropriate legislation to address harmful practices and 

                                                           
159 (2014) 11 NWLR (Pt. 1418) 384, 408. 
160 Article 1 CEDAW, defines discrimination against women as “Any distinction, exclusion or restriction made on the 

basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by 
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protect the rights of women. It is submitted that to attain substantive equality, some corrective 

actions may be required to offset the patriarchal nature of the Igala society that disallows women 

to inherit property. 

2. 5 Sharing of Property after Divorce in Nigeria 

Nigeria's patriarchal system of property ownership discriminates against women regarding 

property sharing after a divorce.161 Most times, property is acquired in the man’s name as the legal 

owner or inherited through the man.162 The cultural principle is that the man is responsible for her 

welfare, and her proprietary interest is through her husband and among his people.163 Culturally, 

women are not allowed to acquire separate property.164 Women married under customary law are 

not allowed to obtain and own property to the exclusion of their husbands.165 This is because, in 

pre-colonial times, a woman's money and income were considered to belong to her husband.166 

The wife's right to purchase and own real estate was subject to the husband's prior agreement and 

overall control, and a woman married under customary law was not entitled to property settlement 

or transfer at divorce other than her personal effects.167 The distribution and expenditure of family 
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income and property is the sole business of the man.168 Even in instances where a marriage is 

conducted under the Marriage Act in Nigeria, there is still the expectation that the woman should 

not acquire a property without notifying her husband and without his concurrence.  

When a marriage is dissolved under customary law, the woman has no claim to property 

settlement, even if she assisted in the acquisition of the property.169 She cannot compel her ex-

husband to divide the property he ,or they jointly own. However, under statutory marriage 

(marriage under the Act), either party can file a property settlement petition to the court with the 

divorce petition simultaneously.170
  In the case of Jolugbo & Anor v. Aina & Anor171 , the Nigerian 

Court of Appeal upheld the view that where a woman acquires property in her husband’s name 

and conveys it in her husband’s name, the presumption is that the husband holds the property in 

trust for his wife. With respect to marriages conducted under the Marriage Act, 172  for an 

application for a property right to be successful, the parties must demonstrate, by a preponderance 

of the evidence, that they are joint owners of the property in question or that their financial 

contributions to the property's purchase or development were considerable.173 The right of women 

to property after divorce under the Act is not absolute as it requires evidence of financial 

contributions on her part. 

                                                           
168 Mann K ‘Women, Landed Property and the Accumulation of Wealth in Early Colonial Lagos’ Vol.16 (4) Signs 

(1991) 682. 
169 Okeke P ‘Reconfiguring Tradition: Women’s Rights and Social Status in Contemporary Nigeria’ Vol. 47 (1) Africa 

Today (2000) 49-51. 
170 Section 72 of the Matrimonial Causes Act (MCA) 18 of 1970 ( Cap M7 Laws of the Federation of Nigeria 2004), 

provides that “in proceedings under this Decree, by order require the parties to the Marriage, or either of them to 

make for the benefit of all or any of the parties to and the children of the marriage such settlement of property to 

which the parties or either of them is entitled (whether in possession or reversion) as the court considers just and 

equitable in the circumstances of the cases”. 
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After divorce, women lose all rights and claims in their ex-husband’s family and assets. She cannot 

inherit or be entitled to any form of financial support from her ex-husband.174 However, the 

position is changing. In the case of Mrs. Toyin Arajulu v Mr. James Monday175 the court held that 

“a husband who marries a woman and builds a house during the pendency of the marriage stands 

the risk of losing that house if he later divorces the woman who had children for him unless such 

woman, of her own volition, leaves the matrimonial home.” The court further stated that it is 

irrelevant who owns the property or who pays what (on it) and how much, as long as the 

arrangement is fair and just in light of the circumstances of the case. This is because the 

determination of such matters transcends all rights, legal or even equitable. Under the Igala custom, 

a divorced woman has no stake in her ex-husband’s estate. The man is only expected to maintain 

his wife while the marriage subsiss by providing her with necessaries of life such as shelter, 

clothing, and medical care to the best of his ability, regarding his financial capacity. The woman 

has no right to her husband’s assets after divorce.176  

The Maputo Protocol states that in the event of a separation, divorce, or annulment of marriage, 

both men and women have the right to an equitable share of the joint property derived from the 

marriage.177 Furthermore, the Maputo Protocol's General Comment No. 6 gives guidance on the 

interpretation of women's rights during separation, divorce, or annulment of marriage. It seeks to 

ensure that women and men receive an equitable share of property jointly owned during the 

marriage's active period. Similarly, Article 16 (h)178 provides the same rights for both spouses in 

respect of the ownership, acquisition, management, administration, enjoyment, and disposition of 

                                                           
174 Obi S Modern Family Law in Southern Nigeria (1966) 245-246; Nwogugu E Family law in Nigeria (1974) 215-

216. 
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property, whether free of charge or for a valuable consideration. Despite these provisions, women 

are still being discriminated against in the area of property sharing or ownership after a divorce. 

By virtue of the Marriage Act (MA), the Matrimonial Causes Act (MCA), and the Married 

Women's Property Act (MWPA),179 provided married women with the ability to possess their 

separate property in Nigeria. However, the patriarchal structure of the Igala society makes it 

difficult for women to have a share in their ex-husband’s property after a divorce. This is derived 

from the concept that women are not allowed to own property in order to reinforce male supremacy 

and women’s submission. It is submitted that women’s equal access to property ownership and 

inheritance during and after marriage will largely eliminate the patriarchal attitudes that reinforce 

male supremacy in most traditional communities, particularly the Igala ethnic group. 

2.6 Substantive Equality Approach 

The substantive equality approach originated in opposition to formal equality. The concept of 

formal equality is traceable to many decades in history.  The origin of formal equality can be traced 

to Aristotle and his dictum that "things that are alike should be treated alike".180 This is currently 

the most prevalent perspective on equality. According to the notion that fairness requires consistent 

or equal treatment, individual justice is supported as the foundation for a moral claim to virtue in 

formal equality. At that time, the application of formal equality was seen as slavery because it 

reinforced male dominance and women’s subjugation. Dissatisfaction and anger with the 

restrictions of formal equality gave rise to substantive equality. It aspires to pick up where formal 

equality stops. 
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The premise that a person's physical or personal characteristics should be disregarded when 

evaluating whether or not they are entitled to some social advantage or gain is supported by the 

formal approach to equality and non-discrimination. The principle of merit is central to most 

proponents' defence of this model. The liberal argument asserts that formal equality is required in 

order to uphold the principle of merit in a democratic society. 

Unlike formal equality, which seeks to instil a moral principle by consistently applying rules and 

procedures, substantive equality, which is the equality of outcomes, seeks to invest a moral 

principle in the application of equality.181  Substantive equality is suitable for addressing property 

ownership and inheritance of women because it focuses on equal outcomes. Whereas formal 

equality advocates for equal opportunities. 

Rosenfeld182 believes the concept of formal equality proves to be ambiguous and inconsistent. This 

is so because formal equality gives people the chance to attain the same goal in the face or absence 

of the same specified obstacle or set of obstacles.183 Formal equality signifies equal treatment of 

individuals, with little or no regard for their social status.184  Equal opportunities do not remove 

the patriarchal structures that reinforce male dominance and women’s subordination.185 

The substantive equality approach, on the other hand, focuses on equitable opportunities for 

disadvantaged and marginalised people. Equally, the substantive equality approach ensures all 

persons have an equal playing field.186 The equal treatment of the individual is done with special 
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reference to their socio-economic status, race, or gender. The substantive equality approach does 

not align with the concept of universal individuals. 

Albertyn and Goldblatt 187  believe that a commitment to substantive equality necessitates an 

examination of the circumstances of a purported infringement of rights and its relationship to 

systematic forms of control within a society. Flowing from this, the substantive equality approach 

aims at providing correction to cultural and structural disadvantages, such as the patriarchal nature 

of the Nigerian society, and at the same time, aspires to provide equitable outcomes to women’s 

property ownership and inheritance. Also, discriminatory practices against women contradict the 

fundamental rights and freedom of women.188 

Fredman189 has identified a four-dimensional approach to substantive equality. She believes that 

conceptualising the right to equality in more substantive ways will not only provide equal 

opportunities but equitable outcomes. The four-dimensional approach seeks to redress 

disadvantage; address stigma, stereotyping, prejudice, and violence, enhance voice and 

participation; accommodate difference, and achieve structural change. The goal of Fredman’s 

approach anticipates a thorough plan for the adjustments and restructuring of laws, policies, and 

practices to achieve substantive equality.  

This four-dimensional approach is pertinent to determining if Nigerian property laws and practices 

are consistent with the country's international legal commitments - using the Igala people. This is 

because attempts by Nigerian courts to overturn cultural practices prohibiting women from owning 

or inheriting property have been centred mostly on formal equality rather than substantive equality. 
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The courts rarely examine fair results, which explains why, despite apparent progress over the 

years in promoting women's property rights, many continue to be denied such rights.190 Using the 

four-dimensional approach to understand and address the patriarchal nature of the Igala society 

enhance equitable outcomes which manifest by ways of correcting disadvantages, stigma, 

stereotyping, enhance voice and participation and achieve structural changes in line with the 

mandate of UDHR, CEDAW, ICESCR, ICCPR, Maputo Protocol, and the Nigerian Constitution. 

2.6.1 Purpose of the Four-Dimensional Substantive Equality Approach 

The substantive equality approach is adopted tocorrect cultural and structural disadvantages and, 

at the same time, providing equitable outcomes. The goal of substantive equality is to achieve 

equality of outcome and opportunity. In its most basic form, substantive equality is concerned with 

creating a more equal society. In some cases, achieving equality may imply treating191 those who 

are different equally, while in others, it may imply treating those who are different differently.192 

Equality of outcomes is a substantive definition of equality because it tries to give substance to the 

concept of equality. In different jurisdictions, this concept of equality is manifested through a 

variety of policies and legal mechanisms.193 

The four-dimensional approach is based on current understandings of the right to substantive 

equality. The four-dimensional method tries to provide an analytic framework for better 

understanding the multi-faceted nature of inequality and assessing whether actions, practices, or 

institutions inhibit or promote equality. Redressing disadvantage; addressing stigma, stereotyping, 

prejudice, violence; enhancing voice and participation; accommodating diversity, and achieving 
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structural transformation are all advocated as four-dimensional principles.194 In assessing whether 

substantive equality has been broken, the issue should be whether having respect to all relevant 

facts, the challenged measure reinforces disadvantages or stereotypes. 

The focus of the four-dimensional substantive equality approach is on the group that has been 

disadvantaged, in this case, the Igala women. By focusing on a disadvantage, the prospect of 

levelling down is eliminated. Women's disadvantage is rooted in power disparities within and 

outside the family and can be defined in terms of property ownership and inheritance rights.195 A 

disadvantage can be seen in the denial of property rights of the Igala women. The Igala women are 

in a disadvantaged position because of the patriarchal nature of the Igala society. Men are allowed 

to own and inherit property, but women are not allowed to own or inherit the same. This cultural 

practice discriminates against women and violates their human rights. It is believed that redressing 

this disadvantaged position of women will afford women the opportunity to own property, inherit 

the property of their deceased husbands and give them a right to an equitable share of the property 

after divorce. 

Regardless of relative circumstances, women face gender-based stereotyping. Stereotyping is an 

often unfair and untrue belief that many people have about all people or things with a particular 

characteristic. The cultural belief that women are regarded as property or chattels poses a challenge 

to the rights of women to property ownership and inheritance during and after marriage. As a 
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result, substantive equality can address gender stereotypes in ways that a pure equal treatment 

paradigm cannot.196  

The participative dimension allows Igala women to have a better say in establishing their property 

ownership and inheritance rights in the future. The participation of women affords them the 

opportunity to address the importance of community life of individuals.197 One of the challenges 

Igala women face is the inability to contribute to the decision-making process. When issues 

pertaining to property ownership or the distribution of a deceased husband’s property are resolved, 

it is usually within the male relatives of the husband.198 This makes it difficult for women to lend 

their voices. It is believed that women’s participation in major family and communal decisions 

will enhance women’s rights to property ownership and inheritance. 

Substantive equality attempts to acknowledge and accommodate differences, eliminating the 

disadvantage.199 Substantive equality is potentially transformative. To achieve structural change 

speaks to the possibilities of how these legal human rights instruments and institutional 

mechanisms can redesign or restructure the patriarchal nature of the Igala society that discriminates 

against women to accommodate the rights of women to property ownership and inheritance in line 

with the provisions of the Nigerian constitution, the Maputo Protocol. CEDAW and other human 

rights legal instruments. 

The four-dimensional approach proposed by Fredman is not without criticism. The critics of this 

approach are of the opinion that the four-dimensional approach by Friedman is not as 

comprehensive as claimed. In MacKinnon’s response to Friedman, there are other areas of law not 
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covered by Friedman’s approach that substantive equality is beginning to recognize under 

domestic and international human rights laws. MacKinnon further observed that Friedman’s 

silence on the issue of sexual abuse, which has been categorised as a sex inequality under human 

rights, makes her approach not as holistic as claimed. Furthermore, determining the nature of the 

disadvantage this method aims to rectify is difficult. Young200 contends that disadvantage should 

be defined as more than misdistribution of resources, with a focus on dominance or mechanisms 

that prevent people from having a say in their actions. 

Notwithstanding, adopting a substantive equality approach to implement the provisions of the 

international, regional and domestic human rights instruments is important to ensure the rights of 

women to property ownership and inheritance during and after marriage are duly protected.  

2.7 Radical Feminism 

Radical feminists began to meet in insignificant groups in 1967. Some of the radical feminists who 

led a group called ‘New York Radical Women’ are Shulamith Firestone, Ellen Willis, Carol 

Hanisch, and Robin Morgan. This group was formed when these feminists expressed 

dissatisfaction with how their civil rights were being ignored.201 

Radical feminism theory argues that male-controlled capitalist hierarchy is the main feature of 

women’s oppression. Rowland and Klein202 submit that women’s liberation is possible when they 

liberate themselves from patriarchal systems, which they consider inherently oppressive and 

dominant structures. Also, Jones and Budig203 observe that radical feminist’ sees sexism as the 
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oldest and most persuasive form of oppression; they argue that eradication of patriarchy and 

heterosexuality are crucial to ending gender oppression. Radical feminism devolved into women's 

exploitation of males. According to radical feminists, men have mostly benefited from women's 

subordination.204 

Similarly, Lorber205 argues that radical feminism’s theoretical watchword is patriarchy, or men’s 

pervasive oppression and exploitation of women. Patriarchy is firmly rooted in the belief that 

women are inferior and different from men. This belief makes patriarchal systems difficult to 

eradicate. Vukoicic206 agrees that radical feminism’s claim is because men have more privileges 

as human beings than women as a result of patriarchal principles. Radical feminism sees patriarchy 

as the primary form of domination. 

Unlike liberal feminists who focuses on equality, radical feminist desire to eliminate patriarchy. 

Liberal feminist argues that women should have similar rights as men. Mill207 states that women 

should have similar rights related to property as their male counterparts. Egalitarianism, as 

advocated by liberal feminists, does not eliminate the impediments that sustain gender 

discrimination, in this case, patriarchy. However, radical feminism believes that the elimination of 

women’s subordination and male supremacy will restructure society in more significant ways.208 
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Further, Firestone209 submits that women’s oppression is rooted in relations and sexuality because 

there are major differences in the creation of men and women which promotes gender 

discrimination. Marxists criticized this submission for putting too much emphasis on reproduction 

and sexuality. The Marxists are of the opinion that the enemy of women is not their male 

counterparts but the capitalist class, which itself is multi-gendered, multi-racial, and not male 

supremacy, rooted in patriarchy.210 

The radical feminism theory is relevant to this thesis because it helps to analyse the status of the 

Igala women. The theory suggests possible ways of eliminating the patriarchal system of the Igala 

people, redesigning and restructuring customs that discriminate against women to accommodate 

the rights of women to property ownership and inheritance. This is during and after marriage, in 

line with sections 42 and 43 of the Nigerian Constitution, 211  Maputo Protocol, 212  Universal 

Declaration on Human Rights, 213  International Covenant on Economic, Social and Cultural 

Rights,214 International Convention on Civil and Political Rights215 and the Convention on the 

Elimination of All Forms of Discrimination Against Women.216 
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2.7.1 Basics of Radical Feminism Theory 

Throughout history, patriarchy has been the primary structure of male dominance and female 

servitude. It has remained the most prevalent and lasting system of inequality over time. Many 

communities have oppressive structures in which males rule females217. Men establish and sustain 

patriarchy, not because of their wealth but because it subordinates women and forces them to act 

as submissive instruments.218 

Patriarchy is the main difference between radical feminism and other feminist theories. Women’s 

subordination is considered the rule of men, which manifests in different ways, such as oppression, 

inequality, and injustice. The belief that men are superior to women is the basis for all kinds of 

discrimination against women.219 Radical feminist sees patriarchy as the foundation of all other 

inequalities and oppression. 

In Africa, patriarchy is a universal concern.220 The majority of African nations were and still are 

profoundly patriarchal societies.221 In spite of the legal structure protecting women's rights in 

Africa, African women continue to be barred from property ownership and inheritance. 222 

Farkhonda submits that “we are all aware that despite achievements and progress made, African 

women face major challenges and obstacles”.223  Gender roles are created by society. 224  The 
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patriarchal framework of African society is strengthened by the roles that are assigned to men.225 

Typically, men are in positions of authority and consider it essential to prove their superiority and 

dominance over women.226 Women are perceived to be genetically inferior, which is then utilised 

to justify their disadvantageous social position.227 

Male dominance and female subordination are characterised by the social construction of 

femininity and female sexuality through the creation and presentation of subordinate images, as 

well as traditional family model institutions that favour male dominance over female dominance. 

Patriarchal notions are utilised to construct femininity. As a result, femininity is always portrayed 

as inferior to masculinity. Women as a group do not wield the same cultural clout as men.228 

The concept that a patriarchal society is typically an unjust system in which women are groups of 

people subject to various forms of discrimination and exploitation is a universal feature of feminist 

ideology.229 Radical feminists argue that a patriarchal society is a primary location for power 

struggles between men and women.230 

However, some argue that individuals existed prior to the establishment of the Patriarchy.231 

According to Engels232 women were not viewed as subordinates prior to the establishment of 

patriarchy. With the rise of private property, women's servitude began. The patriarchal society is 
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thought to have been founded by men in order to keep power and property and pass it down to 

their progeny. The right of women to possess property was abolished in order to ensure that women 

were only subordinates. Furthermore, radical feminists do not believe patriarchy has always been 

natural. Traditionalists, on the other hand, believe that men are born to dominate and women to be 

subordinate; they see patriarchy as a natural setting that has existed since the beginning of time. In 

the western part of Nigeria, it is believed that patriarchy is one of the effects of British 

colonialization. 233  Women occupied leadership positions prior to colonialiation. The British 

colonial government's system of indirect control acknowledged the power of male chiefs at the 

local level but did not recognise the existence of female chiefs. Consequently, women were 

excluded from all colonial governmental formations and were relegated to the background.234  

Men are able to dominate women in Nigerian society due to its patriarchal structure.235 Under most 

native laws and customs in Nigeria, patriarchy ensures male supremacy, making it impossible for 

women to acquire property during and after marriage. A woman is seen as property to be inherited 

by her husband's family, and she is not permitted to own her property during the marriage, nor is 

she entitled to a share of her husband's property in the event of a divorce.236 It is submitted that by 

exposing and critically evaluating its manifestations, the patriarchal structure that denies women 

the ability to own and inherit property during and after marriage can be overcome. 

Radical feminists focus on a theory of social organisation, gender oppression, and strategies for 

change. The core belief of radical feminists is that women are an absolute positive value as women, 
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a belief asserted against what they claim to be a universal devaluing of women and that women 

are oppressed all over the world due to patriarchal systems. Individuals or communities that 

discriminate against women, thereby violating their rights, believed to be are firmly rooted in 

culture and not within the ambit of human rights.237  Adopting radical feminism theory is important 

because it seeks to understand and address the roots of women’s oppression. It has been responsible 

for much of the progress made during what has been called the second feminism wave. There are 

differing opinionson whether African women are prepared to take a radical shift to eradicate 

patriarchal structures that continue to limit women's rights. This argument has been rejected due 

to the belief that African women are prepared for radical feminism.238 

There are claims that radical feminists see men as the victimizers and women as the victims. Critics 

are of the view that not all women are victims and not all men are victimizers, some are also 

victims.239 In addition, the radical feminism theory is less inclusive than liberal feminism. It is 

believed that radical feminism is in line with the dominant values of the society because of its 

radicality and profound questioning of patriarchal and heterosexual society. This radicality is 

necessary to bring about real changes in society.240 Marxists have criticized radical feminism for 

ignoring the significant differences in power and privilege among various groups of women. 

Marxist feminists view gender inequality as too far-reaching to be remedied with some legislative 

actions. Gender equality to Marxist feminists is seen as the root of social class inequality.241 It is 

believed that the capitalist system of production that generates social inequality also generates 
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women’s economic dependence on men. This means that gender inequality can only be eliminated, 

according to Marxist feminists, through attentiveness to the system of class relations.  

However, radical feminists dispute with Marxist feminists on the grounds that women are 

oppressed in societies other than capitalist ones, and therefore, women’s oppression by men is 

deeper and more harmful than any other form of patriarchy – including economic oppression.242 

Radical feminists argue that male domination of women permeates every aspect of life, including 

family relationships. They believe that gender oppression is the most harmful form of oppression. 

2.8 Relevance of the Substantive Equality Theory and the Radical Feminism Theory to 

Property Ownership and Inheritance in Nigeria. 

In order to comprehend the impacts of patriarchy on women's rights to property ownership and 

inheritance in Nigeria, particularly on Igala women, it is important to consider both radical feminist 

theory and the substantive equality framework.  The primary goal of substantive equality is to 

redress the historical injustice or disadvantage that women have had in terms of property 

ownership and inheritance. In general, patriarchal attitudes and assumptions continue to prohibit 

women from property ownership and inheritance.243 Women's exclusion from property ownership 

and inheritance during and after marriage is considered a historical injustice or disadvantage that 

women in Nigeria continue to experience. Due to the patriarchal structure of Nigerian society, 

women are consistently excluded from property ownership and inheritance. The exclusion of 

women from property ownership is contrary to sections 42 and 43 of the Nigerian Constitution, as 

well as the obligations imposed on Nigeria by international and regional human rights instruments 
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such as the Universal Declaration of Human Rights (UDHR) (which serves as the foundation for 

later women's rights), the Convention on the Elimination of Discrimination Against Women 

(CEDAW), the African Charter on Human and Peoples' Rights (The African Charter), and the 

Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa 

(The Maputo Protocol). In order for the Nigerian government to implement the substantive 

equality approach, it must address the patriarchal aspects of Nigerian society that support the 

exclusion of women from property ownership and inheritance, particularly among the Igala people.   

The CEDAW and Maputo Protocol reflected the notion of substantive equality.244 This can be seen 

in Article 7 (d) of the Maputo Protocol, which categorically states that women and men shall have 

the right to an equitable sharing of the joint property deriving from the marriage in the event of a 

separation, divorce or annulment of marriage. Similarly, Article 21 of the Maputo Protocol states 

that widows shall have the right to an equitable share in the succession of their husbands' property 

in order to mitigate widowhood custom’s detrimental effects on women. The right to continue 

residing in the marital home belongs to widows. She must "retain this right if the house belongs 

to her or if she has inherited it" in the event of a remarriage. This article aims to shield African 

women from the patriarchal structure that deprives them of their inheritance rights.245 This article 

is essential because it tries to make up for the inequalities and suffering African women have 

previously endured when it comes to inheriting from their deceased husbands or parents. Notably, 

African Women's Protocol uses the term "equitable share" here rather than "equal share." 
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In Nigeria, women who contribute to the purchase of property do not have legal or equitable 

ownership of that property.246  The Nigerian culture permits a man to inherit his wife as his 

property, and as such, he has complete control over any property she obtained or was granted 

before marriage.247 Boston asserts that the Igala patriarchal structure views women as property 

to be inherited by their husbands.248 It is considered that a woman has no right to inherit her late 

husband's property, even if it was jointly owned, although she can keep use of the marital home 

provided she is well-behaved.249 Moreover, after divorce, the husband retains complete power over 

the woman's possessions. In addition, the registration of jointly owned property in the man's name 

is one of the reasons why women's rights are denied in Nigeria.250 In the event of a divorce or 

separation, a woman is not permitted to leave with anything other than her personal belongings, 

even if she rendered financial assistance for the construction of her marital home. 

A patriarchal society is one in which men predominate.251  The majority of radical feminists 

characterise patriarchy as a wicked social system of control that is oppressive to women because 

it is an exercise of male domination over women. An institution of male authority and privilege 

thrives on female servitude.252  Radical feminists believe that women cannot be liberated until the 

patriarchal system, which they perceive as fundamentally oppressive and powerful, has been 

abolished. In contrast to liberal feminists, who sought equality with men, radical feminists want to 
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eradicate patriarchy totally. They believe that eliminating women's subjugation and male 

supremacy will significantly reorganize society.253 

The substantive equality framework and the radical feminist theory are relevant to this research 

because they will help examine the gender laws and give a proper understanding of how these 

legal instruments impact the rights of women generally and particularly how the patriarchal nature 

of the Igala society impacts on the rights of women to property ownership and inheritance in 

Nigeria. The four-dimensional substantive equality approach enabled the examination of 

redressing the disadvantage of patriarchy can help women avoid experiencing inferior status in 

Nigeria. 

2.9 Conclusion 

Without a doubt, women's right to property ownership and inheritance during and after marriage 

is a basic human right. Every person in Nigeria has the right to own and acquire property under 

the Nigerian Constitution. 254  Similarly, international and regional human rights instruments 

guarantee women the right to hold property as individuals and to inherit it upon the death of their 

husbands.255 Further, divorced women are entitled to an equitable share of property jointly owned 

while the marriage subsists.256 

However, as individuals, divorced women, or widows, Igala women are still denied the right to 

acquire or inherit property. This denial derives from the patriarchal structure that allows men to 

dominate women in the Igala ethnic group. It is submitted that, in order to address the Igala people's 
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patriarchal nature, which disallows women from owning or inheriting property during and after 

marriage, Friedman's four-dimensional substantive equality approach and radical feminism theory 

be used to analyse women's rights to property ownership and inheritance, patriarchal structures 

that obstruct women's rights to own or inherit property, and possible solutions to patriarchal denial. 

The substantive equality approach examines the gender laws and gives a proper understanding of 

how these legal instruments impact the rights of women generally and, particularly, how the 

patriarchal nature of the Igala society impacts the rights of women to property ownership and 

inheritance in Nigeria. The four-dimensional approach goes beyond achieving equitable outcomes 

to examine how redressing women as a disadvantaged or marginalised group and addressing 

stereotypes can help women avoid experiencing inferior status in society. It also looks at the 

various facets of gender discrimination and how it can be avoided.  

Furthermore, radical feminism theory examines the situation of Igala women and proposes ways 

in which these legal human rights instruments and institutional mechanisms can redesign or 

restructure customs that discriminate against women in order to accommodate women's rights to 

property ownership and inheritance in accordance with the Nigerian Constitution, the Maputo 

Protocol, CEDAW, and other human rights instruments. In addition, radical feminism's goal of 

reordering society by entirely eradicating male supremacy that subjugates women will be used to 

achieve the goal of women’s emancipation from marginalisation and discrimination in whatever 

form. 
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CHAPTER THREE 

INTERNATIONAL AND REGIONAL LEGAL FRAMEWORK ON THE RIGHTS OF 

WOMEN TO PROPERTY OWNERSHIP AND INHERITANCE IN NIGERIA 

3.1 Introduction 

Women in Nigeria face discrimination in property ownership and inheritance during and after 

marriage due to the patriarchal structure of Nigerian society. 257  Women are prohibited from 

owning property as individuals, inheriting property from their deceased husbands, and receiving a 

portion of their family's assets upon divorce as a result of patriarchy.258 

Nigeria is a signatory to several international and regional human rights instruments that safeguard 

and advance the property rights of women.259 The role of human rights instruments in redressing 

social and legal inequalities faced by women in their various communities cannot be 

overemphasised.260 The primary focus of human rights has been the equality of men and women. 

The major purpose of the 1945 United Nations Charter is to "reaffirm belief in fundamental human 

rights, the dignity and worth of the human person, and the equal rights of men and women”.261 

Similarly, the 1948 adoption of the Universal Declaration of Human Rights (UDHR) had as its 

fundamental objective the promotion of the equal rights of women and men.262 

These international and other regional human rights treaties are mostly the result of Declarations, 

particularly the Universal Declaration of Human Rights.263 The UDHR is the foundation for later 
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declarations on women's rights. Nigeria has ratified the International Covenant on Civil and 

Political Rights (ICCPR),264 the International Covenant on Economic Social and Cultural Rights 

(ICESCR),265 and the Convention on the Elimination of all Forms of Discrimination Against 

Women (CEDAW).266 These human rights instruments generally protect women from all forms of 

discrimination; in particular, CEDAW protects women’s to property ownership and inheritance.  

In addition to these international human rights instruments, Nigeria has also signed regional human 

rights instruments protecting women. The African Charter on Human and Peoples' Rights (African 

Charter)267 and the Protocol to the African Charter on Human and Peoples' Rights on the Rights 

of Women in Africa (Maputo Protocol)268 are examples of regional human rights instruments. The 

African Charter deviates from classic human rights instruments since it was based on the cultural 

relativist notion of human rights.269 The mission of the African Charter is to “strive for flexibility, 

balance, and emphasize certain principles and guidelines”. It tries neither to isolate man from 

society nor for society to swallow up the individual.270 The African Charter was Africa’s first 

regional human rights instrument and the only legally binding document to specify individual 

responsibilities to the family, society, and state.271 
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Regardless of the adoption of these international instruments under Nigerian law, Nigeria remains 

a dualist country. That is, international treaties are not part of Nigerian domestic law unless 

domesticated under section 12 of the Nigerian Constitution.272  Nevertheless, several of these 

international human rights documents, particularly CEDAW, have a persuasive impact on Nigerian 

law, and certain courts have cited them in their decisions.273 In addition, the Nigerian government 

have adopted and domesticated the African Charter on Human and Peoples’ Rights.274 Article 3 of 

the African Charter mandates that nations address discrimination against women using legislative, 

institutional, and other methods. Despite having ratified the Maputo Protocol, it has not been 

domesticated in Nigeria; this is notwithstanding the fact that it is the first regional human rights 

treaty that safeguards women's rights to property ownership and inheritance during and after 

marriage.275 

This chapter looks at the normative framework that serves as the foundation for international 

human rights protection, as well as the international and regional human rights instruments 

relevant to women's rights to property and inheritance during and after marriage. In conclusion, 

the barriers to the effective implementation of these human rights instruments shall also be 

considered.  
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3.2 International Human Rights Instruments 

3.2.1 The United Nations Charter 

The United Nations Charter was adopted in 1945 at the San Francisco conference.276 The equality 

of men and women has been included as one of the United Nations basic principles, along with the 

desire "to affirm faith in fundamental human rights, in the dignity and worth of the human person, 

and in the equal rights of men and women." Furthermore, members are required by the United 

Nations Charter to respect the human rights and dignity of both men and women.277 It is trite that 

all human beings are born with equal rights, known as fundamental human rights. Women and 

men are meant to enjoy equal property ownership rights if their fundamental human rights are to 

be safeguarded. Despite the fact that the main principle of the UN Charter is to guarantee the 

equality of men and women, the Charter does not provide for the equal rights of men and women 

to property ownership and inheritance.  

Additionally, Article 13 (1)(b) requires the General Assembly to launch studies and provide 

suggestions to assist in the achievement of fundamental human rights to encourage worldwide 

collaboration in the economic, social, cultural, educational, and health spheres, as well as 

supporting in the realisation of human rights and fundamental freedoms for everyone, regardless 

of race, gender, language, or religion. This provision set the path for adopting several human rights 

instruments that condemn all forms of discrimination.  

3.2.2 The Universal Declaration of Human Rights (UDHR) 1948 

A pivotal turning point in the history of human rights is the adoption of the Universal Declaration 

of Human Rights (UDHR). It was proclaimed by the United Nations General Assembly in Paris 

                                                           
276United Nations ‘Peace, Dignity and Equality on a Healthy Planet’ available at https://www.un.org/en/about-us/un-
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on 10 December 1948278  as a common standard of achievement for all peoples and all nations. 

The Declaration was drafted by representatives from all regions of the world with diverse legal 

and cultural backgrounds. It is the first document of its kind to outline fundamental human rights 

to be universally guaranteed, and it has been translated into more than 500 different languages.279 

It is generally accepted that the UDHR served as the impetus and paved the way for the acceptance 

of more than seventy human rights treaties, which are now permanently in force on a global and 

regional level (all containing references to it in their preambles).280 

The widespread denial of women's rights to property ownership and inheritance during and after 

marriage is a significant impediment to fulfilling women's human rights in Nigeria.281 Property 

inheritance at death is firmly ingrained in patriarchal attitudes.282 In a patriarchal society, where 

ancestry is traceable through male relatives, a woman's rights are more secure if she has an older 

son who is the heir to his father's estate rather than directly through the woman.283 According to 

the UDHR, men and women are entitled to equality and non-discrimination, and all rights and 

freedoms are guaranteed. Article 2 of the UDHR provides that:  

Everyone is entitled to all the rights and freedoms set forth in this 

declaration without distinction of any kind, such as race, colour, sex, 

language, religion, political or other opinions, national or social origin, 

property, birth, or other status… 
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This provision ensures that everyone is entitled to all the rights and freedoms enumerated in this 

Declaration without discrimination. It is argued that whenever women are denied the right to 

property ownership and inheritance, such denial is in contravention of the rights, privileges, and 

advantages guaranteed by the UDHR. Article 7 of the UDHR guarantees the right to equal 

protection of the law without discrimination. It states that  

All are equal before the law and are entitled without any discrimination 

to equal protection of the law. All are entitled to equal protection 

against any discrimination in violation of this Declaration and against 

any incitement to such discrimination. 

 

Without exception, men and women are entitled to equal protection under the law.284 The Igala 

people's patriarchal attitudes prohibit women from owning property and inheriting during and after 

marriage. In some instances, these patriarchal views have been accepted by Nigerian courts. The 

courts reinforced the exclusion of women from property ownership and inheritance in Nigeria.285  

For instance, in Ejiamike v Ejiamike 286  the court ruled that the eldest surviving son has an 

automatic right to succeed his father as head of the family. Only the father, as the owner and 

originator of the family property, has the authority to deprive the eldest son of this privilege 

through a legitimate direction. 

Regarding property ownership following divorce, Article 16 (1)287 states, “men and women of full 

age, without any limitation due to race, nationality or religion, have the right to marry and to 

found a family. They are entitled to equal rights as to marriage, during marriage and at its 

dissolution”. Men and women have equal rights to marriage, during the marriage, and upon 
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dissolution of marriage.   In contrast, Igala women do not have the same rights as their husbands 

because they are considered property to be inherited. Due to the patriarchal nature of the Igala, 

which favours men over women, women are only permitted to take their personal belongings with 

them after a divorce. 

Similarly, Article 17 provides for the right to property ownership. It states that “everyone has the 

right to own property alone as well as in association with others. No one shall be arbitrarily 

deprived of his property”. The Universal Declaration of Human Rights was the first document to 

protect the right to own property. However, because the Universal Declaration of Human Rights 

is not a legally enforceable human rights instrument, it is impossible to implement it in Nigeria. 

There are arguments that the UDHR has become a customary international law because it served 

directly or indirectly as a framework for many binding international treaties as well as domestic 

Constitutions, policies, and laws that safeguard basic human rights.288  It is believed that the 

contribution of the UDHR to the development of human rights and customary international law 

has earned the UDHR a prominent legal status. The Nigerian government incorporated the non-

discrimination rights of the UDHR in the Nigerian Constitution.289 Despite the recognition of the 

UDHR as customary international law and its influence on national constitutions, the Universal 

Declaration is not a treaty and, therefore, does not create direct legal obligations for countries. It 

only provided a global roadmap for the recognition and protection of human rights. 
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3.2.3 The International Covenant on Economic, Social, and Cultural Rights (ICESCR) 

The United Nations adopted the International Covenant on Economic, Social, and Cultural Rights 

on 16 December 1966.290 With the adoption of this human rights instrument, the international 

community has made provisions for its implementation, as the rights of the ICESCR are consistent 

with the content of each right set forth in the Universal Declaration of Human Rights.291 The 

ICESCR provides a more comprehensive provision than the UDHR. 

The ICESCR seeks to advance economic, social, and cultural rights. It offers the framework for 

the protection and preservation of the most fundamental economic, social, and cultural rights.292 

The ICESCR guarantees the following rights: the right to work, favourable working conditions for 

women and equal pay for equal work; the right to form and join trade unions; social security; and 

an adequate standard of living, including adequate food, clothing, and housing; family protection; 

the highest achievable standard of physical and mental health; education; and participation in 

cultural life.293 However, the ICESCR does not explicitly address women's property ownership 

and inheritance rights.  

Article 2 of the ICESCR requires member states to respect and protect the rights of all individuals 

on their territory, regardless of race, colour, sex, language, religion, political or other opinions, 

national or social origin, property, birth, or other status. This provision establishes non-

discrimination rights. This means everyone, regardless of race, colour, or gender, is entitled to 
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such a right. The principles of equality and non-discrimination are the core aim of the ICESCR.294 

The Article safeguards the rights of women against all forms of discrimination, particularly 

gender-based discrimination. Regardless, the patriarchal system of the Igala people discriminates 

against women with regard to property ownership and inheritance during and after marriage. This 

prejudice is a result of the unequal treatment of men and women. 

Similarly, Article 3 mandates State Parties to provide men and women equal access to all 

economic, social, and cultural rights. This provision offers men and women equal protection. 

Although the right of women to property ownership and inheritance was not directly provided for 

in the article, it can be concluded that State Parties are required to ensure that men and women 

have equal rights. Women in Igala land do not have equal property ownership and inheritance 

rights with men and women.295 This is in violation of Article 3 of the ICESCR. The full effect of 

Article 3 will be undermined if both men and women are not allowed to fully enjoy the rights 

provided for by the ICESCR.296 The Committee on Economic, Social and Cultural Rights clarified 

the obligations of States Parties. State Parties must ensure that the covenant's rights are strictly 

enforced. Furthermore, State Parties bear the burden of ensuring non-discrimination. This means 

that no one should be subjected to either formal or substantive discrimination. State Parties must 

combat social constructions of gender, gender stereotypes, and obstacles that continue to 

discriminate against women. Despite these obligations imposed on State Parties to protect the 

fundamental rights and freedoms of both women and men, the ICESCR did not significantly 

address discrimination against women in property ownership and inheritance. To guarantee the 
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effective implementation of the rights stipulated, the ICESCR established the Committee on 

Economic, Social, and Cultural Rights (CESCR) as its monitoring body. 297  The Committee 

reviews periodic reports presented by State Parties that indicate the actions adopted and progress 

made in implementing the covenant obligations. 

In 2009, the CESCR issued a general comment on the non-discrimination in Economic, Social, 

and Cultural Rights (ESCR) included in Article 2, paragraph 2 of the ICESCR. It was observed 

that one of the impediments to the full realisation of the ESCR is discrimination. 298   The 

Committee identified ‘‘sex’’ as a prohibited and express ground of discrimination. The word 

‘‘sex’’ was construed to mean the social construction of gender stereotypes, prejudices, and 

expected roles, which have created obstacles to equal enjoyment of economic, social, and cultural 

rights. 299  Thus, the patriarchal attitudes that exclude women from property ownership and 

inheritance during and after marriage based on gender fall within the prohibited and express 

grounds of discrimination, even though the covenant does not directly provide for the right to 

property ownership and inheritance.  

The Committee also mandated State Parties to adopt legislation with the aim of addressing both 

formal and substantive discrimination. The adopted legislation should be reviewed regularly and 

amended, where necessary in order to ensure that no form of discrimination is encouraged by the 

legislation. In addition, State Parties are to have strategies, policies and plans to ensure 

discrimination in both public and private spheres is effectively addressed.300  In line with this 

position, the Nigerian government formulated the National Gender Policy in 2006, and more 
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recently, the National Gender Policy 2022 was formulated to ensure that the rights of women are 

being protected from discrimination in Nigeria.301 

State Parties are responsible for overseeing the comprehensive implementation of the special 

measures used to comply with Article 2 of the Covenant. They need to make sure that strategies, 

policies, and plans are appropriately developed, and that the express and prohibited grounds for 

discrimination are taken into account when choosing the right indicators and benchmarks.302 

3.2.4 International Covenant on Civil and Political Rights (ICCPR) 

The UDHR was the first part of the instruments that make up the International Bill of Human 

Rights. This gave birth to the ICCPR on 16 December 1996, when the UN General Assembly 

adopted the ICCPR and an optional protocol to the ICCPR, allowing for complaints to be made by 

individuals on violations of their rights embodied in the covenants.303 The rights outlined in the 

ICCPR are consistent with the UDHR.304 The international community set up measures for the 

implementation of the rights set forth in this covenant. This was further elaborated by the adoption 

of the first and second optional protocols to the ICCPR. 

The ICCPR is a legally binding human rights instrument for member states (Nigeria Inclusive), 

and they are further obliged to respect the procedures for their implementation, including the 

submission of periodic reports.305 However, the ICCPR has not been domesticated in Nigeria. The 

implication is that the ICCPR is not enforceable or legally binding in Nigeria. The ICCPR contains 

provisions that promote and protect civil and political rights. It is argued that the ICCPR “speaks 

to matter deep, lasting and purportedly universal”.  
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Conversely, the right to own property and the denial of such rights are mentioned in the UDHR 

but not in the ICCPR. Some of the ICCPR-recognised rights have no direct or indirect influence 

on women’s property ownership and inheritance rights. Article 3 of the ICCPR allows state parties 

to ensure the equitable enjoyment of all civil and political rights by men and women. This 

provision promotes the equal civil rights of men and women for women. Article 3 suggests that all 

human beings shall have equal and total access to the rights enshrined in the Covenant. When any 

individual is denied the full and equal enjoyment of any right, the full effect of this provision is 

undermined. As a result, states must ensure that men and women have equal access to all of the 

Covenant's provisions.306  In addition, Article 23(4) ICCPR states that “State Parties to the present 

Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses 

as to marriage, during marriage and its dissolution…” This provision provides men and women 

equal rights upon divorce. Due to the patriarchal nature of the Igala people, the husband is the head 

of the household and, often, the sole provider (breadwinner) in the event that the marriage fails 

and the parties divorce, the man is always in a superior financial position307. This allows the man 

to strip his wife of all of her property308. This discriminatory practice violates the provisions of 

Article 23(4) of the ICCPR, which permits State Parties to take reasonable measures to ensure that 

both spouses enjoy the same rights not only during the marriage but also at its dissolution. It is 

believed that once the patriarchal structure of the Igala people has been abolished, this practice 

will cease to exist. This would assist men and women in having equal access to the same rights 
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and obligations to acquire and own property in marriage, as well as having an equitable share of 

the property upon dissolution of the marriage.  

The Human Rights Committee noted that inequality in the enjoyment of rights by women around 

the world is deeply rooted in tradition, history and society, including religious attitudes. 

Traditional, historical, religious or cultural attitudes should not be used to justify the abuse of 

women's rights to equality before the law and equal enjoyment of all covenant’s rights.309 States 

parties should provide relevant information about those aspects of tradition, history, cultural 

practices and religious attitudes that threaten or might threaten compliance with Article 3 and the 

steps they have taken or intend to take to address such concerns.310 

The Committee agreed that the full realisation of the rights is conditional on the removal of 

obstacles that impede the non-discrimination rights provided for in this agreement. Patriarchy has 

continued to impede women's rights to exercise property and inheritance rights in Nigeria, 

particularly among the Igala ethnic group. Eliminating patriarchal attitudes that exclude women 

from property and inheritance during and after marriage would mean women have equal access to 

property as men.311 The Committee also recommended that States Parties not only take protective 

measures but also take proactive steps in all areas to achieve effective and equal participation of 

women. States Parties must provide information on the precise participation of women.312 
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3.2.5 Convention on the Elimination of All Forms of Discrimination Against Women 

(CEDAW) 

CEDAW is the first international treaty that prohibits discrimination against women generally and 

includes a modest enforcement system.313 It reinforces the belief in women's fundamental human 

rights, dignity, and worth of the human person, as well as equal rights of men and women.314 The 

most crucial aspect of CEDAW is its affirmation of women's humanity by promoting human rights 

discourse and the idea that, even when women's rights are unique to the female gender, they are 

nevertheless fundamental human rights.315 Through CEDAW, the world specifically responded for 

the first time to the need to enhance women's property ownership and inheritance rights.316 In light 

of this, CEDAW has been referred to as "a powerful instrument for the delivery of development 

with justice",317  and it is asserted that the convention does not only support formal equality but 

also actively campaigns to remove obstacles that prevent women from owning or inheriting 

property both during and after marriage. Notwithstanding, CEDAW is yet to be domesticated in 

Nigeria and, by implication, not legally binding. 

The CEDAW stipulates that everyone is entitled to all the rights and freedoms set forth therein 

without distinction, including differentiation based on sex, and that all human beings are born free 

and equal in dignity and rights.318 The goal of CEDAW is to advance gender equality in order to 

stop discrimination against women in matters of inheritance and property ownership. The term 
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"discrimination against women" is defined in Article 1 of CEDAW and refers to a variety of ways 

in which a woman may experience discrimination. This article states that 

For the purpose of the present Convention, the term “discrimination against 

women” shall mean any distinction, exclusion, or restriction made on the 

basis of sex which has the effect or purpose of effect or purpose of 

impairing or nullifying the recognition, enjoyment, or exercise by women 

irrespective of their marital status, on a basis of equality of men and 

women, of human right and fundamental freedoms in the political, 

economic, social, cultural, civil or any other field. 

This definition is thorough, treating the idea of equality as both an obligatory requirement and a 

goal. Article 1 addresses discrimination's intended and unintended repercussions. Furthermore, 

broadening the concept to include discrimination against women in "any other field" will subject 

public and private actions to regulation. To meet the non-discrimination standard, men and women 

must be treated equally. Equality is assured when biological distinctions between men and women 

are no longer used to grant or deny women the rights to property ownership and inheritance that 

males normally have. Furthermore, this provision forbids any discrimination, even if it is 

motivated by the patriarchal nature of society. However, this Article does not regard married status 

as a prerequisite for exercising the right to property ownership and inheritance. This indicates that 

equality has no bearing on a woman's intimate connections with men.319 State Parties are enjoined 

by Article 2 (1) CEDAW to condemn discrimination against women in all of its forms ,take the 

necessary steps to implement policies that eliminate discrimination against women, and commit to 

implementing the principle of equality between men and women, including appropriate legislative 

and other measures to eliminate the legal basis for discrimination by revising laws, including 

customary laws. 
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Furthermore, states were enjoined to include the principle of equality in their national constitutions 

and to take practical steps to promote the implementation of the principle of equality in order to 

ensure that women are not discriminated.320 To abolish gender discrimination, State Parties must 

ensure that women's rights are protected through competent national tribunals and other public 

institutions.321 State Parties are not expected to engage in any discriminatory practice against 

women's rights,322 to ensure that measures are in place to eliminate all forms of discrimination 

against women,323 to modify or abolish laws and customs that promote discrimination against 

women, 324  and to repeat all national penal provisions that constitute discrimination against 

women.325 Collectively and individually, women have the right to be free from discrimination in 

property ownership and inheritance. States have an obligation to safeguard these guaranteed rights. 

State Parties are required by Article 5326 to address their responsibility toward women in the 

cultural, economic, and social realms. It seeks to restructure and alter the structural impediments 

to equality.327 State Parties are requested to adjust the social and cultural behaviour patterns of 

both men and women in order to eradicate customary biases or other practices based on the 

inferiority or superiority of either sex or stereotypical gender roles. 328  Africa operates a 

patriarchal system that encourages women’s subjugation.329 As a result of patriarchy, women in 

Nigeria, particularly among the Igala ethnic group, are considered inferior to their male 
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counterparts from birth. The male-based authority and power structure is solely responsible for 

women’s oppression, marginalisation, and discrimination, and as long as the system and its 

values are not totally uprooted, society will not be reformed in any significant way to enhance 

the rights of women against discrimination.330 The patriarchal nature of Igala society necessitates 

the subordination of women to men. Women are not allowed to inherit or own property. 

Patriarchy is present in society, the household, and the public realm. Women are seen as the 

property of their fathers and, upon marriage, as the property of their husbands.331 Women from 

the Igala ethnic group are not allowed to own property apart from their spouses. When a man 

dies, his property is inherited by his adult sons or repossessed by his family if his male children 

are minors. Due to patriarchy, this tradition is still popular among the Igala, which justifies the 

disinheritance of girls and widows.332 Whenever a dispute arises in the domain of property 

ownership and inheritance during and after marriage, it is typically settled at the expense of 

women's rights under customary law. This provision will serve to alter the patriarchal structure 

that has been institutionalised via customs and practices that undermine women's property 

ownership and inheritance rights during and after marriage. 

Also, State Parties are obligated under Article 16 333  to take all relevant steps eliminate 

discrimination against women and to ensure that men and women have the same rights with 

regard to property ownership, management, and disposition between spouses. It provides that 

States Parties shall take all appropriate measures to eliminate 

discrimination against women in all matters relating to marriage 

and family relations and in particular shall ensure, on a basis of 

equality of men and women: 
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(a) The same right to enter into marriage; 

(b) The same right freely to choose a spouse and to enter into 

marriage only with their free and full consent; 

(c) The same rights and responsibilities during marriage and at its 

dissolution; 

(d) The same rights and responsibilities as parents, irrespective 

of their marital status, in matters 

relating to their children; in all cases the interests of the children 

shall be paramount; 

(e) The same rights to decide freely and responsibly on the 

number and spacing of their children and to have access to the 

information, education and means to enable them to exercise 

these rights; 

(f) The same rights and responsibilities with regard to 

guardianship, wardship, trusteeship and 

adoption of children, or similar institutions where these concepts 

exist in national legislation; in all cases the interests of the 

children shall be paramount; 

 This article appears to protect the rights of both married and divorced women to own, use, and 

sell property. It provides equal rights to property ownership for both men and women during 

marriage and at its dissolution. CEDAW Committee at the sixth session upheld the women's 

inheritance rights in Tanzania in the case of two women, E.S and S.C, where they argued that 

millions of other women in Tanzania, like them, also experienced similar violations with regard 

to their property rights. The CEDAW Committee held this practice discriminatory and stated 

that State Parties are mandated to adopt laws of intestate succession to comply with the principles 

of CEDAW.334 

 Notwithstanding the above, women continue to face discrimination in property ownership 

during and after marriage in Nigeria, notably among the Igala people. In addition, this article did 

not guarantee women's rights to inheritance and property ownership after marriage. As 

maintained by radical feminists, patriarchy, the underlying cause of women's subjugation and a 

system in which men rule women, should be abolished so that women can enjoy their 

                                                           
334 E.S & S.C. v. United Republic of Tanzania, CEDAW/C/60/D/48/2013 Communication No. 48/2013. 

https://etd.uwc.ac.za/



82 
 

fundamental human rights.335 In addition, the CEDAW recognizes the substantive equality of 

men and women. 336  When the Nigerian Constitution integrates the concept of substantive 

equality to address the disadvantaged situation of women in Nigeria, it is anticipated that the 

property rights of women will be protected. Further, it is argued that efforts to alleviate 

discrimination against women in property ownership and inheritance in Nigeria and among the 

Igala people, in particular, must be predicated on the realisation of substantive equality. The 

implication is that women are treated similarly to males while taking into account their unique 

situations.337 

Patriarchy is the main barrier preventing women from fully realising their rights to property 

ownership and inheritance.338 Aina believes that: 

…like most patriarchal societies of the world, a Nigerian woman is 

socialized into a culture of female subordination. A Nigerian woman is not 

only subordinate to her husband and men in her own family of orientation, 

but also to the entire members of her husband’s family (males and females). 

The kinship structures, residence, patterns and marital practices and 

attitudes across the different ethnic groups put men in an advantaged 

position from the historical past to the present.339   

The patriarchal nature of the Igala society gives men an advantage in property ownership and 

inheritance, as only men are permitted to own property, and their inheritance is patrilineal. As a 

result, women are subject to discrimination in these areas. This superior position enjoyed by men 

is contrary to the provisions of Articles 2 and 5 CEDAW, which require State Parties to condemn 

discrimination in all its forms and require State Parties to enact laws eradicating discrimination 
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based on the inferiority or superiority of both sexes and gender-stereotyped roles for men and 

women. 

The CEDAW has earned many accolades for giving women an advantage in society by prohibiting 

all kinds of discrimination, including property ownership and inheritance. However, there have 

been some reservations about the lack of an individual mechanism for communicating with the 

Committee. Tamale and Onyango argue that:   

…CEDAW has the weakest implementation and enforcement mechanisms of 

any human right convention. There is no provision for an individual petition, 

and the Committee charged with the supervision and implementation of the 

instrument is generally less well–endowed than any of its counterparts340.  

As a result, the lack of an individual mode of communication may undermine CEDAW's aim 

because not all violations involving discrimination against women in property ownership and 

inheritance will reach the Committee. Individual communication was, however, made possible by 

the Optional Protocol to the Convention on the Elimination of Discrimination Against Women 

(OP-CEDAW). 

The concept of matrimonial property and home is alien to the marriages conducted under the Igala 

native laws and customs. The absence of the concept of matrimonial property or home usually 

works injustice in the case of a divorce. A divorced woman cannot claim a share in the property 

acquired by her husband during the marriage. This practice is applicable also in the eastern part of 

Nigeria. Obi states that:  

Property whether movable or immovable acquired by a married man does 

not become the common property of himself and his wife or wives. A 

married man does not require the consent of his wife or wives before he 

can dispose of any property movable or immovable which he acquired 
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while married. It makes no difference that he acquired such property with 

the help of his wife or wives341. 

The above quotation indicates that even if the woman has contributed to the matrimonial home 

when she divorces, she usually leaves with nothing but her possessions. Similarly, Igala 

women are not allowed to inherit their deceased husband's property, even if she contributed 

to its acquisition. Our society is primarily patriarchal. Most Nigerian women start life from a 

disadvantaged position due to the value placed on male children at birth. Many cultural 

practices reflect the widespread belief that women, while recognized as fellow human beings, 

are far less important than men. This concept is used to justify denying women the same legal 

rights as men. Women's unequal inheritance rights are based on the notion that married 

women have no separate legal identity from their husbands; they are or merely own their 

husbands, who have ultimate power over them.342  

This discriminatory practice continues due to the patriarchal nature of Nigerian society. Since 

inheritance is patrilineal, it is considered that a woman or widow who is not a paternal relative of 

her husband or deceased husband has no claim to a portion of his property. 

General Recommendation 28 states that the primary duty of State Parties is to "condemn all forms 

of discrimination against women”.343 Patriarchy is one of the factors identified as the cause of 

gender-based discrimination by the Committee on the Elimination of Discrimination Against 

Women (CEDAW Committee) and the Committee on the Rights of the Child (CRC 
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Freedom for Nigerian Women (2011) 6. 
343 UN Committee on the Elimination of Discrimination Against Women (CEDAW), General Recommendation No. 

28 on the Core Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of 

Discrimination against Women, 16 December 2010, CEDAW/C/GC/28, available at 

https://www.refworld.org/docid/4d467ea72.html (accessed 24 October 2022). 

https://etd.uwc.ac.za/

https://www.refworld.org/docid/4d467ea72.html


85 
 

Committee).344 Women's discrimination has its roots in social beliefs that men and boys are 

superior to women. Patriarchal systems and socially imposed gender norms place women and 

girls in inferior positions.345  

Both CEDAW and CRC have placed obligations on States Parties to respect, protect and fulfil 

the rights of women and children. States parties are also called upon to remove all obstacles that 

impede women and girls’senjoyment or exercise of rights. They shall enact laws to ensure the 

protection and promotion of human rights. In order to achieve this, the State Parties must integrate 

CEDAW and CRC into the national legal framework.346 

This obligation requires the government of Nigeria to condemn discrimination against Igala 

women in property ownership and inheritance. In addition, State Parties are required to respect, 

protect, and fulfil the rights of women to non-discrimination and to ensure the growth and 

advancement of women in order to strengthen their status and implement their right to de jure, de 

facto, or substantive equality with men. These obligations require the Nigerian Federal 

Government to go beyond ratifying the CEDAW and protect women from direct or indirect 

discrimination in the areas of property ownership and inheritance during and after marriage. The 

State Governments, particularly Kogi State government, can enact a law that will directly reflect 

the expectations of CEDAW and eliminate direct and indirect discrimination against women in 

the area of property ownership and inheritance. Despite the domestication of the Violence Against 

Person Act 2015 and the enactment of the Gender and Equal Opportunities Law (Kogi State) 2013 
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Against Women and No. 18 of the Committee on the Rights of the Child on Harmful Practices (General Comment 

No. 31 CEDAW Committee and No. 18 CRC Committee) 4 November, 2014. Yinka O Human Rights on Gender, Sex 

and the Law in Nigeria 2 ed. (2021) 39-45. 
345 General Comment No. 31 CEDAW Committee and No. 18 CRC Committee 2014. In Timothy v Oforka (2008) 9 

NWLR pt. (1091) 204 the inferior status imposed on women by the Oraifite customary law in the area of property 

inheritance was held unconstitutional and repugnant to natural justice, equity, and good conscience. 
346 General Comment No. 31 CEDAW Committee and No. 18 CRC Committee 2014.  

https://etd.uwc.ac.za/



86 
 

by the Kogi State government, the issue of women's rights to property ownership and inheritance 

remains unaddressed by these laws. The Kogi State government must enact specific legislation 

that can effectively safeguard and uphold the property rights of women during and after marriage. 

Indirect discrimination against women occurs when a law, policy, programme, or practice seems 

neutral as it relates to men and women but has a discriminatory impact on the right of women to 

property ownership and inheritance because it does not address pre-existing disparities. A 

discriminatory act may be direct if men and women are treated differently on the basis of their 

sexes and genders. 347  Igala women experience both indirect and direct discrimination. The 

patriarchal nature of the Igala ethnic group that disallows women to own or inherit property has 

a discriminatory impact on the rights of Igala women to property ownership and inheritance. 

3.2.6 The Beijing Declaration and Platform for Action (BDPfA). 

The Fourth World Conference on Women 1995 adopted the BDPfA. The BDPfA reaffirmed in 

its Declaration 8 that the Fourth World Conference on Women would promote the equal rights 

and inherent human dignity of women and men and other purposes and principles as provided for 

in international human rights instruments. Further, the rights of women were viewed as human 

rights.348 This Declaration elevated the property rights of women to a human rights issue.349 In 

addition, State Parties are enjoined to remove all obstacles that hinder the equality of men and 

women to ensure the full enjoyment of women and the girl child of all human rights and 

fundamental freedoms and take effective action against violations of these rights and freedoms.  
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The Nigerian government is saddled with the responsibility of removing the patriarchal attitude 

of most communities in Nigeria, particularly the Igala ethnic group, that deny women the rights 

to property ownership and inheritance. This can be achieved by ensuring that any harmful aspect 

of certain traditional, customary, or modern practices that violates or infringes on the rights of 

women is prohibited and eliminated. In Mojekwu v Mojekwu,350 Niki- Tobi JSC state  that: 

 We need not travel all the way to Beijing to know that some 

of our customs, including the Nnewi “Oli-ekpe” custom 

relied upon by the appellant are not consistent with our 

civilized world in which we all live today, including the 

appellant…Accordingly, a custom or customary law that 

discriminates against a particular sex is, to say the least an 

affront to the Almighty God Himself. Let nobody do such a 

thing. 

The Court of Appeal referred to the Beijing conference, and this decision has become a locus 

classicus with regard to women’s property ownership and inheritance in Nigeria. However, there 

is a need for the BDPfA to be integrated into Nigeria’s domestic laws for it to become fully 

effective and legally binding. 

3.3 Regional Human Rights Instruments 

3.3.1 The African Character on Human and Peoples’ Rights (African Charter).  

In the 1970s, the African human rights domain was marked by flagrant violations of human 

rights.351 The result was the 1981 adoption of the African Human Charter on Human and Peoples' 

Rights.352 The African Charter heralded the commencement of regional human rights institutions 

in Africa353 and established and served as the foundation for national human rights protection in 
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Africa. 354  Prior to the ratification of the African Charter, various international human rights 

instruments existed. The African Charter was rapidly and widely ratified upon its arrival. Nigeria 

not only ratified the African Charter but also incorporated its contents into its municipal legislation 

prior to its implementation.355 The African Charter, therefore, forms part of Nigeria’s domestic 

laws. 

Africans drafted the African Charter to reflect African traditions.356 The Charter recognises the 

historical traditions and goals of African civilisations, which reflect the concept of human rights.357 

However, the expression of African values did not or was not a basis for the Charter to deviate 

from the international principles included in various OAU member States’ universal treaties.358 

The preamble of the Charter states that “taking into consideration the virtues of their historic 

traditions and the values of African civilization, which should inspire and characterize their 

reflection on the concept of human and peoples’ rights”. This has helped incorporate individual 

responsibilities to the family, society, and state. 359  The preamble of the African Charter 

acknowledges that traditional African society is founded on duties as the organizing basis of 

kinship and family relationships. In addition, the preamble of the Charter has clearly noted that “it 

is henceforth essential to pay a particular attention to the right to development and that civil and 

political rights cannot be dissociated from economic, social and cultural rights is a guarantee for 

                                                           
354Makay W ‘The African Human Rights Systems in a Comparative Perspective’ Revue Africaine des Droits de’l 

Hommes (1993) 5.  
355 Nigeria incorporated the provision of the African Charter into its Municipal Law in 1983 known as, the African 

Charter on Human and Peoples’ Rights (Ratification and Enforcement) Cap.10 LFN 1990 (now Cap. A9, 2004). 
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the enjoyment of civil and political rights”. The African Charter provides for civil and political 

rights as well as economic, social, and cultural rights.  

Unlike the Universal Declaration on Human Rights, which was merely a declaration, the African 

Charter is a binding treaty that must be implemented immediately.360 States Parties are subject to 

various duties under the African Charter. They are expected to “recognize the rights, duties, and 

freedom enshrined in this Charter and shall undertake to adopt legislative or other measures to 

give effect to them”.361 This obligation was reiterated in Articles 25 and 26 of the African Charter. 

It provides that:  

States Parties to the present Charter shall have the duty to promote 

and ensure through teaching, education, and publication, the 

respect of the rights and freedom contained in the present Charter 

and to see to it that these freedom and rights as well as 

corresponding obligations and duties are understood. States Parties 

to the present Charter shall have the duty to guarantee the 

independence of the Courts and shall allow the establishment and 

improvement of appropriate national institutions entrusted with the 

promotion and protection of the rights and freedom guaranteed by 

the present Charter.  

 

State Parties are obligated to promote the rights to property ownership and inheritance through 

teaching, education, and publication, as well as to ensure the independence of the court and 

establish national institutions tasked with the promotion and protection of these rights to property 

ownership and inheritance.362 It is argued that these rights were imposed on State Parties in order 

to ensure their implementation. However, these responsibilities on States Parties, however, have 

not ensured strict implementation because, despite ratification and domestication of the African 
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Charter, Igala women are still excluded from property ownership and inheritance during and after 

marriage. 

The African Charter guarantees the rights of individuals.363 Article 2 provides for the enjoyment 

of rights without distinction of any kind. This article states that: 

Every individual shall be entitled to the enjoyment of the rights and 

freedoms recognized and guaranteed in the present Charter without 

distinction of any kind such as race, ethnic group, colour, sex, 

language, religion, political or any other opinion, national and social 

origin, fortune, birth or any other status. 

The preceding provision makes it clear that the African Charter condemns all types of 

discrimination. The African Charter followed the established human rights standard-setting 

paradigm of embracing the concept of equality and non-discrimination.364 This is also found in 

Article 3 of the African Charter, which advocates equality before the law and equal legal 

protection. These principles are known as unrestricted rights.365 In Article 2, the African Charter 

affirms gender equality in the enjoyment of equal rights without any form of discrimination. 

Despite the Nigerian government's commitment to achieve this goal, the subordination of women 

in Igala country persists. Women are oppressed, and male supremacy is ingrained in Igala culture 

as a result of patriarchy. Men can continue to exclude women from property and inheritance 

because of patriarchy. Until the Nigerian government accepts the tremendous task of eliminating 

all forms of discrimination and promoting gender equality, women will continue to be controlled 

and denied their rights to property and inheritance. 

The right to property is guaranteed by the African Charter in Article 14. This article provides that 

The right to property is guaranteed. It may only encroach upon 

in the interest of public need or in the general interest of the 

                                                           
363 Osita O Human Rights Law and Practice in Nigeria (2013) 73-77. 
364 Ezeilo J (2011) 80-83. 
365 Ndulo M ‘African Customary Law, Customs, and Women’s Rights’ Indiana Journal of Global Legal Studies 

(2011) 82-120. 

https://etd.uwc.ac.za/



91 
 

public of the community and in accordance with the provisions 

of appropriate laws.  

According to the above provision, women have the right to property. This right can only be violated 

or revoked for reasons of public necessity. This is not the case with the Igala ethnic group. Women 

are not permitted to own and/or inherit property based on patriarchal attitudes and assumptions 

rather than public interest or necessity, as provided for in the Charter.366 The patriarchal nature of 

the Igala ethnic group, which fosters women's exclusion from property ownership and inheritance, 

violates the stipulations of Article 14 of this Charter. 

While all of the African Charter's articles safeguard the rights of both men and women, Article 18 

is particularly significant for women and children. Article 18 (3) provides that “the State shall 

ensure the elimination of every discrimination against women and also ensure the protection of 

the rights of the woman and the child as stipulated in international declarations and conventions”. 

This provision is significant in terms of women's property ownership and inheritance rights. This 

is because patriarchal structures that discriminate against women in property ownership and 

inheritance must be abolished before women can enjoy their rights in this regard. Furthermore, 

this provision intends to combat patriarchy's disadvantageous position on women. Women 

continue to endure prejudice in property ownership and inheritance in Igala land.367 There is no 

provision for women's inheritance rights in the African Charter; however, it is believed that if the 

Nigerian government eliminates discrimination, this right will be granted. Notwithstanding the 

fact that this obligation is placed on the State because it has the advantage and responsibility to 

enforce law and order, Igala women can also explore the option of seeking legal redress to enforce 

these rights against discrimination enshrined in the African Charter. 
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Similarly, Article 19 provides that “all peoples shall be equal; they shall enjoy the same respect 

and shall have the same rights. Nothing shall justify the domination of a people by another”. 

Interestingly, the African Charter imposes obligations on individuals in addition to State Parties368. 

Article 28 states that “every individual shall have the duty to respect and consider his fellow beings 

without discrimination, and not to maintain relations aimed at promoting, safeguarding and 

reinforcing mutual respect and tolerance”. The obligation not to discriminate against women in 

matters of property ownership and inheritance has been imposed on men. However, this obligation 

has not been fulfilled, as Igala women continue to be excluded from property ownership and 

inheritance during and after marriage. 

3.3.2 The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 

Women in Africa (The Maputo Protocol) 

This Protocol came into being in 2005 due to the shortfalls of the African Charter.369 Although the 

African Charter charted the course for African human rights, the African Charter, like the UDHR, 

had flaws. The passage of this Protocol clarified the rights of women throughout Africa. The 

Nigerian government has ratified the Maputo Protocol. However, it is yet to be domesticated and, 

therefore, not enforceable in Nigeria. 

The Maputo Protocol aims to improve women's rights and minimize female gender inequality in 

property ownership and inheritance rights during and after marriage.370 The Maputo Protocol 

deviates from the traditions of the Igala people's patriarchal society by acknowledging women's  

property ownership and inheritance rights.  In its preamble, the Maputo Protocol recognises “the 

crucial role of women in the preservation of African values based on the principles of equality, 
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peace, freedom, dignity, justice, solidarity and democracy”. As a means of safeguarding African 

values and establishing a system for the enforcement of women's rights in Africa, this Protocol 

attempts to recognize the equality of men and women. Article 1(f) of the Maputo Protocol defines 

discrimination to mean: 

Any distinction, exclusion or restriction, or any differential treatment based on 

sex and whose objectives or effects compromise or destroy the recognition, 

enjoyment, or the exercise by women, regardless of their marital status, of 

human rights and fundamental freedoms in all spheres of life.  

According to this definition, the exclusion of women from property ownership and inheritance is 

undoubtedly a discriminatory act. In the Igala ethnic group, a woman cannot inherit her deceased 

husband's property,371 notwithstanding the Maputo protocol's disapproval of any exclusion or 

restriction. Property ownership and inheritance are governed by the patriarchal structure of Igala 

society.372 In addition, this definition considers unfair any exclusion of women from property 

ownership and inheritance based on their marital status, whether married or divorced. In the event 

of a dissolution of marriage, according to Igala custom, the woman no longer resides in the 

matrimonial home, even if it was built jointly. 

Further, Article 2 (1) of the Maputo Protocol provides that “States Parties shall combat all forms 

of discrimination against women through appropriate legislative, institutional and other 

measures…”. Despite this provision, Nigeria has not taken proactive measures to eliminate the 

patriarchal attitude that excludes or restricts women from property ownership and inheritance 

during and after marriage. It is submitted that Nigeria needs to take proactive measures and enact 

laws and institutional mechanisms to promote women's property and inheritance rights during and 

after marriage so that women's property and inheritance rights can be effectively enforced. In 
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addition, Article 2(1) enjoins States Parties to “take corrective and positive action in those areas 

where discrimination against women in law and in fact continues to exist”. The obligation put on 

the Nigerian government is such that merely condemning discrimination against women is 

insufficient. In order to guarantee the property rights of women in Nigeria, it is argued that the 

Nigerian Constitution must reflect the substantive notion of equality and specifically address the 

patriarchal nature of Nigerian society, which discriminates against women in the area of property 

ownership and inheritance during and after marriage. It will facilitate the immediate removal of 

discrimination against women in Nigeria when it comes to property ownership and inheritance. 

Similarly, Article 6 (j) of the Maputo Protocol provides that: 

State Parties shall ensure that women and men enjoy equal rights and are 

regarded as equal partners in marriage. They shall enact appropriate national 

legislative measures to guarantee that during her marriage, a woman shall 

have the right to acquire her own property and to administer and manage it 

freely. 

State Parties are expected to ensure that men and women have equal rights in marriage. They must 

also enact domestic legislation that allows women to own, administer, and manage property during 

marriage. Aside from the Nigerian Constitution, which allows Nigerian citizens to own  movable 

and immovable property, no other national legislation protects the property rights of married 

women.373 However, the government of Enugu State in eastern Nigeria has passed legislation to 

protect the rights of widowed women.374 

While the Maputo Protocol bears certain parallels with other instruments, such as CEDAW and 

the African Charter, in terms of the definition of discrimination and the actions that must be taken 

to guarantee its eradication, the Maputo Protocol is unique in a number of respects. The Protocol, 
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however, includes a number of rights not found in CEDAW and the African Charter. One such is 

seen in Article 7(d) of the Maputo Protocol, which states that:  

State Parties shall enact appropriate legislation to ensure that women and men 

enjoy the same rights in case of separation, divorce or annulment of marriage”. 

In this regard, they shall ensure that… (d) in case of separation, divorce or 

annulment of marriage, women and men shall have the right to an equitable 

sharing of the joint property deriving from the marriage.  

This provision is exceptional because it is the first time a human rights treaty has directly addressed 

how jointly owned property should be distributed. The Maputo Protocol article 7 requires State 

Parties to establish rules that ensure equitable sharing of marital property. The African 

Commission has attempted to clarify the import of this phrase, which shall be discussed below. In 

the event of the dissolution of a marriage, the Nigerian government has not yet enacted a law that 

ensures women and men have the same opportunity at the distribution of jointly owned property.375 

Only jointly-owned property is covered by Article 7(d). Therefore, if the property belongs to the 

man, the woman will receive nothing in the case of a divorce. Providing evidence of joint 

ownership in a marriage is a heinous task for the woman. In Madu v Madu376 the court held that 

where there is proof that the husband purchased a property for his wife, the husband always owns 

that property. It is difficult for women to claim joint ownership on the basis of contribution in 

equity, a share in a family property acquired during the marriage. Similarly, Mrs. Ada 

Onwuchekwa v Mr. Ihe Onwuchekwa and Mrs. Beatrice Obueke, 377  the first respondent and 

appellant, were married in accordance with Isuikwuato native law and custom. The appellant 
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claimed that she and the first respondent purchased the land where the building was erected and 

that she also made financial contributions to the construction of the building that the first 

respondent sold without her permission. She requested either a ruling that she and the first 

respondent shared ownership of the property equally or a declaration that she was entitled to 

receive half of the selling price. The respondent contested the claim and asserted that he had 

purchased the land by himself and had constructed the building therein using his own money, a 

loan from a friend, and a loan from the Nigerian Building Society. He also claimed that even if the 

appellant contributed to the erection of the building, she was not entitled to one-half because, under 

Isuikwuato customary law under which they were married, the appellant, with her money, is owned 

by the first respondent. The trial court gave judgment in favour of the respondent and found that 

he alone bought the land,erected the building therein, and disbelieved the appellant’s claim. The 

appellant appealed against the decision. The Court of Appeal unanimously upheld the decision of 

the lower court. This case and others like it make it extremely difficult for a wife to establish joint 

property ownership. In other cases, women contribute to the upkeep of the family while their 

husbands focus on other family endeavours, such as the purchase and development of real estate. 

Women do not receive credit for contributions without a receipt or a documented agreement. In 

other circumstances, women may contribute by donating cash rather than a check, and it is difficult 

to verify their contribution if the man denies it. It is crucial to note that this position is restricted 

and does not take into account women who have nothing to give in order to be co-owners or joint 

owners with their husbands. Upon dissolution of marriage, the woman is denied access to her 

husband's property despite the fact that she spent her entire life caring for her spouse and their 

children. 
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However, General Comment No. 6 on the Maputo Protocol provided guidance on the interpretation 

of the rights of women during separation, divorce, or annulment of marriage to ensure that women 

and men have an equitable property jointly owned while the marriage was in effect and to provide 

guidance on how jointly owned property can be shared fairly and, in a manner, consistent with the 

principle of substantive equality between women and men. Several terminologies and expressions 

within the Maputo protocol pertaining to women's property rights were not explicitly defined, 

undermining the treaty. General Comment No. 6 clarifies the precise meaning of certain terms and 

obligations in order to enhance the treaty further.378 The African Commission helped to clarify the 

meaning of the terms "equitable sharing" and "joint property derived from marriage" as defined in 

Maputo Protocol Article 7(d). The Protocol  acknowledges the region's diverse cultural contexts 

and expands human rights standards to protect women's property under various legal systems and 

marriage arrangements.379 This General Comment substantiates the regional legal norms that apply 

to women's equal property rights during and after marriage.380 The General Comment highlights 

the necessity of considering the various ways in which women contribute to the economic well-

being of their families, as well as the crucial need to guarantee that their contribution is adequately 

recognised in circumstances of divorce, separation, or annulment of marriage. The contribution of 

women to the development of land and property through unpaid labour and child-care is thus 

included in General Comment No. 6.381 General Comment No. 6 was the first to take into account 

women's unpaid care work when figuring out who gets what after a divorce or separation. It also 
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sets basic guidelines for how states should take these contributions into account to  ensure a fair 

distribution of property after a divorce or separation. It was noted in General Comment No. 6 that: 

Women on the continent find themselves in a vulnerable status in terms 

of the enjoyment of their socio-economic rights on an equal basis as men. 

They have limited access to and enjoyment of property rights. Unequal 

power dynamics in the relations between sexes, discriminatory social and 

cultural structures and practices, and women’s lack of economic 

empowerment among others, are key factors that affect the women’s 

rights to property in Africa.  

It is submitted that the constant application of negative customary norms hinders the contribution 

of women to the acquisition of marital property despite the clarification given by General 

Comment 6. The patriarchal nature of Nigerian society, especially among the Igala people, 

facilitates the continuous exclusion of women's property rights during and after marriage. It is also 

argued that if the Nigerian government enacts proactive legislation that removes the burden of 

patriarchy that has impeded women’s rights to ownership of jointly owned property, women’s in 

this regard will improve significantly. In addition, the Nigerian Constitution, which serves as the 

basis for protecting women's rights from discrimination382 and property383, needs to incorporate 

substantive equality so that women's rights to property and inheritance are adequately covered. 

This has been done in other jurisdictions, such as Kenya and South Africa.384 

In order to enforce the property and inheritance rights of married, divorced and widowed women 

without discrimination, the Nigerian government must consider Friedman's four-dimensional 

approach, which includes redressing disadvantage, combating stigma, stereotyping, prejudice and 

violence, improving voice and participation; and accommodating differences and achieve 
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structural changes. This would ensure that the right to equality also accommodates women whose 

property rights have been excluded or neglected. 

Historically, women have faced challenges in attaining equality and equitable legal rights. Laws 

were more favourable to the men concerning property ownership and inheritance. This was 

illustrated in Nezianya v Okagbue,385 where it was determined that under the custom and native 

law of Onitsha among the Igbo ethnic group, a widow’s possession of her deceased husband’s 

property can never be adverse to the rights of her husband’s family, and she cannot, however long 

she was in possession of the land, acquire an absolute right to the possession of it as against her 

husband’s family. Her descendants, therefore, can make no claim to the land. This decision was 

re-affirmed in Nzekwu v Nzekwu386 where the court held that the interest of the widow in the house 

is possessory and not proprietary so that the widow cannot dispose of it. She has, however, a right 

to remain in the building after the death of her husband, but this is subject to good behaviour. 

These decisions somehow deter women from contesting their rights in the law court.  

On the other hand, enforcing women's right to property ownership and inheritance was associated 

with some costs.387 Few Nigerian women, particularly Igala women, have the financial means to 

engage the services of a lawyer or afford their transportation costs to the court.388 In the instance 

of a widow, pursuing legal action against the relatives of her deceased husband to enforce her right 

of inheritance may imply that she is guilty of her husband's death. However, States Parties are 

required under Article 8 of the Maputo Protocol to take all necessary steps to ensure women have 

equal access to justice and protection and reform discriminatory laws and practices currently in 

place to protect and promote women’s equality. 
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In addition, Article 19 (c) of the Maputo protocol promotes women’s rights to access and control 

productive resources such as land and ensure their property rights. This provision is important in 

that the rights of women to have access to land and own property are guaranteed. Similarly, Article 

20 (a) enjoins States Parties to take appropriate legal measures to guarantee widows’ enjoyment 

of all human rights by not subjecting widows to inhuman, humiliating, or degrading treatment.  

Widows have the right to an equitable share in the inheritance of their deceased husband’s 

property. Article 21 of the Maputo Protocol provides that: 

A widow shall have the right to an equitable share in the inheritance of the 

property of her husband. A widow shall have the right to continue to live in 

the matrimonial house. In case of remarriage, she shall retain this right if the 

house belongs to her or she has inherited it. (2) Women and men shall have the 

right to inherit, in equitable share, their parent’s properties.   

The Maputo Protocol clarifies the rights of widows to inherit their deceased spouse's property. In 

contrast, the patriarchal nature of the Igala people prohibits the widow from inheriting her deceased 

husband's possessions.389 If she decides to remarry, she will not be permitted to remain in the 

residence unless she marries a relative of her deceased husband, who automatically inherits the 

property.390 This discriminatory practice violates Article 21 of the Maputo Protocol.  

The Maputo Protocol comprehensively addresses the obstacles that impede the exercise of 

women's rights and identifies measures to remove these obstacles. Article 25 provides remedies to 

any woman whose rights and freedom, as contained in the Maputo Protocol, is violated and 

reaffirms the obligation of States Parties to take specific measures to enable women to challenge 

such violations. Despite these provisions, women continue to face widespread violations of their 

rights.391 It is argued that the vision of a discrimination-free life for African women is still a long 
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way off.392 It is believed that widows' inheritance rights will be free from discrimination by 

amending the Nigerian Constitution to eliminate patriarchal attitudes that discriminate and support 

the exclusion of widows from property succession.  

There are arguments that there have been recent developments at the sub-regional and regional 

courts in Africa where the ECOWAS Court of Justice and the African Court on Human and 

Peoples’ Rights have declared acts of government agencies or laws as a  violation of the Maputo 

Protocol in cases involving women litigants, such Dorothy Njemanze & 3 Ors. V Nigeria, where  

Dorothy Njemanze, Edu Ene Okoro, Justina Etim and Amarachi Jessyforth were abducted and 

assaulted sexually, physically, verbally and unlawfully detained at different times between January 

2011 and March 2013 in the hands of the Abuja Environmental Protection Board (AEPB) and 

other government agencies, such as the police and the military. They were arrested and accused of 

being prostitutes simply because they were found on the streets at night.393 While acknowledging 

the commendable efforts of the ECOWAS Court of Justice and the African Court of Human and 

Peoples’ Rights, it is essential to emphasize that the Nigerian government is obligated under the 

treaty to domesticate the Maputo Protocol. This is particularly crucial as the Protocol safeguards 

women's property rights during and after marriage. This research argues that the implementation 

of the Maputo Protocol by Nigerian courts will lead to the protection of women's rights to property 

ownership and inheritance. 
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3.4 Barriers to the Effective Implementation of International and Regional Human Rights 

Instruments  

The intention of both the international and regional human rights instruments are aimed at ensuring 

the equality of both men and women.394 These instruments protect and promote the rights of 

women generally and specifically; they promote and protect the rights of women to property 

ownership and inheritance. However, the implementation of the ICESCR, ICCPR, CEDAW, and 

the Maputo protocol continues to face some challenges in Nigeria. These factors range from non-

domestication of international treaties, the tripartite nature of the Nigerian legal system, economic 

and cultural factors which are all firmly rooted in patriarchy. 

3.4.1 The Nigerian Legal System 

The government of Nigeria administers a complicated legal system. The Nigerian legal system 

recognizes multiple legal systems.395 Nigeria's legal system is made up of received English law, 

common law sharia, and customary law.396 Nigeria is a federation comprised of 36 states, and 

Abuja the Federal Capital Territory. Aside from the federal legal system, each state may apply its 

indigenous laws and customs, which may vary from one ethnic group within the same state to 

another. Women have been disadvantaged by Nigeria's plural legal system, particularly in the 

sphere of family law and in terms of women's rights to property ownership and inheritance.397 The 

majority of discriminatory cultural practices against women are determined by customary law. 

Since women are seen as the property of their husbands, they are not permitted to own property. 

Typically, the majority of men would ensure that property ownership and inheritance disputes are 

resolved by customary laws that promote the patriarchal nature of Nigerian culture. 
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Nigeria’s combination of legislation, customary law, and sharia law makes it difficult to enforce 

these international and regional human rights instruments. If various legal systems are merged into 

a single legal system, which is the legislation, it is submitted that discrimination against women in 

property ownership and inheritance will be eradicated. This is somewhat improbable in Nigeria 

because of the fact that a single legal system would promote the rights of women in general, which 

would undermine the patriarchal nature of Nigerian society. In Nigeria, the diverse legal system 

gives men the ability to hide behind customary laws that favour them and subjugate women.  

Alternatively, the issue of women's property ownership and inheritance should be inserted into the 

executive legislative list in the Nigerian Constitution so that the federal government of Nigeria can 

legislate on it, and it will be binding across the entire federation. As against where most states now 

have to legislate on such issues, which are not important to state governors. 

The UDHR, ICESCR, ICCPR, CEDAW, African Charter, and Maputo Protocol prohibit all forms 

of gender-based discrimination and inequality.398  In contrast, patriarchal attitudes continue to 

discriminate against women in all aspects of property ownership. Patriarchy is the primary reason 

the Nigerian government continues to accommodate this multiple legal systems. The patriarchal 

nature of Nigerian society allows men to continue oppressing and subjugating women. As long as 

these patriarchal views are tolerated in Nigeria, women are believed to continue to be denied the 

right to property ownership and inheritance. 
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3.4.2 Domestication of International and Regional human rights instruments  

Domestication of international and regional human rights instruments is a complex process 

because Nigeria is a federation of thirty – six states. 399  Section 12 (1)-(3) of the Nigerian 

Constitution provision that: 

No treaty between the Federation and any other country shall have the 

force of law except to the extent to which any of such treaty has been 

enacted into law by the National Assembly. The National Assembly 

may make laws of the federation or any part there with respect to matters 

not included in the Executive Legislative lost for the purpose of 

implementing a treaty. A bill for an Act of the National Assembly 

passed pursuant to the provisions of subsection (2) of this section shall 

not be presented to the President for assent, and shall not be enacted 

unless it is ratified by a majority of all the House of Assembly in the 

Federation.  

The implication of section 12 of the Nigerian Constitution is that human rights treaties ratified by 

the Nigerian government would not be legally binding until confirmed by the National Assembly. 

In General Sani Abacha v Gani Fawehinmi400 the Supreme Court of Nigeria held that: 

An international treaty entered into by the government of Nigeria does not 

become ipso facto binding until enacted into law by the National Assembly 

and before its enactment, an international treaty has no force of law as to make 

its provisions actionable in Nigerian law courts.  

Further, the law court unanimously held that “unincorporated treaties cannot change any aspect of 

Nigerian is a party to those treaties” but that they may “however indirectly affect the rightful 

expectation by the citizen that govern mental acts affecting them would observe the terms of the 

unincorporated treaties”. From the decision of the Supreme Court, it is therefore clear that 

domestication is a requirement for the effective implementation of ratified human rights instruments. 

This is due to the supremacy of the Nigerian Constitution. 
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In Nigeria, the procedure for the domestication of international treaties is exceedingly tedious and 

challenging.401 This is because the majority of the members of the National Assembly are men. The 

passage of these human rights treaties will give women equal rights and opportunities to run for 

office and equal representation in the National Assembly. This would allow women to advocate for 

human rights in general, particularly in inheritance and property. The patriarchal nature of Nigerian 

society is the underlying cause of this strict and extremely challenging domestication process. In 

particular, the Maputo Protocol is the only human rights treaty that mandates an equitable 

distribution of jointly owned property. When domesticated, women have equal property rights with 

men during and after marriage. This will eliminate patriarchal attitudes that deprive women of 

property they jointly own with their husbands and give them the right to share in it. 

There are arguments that patriarchy is the reason for the non-domestication of international treaties. 

This was evidenced at the 9th Nigeria National Assembly, where the lawmakers legitimised the 

discrimination against women by refusing to pass the bill proposed to promote the rights of women 

in Nigeria. 402  Out of the 68 Bills proposed for amending different provisions in the Nigerian 

Constitution, five bills were on gender equality. The first is a bill to create additional seats for women 

to increase women’s representation in the national assembly – this bill will lead to a significant 

increase in the number of women in the parliament, which currently stands at five percent. Second, 

is a bill to enable Nigerian women to transfer citizenship to foreign husbands, a right that every 

Nigerian man married to a foreign spouse enjoys.  Third, is a bill to ensure affirmative action of at 

least 35% in political party administration and appointive positions across federal and state levels. 

Fourth, a bill to provide a minimum of 20% of ministerial or commissioner nominees are women. 
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Lastly, a bill to allow a woman to become an indigene of her husband’s state after five years of 

marriage. Conversely, these bills failed to pass as the majority of men in the National Assembly 

refused to vote for them. The implication for the rejection of these bills is that the progress of 

Nigerian women, particularly, Igala women, in the quest for a more egalitarian society seems to be 

momentarily truncated. All the proposed constitutional amendments were meant to end bias against 

women and ensure the minimization, if not total removal, of barriers that millions of women face 

based on gender.  It is believed that when more women are given equitable opportunities to occupy 

political positions, especially as lawmakers, they will canvass for laws that would generally protect 

women’s right. 

The National Assembly plays an exclusive role in domesticating treaties in Nigeria.403 The Nigerian 

National Assembly is divided into two parts, the Senate and the House of Representatives. The 

Senate consists of one hundred and nine senators, with each state electing three senators from the 

three senatorial districts within each state. Of the one hundred and nine senators in Nigeria, only 

eight senators are women. The gender gap in the Senate makes it difficult to domesticate treaties that 

promote women's rights. The patriarchal nature of Nigerian society places men above women, 

preventing more women from being elected senators. Men are also considered physically stronger 

and more goal-oriented than women, while women are seen as more emotionally driven and unable 

to make decisions.404 Traditionally, men have been viewed as being able to make better decisions.405 

It is submitted that treaties are not domesticated in Nigeria because of the rigorous domestication 

process and the patriarchal nature of Nigerian society. It is further submitted that when patriarchy is 
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eliminated, women will have equitable opportunities in the decision-making process in Nigeria, 

treaties that protect and promote the rights of women will be domesticated. The rights of women 

generally and particularly those of women in property ownership and inheritance during and after 

marriage will be implemented.  

In addition, the non-involvement of the National Assembly in the negotiation of treaties is largely 

responsible for the poor implementation of treaties in Nigeria. It is argued that there should be an 

amendment of the Treaties (Making Procedure) Act, 2004, by the National Assembly to make the 

participation of the National Assembly compulsory in treaty-making in Nigeria. This would enhance 

adequate and prompt domestication of treaties in Nigeria. However, the National Assembly has, over 

the years, shown little interest in discharging this all-important constitutional task; hence, most 

treaties to which Nigeria is a party have not been domesticated many years after their ratification, 

particularly, treaties that protect the property rights of women. An outright repeal of section 12 of 

the Nigerian Constitution is belived toallow treaties to which Nigeria is a party to be justiciable in 

Nigeria without any legislative intervention. 

Furthermore, the bureaucratic procedures for enacting treaties into law are partially responsible for 

Nigeria’s poor implementation of treaties. This research argues that poor documentation of treaties 

to which Nigeria is a party to is equally responsible for the poor implementation of treaties in 

Nigeria. There is a need for an immediate amendment of the Treaties (Making Procedure Etc.) Act, 

2004 by the National Assembly to make the participation of the National Assembly compulsory in 

treaty making in Nigeria.  

The African Charter is one of the human rights treaty that has been domesticated in Nigeria.406 The 

African Charter is thus legally binding and enforceable in Nigeria. Nonetheless, no case involving 

                                                           
406African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act Cap 49 LFN (2004) states that 

“as from the commencement of this Act, the provisions of the African Charter on Human and Peoples’ Rights which 

https://etd.uwc.ac.za/



108 
 

women's rights has been considered by Nigerian courts under the African Charter. This research 

submits that once patriarchy is eliminated, the National Assembly will have more women who will 

advocate for the immediate domestication of these international and regional human rights 

instruments. 

Some Nigerian states have passed laws to protect women's rights. Some of these laws are the Enugu 

State Prohibition of Infringement of Widows and Widowers Fundamental Rights Law 

(PIWWFRL),407 the Anambra State Women Reproductive Rights Law,408 the Bayelsa State Female 

Circumcision and Genital Mutilation (Prohibition) Law,409 A Law to Provide the Elimination of 

Violence, Prohibition of All Forms of Violence Against Persons, Protection of Victims, and 

Punishment of Offenders in Kogi State and Other Related Matters Connect Therewith, 2022 and 

others. The PIWWFRL of Enugu State is the first state law that protects widows' rights to property 

inheritance. The PIWWFRL is the most relevant to this research because it addresses the rights of 

widows to property inheritance. However, there is yet to be a court judgment in Enugu State on the 

rights of widows to inheritance that has been decided in favour of widows based on this law.410 

3.4.3 Economic factors  

Societal values determine the roles that men and women are assigned.411 In Nigeria, most women 

are groomed and reared for marriage and motherhood.412 Men are often seen as breadwinners; thus, 
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they are afforded the opportunity to study a skill, trade, or formal education. Most women were 

raised as dependents of their fathers and husbands.413 Because patriarchal attitudes encourage male 

supremacy, women do not receive the preferential treatment accorded to their male counterparts.414 

Women are thought to be weak and incapable of making their own decisions415.  

The cultural attitudes and patterns of society establish the parameters of the people's values in a 

society that considers male superiority over females.416 Men are seen as breadwinners, while women 

are viewed as the property of their husbands.417 Because most women depend on their husbands for 

everything, being the breadwinner, women lack the financial resources to access justice.418 

There are a number of governmental and non-governmental organisations eager to take on cases for 

women in order to enforce their rights.419 The Public Defender and Citizen's Rights Commission, 

Legal Aid, the International Federation of Women Lawyers (FIDA) Nigeria, Women Aid Collective 

(WACOL), Women’s Rights Advancement and Protection Alternative (WRAPA Nigeria), the 

Women Advocates Research Documentation Centre (WARDC), and others are among these 

organizations. However, most Igala women are ignorant of these organisations.420 It has also been 

argued that access to justice is beyond the intervention of these organizations as it means “being 

treated fairly according to the law and if not being able to get appropriate redress”.421 
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3.4.4 Cultural factors 

All over Nigeria, the rights of women to property ownership and inheritance are being discriminated 

against due to patriarchy.422 The customs of most African communities design cultural patterns and 

behaviours. Various Nigerian customs set the parameters for property ownership and inheritance. 

This is because culture is the total way of life of a people.423 These cultural practices in most Nigerian 

communities specifically, the Igala community, are patriarchal in nature, and patriarchy encourages 

women’s subordination.  

In general, women are considered inferior to men.424 The patriarchal nature of African society 

perpetuates female subjugation.425 For instance, the Yoruba people of Western Nigeria, view the 

eldest surviving son as the family head. However, the court in the case of Lewis v Bankole426 held 

that women could ascend to the headship of a family where there are no male children. This applies 

only to female children and not wives or widows. In Sogunro-Davis v Sogunro-Davis,427 the court 

held that in an intestacy under native law and customs, the devolution of property follows blood. 

Therefore, a wife or widow not being blood has no right to share. Similarly, the Igbos of Eastern 

Nigeria do not recognise women’s property ownership and inheritance rights.428 The majority of 

lands are family lands; therefore, women are not eligible to acquire family lands. In addition, the 
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inheritance pattern allows only the eldest son to inherit the deceased father's property. In Ngwo v 

Onyejena,429 the court held that a man’s property devolves to his oldest son, who holds it in trust for 

his other children. Traditionally, other children mean his other male children. Where a man has no 

children, his property is inherited by his blood brothers; in the absence of blood brothers, his 

surviving male relatives.430 In like manner, Igala women are not allowed to own property or inherit 

the property of their fathers or husbands.431 

3.5 Conclusion 

Several international and regional human rights instruments protect the rights of women to property 

ownership and inheritance. These international and regional human rights instruments prohibit 

gender-based discrimination. This necessitates that men and women have equal property ownership 

and inheritance rights. In addition, some of these human rights instruments have committees such as 

CESCR, CEDAW Committee, Human Rights Committee and Maputo Committee that have made 

general comments further clarifying the provisions of these instruments. 

Despite the fact that the Nigerian government has signed and ratified these international human 

rights instruments, they have not yet been domesticated. Also, the Nigerian government is expected 

to go beyond ratifying these instruments to adequately domesticate them to promote and protect 

women's property and inheritance rights in Nigeria. Furthermore, the patriarchal culture that 

pervades Nigerian society must be eradicated so that women can acquire, own and inherit property 

without facing any form of discrimination, as envisaged in the international and regional instruments 

discussed above. 
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CHAPTER FOUR 

THE DOMESTIC LEGAL FRAMEWORK AND THE INSTITUTIONAL MECHANISMS 

ON THE ADVANCEMENT OF WOMEN’S PROPERTY RIGHTS IN NIGERIA. 

4.1 Introduction 

Women’s status, position, and rights to property ownership and inheritance in Africa have been 

considered in some ways inferior to that of men.432 In Africa, patriarchy is a universal concern.433 

The majority of African nations were and still are profoundly patriarchal societies.434 This is so 

because patriarchy sets the parameters for the roles assigned to men and women. In spite of the 

legal structure protecting women's rights in Africa, traditionally, some African women continue to 

be barred from property ownership and inheritance.435  

Similarly, Nigeria is a multifarious and multicultural society where most native laws and customs 

allow males to perpetually discriminate against women in many areas, especially in property 

ownership and inheritance. 436  The pattern of property ownership and inheritance in most 

traditional communities in Nigeria is predicated on the patriarchal nature of most native laws and 

customs.437 In fact, most customary land tenure systems, permit and authorise that community land 

can be given to only male offspring and descendants of the community. Most ethnic groups in 

Nigeria have developed property ownership and inheritance rules by customary rules.438 Property 

ownership and inheritance of Igala people is by the Igala native law and custom, which is 
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predicated on patriarchal attitudes and assumptions.439 Traditionally, Igala women are not allowed 

to inherit from their fathers because the patriarchal nature of the Igala society allows males and 

not females to inherit from their fathers. 440  It is believed that males are saddled with the 

responsibility of continuing with the family lineage, whereas females will marry and become the 

property of their husbands.441  

In addition, women are culturally not allowed to inherit the property of their husbands because 

they are viewed as property or chattels to be inherited by their husbands’ relatives.442  Igala women 

have no rights to the allocation of either communal or family lands.443  Consequently, Igala women 

are being treated with prejudice with respect to the right to use land or own property. In the same 

vein, Igala women who are divorced or going through a separation do not have a right to a share 

of their husbands’ property or property jointly owned by them.444 

The Nigerian Constitution is the legal framework protecting women's property rights. Section 42 

addresses freedom from discrimination and embodies the principle of gender equality. Similarly, 

section 43 of the Nigerian Constitution allows every citizen of Nigeria to acquire or own movable 

or immovable property. The Constitution provides a legal ground for women’s property ownership 

in Nigeria. However, due to the patriarchal structure of the Igala people, the Nigerian Constitution, 

which serves as the framework for protecting women's rights in Nigeria, continues to be 

disregarded in relation to property ownership and inheritance. In addition, Nigeria is a signatory 

to severalinternational and regional human rights instruments that safeguard and advance the 
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property rights of women. 445  These international and regional instruments imposed some 

responsibilities on all member states, Nigeria inclusive. Therefore, Nigeria’s legal obligation is to 

promote, protect, respect, enforce, and fulfil its provision so that women in the country fully 

realisetheir right to property ownership and inheritance as enshrined in these international, 

regional, and domestic legal instruments. Further, some Nigerian states have enacted laws to 

protect women from discrimination in property ownership and inheritance. 

In response to these legal obligations, Nigeria has initiated and established governmental agencies 

as institutional mechanisms, such as the Federal Ministry of Women Affairs, the National Human 

Rights Commission, the Kogi State Public Defender, and Citizens’ Rights Commission (PDRC) 

to promote the advancement of Women through their respective mandates. This includes 

cooperation with civil society and private sector bodies such as the International Federation of 

Women Lawyers (FIDA Nigeria), Women Aid Collective (WACOL), Women’s Rights 

Advancement and Protection Alternative (WRAPA Nigeria), and the Women Advocates Research 

Documentation Centre (WARDC). 446  These governmental agencies and non-governmental 

organizations were chosen for their roles in advancingwomen’s rights, particularly in the area of 

property ownership and inheritance. 

This chapter examines the domestic legal framework on the property rights of women in Nigeria, 

including laws and policies at the national level and also at state levels, to assess whether these 

laws and policies are consistent with Nigeria’s obligations under international law. In addition, the 

role of governmental and non-governmental institutional mechanisms in promoting women's rights 

in Nigeria was assessed to see how they have fared in promoting women's rights to property during 
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and after marriage. Further, the status of women (daughters, married women, widows and divorced 

women) to own and inherit property during and after marriage in Nigeria considered in general 

and the status of Igala women in particular. This enabled this research to analyse similar cultural 

practices and draw lessons that would help promote the rights of Igala women to property 

ownership and inheritance during and after marriage. Also, this chapter examined the judicial 

response to women’s human rights in Nigeria by analysing case laws with the aim of investigating 

whether the Nigerian judiciary has effectively interpreted and enforced these legal instruments on 

human rights, especially articles 7 (d) and 21 (a) of the Maputo Protocol in a bid to safeguard the 

rights of Igala women’s rights to property rights during and after marriage. 

4.2 Domestic Legal Framework on the Property Rights of Women in Nigeria 

4.2.1 The Constitution of the Federal Republic of Nigeria 1999 (as amended) 

The Nigerian Constitution is the foundation for women’s rights protection in Nigeria. The 

preamble of the Nigerian Constitution states clearly that Nigeria is built “on the principles of 

freedom, equality, and justice” for all persons. This shows that the Nigerian Constitution aims to 

treat all Nigerian citizens equally, without gender discrimination.447 The essence of this is that no 

one will hide behind discriminatory practices such as denying women property and inheritance 

rights, treating others unfairly, or using laws such as customary laws and practices to the advantage 

of men or disadvantage of women to ensure that men and women are treated equally by applying 

the same rules to similar situations. Applying the same rules to similar situations means that if men 

are allowed to own and inherit property, women should be allowed to do so as well. 
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The Nigerian Constitution is supreme to all other laws in Nigeria. Section 1(1) and (3) of the 

Nigerian Constitution provides that: 

This Constitution is supreme and its provisions shall have binding 

force on all authorities and persons throughout the Federal Republic 

of Nigeria…if any other law is inconsistent with the provisions of this 

constitution, this constitution shall prevail, and that other law shall to 

the extent of the inconsistency be void. 

The patriarchal nature of most native laws and customs in Nigeria most times leads to a parallel 

power struggle between the constitution and customary practices.448 The Constitution invalidates 

cultural practices inconsistent with its provisions. However, patriarchy continues to exert male 

dominance over women in property ownership and inheritance, contrary to provisions of section 

42 of the Nigerian Constitution. Under Igala Indigenous laws and customs, the patriarchal practice 

that prohibits women from owning or inheriting property is discriminatory and challenges the 

supremacy of the Nigerian Constitution.449 In addition, the Constitution guarantees the right to 

freedom from discrimination. Section 42 (1) provides that: 

A citizen of Nigeria of a particular community, ethnic group, place of 

origin, sex, religion, or political opinion shall not, by reason only that 

he is such a person;- (a) be subjected either expressly by, or in the 

practical application of, any law in force in Nigeria or any executive or 

administrative action of the government, to disabilities or restrictions 

to which citizens of Nigeria of other communities, ethnic groups, 

places of origin, sex, religious or political option are not made subject; 

or (b) be accorded either expressly by, or in the practical application 

of, any law in force in Nigeria or any such executive or administrative 

action, any privilege or advantage that is not accorded to citizens of 

Nigeria of other communities, ethnic groups, places of origin, sex, 

religion or political opinions. 

This provision addresses gender discrimination as addressed in other international and regional 

human rights instruments. It takes into account both direct and indirect discrimination. This is the 
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main provision condemning all forms of discrimination in Nigeria. However, the language of this 

provision appears to encourage the discrimination it is intended to eliminate. The use of "he" rather 

than "he or she" in this provision indicates a gender-based bias. The use of "he" indicates the extent 

to which patriarchy has influenced the mentality of Nigerian legislators. Although it can be argued 

that Section 14 of the Interpretation Act states that the use of the word masculine gender includes 

female gender; however, the Interpretation Act can only be used as a basis to interpret an 

enactment, and enactment has also been defined as an Act of the National Assembly or a subsidiary 

instrument. Therefore, A key question arises whether the Constitution is an Act of the National 

Assembly and can the Interpretation Act be applied in interpreting it. The answer appears to be in 

the negative.  

This research submits that resolving this discriminatory choice of word would not only eliminate 

this form of prejudice but also advance women's rights against all forms of discrimination. Further, 

the court is tasked with adopting a purposive interpretation of this provision of the Constitution to 

achieve a correct interpretation of this section in order to protect women from gender-based 

discrimination.450  In Nigeria, the practice of formal interpretation has restricted the rights of 

women.451 Critically speaking, the prohibition against discrimination by the Nigerian Constitution 

is limited to discriminatory legal provisions and government or agency actions. This effectively 

means that any other discriminatory actions or manifestations not flowing from a law or 

government actions will automatically fall outside the scope of the constitutional protection against 

discrimination. This means that prejudice against women’sproperty and ownership rights emanates 
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from society and the family, perpetrated by their male counterparts, and will not fall within the 

scope of the protection under the constitutional right against discrimination.452 

Many writers have varied views on whether or not the non-discrimination right guaranteed by the 

Nigerian Constitution is adequate. While some authors believe that the non-discrimination issue 

has been satisfactorily resolved by section 42, others believe that section 42 is insufficient to 

address discrimination. Section 42 is believed to have broken the myth and patriarchal attitudes 

surrounding male preference in succession and inheritance of property in most traditional 

communities.453 Similarly, section 42 is seen to have reflected some endemic factors in Nigerian 

communities, such as ethnic groups and circumstances of one’s birth.454 Cultural acceptance of 

patriarchy is belived to be the major challenge to women’s enjoyment of non-discrimination 

rights.455 The Nigerian courts have interpreted section 42 in favour of women. In the case of Priye 

Iyalla – Amadi v Comptroller General Nigeria Immigration Services456 , the court held, relying on 

section 42 of the Constitution, that regardless of their status, religion, ethnicity, country of origin, 

or political views, all female citizens of Nigeria are treated equally as their male counterparts. In 

addition, in the case of Uzoukwu & Ors. v Ezeonu II & Ors.457 The court held that a Constitution 

must be interpreted in a way that protects or defends what it was intended to do by its very nature. 

A Constitution must, therefore, be broadly interpreted in order to prevent undermining the clear 

intent of its drafters. 
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Despite the decisions of the court cited, some feminist writers are of the opinion that the 

Constitution should be amended to reflect the notion of substantive equality to eliminate gender 

bias in the Constitution.458 The denial of inheritance to widows and the deprivation of divorced 

women to marital property as a result of patriarchal attitudes has caused untold hardship for 

women. 459  It is submitted that eliminating these patriarchal attitudes is key to fully 

realisingwomen’s rights to property. Although section 42 of the Constitution deals with the right 

to freedom from discrimination, it is not adequate as inherent discrimination exists within the 

Constitution itself.460 This is because section 42(3) departs from the intendment of prohibition of 

discrimination.461  This argument has been held to be wrong and represents the traditional views 

held by academics and lawyers in Nigeria.462 There are opinions that the African Charter and other 

sections of the Constitution, such as section 17 and section 42 (1) and (2) and other international 

human rights instruments to which Nigeria is a signatory to, serve as a pillar in invalidating some 

of these state-sanctioned discriminatory practices in Nigeria.463 The case of Timothy v Oforka464 

supports this position. In that case, the Court of Appeal held that no law or custom that stands in 

the way of our Constitution should be allowed to stand, no matter the circumstances. However, a 

clear contradiction in this argument is seen in the case of Uzoukwu v. Ezeonu,465  where the Court 

of Appeals held, inter alia, that the constitutional right to discrimination must first be based on the 

letter and spirit of the law, which must result from a law or the actions of any government or its 
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agencies.  It does not apply to other Nigerians and can only be applied if the conditions set forth 

are the sole grounds for discrimination against the individual. 

Specifically, section 43 of the Nigeria Constitution allows citizens to acquire and own property. It 

provides that “subject to the provisions of this Constitution, every citizen of Nigeria shall have 

shall have the right to acquire and own immovable property anywhere in Nigeria''.  This provision 

promotes women's rights to acquire and own property. In contrast, due to gender discrimination, 

Igala women have been denied the right to own immovable property in Nigeria and, thus, the 

opportunity to inherit property. This discriminatory practice violates the property acquisition and 

ownership rights guaranteed by the Constitution. This provision is nonetheless confined to 

immovable property ownership. The implication of this is that any customary law or native law 

and custom, or written law that expressly denies and deprives a woman from owning movable 

properties, will not in any way violate the Constitution of the Federal Republic of Nigeria. It will 

mean that such custom, practice, or law will be constitutional, legal, and binding. This is an 

unfortunate lacuna in the Nigerian Constitution and a gap that is unreasonable. It is clear that the 

bulk of assets held by most individuals are movable and chosen in action, including cash in banks 

and other assets. All these non–fixed assets are technically open to the full application of 

discriminatory practices that deny women the right to inherit or acquire properties.  

In addition, this provision did not consider the rights of widows to inherit property and the rights 

of divorced women to an equitable portion of the property. Feminists contend that the male-

dominated inheritance system frequently takes precedence over the constitutional protections 

intended to protect women. Male family members frequently contest the ownership rights of 
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women. 466  Furthermore, feminists argue that the Nigerian legal system is inadequate for 

addressing issues related to women's property rights. Women often face significant challenges in 

a bid to enforce their rights in court, and the judicial system is often biased against them.467 

This research argues that embracing substantive equality in addressing this discriminatory practice 

against the rights of women to property ownership and inheritance during and after marriage will 

assist in eliminating the disadvantages and stereotypes women suffer in patriarchal societies. The 

Nigerian Constitution will be seen as more exhaustive if women's rights to property ownership and 

inheritance during and after marriage are protected. 

Conversely, the South African Constitution has reflected the notion of substantive equality468 to 

protect the rights of women to property. Under Chapter Two, which contains the Bill of Rights, 

section 25 (1) provides that “no one may be deprived of property except in terms of law of general 

application, and no law may permit arbitrary deprivation of property”.469 This provision protects 

women's property rights from any form of arbitrary deprivation by any law, including customary 

law. This facilitates the courts' legal interpretation of substantive equality, which emphasizes 

context, impact, differences, and values and has some potential to bring about significant social 

and economic change through the courts. This interpretation is able to address a variety of social 

and economic inequalities.470 Similarly, the Kenyan Constitution has been designed to reflect the 

idea of substantive equality.471 By virtue of section 43 (3) of the Constitution, “parties to a 
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marriage are entitled to equal rights at the time of the marriage, during the marriage, and at the 

dissolution of the marriage”.472 This provision conforms with Maputo Protocol Article 7(d).473 

Although the Nigerian Constitution prohibits gender discrimination and allows all Nigerian 

citizens the right to own property, the obligation imposed on the Nigerian government goes beyond 

that. 

Although the Nigerian Constitution recognizes women's property rights, it does not fully comply 

with the Maputo Protocol and CEDAW. CEDAW is an international treaty that seeks to abolish 

gender discrimination and provide women with equal rights in all aspects of life,474 including 

property rights. Nigeria ratified CEDAW and is therefore obligated to comply with its provisions.  

According to Article 16,475 State Parties must take all necessary actions to eliminate discrimination 

against women and guarantee that men and women have equal rights with regard to property 

ownership, management, and division among spouses. This means that positive steps and actions 

must be taken by Member states that are signatory. In spite of this, section 43 of the Nigerian 

Constitution is incompatible with CEDAW's standards and the notion of substantive equality. The 

Constitution allows every citizen to acquire and own immovable property. The Nigerian 

Constitution does not protect the rights of women to property management and division of marital 

property.  However, CEDAW covers a wide range of rights, such as equal rights of men and 
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women in property ownership, management, and division among spouses. This covers the rights 

of women to property ownership during and after marriage.  

The role of human rights legal instruments in redressing social and legal inequalities faced by 

women in their various communities cannot be overemphasised.476  It is crucial to state that the 

regional and international human rights instruments were framed through a gendered lens.477 

Further, Article 2 (1)478 requires States Parties to combat discrimination against women through 

appropriate legislative, institutional, and other measures. Although Nigeria has  some institutional 

framework for advancinghuman rights, the government has not taken proactive legislative 

measures to eliminate the patriarchal attitude that excludes or restricts women from property 

ownership and inheritance during and after marriage. In addition, Article 7 (d)479 requires State 

Parties to enact laws that ensure equitable distribution of marital property in the case of separation, 

annulment, and divorce. The Nigerian Constitution is yet to have a section to accommodate this 

unique provision of Article 7 (d) of the Maputo Protocol. This makes the Nigerian Constitution 

inconsistent with Article 7(d) of the Maputo Protocol. There is still much work to be done to ensure 

that women in Nigeria have equal access to property and that their rights are protected in practice. 

The Nigerian government is required to enact laws prohibiting discrimination against women in 

the area of women’s property rights during and after marriage, as envisaged under the Maputo 

Protocol. However, the Nigerian government has not taken proactive steps to enact laws that will 

eliminate patriarchal attitudes that continue to exclude women's rights to property ownership and 

inheritance during and after marriage. This stance is at odds with the international obligations 

imposed on the Nigerian government as a State Party.At this juncture, I must mention that the 
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draftsmen of the Maputo Protocol have adopted a principle-based approach in drafting the 

Protocol, wherein, they only prescribe principles that should guide States when attempting to apply 

the provisions of the Protocol. The draftsmen should have applied a rules-based approach, where 

they would have prescribed specific binding provisions on individuals and natural persons. If this 

approach was adopted, then by ratifying and domesticating these instruments, the prescriptive and 

rules-based provisions would automatically apply in Nigeria without the need for the government 

to take an additional step to legislate additional protective measures.  

The substantive equality approach allows equitable opportunities for disadvantaged and 

marginalized people.480 In respect of property, women are perceived to be in a disadvantaged 

position. The Nigerian Constitution has not used the substantive equality four-dimensional 

approach to address the discrimination against women in property rights. 

4.2.2 Matrimonial Causes Act 1970 

In a patriarchal society, a man's property does not become the joint property of the man and his 

wife or wives, even if the wife contributed financially to its development. Under most native laws 

and customs in Nigeria, the concept of matrimonial property does not exist.481 Culturally, the 

husband pursues capital projects and investments with his income, while the wife may be tasked 

with caring for the home. Her contribution to the family does not entitle her to co-ownership or 

joint ownership of property owned by her husband.482 When a person subject to Igala native law 

and custom contracts a marriage, Igala native law and custom resolve the issue of marriage 
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dissolution or property inheritance, which prohibits women from property ownership and 

inheritance during and after marriage.483 

It is possible for the spouse of a statutory marriage upon divorce to rely on the provisions of section 

72 of the MCA for property settlement or to take advantage of the Married Women Property Act484 

for other property rights. A court may settle property for the benefit of either spouse in accordance 

with MCA 72 (1), which provides that: 

The court in proceedings under this Act may, by order require the 

parties to the marriage, or either of them to make for the benefit of 

all or any of the parties to and children of the marriage, such a 

settlement of property to which the parties are, or either of them is, 

entitled (whether in possession or reversion) as the court considers 

just and equitable in the circumstances of the case. 

As a result of this provision, women's rights have been protected. In Kaffi v Kaffi,485 the court 

ordered the man to settle one of his properties for the benefit of his ex-wife and children. 

Nevertheless, this applies only to marriages under the Marriage Act and not to marriages under 

customary law. This section cannot be relied on by married women under the Igala native laws 

and customs in the event of a divorce. 

Despite taking into account women's property rights after marriage,486 the MCA still does not 

adhere to the obligations of  international and regional human rights instruments. Article 1 of 

CEDAW refers to a variety of ways in which a woman may experience discrimination.487 This 

article prohibits any exclusion or restriction that impairs or nullifies the recognition or enjoyment 

of women’s rights, irrespective of their marital status. The import of this provision is that women 
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married under the Act or customarily should have equal access to property settlement after divorce 

without restrictions. Similarly, State Parties are required by the Maputo Protocol to establish 

regulations that guarantee the equitable distribution of marital property.488 Although the MCA has 

a similar provision, it does not cover women married under customary law. This is inconsistent 

with the obligations imposed by the Maputo Protocol on Nigeria as a State Party. Despite the 

apparent need for a review and reform of the Act, there has not been a single amendment since the 

Act's inception in 1970. It is submitted that there is a need for the MCA to be amended to 

accommodate the property rights of women married under customary law.  

4.2.3 Married Women’s Property Act 1882 (MWPA) 

When Nigeria gained independence, some aspects of British law had a significant impact on the 

Nigerian legal system.489 The English legal system is made up of common law rules, doctrines of 

equity, and Statutes of General Application (SOGA). 490  The Nigerian legal system now 

incorporates English laws. Statutes of General Application are the laws that were in force in 

England on January 1, 1900, according to the Interpretation Act and the Supreme Court ordinance. 

These laws have now become effective in Nigeria. The Married Women's Property Act 1882 is a 

General Application Statute that applies in Nigeria.491 The Act guarantees women the right to own 

property. Section 1 of MWPA provides that: 

A married woman shall, in accordance with the provisions of this 

Act, be capable of acquiring, holding, and disposing by will or 

otherwise, of any real personal property as her separate property, in 
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the same manner as if she were a feme sole, without the intervention 

of any trustee. 

However, because Nigeria is now a sovereign state, and as such, Nigerian law is supreme, the 

received English law is simply of persuasive authority. Except in line with the provisions of the 

Nigerian Constitution, every other law inconsistent with the Constitution is void.492  The Nigerian 

Constitution contains a similar provision that allows all Nigerian citizens to acquire and own 

immovable property. However, women's rights to property ownership and inheritance continue to 

be infringed throughout Nigeria, particularly among the Igala people. Traditionally, women in 

Nigeria were not seen as feme soles but rather as the property of their husbands.493 Women are 

considered inferior to their male counterparts in a patriarchal system.494 The provisions of the 

Married Women Property Act do not apply to the property ownership and inheritance rights of the 

Igala people; the applicable law is the Igala native laws and customs, which disallow women from 

owning or inheriting property. It is submitted that if the Nigerian Constitution adopts the concept 

of positive discrimination (the practice or policy of favouring individuals belonging to groups 

known to have been discriminated against previously) by explicitly recognising the rights of 

women to property ownership and inheritance, the patriarchal nature of the Igala society that has 

impeded the rights of women will be eliminated. 

4.2.4 Land Use Act (LUA) 1978 

In Nigeria, land acquisition for both men and women is primarily through inheritance. The customs 

and norms of various communities in Nigeria heavily influence inheritance rights.495  In most 

cases, men are more likely to inherit land than women, and the patrilineal system of land 
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inheritance continues despite legal provisions that safeguard the property rights of women in 

Nigeria. As a result, there is a significant gender gap in land ownership in Nigeria, with 17% of 

men owning land, compared to less than 2% of women.496  

Nigeria’s Land Use Act 1978 introduced a State-owned land system that gave men and women 

similar opportunities to acquire or inherit land. Section 1 of the Act cedes ownership of all land 

within each state to the Governor to be held in trust for the use and common benefit of all Nigerians 

in line with the provisions of the LUA.497 However, it did not necessarily improve property and 

inheritance rights for Nigerian women, as only legally married women could benefit from the 

LUA. The LUA supports that land ownership and inheritance in Nigeria are still largely influenced 

by customary practices.498 The case of Madam Safuratu Salami & Ors v Sunmonu Eniola Oke499 

In this case, the customary tenants refused to pay ‘Ishakole’ (land rent) and denied their overlord’s 

title, the Supreme Court held that: 

i. that it is a misstatement of law to say the Land Use Act abolished 

remedies of forfeiture and injunctions available to the overlord; 

ii. that the Land Use Act did not intend to transfer the possession of land 

from owner to tenant; 

iii. that there is nothing in the provision of section 36 (2) preventing a 

holder (customary overlord) of customary right of occupancy from 

granting customary tenancy and forfeiting the customary tenancy 

provided the provisions of the Land Use Act are strictly complied 

with, and 

iv. that the defendants/appellants having by their actions forfeited their 

rights to possession in addition to their refusal to pay ‘Ishakole’ (land 

rent) were not lawfully occupying the land in dispute under 
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498 Ajala T ‘Gender Discrimination in Land Ownership and Alleviation of Women’s Poverty in Nigeria: A Call for 

New Equities’ Vol.17 (1) International Journal of Discrimination and the Law (2017) 51-66.  
499 (1987) 4 NWLR 1. 

https://etd.uwc.ac.za/



129 
 

customary law. They cannot, therefore, invoke section 36 (2) of the 

Land Use Act to continue their possession of the land. 

The LUA supports the existence of the customary system of land ownership concurrently with the 

operation of the LUA in Nigeria. As long as the traditional system of land ownership is in place, 

Igala women will continue to face discrimination, as women cannot own land culturally. 

The LUA, like the Nigerian Constitution, is inconsistent with international and regional 

obligations. The LUA does not expressly guarantee women's rights to equal access to the 

acquisition, enjoyment, or use of land, as well as its disposition. For the LUA to adequately 

safeguard women's property rights, it must be amended to incorporate the notion of substantive 

equality. 

4.3 State Laws 

Nigeria is a federation of thirty-six states with the Federal Capital Territory, Abuja. The idea 

behind the establishment of states in Nigeria originally aimed to address the issues faced by ethnic 

minority groups.500 In Nigeria, the National Assembly and the State Houses of Assembly are 

primarily in charge of the legislative process. The State House of Assembly, made up of elected 

representatives from the state's various constituencies, enacts laws at the state level. The Nigerian 

Constitution, which establishes a federal system of government with equal legislative authority for 

the federal and state governments, serves as the framework for how Nigerian states enact laws. 501 

State Houses of Assembly are in charge of enacting laws that apply only to their respective states. 

Members of the state's elected House of Assembly are chosen to represent a variety of interests 
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within the state. In most Nigerian states, the process of enacting laws begins with the introduction 

of a bill to the State House of Assembly. After that, the proposed law is referred to the appropriate 

committee for review, and it is possible to hold public hearings to solicit input from interested 

parties. The bill may be amended, approved, or rejected after review by the committee. Then, the 

reviewed bill is sent to the state governor for assent; the governor can either sign the bill into law 

or withhold his assent. When a bill is signed into law, it becomes a part of the state's legal 

framework and is upheld by the judiciary and the appropriate state agencies.502 Furthermore, laws 

passed at the state level cannot conflict with or take precedence over laws passed by the National 

Assembly at the federal level. 

Both the National Assembly and the State Houses of Assembly are allowed to make laws with 

regard to offences, the jurisdiction, powers, practice, and procedure of courts of law; and the 

acquisition and land tenure under the concurrent legislative list in Nigeria.503  Some states in 

Nigeria have enacted laws to safeguard the rights of women in the areas of female circumcision, 

marriage, widowhood, maternal care, genital mutilation, prostitution, sexual exploitation, and 

property rights. This sub-topic shall examine relevant state laws on the property rights of women. 

The State laws covered below were picked to examine whether the property rights of women 

during and after marriage, as envisaged by these state laws, were consistent with the international 

and regional human rights instruments. 
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4.3.1 Prohibition of Infringement of a Widow’s and Widower’s Fundamental Rights Law 

2001 (PIWWFRL) 

The government of Enugu State in eastern Nigeria has passed legislation to protect the rights of 

widowed women.504 The law states that no one, for whatever cause, may compel a widow or 

widower to leave the matrimonial home. Section 4 (2)505 states that a widow or widower shall not 

be dispossessed (of property acquired during the deceased husband's or wife's lifetime) upon the 

death of the husband or wife without his or her consent, subject to the Marriage Act, the Wills 

Law, the Administration of Estates Law, or any customary law (that is not repugnant to natural 

justice, equity, and good conscience). Furthermore, section 6506 sanctions violation of the law with 

an N5,000 fine or two years in prison. However, the law does not address the issue of what 

constitutes matrimonial property, which is a significant omission, and the penalties for violation 

are absurd.507 It is submitted that the fine is minute, and two years in prison will not discourage 

the deceased husband’s relatives from depriving his widow of her inheritance. Furthermore, there 

is yet to be a judicial decision by courts in Enugu State based on this law on the rights of women 

to inheritance. 

The PIWWFRL is inconsistent with international and regional treaties that protect the rights of 

women to property ownership and inheritance. This law does not offer widows full protection to 

property inheritance due to the provision of section 4 (2). Widows' inheritance rights are restricted 

to property owned by them before the death of their husbands. Customary law typically governs 
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property, and if the custom is not deemed by the court to be inconsistent with natural justice, 

equity, or good conscience, widows' rights to inheritance are not guaranteed.508 In addition, the 

law did not cover women’s rights to property after divorce as envisaged by Article 7 (d) of the 

Maputo Protocol.  

4.3.2 Rivers State Prohibition of Curtailment of Women’s Rights to Share in Family 

Property Law (RSPCWRSFPL)  

The Rivers State Government of the Federal Republic of Nigeria enacted a law to specifically 

protect the rights of girls, married women, divorced women, and widows to property ownership 

before, during, and after marriage. 509  Section 1 protects women and girls from all kinds of 

discrimination. It states that “every woman and female child is entitled to freedom from every form 

of discrimination”. 510  Before the passage of this law, women and girls faced all kinds of 

discrimination, especially in property and inheritance, during and after marriage. The elimination 

of all forms of discrimination through this law will allow women and girls to have the same rights 

as their male counterparts in property and inheritance. 

Additionally, section 3511 specifically safeguards the rights of women against discrimination and 

deprivation in the distribution of property. It provides that “no woman shall be subjected to any 

form of discrimination or deprivation in the distribution, allocation or inheritance of family or 

community property”. This provision reaffirms the position of both international and regional 

human rights instruments that protect and promote women's rights. 512  This provision allows 
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509  Gbenga Y ‘Women and Inheritance’ (2022) available at https://tribuneonlineng.com/women-and-inheritance/ 

(accessed 1 February 2023).  
510 Section 1 RSPCWRSFPL, 2022. 
511 Section 3 RSPCWRSFPL, 2022. 
512 See Chapter 3. 

https://etd.uwc.ac.za/

https://tribuneonlineng.com/women-and-inheritance/


133 
 

women to participate in the distribution, allocation, and inheritance of family and community 

lands. More interesting is that the RSPCWRSFPL criminalises all forms of discrimination against 

women and female children and the deprivation of property from women. Section 12513 provides 

that: 

A person who discriminates or deprives a woman or female child in 

the distribution, allocation, or inheritance of family or community 

property, commits an offence, and is liable on conviction, to 

imprisonment for a term of 5 years or a fine of N500,000.00 or both. 

This law not only protected the rights of women and girls but also punished all forms of 

discrimination and violations of women's property rights during and after marriage. 

Further, section 4514 allows women a right to inherit their father’s property. It provides that “every 

woman is entitled to share in the inheritance of her parent’s property, except as otherwise 

expressly stated in the will of the parent”. By virtue of this provision, women are allowed to inherit 

the property of their parents. However, where any of the parents deny his/her daughter the right to 

inherit in his/her will, the will supersedes this provision. 

The RSPCWRSFPL to eliminate discrimination against women, invalidates any practices imposed 

on women by custom, religious belief, or other laws. Section 5 515  provides that “any law, 

regulation, custom or practice which constitutes discrimination against a woman is void”. This 

provision is a bold move to eliminate the patriarchal structure that supports any form of 

discrimination against women in general and in the area of property and inheritance during and 

after marriage. 
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The RSPCWRSFPL allow married women to co-own property with their husbands. Section 6516 

states that: 

(1) A wife shall possess the same rights and responsibilities in 

respect of the acquisition and ownership of the family property with 

her husband. 

(2) A wife shall possess the same rights and responsibilities in 

respect of the  

(a) Management and administration; 

(b) Enjoyment; and 

(c) Disposition of the family property in her husband, where the 

family property was jointly acquired. 

Women have the same rights and responsibilities in relation to the family property as their 

husbands. Additionally, no woman is required to take an oath to prove joint ownership of family 

property.517 

Widows are allowed under this law to inherit their husband’s property. Section 7518 provides that 

“a widow shall not be deprived of her rights and responsibilities in respect of the family property, 

notwithstanding the fact that she had no child for her deceased husband’s property”. Traditionally, 

a widow may be allowed to live in the marital household if she has children.519 However, widows 

without children are rarely allowed to remain in their marital homes. She can be allowed if she 

agrees to marry her husband's relationship.520 This is no longer the case in Rivers State, as the 

RSPCWRSFRL allows widows without children to inherit family property that they owned jointly 

with their late husbands. 
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However, the application of the RSPCWRSFPL is limited to legally married women. If a woman 

is divorced or widowed, this law applies if she has not remarried. If she remarries, this law does 

not apply. Section 8521 provides that “this part applies to a legally married woman and where a 

woman is divorced or widowed; it shall apply only where she has not remarried”. A wife's right 

to have the same rights and duties in relation to the family property as her husband, a widow’s 

right to inherit property, and divorced women are sufficient only so long as the divorced woman 

or widow does not remarry. This provision is discriminatory and contrary to sections 1 and 5 of 

the RSPCWRSFPL. 

The RSPCWRSFPL is inconsistent with Article 1 of CEDAW, which prohibits discrimination 

against women irrespective of their marital status. The RSPCWRSFPL limits the application of 

this law to women who are legally married. This limitation makes it inconsistent with international 

and regional human rights instruments.  Similarly, Article 1 (f) of the Maputo Protocol prohibits 

discrimination against women regardless of marital status. When read together with Article 7 (d) 

of the Maputo Protocol, this provision protects the rights of divorced women to property after 

marriage. However, the RSPCWRSFPL protects the rights of a divorced woman to property after 

marriage only when she does not remarry.  

4.3.3 A Law to Provide the Elimination of Violence, Prohibition of All Forms of Violence 

Against Persons, Protection of Victims, and Punishment of Offenders in Kogi State and 

Other Related Matters Connect Therewith, 2022 (KSVAPPL) 

The Kogi State government has enacted a law prohibiting violence against persons.522 The denial 

of inheritance or succession rights has been classified as economic abuse by the KSVAPPL. 
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Section 15 (1) “a person who causes economic abuse on another commits an offence and is liable 

on conviction to a term of imprisonment not exceeding Two Hundred Thousand Naira 

(₦200,000.00) or both such fine and imprisonment”. This law has interpreted economic abuse to 

mean the following: 

(a) forced financial dependence; 

(b) denial of inheritance or succession rights 

(c) the unreasonable deprivation of economic or financial resources 

to which any person is entitled or which any person requires out of 

necessity, including- 

(i) household necessities,  

(ii) mortgage bond repayments, or  

(iii) payment of rent in respect of a shared residence; or 

(d) the unreasonable disposal or destruction of household effects or 

other property in which any person has an interest. 

This law also punishes anyone who attempts to deny widows their inheritance and succession 

rights.523  However, this law does not expressly protect the rights of divorced women but provides 

that no one can forcibly evict their spouse from their home. Section 12 (1) provides that: 

a person who forcefully evicts his or her spouse from his or her home 

or refuses him or her access commits an offence and is liable on 

conviction to a term of imprisonment not exceeding two (2) years or 

to a fine not exceeding ₦200,000.00 or to both such fine or 

imprisonment.524  

The meaning of this provision could be implicitly taken to mean that this law recognizes marital 

property when men and women are not permitted to evict each other. The KSVAPPL criminaliSes 

any eviction with imprisonment for not more than two years or a fine of not more than ₦200,000.00 

and, in some cases, both imprisonment and a fine. 
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The KSVAPPL has, to some extent, complied with the obligations of international and regional 

treaties with respect to the protection of women against any form of violence, and recognised the 

denial of widow’s rights to property inheritance as an economic abuse. However, the rights of 

women to property during and after marriage were not considered. This makes this law 

inconsistent. Furthermore, there are cases regarding violence against women in Kogi State courts, 

where reliance is placed on this law.525 However, there is no case law on the property ownership 

and inheritance of women during and after marriage. 

4.3.4 Administration of Estate Law of Lagos State 2015 (AELL) 

The Administration of Estate Law526 of Lagos regulates the property of a deceased who married 

under the Act and died intestate. Section 49 of the AELL provides that the estate of an intestate 

should be distributed as follows: 

i. If the intestate leaves a spouse but not children and no parent 

or brother or sister then the surviving spouse inherits the 

estate. 

ii. If the intestate leaves children whether he had parent or 

siblings then the surviving spouse shall take the personal 

chattels and ⅓ of the real estate while the children would 

share the remaining ⅔. 

iii. If the intestate leaves no children but a spouse and a parent 

or siblings then the surviving spouse shall take the personal 

chattels absolutely and ⅔’s of the real estate, while the parent 

takes the remaining but where there is no surviving parent 

then it goes to the siblings.  

iv. If the intestate leaves children but no spouse then his estate 

would devolve on his children. 

v. Where the intestate leaves no spouse or children but both 

parents. 
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Although women are allowed to inherit from their deceased husbands under the AELL, this 

provision only applies to women married under the Marriage Act and not women married under 

customary law. This discrimination makes the AELL inconsistent with the obligations imposed on 

the Nigerian government by the international and regional human rights instruments.527  

4.4 National Gender Policy (NGP) 2022  

The Federal Executive Council (FEC) authorised a revised National Gender Policy in 2022 to 

promote gender equality, good governance, and accountability throughout the country's three 

levels of government.528  This document is a redesigned national gender policy for 2021-2026. The 

NGP provides institutional guidelines for achieving a just and gender-equitable society, with 

women and men contributing optimally to and benefitting from national development across all 

sectors.529 The policy outlines a minimum set of conditions for the Nigerian government to meet 

its responsibilities for gender equality, good governance, accountability, and social responsiveness 

to the needs of its most vulnerable population. Equity remains the foundation of Agenda 2030's 

key values: "Leave no one behind”.530   

The policy's guiding principles include integrating gender analysis into all policy formulation, 

implementation, and evaluation; mandating that all stakeholders, including the government, the 

private sector, civil society organizations, and community-based organisations, as well as 

development partners and individual (women and men), participate in the mandate for gender 

equity and equality. A gender policy can be implemented to encourage cooperative interaction 
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between women and men, as well as a gender culture that emphasizes cooperation and 

interdependency rather than separation. It is essential to implement policies based on a cultural 

reorientation that is supported by policies and programmes of gender education, sensitisation, 

motivation, and responsiveness rather than just legislation to transform the policy environment in 

which gender equity programmes are implemented.531   

The establishment of the NGP is consistent with the obligations imposed on the Nigerian 

government by the international and regional human rights instruments.  It is submitted that if the 

patriarchal structure that hampered NGP 2006 implementation is removed, the 2022 policy will 

have the ability to promote gender equality at all levels, including property ownership and 

inheritance. 

4.5 Institutional Framework for the Advancement of Women’s Rights in Nigeria 

Over the years, there has been a significant advancement in Nigeria's institutional framework for 

women's rights. Nigeria has established a number of institutional frameworks intended to promote 

gender equality and address discrimination against women because it is a signatory to international 

and regional human rights instruments on women's rights. These institutional frameworks are 

discussed below under two sub-topics, governmental and non-governmental bodies. 

4.5.1 Governmental Bodies 

4.5.1.1 Federal Ministry of Women Affair and Social Development 

The National Women's Commission Act 1986 established a National Women's Commission by 

Decree No. 30 of the Act.532 With the input of former First Lady of Nigeria Maryam Babagida's 

                                                           
531 NGP 2022. 
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Better Life Program and the NCWA, the Commission was upgraded to a federal ministry known 

as the Federal Ministry of Women's Affairs and Social Development (FMWASD). Later, the 

FMWASD was established in states in Nigeria as the State Ministry of Women's Affairs and Social 

Development. 

The overall mandate of the FMWASD is to advise the government on matters pertaining to 

children, the elderly, people with disabilities, and gender equality.533 The ministry also develops 

and leads the process to ensure gender equality in all spheres of life.534 The law establishing the 

FMWASD mandates it to do the following: (These are the ones relevant to this research) 

1. Initiate policies, carry out programs/projects, and provide 

services, towards the total elimination of all socio-cultural practices 

that discriminate against women, promote their economic and 

political empowerment, and accelerate the peaceful attainment of 

gender parity in the national development process. 

2. Facilitate the domestication of all conventions, treaties, charters, 

and declarations to which Nigeria is a signatory; 

3. Ensures codification of laws to protect women and children where 

religion and/or culture do not: 

The FMWASD is responsible fordeveloping policies and projects aimed at the complete 

elimination of discriminatory practices against women, including discrimination against women's 

property rights during and after marriage. In addition, they are tasked with facilitating treaty 

domestication in Nigeria. Unfortunately, these goals are not yet being effectively achieved as most 

international and regional human rights instruments protecting women's property rights are not yet 

domesticated in Nigeria. 
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4.5.1.2 National Human Rights Commission (NHRC) 

The NHRC (Amendment) Act 2010 535  gave the Commission greater independence and 

strengthened its power to promote and protect human rights, investigate alleged human rights 

abuses, and explore decisions. The Act expanded the Commission’s mandate to include evaluating 

legislation at all levels to ensure compliance with human rights standards. 

The NHRC has 18 specific mandates.536 The mandates relevant to this research are considered 

below: 

a. To deal with all matters relating to the promotion and protection 

of human rights as guaranteed by the constitution of the Federal 

Republic of Nigeria, the United Nations charter and the Universal 

Declaration on Human Rights, the International covenants on Civil 

and Political Rights, the International convention on the elimination 

of all forms of Racial Discrimination, the International Covenant on 

Economic, Social and Cultural Rights, the Convention on the 

Elimination of all forms of Discrimination Against Women, the 

Convention on the Rights of the child, the African Charter on 

Human and Peoples’ Rights and other International and Regional 

Instrument on human rights to which Nigeria is a party; 

b. To monitor and investigate all alleged cases of human rights 

violations in Nigeria and make appropriate recommendations to the 

federal government for the prosecution and such other actions as it 

may deem expedient in each circumstance; 

c. To assist victims of human rights violations and seek appropriate 

redress and remedies on their behalf; 

d. To undertake studies on all matters pertaining to human rights and 

assist the federal, state, and local governments, where it considers it 

appropriate to do so, in the formulation of appropriate policies on 

the guarantee of human rights,   
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e. To publish and submit from time to time to the president of the 

National Assembly, the Judiciary, State and Local Governments. 

The NHRC handles issues regarding human rights promotion and protection in accordance with 

the Nigerian Constitution and other relevant international and regional human rights instruments. 

The National Human Rights Commission (NHRC) marked a milestone in Ebonyi State, Okhaozara 

local government area, resolving a long-standing denial of inheritance rights for women in the 

Ugwulangwu community. The Ebonyi State Office worked with other partners, including MDA, 

CSOs, NGOs, and others, to visit the community to enforce the decision of the Special 

Investigation Team on Sexual and Gender-Based Violence (SGB) led by the Secretary-General. 

On February 16 and 17, 2021, the Commission heard and adjudicated nine SGBV cases and 

directed the State to contact its other state partners to implement and enforce the Commission's 

decisions within 30 days of the date of such rulings. In complying with the directives of the panel, 

the Complainant was assisted in regaining her motorcycle and other items that were confiscated 

by her community, contrary to the relevant provisions of the Nigerian Constitution as well as other 

legislations such as the Violence Against Persons Prohibition Act (VAPP). Her previously sealed 

home was opened following the enforcement of the NHRC panel's decision on SGBV. After the 

house was unsealed, the woman was helped to get a religious minister of her choice to bless the 

house so she could enter in peace. Her father's property, which is the bone of contention, will now 

be shared between her and her half-brother the next time the Commission visits.537  

Most of the human rights instruments and the Nigerian Constitution promote and protect the rights 

of women to property ownership and inheritance. Section 5(j) 538  allows the commission to 

“receive and investigate complaints concerning violations of human rights and make appropriate 
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determinations as may be deemed necessary in each circumstance”. This provision is consistent 

with the mandates of the NHRC. The NHRC not only receives and investigates complaints but 

also conducts studies on all human rights issues and makes recommendations to the Federal 

Government of Nigeria. 

4.5.1.3 The Kogi State Office Public Defender and Citizens’ Rights Commission 

The Kogi State office of the Public Defender and Citizens Rights Commission (PDCRC) was 

established on 3 June 2019. It is a creation of the law (Kogi State Office of the Public Defender 

and Citizens’ Rights Commission Law, 2018). It is a corporate body with perpetual succession, 

with the power to sue and be sued in its corporate name. It is an agency of the Kogi State 

Government with the mandate to render free legal aid and other related services, including legal 

representation in criminal and civil cases, to the indigent and vulnerable residents of the State. It 

is also saddled at the State level with the responsibility of ensuring the promotion and protection 

of human rights.539  

The vision is to create a state where the needy, disadvantaged, and vulnerable residents have 

unimpeded access to justice and guaranteed protection of their basic human rights. The core focus 

of the PDCRC is to provide free legal services (including representation in courts), promotion and 

protection of human rights, alternative dispute resolution, family matters, employment, pension 

matters and other civil claims, and child rights and women’s rights issues.540 

The Office of the Public Defender and Citizens Rights Commission (PDCRC) intervened to ensure 

justice for a woman who was publicly attacked, ridiculed for allegedly causing her husband's death, 

and denied access to her husband's property. The victim, Blessing Abbah, married Goodnews 
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Abbah sometime in November 2020, and both are indigenous people of the Ogugu community in 

the Olamaboro Local Government Area (Igala Land) of Kogi State. After her husband's death, his 

family evicted her from their marital home and denied her access to her husband's body. The 

PDCRC, in cooperation with FIDA, intervened to stop further harassment and degrading treatment 

in a video that went viral by a gang of youth in the Ogugu community for allegedly causing the 

death of her husband.541 

Although one of the PDCRC's core areas is promoting and protecting of women's human rights, 

the Kogi State government has yet to enact legislation protecting women's rights to property and 

inheritance. It is submitted that the passage of a law protecting women's property rights during and 

after marriage will allow the PDCRC to promote and protect the property rights of Igala women 

effectively. 

4.5.2 Non-Governmental Organisations 

The NGOs covered below were picked for their roles in the advancement of women’s rights. Some 

NGOs have offered free legal services to enable women to contest their property rights in court. 

Further, a number of these NGOs have contributed to the enactment of the majority of state laws 

on the rights of women to property and inheritance in Nigeria.  

4.5.2.1 Women Aid Collective 

The Women Aid Collective (WACOL) was founded in 1997. It is a non-governmental 

organization. The aim of WACOL is not to make a profit but to promote women's human rights 

and work to end violence against women in the field of human rights and women's access to justice 
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in Nigeria. WACOL has offices in eight Nigerian states: Enugu, Abuja, Anambra, Katsina, Owerri, 

Port Harcourt, Ebonyi, and Abia.542 

The aim of WACOL is to support women and young people whose rights are at risk, have been 

violated, or have become victims of physical, mental, or sexual abuse. WACOL aims is to advance 

the legal rights of abused women and children, advocate for better options for them, facilitate 

organisations to share knowledge and experience, and provide appropriate information, education, 

and advocacy resources. It also supports women and young people's educational, social, economic, 

and political development through various services, including training, research, advocacy, shelter, 

legal and financial help, conflict resolution within families, information, and library services.543 

To achieve WACOL's goals, the organisation works with several other organisations, such as the 

Legal Research and Development Center (LRRDC). Law, National Human Rights Commission, 

International Human Rights League, New York, National Association of Women Judges, Citizens 

Resource Development Documentation Center (CIRDDBC), and National Association of Women 

Journalists to defend Women's Rights in Nigeria.544 

Over the years, WACOL has offered free legal advice to women in general and specifically to 

women who have been denied property inheritance in Nigeria. The legal aid program offered by 

WACOL has helped some women access justice and obtain effective legal remedies. Women's 

access to justice has been achieved through formal and informal legal systems, such as common 

law and Sharia, through the effective use of national, regional, and international standards. 
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A CEDAW shadow report was written and submitted by a number of Nigerian non-governmental 

organisations in 2003. This was facilitated by WACOL to improve the proper implementation of 

CEDAW in Nigeria.545 This report should improve the human rights of women in Nigeria while 

making room for the subordination of gender-oriented organisations. The main aim of the CEDAW 

Shadow Report was to ensure that the Nigerian government takes proactive steps in  implementing 

CEDAW by issuing national guidelines to promote and protect against all forms of 

discrimination.546 WACOL's insistence on realising gender equality and women's rights has led to 

legal and political reforms in some states of Nigeria over the years. These include the 

Inheritance/Widow Protection Laws, the HIV/AIDS Anti-Stigma Laws, the Female Genital 

Mutilation Prohibition Laws, and the Sexual Harassment Policies for Educational Institutions and 

Workplaces.547 

4.5.2.2 Women’s Rights Advancement and Protection Alternative (WRAPA) Nigeria. 

The Women’s Rights Advancement and Protection Alternative (WRAPA) is a non-governmental 

organization in Nigeria. The wife of the former head of state, Justice Fati L. Abubakar, founded it 

in 1999. 548  WRAPA's primary objective is to advocate for the promotion, protection, and 

realization of women's human rights and to mobilise to eliminate all forms of repulsive and 

                                                           
545 Ezeilo J (2011) 420-425. 
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discriminatory practices in Nigeria through traditional laws and policies, as well as through 

regional and international human rights instruments.549   

The organisation takes a multidimensional approach to realize women's human and socio-

economic rights. WRAPA has improved women's rights in Nigeria in several ways, providing legal 

assistance to over 2,000 women for redress for the various forms of discrimination against them. 

Over 30 widows have enjoyed legal interventions in property inheritance due to the support of 

WRAPA.550 

WRAPA has organised several gender-specific projects, such as providing support services to 

realize women's rights and improve their ability to contribute to their community and family, 

organising professional training for the community, and providing support in the area of women's 

access to justice by updating women's rights mobilising women's groups in private, public and 

more recently, and promoting dialogue leading up to the 2023 elections and beyond. These projects 

fuel widespread demand for accountability, social inclusion, and affirmative action. However, 

there was no specific project on women's property rights after divorce in Nigeria, although widows 

benefited from free legal representation in situations where property rights were discriminated 

against.551 

4.5.2.3 Women Advocate Research Documentation Centre (WARDC) 
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The Women Advocate Research Development Center (WARDC) was established in May 2000. 

WARDC was founded by dynamic feminist advocates with a mission to rid Nigerian society of 

discrimination against women and girls in Nigeria. 552  WARDC is a non-profit organisation 

dedicated to researching and documenting research related to women. The goals of WARDC are 

to promote education, research, self-development, and positive change in society. Also, to promote 

gender equality as a development goal, advocate gender realignment in the distribution of 

resources, legal rights, political participation, and social relations, promote gender justice and the 

realisation of equality in politics, laws, and social relations and contribute positively to the further 

development of the legal system in Nigeria.553 

WARDC has provided a variety of services, including pro bono legal services for women, children, 

and people with disabilities. To enable them to challenge discrimination and inequality, consulting 

services for non-governmental organisations and women groups, advocating gender balancing and 

equity, training programmes for advocates of women's rights, people with disabilities, children and 

youths, human rights literacy and good governance programmes for policymakers and legal 

personnel.554 

WARDC is committed to promoting gender equality, equity and equal access for Nigerian women 

through advocacy, litigation and policy reform strategies, including policy-oriented work that 

creates the necessary political will to enable governments to be pragmatic and to motivate political 

action. Several projects have been undertaken on various aspects of women's rights to increase 

women's participation in political processes, the provision of free legal aid to women, access to 
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justice for women living under Sharia law, and the training of community paralegals. Most of these 

projects were carried out in cooperation with WACOL.555 However, there is still no project on 

women's property rights, even though this area  requires aggressive advocacy to ensure that 

women's property rights during and after marriage are implemented in accordance with the 

provisions of international and regional human rights instruments, as well as national laws. 

4.5.2.4 International Federation of Women Lawyers (FIDA) 

The International Association of Women Lawyers was founded in the United States of America in 

1944. FIDA has memberships in over 80 countries, including Nigeria. FIDA Nigeria is a non-

governmental, non-profit, and non-political organization. The primary objective of FIDA Nigeria 

is to promote, protect and uphold the rights, interests, and well-being of women and children. With 

the coming of the Universal Declaration of Human Rights,556 the goals of FIDA were expanded to 

include the human rights of all.557  

The goals of FIDA Nigeria are to promote and promote the well-being of Nigerian women and 

children in all areas based on equality and mutual respect for all people in society.558 Over the 

years, FIDA has raised public awareness of the discriminatory practices imposed on women by 

indigenous laws and customs in the area of property and inheritance in Nigeria to eliminate such 
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discriminatory practices and promote women's property rights. FIDA also offers free legal advice 

to women denied property or inheritance rights during and after marriage.559 

However, most Igala women are reluctant to exercise their property rights due to the patriarchal 

nature of the Igala ethnic group. Most times, those bold enough to involve FIDA, eventually 

withdraw the case midway due to pressure from their family or husband’s relations. In the event 

of divorce, women rarely come forward to fight for their property rights because they are castigated 

and embarrassed about being divorced, especially when their husbands orchestrated the divorce. 

FIDA is usually hampered when women refuse to be involved in them or drop their cases midway. 

However, some other women have allowed FIDA to bring cases related to their property rights to 

a logical conclusion. 

FIDA fights specifically against human rights violations, assists women whose rights have been 

violated, advocates for changes in national and the implementation of regional and international 

human rights legal instruments, and promotes public awareness and respect for women's rights. 

4.6 Current Status of Women in Nigeria 

4.6.1 Married women’s rights to property ownership 

Under most native laws and customs in Nigeria, particularly among the Igala ethnic group, forms 

of property ownership have been established for centuries. 560  Land is acquired through first 

settlement, conquest, customary grants, outright gifts, inheritance, and sale of land. Among the 

Igala people and other ethnic groups in Nigeria, lands were acquired mainly by first-time settlers 
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in a place.561 This means that the first person to settle on a given property is free from adverse 

claims. This traditional position received legal backing in the case of Owonyin v Omotosho,562 

where the court held that:  

"Ownership” or title must go to the first settler in the absence of any 

evidence that they jointly settled on the land or that a grant of 

ownership was made to the later arrival by the first. The question, 

therefore, resolves itself to this – who was the first settler on the 

land?  

In addition, lands were acquired through conquest in Igala land. The conqueror is usually viewed 

as the original owner of the land. Also, there are instances where a community leader or chief 

allocates land to a person, who is usually male, for their contribution to the community. Similarly, 

lands were acquired through outright gifts. In this case, it is a gratuitous transmission by a father 

to one of his children (male or female) or by a community leader to one of his subjects. Further, 

land is owned by way of inheritance. This occurs when the male children of a deceased are allowed 

to inherit their father's estate. Also, lands are acquired in Igala land through sales. A share of the 

property is transferred to a buyer at a certain price.563 

A closer look at these means of acquiring property does not favour Igala women. Women are not 

usually the first settlers, or conquerors, to receive customary grants to own or inherit property. 

Until recently, women were not allowed to buy land except through their husbands or brothers. 

This practice persists in many parts of the Igala ethnic group. Women's property rights shall be 

discussed in two categories under this sub-topic: as a daughter and wife. 
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The Igala people allow men, not women, to take over family leadership after the death of their 

father. The eldest son automatically takes over his father's property and is allowed to share it with 

other male siblings. This is culturally correct, although he may have female older siblings. This is 

because the patriarchal nature of Igala society views women as perpetual minors unable to make 

their own decisions.564 The right of daughters to property inheritance in the Igala ethnic group 

continues to be trampled upon due to the patriarchal nature of the Igala people. This discriminatory 

practice was maintained in the case of Ihiama v. Akogu,565 where the court ruled that according to 

Igala custom, a daughter may not own or inherit land, but her male siblings may own land because 

the females are married off to another family. 

In addition, if an Igala daughter receives a gift from her father before he dies, she is expected to 

keep it as her own. The property must be transferred to her while her father is alive, in the presence 

of her other siblings, or with the stipulation that she becomes the sole owner of the property after 

the father's death. Upon death, the property reverts to her male siblings if she dies without a male 

child.566 

This is similar to what is available in the Igbo ethnic group. Under the Igbo culture, the eldest son 

is allowed to inherit the head of the family.567 The consequence is that he is allowed to inherit all 

the property without sharing it with his other male and female siblings.568 It is common practice 

among the Igbos that the first son inherits the father's possessions and his estate to the exclusion 

of all others. This practice does not regard the rights of daughters to property inheritance. In the 
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case of Ugboma v Ibeneme Anor,569 Reverend Ibeneme, a native of Awkuzu in the Anambra Local 

Government Area in Nigeria, died, leaving a number of properties in Onitsha, including No.44 

New Market Road. He was survived by two sons and several daughters. The plaintiff, in this case, 

was his second son and six of his daughters. The first son was the first defendant and the head of 

the late Rev. Ibenemes’s family. The first defendant sold and transferred No.44 New Market Road 

Onitsha in Anambra State to the second defendant. The issue before the court was whether the first 

defendant was entitled to sell and transfer ownership of the said property to the second defendant 

to the exclusion of the plaintiffs. The reliefs sought by the plaintiffs were (1) A declaration that 

the property in question, the joint property of all the children of Ibeneme, could be sold by the first 

defendant without the knowledge of his siblings. (2) An order of the honourable court setting aside 

the sale, the deed of conveyance, and (3) An order that the second defendant should account for 

the proceeds of the sale. The court held that following laid down Igbo custom, women are not 

entitled to inherit their father’s property. This custom is, however, discriminating.  

The Hausa people of Northern Nigeria are largely Muslims.570 Their succession rights are based 

on Muslim religious law set out in the Qur’an. The pattern of property inheritance is for surviving 

dependents and relatives of the deceased including females.571 Daughters are allowed to inherit 

under the Qur’an, which governs the Hausa people. This position was expressly stated in Qur’an 

chapter 4, verse 11, which provides that: 

God (thus) directs you as regards your children’s (inheritance): to 

the male, a portion equal to that of two females; if only daughters, 

two or more their share is two-thirds of the inheritance; if only one, 

her share is a half. For parents a sixth share of the inheritance to 
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each, if the deceased left children; if no children and the parents are 

the (only) heirs, the mother has a third; if the deceased left brothers 

(or sisters) the mother has a sixth. (The distribution in all cases is) 

after the payment of legacies and debts. Ye know not whether your 

parents or your children are nearest to you in benefit. 

If the deceased has both males and females, the male receives twice the share of a daughter, for 

example, in a ratio of 2:1. However, if the deceased had no male child, the daughters receive two-

thirds of the net estate, which they share equally. If the daughter is the only surviving child, she 

will receive half of the net worth as her share of the inheritance. It is believed that although women 

are not excluded from inheritance and succession under Islamic law, men are entitled to double 

the share of women. This practice is discriminatory, violates the principle of equality between men 

and women, and encourages sex discrimination.572 

The Yoruba inheritance is more favourable to women as daughters. It allows daughters to inherit 

equally with their brothers. In Lewis & Ors v Bankole & Ors,573 in this case, chief Mabinouri died 

in 1874 in Lagos, leaving a family of twelve children, the eldest of whom was a daughter. The 

deceased had three pieces of land; a family compound, where he lived with his wives and some of 

his children and domestic staff; on another, he built houses for his eldest daughter and two of his 

sons; whilst the third was dedicated to the worship of the family god. An action was brought by 

some of Mabinouri’s grandchildren, including the issue of the children for whom separate houses 

were built, against certain of the occupants of the family who were daughters of Mabinouri and 

children of a deceased younger son. The action was for a declaration (1) that the plaintiffs were 

entitled, as grandchildren of Mabinouri, in conjunction with the defendants, to the family 
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compound and (2) that the family compound was the family property of Mabinouri deceased. The 

court held that the right of a woman to be family head among the Yoruba:  

The first point in consideration is as to headship of the family, and 

the main question here at issue is whether or not a woman can be 

head. The supporters of the old school and the Yoruba witnesses 

deny this, but the Lagos chiefs hold a contrary view. Lagos is not 

the only part of his Majesty’s dominions where the female sex is 

seeking for greater recognition of their capabilities; and seeing that 

a wise and great queen held sway for long years over the British 

Empire, there seems no reason why, on the ground of sex, a Lagos 

woman should not be capable of managing the domestic concerns of 

a family compound. There seems to be no importance attached in 

Lagos to the headship of a family, outside the family circle, and the 

attempts that have been made to show that a male must be head for 

political reasons, have not convinced me. 

On whether it is inequitable to recognize women’s rights, the court held: 

There is nothing inequitable in this recognition of women’s rights 

and the town of Lagos bears striking testimony to the honour here 

accorded to women in the names of the square wherein this court 

house stands, and one of the principal markets, both called after 

women of wealth and importance in bygone days. I must accept the 

pronouncement of the Lagos chiefs in this matter, and I declare that 

the proper person to be head of Mabinouri, that is, the defendant, 

Fakeye. There are certainly no reasons for making exceptions to the 

rule in her case, for the chiefs appointed her as appearing to them 

gentle and intelligent and capable, in fact, she should be the mother 

and the guiding head of this family.   

This case, due to its age and the overriding logic of the decision to uphold a woman's right to be 

the head of a Yoruba family in which she is the eldest, has become something of a locus classicus 

of women's rights under Yoruba law and custom. 

Traditionally, women married in Igala are prohibited from acquiring immovable property as 

provided in Section 43 of the Nigerian Constitution. The Nigerian Constitution permits any citizen 

of Nigeria to acquire and own immovable property. Conversely, in Igala land, women are 

traditionally not allowed to buy land unless it is through their male siblings or husband. Women 
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have access to agricultural land only through their husbands.574 There are cases where women can 

get land as gifts from their husbands. This must be done in the presence of her husband's relatives 

and children, who will serve as witnesses to the gift. However, this gift remains with her only 

during her lifetime. The land reverts to her husband if he is alive after her death or to her husband's 

family if he is deceased and her male children are minors. If she has no male child, her husband's 

relative decides who takes possession of the land.575  

Although the Nigerian Constitution and several human rights instruments promote women's rights 

against discrimination and property, women continue to be treated unequally. Radical feminists 

believe that women are not treated the same as men because of patriarchy.576 There is still a big 

difference between males and females in the Igala ethnic group. This practice is discriminatory 

and contravenes sections 42 (1) and 43 of the Nigerian Constitution and the international and 

regional human rights instruments that protect and promote the rights of women to property 

ownership and inheritance during and after marriage. 577  It is believed that if the Nigerian 

Constitution should reflect the notion of substantive equality by making women's rights to property 

and inheritance a constitutional right, it would protect women's rights in this regard. 

In Nigeria, the rights of women to property ownership and inheritance during and after marriage 

are very similar in most communities. Traditionally, women in Nigeria are disallowed from 

owning and inheriting property, while their male counterparts are allowed to own and inherit land. 

However, some of these principles and practices have been modified by the courts. Over the years, 

the Yoruba custom has allowed equal access to land and leadership like their male counterparts. 
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In the old case of Ricardo v Abal,578 the court held that a first-born female has the right of first 

choice of partitioned property over the second-born male. The equal rights of women to share 

property was upheld in the case of Nimota Sule v Ajisegiri,579  in this case, the plaintiffs claimed 

partition and sale in respect of six properties alleged to form the undistributed portion of their 

grandfather’s estate. The plaintiffs were children of the same mother whose claim was entitled to 

an equal share of the properties with the defendant. The defendant argued that he was a male, and 

entitled to a larger share than the plaintiff’s mother. The court held that the contention raised by 

the defendant that under native law and custom, a male has a greater portion than a female in the 

distribution of the father’s estate was void. The distribution of the proceeds of the sale and 

partitioning of the estate was ordered by the court to be done irrespective of sex. This decision 

affirms the principle of equality of succession rights of Yoruba women and men in Nigeria. 

In Ramotu Wuraola Salami v Saibu Ladapo Salami,580  the plaintiff and her two brothers were the 

only surviving children of their father. The plaintiff was seven years old at the time her father died. 

She travelled to Cameroon for 26 years after the death of her father with some clothes and the two 

chairs allocated to her. She filed an action against her brothers seeking an order compelling them 

to account for the proceeds received from their father’s estate for about 24 years and an order 

partitioning the estate. The court held that the defendants took advantage of the plaintiff’s absence 

to deprive her of her rights and render void the purported distribution done without the consent of 

the plaintiff.  
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In addition, the court has given life to the rights of women against discrimination. In Alajemba 

Uke & Anor v Albert Iro,581  the court held that:  

Any laws or customs that seek to relegate women to the 

status of a second-class citizen thus depriving them of their 

invaluable and constitutionally guaranteed rights are laws 

and customs fit for the garbage and consigned to history.  

Similarly, in Abibatu Folami & 3 Ors v Flora Cole & 2 Ors,582 the court held that the first 

respondent, a woman, is the head of the female. The strength of the decision in Lewis v Bankole583 

was reaffirmed in this case. The concept of Dawodu584 in Yoruba custom does not signify a 

superior position to other siblings, including the women of the family. 

The Mojekwu v Mojekwu case remains a locus classicus with regard to the rights of daughters to 

inheritance. This case seems to have changed the tide with respect to women’s rights to property. 

When the Court of Appeal gave this judgment, the human rights community particularly feminists, 

were overjoyed. The reason is that the case affirmed the rights of daughters to inherit and frowned 

at the patriarchal attitudes of Oli-ekpe and Nrachi customs.  

Similarly, in Emeka Muojekwu & 2 Ors v Okechukwu Ejikeme,585 the plaintiffs (now appellants) 

claimed that they were successors-in-title to Reuben Muojekwu, who died intestate on October 1, 

1966, without a surviving male child. They argued that by virtue of Nnewi custom called “Oli-

ekpe”, they were entitled exclusively to the estate of the deceased who had acknowledged Chinwe 

and Uzoamaka (third Appellant) as his children, entitled to inherit his property, land, and personal 

goods. In addition, Sarah Muojekwu, the wife of the deceased, with her children, Comfort and 
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Virginia, performed the burial ceremony of the deceased and is entitled to inherit his property. The 

deceased, late Rueben Muojekwu, married Sarah, and they had a son, Samuel, as well as two 

daughters – Comfort and Virginia. Samuel predeceased his father, and Comfort also predeceased 

her father and died childless. Virginia predeceased her father but gave birth to Chinwe and 

Uzoamaka, the third Appellant, while unmarried. Virginia subsequently got married to one Mr. 

Eze Rueben, and Sarah Muojekwu lived with Chinwe and Uzoamaka, their grandchildren, until 

their respective deaths in 1966 and 1975. Chinwe was unmarried. She never gave birth to 

Izuchukwu Muojekwu, the second appellant. Uzoamaka, the third appellant, also gave birth to the 

first Appellant while unmarried. It was the case of the Appellant that Rueben performed the 

“Nrachi” custom on Virginia. The Nrachi custom is a practice whereby a man could keep one of 

his unmarried daughters under his house indefinitely in order to raise children, particularly sons, 

to succeed him. The appellants further claimed that they are not related to the Respondents, who 

unlawfully entered into late Rueben Muojekwu's compound in 1993 without authorisation from 

them. 

The Respondents contended that they are distant cousins of late Rueben and that Rueben’s lineage 

had become extinct by the fact that he had no male surviving child. They maintained that the 

“Nrachi” ceremony had been performed on Comfort, who died childless, but not for Virginia, who 

had children, they further argued that she was not customarily assimilated into the Ejikeme or 

Muojekwu family, which exercise would have legalised the children and consequently empowered 

them to inherit the estate of Rueben who died intestate without a surviving male child. They also 

maintained the “Oli-Ekpe” custom of Nnewi, which is to the effect that since Rueben had no 

surviving male child, they, being sons of Benneth Ejikeme, a distant cousin, must inherit the estate 

of Rueben to the exclusion of Rueben’s daughter. The trial court held that Rueben’s lineage 
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became extinct on the death of his daughter Comfort and that the Appellants are not heirs to 

Reuben Muojekwu and are not entitled to succeed him or his estate. On appeal, the Court of Appeal 

considered the provision of section 42 (1) of the Nigerian Constitution and section 18 (1) of the 

High Court Law of Anambra State and held the “Oli-ekpe” and “Nrachi” as unconstitutional and 

discriminatory in the light of the provisions of section 42 of the Nigerian Constitution. Further, in 

the case of Augustine Nwafor Mojekwu v Mrs. Theresa Iwuchukwu, 586   the Supreme Court 

condemned the Nrachi custom and viewed such practices as repugnant and repulsive. 

The Mojekwu case brought a glimpse of hope in Igala land when the court in Fati Agbanoyi v 

Ajanigo Agbanoyi587 relied on Mojekwu’s case to recognise the rights of daughters to inherit their 

father’s property. In this case, the plaintiff sued that their deceased father’s property was 

partitioned so that she could have her share. The defendants argued that being a female in Igala 

land, she had no right to inherit their deceased father’s property. The court, in delivering its 

judgment, recognised the rights of women to inherit their father’s property but did not grant the 

request to have the land partitioned because it was not in evidence that there was a dispute to 

warrant the partitioning of the land, which cannot be settled amicably among the Agbanoyi family 

members. It is submitted that the decision of the court not to partition the land, even though the 

right of the plaintiff to inherit her father’s property was recognised might occasion injustice on the 

plaintiff since her faith is in the hands of the family members who believe that women are not 

entitled to inherit property. 

Similarly, in the case of Ukeje v Ukeje588 the Supreme Court held that: 

                                                           
586 (2004) NWLR (Pt. 883) 196. 
587 Unreported case of Upper Area Court Anyigba Case No. CV/36/2010 was delivered on 23 September 2012. This 

will be discussed in detail under the sub-topic judicial response on the rights of women to property ownership and 
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No matter the circumstances of the birth of a female child, 

such a child is entitled to an inheritance from her late father’s 

estate. Consequently, the Igbo customary law that disentitles 

a female child from partaking in the sharing of her deceased 

father’s estate is in breach of section 42(1) of the 

Constitution, a fundamental rights provision guaranteed 

every Nigerian. The said discriminatory customary law is 

void as it conflicts with sections 42(1) and (2) of the 

Constitution. 

The Supreme Court voided the Igbo custom, which forbids a female from inheriting her father’s 

estate because it is discriminatory and conflicts with the provisions of the Nigerian Constitution.  

There are arguments suggesting that the Ukeje case only serves to conceal the apathetic stance of 

the Supreme Court towards women's matrimonial property rights. This indifference is apparent in 

the Supreme Court's failure to consider the social context of property rights under customary 

law.589 Furthermore, it merely upheld a decision of the Court of Appeal, the relevant aspect of 

which was not contested on appeal. The Supreme Court affirmed this decision in a seemingly 

indifferent manner. By affirming the applicability of the Bill of Rights, the Supreme Court failed 

to clarify whether the Ukeje decision could be applied to women's matrimonial property rights. 

Perhaps the court was aware that such clarification would have contradicted its previous decisions 

on the matter. 590  Similarly, the Supreme Court failed to analyze in Anekwe’s case how the 

customary law of succession has deviated from its foundational values. Surprisingly, the Supreme 

Court did not mention the equality clause, the right to property, or even the right to human dignity. 

In fact, it avoided discussing the Bill of Rights altogether.591 
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4.6.2 The rights of widows to property inheritance after marriage  

Widows are not allowed under the Igala native law to inherit their husband’s property.592 This 

practice is the same under the Igbo and Yoruba native laws.593 This position was affirmed by the 

court in the case of Suberu v Sunmonu,594 the court ruled that it is a well-established rule of Yoruba 

native law and custom that a wife cannot inherit her husband's property since she herself is a chattel 

to be inherited by a relative of her husband. Because of the patriarchal nature of most traditional 

Nigerian society, widows are denied the right to inherit their husbands proper. 

Widowhood in Igala land is a multifaceted tragedy. It is overwhelmingly a woman’s problem that 

reveals atrocious social injustice.595 A widow, under the Igala custom is the property of her 

deceased husband. When a man dies, his widow is only allowed to stay in her deceased husband’s 

house upon good character and with an agreement that she will not remarry. If she decides to 

remarry, she will not be allowed to remain in her deceased husband’s house. A widow without 

children is sent back to her father’s house because, to the deceased relatives, there is nothing left 

to hold on to.596 In this case, the deceased brothers will inherit his property. Where the widow had 

only female children, she would not be allowed to inherit her deceased husband’s property. Where 

the male child of the deceased is a minor, his brothers will hold the property in must for him until 

he attains majority.597 

However, there are rare cases where a man may, during his lifetime, gift his wife some of his 

property. This gift or property must be given to her in the presence of the husband’s family. If it is 
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done privately, it would be difficult for his wife to prove it to his family. A widow is usually 

allowed to remain in the matrimonial home after the death of her husband based on her good 

behaviour and her relationship with her deceased husband’s family.598 

This discriminatory practice can be seen among the Igbo and Yoruba ethnic groups, respectively. 

Among the Igbo, widows cannot inherit land or other property upon their husband’s demise. This 

patriarchal position was upheld by the court in the case of Julie Nezianya & Anor v Okagbue & 

Anor,599 in this case, the widow gave out her deceased husband’s house to tenants. She sold a 

portion of the land, and with the proceeds, she built two mud huts on the other portion of the land, 

which she had left. When she tried to sell more of the land, her deceased husband’s family objected 

that she lacked the right to sell off her deceased husband’s property. She had a female child who 

died before her husband. The widow divided the property to her grandchildren, who sued her 

husband’s family, claiming a right to exclusive possession because the widow, their grandmother, 

had long adverse possession of the land. The court held that under the Onitsha native law and 

custom, a widow’s possession of her deceased husband’s property is that of a stranger and, 

however long it is not adverse to her husband’s family and does not make her the owner. Hence, 

she cannot deal with the property without the consent and approval of his family. She has the right 

to occupy the building or part of it however, this is subject to her good behaviour. This position 

was reiterated by the Supreme Court in the case of Nzekwu v Nzekwu,600 the court held that the 

interest of a widow in the house is possessory and not proprietary, so she cannot dispose of it. The 

right of a widow to her husband’s property under Onitsha customary law postulates that a married 

woman, upon the death of her husband without a male child with the consent of her husband’s 
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family, may deal with the deceased’s property. However, the widow’s dealings must receive the 

consent of the family, and she cannot, by exclusion of time, claim the property as her own. She 

has, however, a right to occupy the building or part of it, but this is subject to good behaviour. 

The status of women with regard to property under customary law has been described by Kaganas 

and Murray601 as:  

Under customary law, women are always subjected to the authority of a 

patriarch, moving from the control of their guardians to that of their 

husbands. The male head of the household represents the family and a 

woman cannot generally contract or litigate without assistance. Husbands 

control virtually all the family’s property while wives’ rights are confined 

to things such as items of a personal nature. 

Similarly, the inferior status placed on women by patriarchy was also described by Duncan602 as: 

Traditionally, the position of women, throughout their lives, is that of a 

minor child. Before they are married, they are the children of their father, 

after marriage, they are the children of their husbands; and during 

widowhood, they are the children of their heirs. 

Over the years, patriarchy has negatively impacted the rights of a widow to the inheritance of her 

deceased husband’s property. Among the Yoruba ethnic group, widows are not allowed to inherit 

their deceased husband’s property. 603  This patriarchal practice is a clear case of gender 

discrimination in Nigeria. Unless a property given to the wife as an outright gift is proven by her, 

the husband’s family will retrieve it after the death of her husband.604  Although the Administration 

Estate Law 605  allows spouses to succeed in each other’s property, spouses married under 

customary law are not allowed to do the same.  
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In Islamic law, widows are allowed to inherit their deceased husband’s property. The right of wives 

to inherit is recognised in Islam. The widow without a child is given a share of ¼ while a widow 

with children is given 1/8.606  

The effect of this patriarchal practice is that widows of a customary law marriage are economically 

disempowered and discriminated against in the area of property inheritance.607 A widow who 

might have laboured over the years with her spouse stands the chance of losing everything she 

worked for at her husband’s death.608 Her deceased husband’s family makes decisions on the 

method of sharing, especially where her male children are minors or she had no male child. It is 

safe to say at this point that the patriarchal attitudes that govern inheritance under customary law 

are highly discriminatory and, therefore, serve as an impediment to achieving the equality of both 

men and women as provided for under the domestic, regional, and international human rights 

instruments. Even though Islamic law allows women to inherit, it does not give both men and 

women an equal share of the property.  

However, this position is changing. Some states in Nigeria, such as Kogi, River, and Enugu states, 

have enacted laws prohibiting discrimination against widows. These laws promote and protect 

widows' rights to inheritance. Similarly, there are court decisions upholding the rights of widows 

to inheritance in Nigeria. In the case of Anekwe v Nweke,609 where the defendants/applicants, in 

response to a lawsuit filed by a widow who had six female children asserted that under Awka law 

and custom, a married woman with no male child could not challenge her deceased husband's land 
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title with her deceased husband's male family member(s). Thankfully, the Supreme Court has 

strongly denounced this custom. Thus, in the words of Ogunbiyi, JSC, quoted in extenso: 

I hasten to add at this point that the custom and practices of 

Awka people upon which the appellants have relied for their 

counterclaim is hereby outrightly condemned in very strong 

terms. In other words, a custom of this nature in the 21st-

century societal setting will only tend to depict the absence 

of the realities of human civilization. It is punitive, 

uncivilized, and only intended to protect the selfish 

perpetration of male dominance which is aimed at 

suppressing the right of the womenfolk in the given society. 

Any culture that disinherits a daughter from her father’s 

estate or a wife from her husband’s property should be 

punitively and decisively dealt with. The punishment should 

serve as a deterrent measure and ought to be meted out 

against the perpetrators of the culture and custom. For a 

widow of a man to be thrown out of her matrimonial home, 

where she had lived all her life with her late husband and 

children, by her late husband’s brothers on the ground that 

she had no male child, is indeed very barbaric, worrying, and 

flesh skinning... The repulsive nature of the challenged 

custom is heightened further in the case at hand where the 

widow of the deceased is sought to be deprived of the very 

building where her late husband was buried. The 

condemnation of the appellants’ act is in the circumstance 

without any hesitation or apology. 

However, the fact remains that a customarily married woman cannot inherit her deceased 

husband's property unless she goes to court to challenge her right to the inheritance of her deceased 

husband's estate, where, according to native law and custom, she is deprived. If the Nigerian 

Constitution adopts the notion of substantive equality by giving women's property rights and 

inheritance rights during and after marriage a proper place in the constitution, this customary 

discrimination against women's property rights will be eliminated. 
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In the case of Ejiye Okenyi v Amana Okenyi,610  Ejiye Okenyi, an Igala woman from Ikefi in 

Igalamela Odolu LGA, Kogi State, married Akowe Okenyi according to the laws and customs of 

the indigenous people of Igala ethnic group. Akowe Okenyi is the older brother of the defendant 

Amana Okenyi. Akowe and Ejiye's marriage lasted about 30 years without a child until Akowe 

Okenyi passed away in November 2016. After her marriage, the plaintiff moved from her 

hometown of Ikefi to live with her husband in his village of Ogbogbo. While the marriage lasted, 

her late husband acquired three different lands, two in Ogbobo and one in Egabada, which is not 

far from Ogbogbo. After observing the period of mourning according to the laws and customs of 

the indigenous people of Igala, she decided to relocate to her hometown of Ikefi. Accordingly, she 

offered the three lands for sale. The defendant, a younger brother of the deceased husband, 

obstructed the sale by warning prospective buyers to steer clear. He insisted that the plaintiff cannot 

inherit her deceased husband’s property because he is the one to inherit from his late brother. The 

trial court held that the Igala native law and custom disallow women from inheriting from their 

deceased husbands. On appeal, the judgment of the trial court was rejected on the grounds that 

such customary practice is repugnant and discriminatory in nature. 

In addition, in the case of Adejoh Matthew v Aladi Onoja,611 where the plaintiff sought the order 

of the court to restrain the defendant from taking over her deceased husband’s land because she 

had no male child was held repugnant to natural justice, equity, and conscience. 

 

 4.6.3 Rights of divorced women after marriage in Nigeria 
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The Igala ethnic group does not grant a wife married under Igala customary law any right to share 

in her husband's property in the event of a divorce.612  According to Igala cultural practice, a man 

is accountable for his wife or wives' wellbeing, and they have a proprietary stake in him and his 

people. Women are traditionally prohibited from owning independent property. Also, wives are 

not permitted to acquire or own property apart from their husbands.613 Traditionally, when a 

marriage is dissolved, a woman is not entitled to a division of property, even if she contributes to 

the income. She cannot force her husband by court order to share their property.614 

If a spouse claims to have contributed to the acquisition of land or the construction of a building, 

this must be proven before the court can issue the property division order. This discriminatory 

practice has been upheld by Nigerian courts in the past. In Onabolu v. Onabolu, 615  the 

wife/applicant alleged against her husband, among others, that their joint marital property is 

divided or sold equally and that the sale proceeds are shared equally. After carefully examining all 

of the evidence submitted by the wife/applicant and husband/defendant regarding the joint 

ownership of the property, the court found that the husband/defendant's evidence clearly 

established that he had purchased the property over which the property stood built. This 

discriminatory practice violates the provisions of both the international and regional human rights 

instruments, especially Article 7(d) of the Maputo Protocol.616 The Maputo Protocol article 7 

requires State Parties to establish rules that ensure equitable sharing of marital property. The 

Nigerian government has not yet enacted a law that ensures women and men have the same 

                                                           
612 Akwu U (2016)18-23. 
613 Idoko L (2005) 40-41. 
614 Okwoli P (1996) 23-45. 
615 (2005) 2 SMC 135. 
616 See Chapter 3. 
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opportunity at the distribution of jointly owned property in the event of the dissolution of a 

marriage.  

In addition, only jointly-owned property is covered by Article 7(d). Therefore, if the property 

belongs to the man, the woman will receive nothing in the case of a divorce. Providing evidence 

of joint ownership in a marriage is a heinous task for the woman.617 In the case of Adaku Amadi v 

Edward N Nwosu618 , the appellant, Mrs. Amadi, had sued the respondent who had purchased the 

disputed building from her estranged husband. The Supreme Court affirmed the Court of Appeal’s 

decision, holding that Mrs. Amadi failed to prove that she  contributed sand and labour or to whom 

she made the payments for the sand. The Court affirmed that a woman cannot claim a share in the 

division of matrimonial property under customary law, nor can she recover contributions to 

matrimonial property.  

In a statutory marriage (marriage under the Act), each of the parties can apply to the court for 

property distribution together with the application for divorce. As mentioned, 619  the legal 

framework for property distribution is contained in section 72 of the Matrimonial Matters Act. The 

assets to be settled must belong to one of the spouses. Also, the court is obliged to make an order 

which may be considered just and equitable with regard to a request for the division of property in 

favour of all or one of the parties.620 

                                                           
617 Diala A ‘A Critique of the Judicial Attitude Towards Matrimonial Property Rights under Customary Law in 

Nigeria's Southern States’ Vol. 18(1) African Human Rights Law Journal (2018) 100-122.  
618 (1992) NWLR (Pt 241) 273. 
619 See Chapter 3. 
620 In Kafi v. Kafi 1986 NWLR 175, in this case, the wife argued that she had given the petitioner (husband) all 

necessary moral and financial support, apart from performing all domestic duties as a wife, and all of this was 

established. The trial judge held that; “I accept her evidence and therefore find that she contributed towards the 

purchase of some of the lands on which the houses (now said to be belonging to the husband/respondent) were built 

and that she contributed towards the development of the said properties as well as to the success of the business of the 

husband/respondent. The properties can be regarded as products of their joint efforts. She, therefore, deserves in my 

ruling to have a property settled on her for her benefit and that of the children by virtue of Section 72 (30 of the 

Matrimonial Causes Act 1970, irrespective of what the husband/respondent would want to do further for the children. 
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The General Comment No. 6 on the Maputo Protocol provided guidance on the interpretation of 

the rights of women during separation, divorce, or annulment of marriage to ensure that women 

and men have an equitable share of property jointly owned while the marriage was in effect, and 

to provide guidance on how jointly owned property can be shared fairly and, in a manner, 

consistent with the principle of substantive equality between women and men. This interpretation 

gives women the right to an equitable share of property jointly owned after the marriage is 

dissolved.   

The court has made pronouncements with regard to the rights of women after marriage. After 

divorce, women lose all rights and entitlements to their ex-husband's family and property. She 

cannot inherit nor be entitled to any financial support from her ex-husband. However, the position 

is changing. In the case of Mrs. Toyin Arajulu v Mr. James Monday621 the court held that “a 

husband who marries a woman and builds a house during the pendency of the marriage stands the 

risk of losing that house if he later divorces the woman who had children for him unless such 

woman, of her own volition, leaves the matrimonial home”. The court further stated that it is 

irrelevant who owns the property or who pays what (on it) and how much, as long as the 

arrangement is fair and just in light of the circumstances of the case. Further, in the case of Jolugbo 

& Anor v. Aina & Anor622 , the Nigerian Court of Appeal upheld the view that where a woman 

acquires property in her husband’s name and conveys it in her husband’s name, the presumption 

is that the husband holds the property in trust for his wife. 

                                                           
The husband is therefore ordered to settle property at 15, Adeola Adeleye Street, Ilupeju Lagos by deed on his 

wife/applicant accordingly” 
621 (2019) Oyo State High Court Suit No. I/169/2015 (unreported case). 
622 (2016) LPELR – 40352. 
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Recently, in the Igala case of Rose Adaji v Enemali Adaji,623 the court ruled that in the distribution 

of property after a divorce, the fact that the wife did not contribute financially is not sufficient 

reason to deprive her of the lifestyle she led during her marriage. The wife had invested 13 years 

in this marriage and is entitled to part of the property her ex-husband acquired during the marriage. 

Similarly, the court in Mr Pius Aina v Mrs. Caroline Aina,624  the court held that “indirect 

contributions of a wife to the marital property should not be quantified in monetary terms in order 

to entitle her to a share of the property”.  

These cases have given a glimmer of hope to women in Nigeria, particularly Igala women, who 

have faced discrimination over property and inheritance during and after marriage. It is believed 

that the patriarchal nature of Igala society will decrease drastically as more women challenge their 

property rights in court. However, articles 7(d) and 21(a) of the Maputo Protocol have not yet 

influenced any court decision in Nigeria regarding women's property rights during and after 

marriage. Because the Maputo protocol is not yet domesticated in Nigeria. 

It seems court judgments have influenced the decisions of most traditional rulers in Igala land. In 

a complaint filed by Mrs. Salome Omale before the Attah Igala, her brother-in-law took over her 

deceased husband’s property after his funeral because she did not have a male child. The Attah 

Igala instructed that the property be returned to the widow so that she could look after her children 

since God gives female children.625   

 

                                                           
623 (2021) High Court of Justice Idah Suit No. I/154/2018 (unreported case). 
624  Ogunsakin M ‘Court gives Wife Equal Rights over Husband’s Property’ (2023) available at 

https://thegavel.com.ng/court-gives-wife-equal-rights-over-husbands-property/ (accessed 24 May 2023). 
625 HRM Matthew Alaji Opaluwa, Chairman Kogi State Council of Chief and Chairman, Igala Area Traditional 

Council, proceedings of settlement between Mrs. Salome Omale and Mr. Odeh Omale on 17/10/2022. 
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4.7 Conclusion 

The Nigerian Constitution, which forms the basis for all other domestic property rights legal 

frameworks in Nigeria, condemns any form of discrimination, although the language used in the 

Constitution is discriminatory. The laws governing the distribution of property tend to favour 

women married according to the Marriage Act rather than women married according to customary 

law. Customarily, women continue to face discrimination over property ownership and inheritance 

during and after marriage. Both the international and regional human rights instruments require 

the Nigerian government to enact legislation prohibiting discrimination in relation to women's 

property rights. Although there is no relevant national law yet, this is not in line with the 

obligations imposed on Nigeria as a signatory to several international and regional human rights 

instruments. However, some states have enacted laws prohibiting discrimination against women's 

property rights and discriminatory practices faced by women in their various communities. 

Furthermore, the various institutional mechanisms (governmental and non-governmental 

organizations) promoting women's rights in Nigeria, particularly women's property rights, have in 

many ways addressed the discriminatory practices faced by women in diverse communities. It is 

believed that more needs to be done especially in raising awareness of women to fully understand 

their rights and use  these institutional mechanisms such as FIDA, WACOL, and NHRC.  

In conclusion, courts have issued pronouncements in favour of women's property rights as 

daughters, married women, and divorced women. Similarly, widows' right to inherit their deceased 

husband's property has been upheld by courts in Nigeria. However, the patriarchal nature of Igala 

society will persist if women refuse to challenge their property rights in court. 
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CHAPTER FIVE 

COMPARATIVE APPLICATION OF THE SUBSTANTIVE EQUALITY FRAMEWORK: 

LESSONS FOR NIGERIA 

5.1 Introduction  

The South African government has made constitutional reforms to reinforce equality between men 

and women in order to eliminate all forms of discrimination.626  The Constitution of the Republic 

of South Africa, passed in 1996, is known for its emphasis on substantive equality. Formal equality 

only ensures that people are treated equally before the law.627  Substantive equality, on the other 

hand, aims to create a level playing field for all people, regardless of their background, by 

addressing the underlying causes of inequality.628  The principles of human dignity, equality, and 

freedom serve as the basis for the substantive approach to equality in the South African 

Constitution. These core principles underpin the Constitution and guide all areas of South African 

law.629  

The substantive equality approach in the South African Constitution clearly recognises historically 

disadvantaged groups such as black South Africans, women, and people with disabilities. The 

Constitution recognises that these groups have suffered discrimination in the past and seeks to 

correct these historical injustices through the passage of laws, affirmative action programs, and 

social welfare policies, among other things.630  

                                                           
626 Albertyn C (2018) 441-468. 
627 Albertyn C & Goldblatt B ‘Equality’ in Michael B. & Stuart W. (eds.) Constitutional Law of South Africa 2 ed. 

(2013) 35-38. 
628 Durojaye E & Owoeye Y (2017) 70-85. 
629 Smith A ‘Equality Constitutional Adjudication in South Africa’ Vol. 2 African Human Rights Law Journal (2014) 

30. 
630 Albertyn C ‘(In)equality and the South African Constitution’ Vol. 36 (6) Development Southern Africa (2019) 751-

766. 
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In addition, the substantive equality approach of the South African Constitution recognises socio-

economic rights. To achieve this, the Constitution imposes positive obligations on the state to 

ensure these rights are progressively realised over time. The commitment to create a just and equal 

society in which everyone can live in dignity and freedom is reflected in the substantive gender 

equality approach of the South African Constitution. In South Africa, the gender equality strategy 

provides a solid framework for promoting women's rights. Further, the South African 

constitutional courts have applied the substantive equality approach in interpreting non-

discrimination provisions of the South African Constitution.631  

The South African Constitution has greatly influenced other African countries’ Constitutions 

particularly the Kenyan Constitution.632 The process of drafting the Kenyan Constitution began 

four years after the passage of the South African Constitution in 2000. Some of the drafters of the 

South African Constitution were involved in the drafting of the Kenyan Constitution.633 To some 

extent, the Chair of Kenya's Constitutional Review Commission (CKRC) was involved in the 

South African Constitution review process. In addition, a member of the CKRC interned at the 

Kenyan High Commission in South Africa and used what he learned to contribute to the 

deliberations on the Constitution draft.634 The influence of the South African Constitution on the 

                                                           
631 Albertyn C ‘Substantive Equality and Transformation in South Africa’ Vol. 23 (2) South African Journal on Human 

Rights (2007) 253. 
632 Richard S ‘Policing Democracy: The Influence of South Africa’s Post-apartheid  Security Arrangements on Police 

Oversight under Kenya’s 2010 Constitution’ in Dixon R and  Roux T (eds.) Constitutional Triumphs, Constitutional 

Disappointments: A Critical Assessment of the 1996 South African Constitution's Local and International Influence 

(2018) 341-358. 
633 Ghai J & Ghai Y ‘The Contribution of the South African Constitution to Kenya's Constitution’ in Dixon R and  

Roux T (eds), Constitutional Triumphs, Constitutional Disappointments: A Critical Assessment of the 1996 South 

African Constitution's Local and International Influence (2018) 252–293. 
634 Ghai J & Ghai Y (2018) 252-293. 
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Kenya Constitution gave birth to a comprehensive Bill of Rights and other provisions that 

addressed the age-long issue of gender inequality.635  

Like South Africa, the Republic of Kenya has reflected the notion of substantive equality in its 

national Constitution. The Kenyan Constitution protects the property rights of women.636  The 

2010 Kenyan Constitution takes a substantive equality approach in order to advance women's 

property rights. This approach acknowledges that the mere formal recognition of women's property 

rights is insufficient and that proactive steps must be taken to eliminate cultural obstacles 

preventing women from exercising these rights.637    

The advancement of women's property rights in Kenya has been significantly impacted by the 

substantive equality approach. For instance, the Constitution ensures that men and women have 

equal rights to acquire, own, and dispose of property. Therefore, women do not need a male relative 

or spouse to serve as a custodian in order to own property in their own right.638  Furthermore, in 

terms of inheritance and property ownership, the Constitution forbids discrimination based on 

gender.639   

 Further, the Constitution gives the courts the authority to order the division of marital property in 

the event of a divorce or the passing of a spouse. Due to their historical disadvantage in 

matrimonial property disputes, women have benefited the most from this provision. Women 

                                                           
635 Ghai J & Ghai Y (2018) 252-293. 
636 Mutiso B ‘Getting to Equal: Resolving The Judicial Impasse on the Weight Of Nonmonetary Contribution In 

Kenya's Marital Asset Division’ Vol.26 (1) Michigan Journal of Gender & Law (2019) 121-173. 
637 Okoth-Ogendo H ‘Reflections on Women’s Property Rights in Kenya’ Vol. 61 (1) Journal of African Law (2017) 

47-68. 
638 Article 45 (3) of the Constitution of Kenya 2010 (Kenyan Constitution). 
639 Article 27 (3), Kenyan Constitution 2010. 
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frequently lost their property under the previous legal regime after marriage because they were not 

considered to have rights to property ownership and inheritance.  

 Various legislative and policy measures aimed at advancing women's property rights have 

furthered the substantive equality approach. For instance, the Law of Succession Act 640  was 

modified to grant daughters and sons the same inheritance rights, regardless of whether they were 

born within or outside of marriage. The Matrimonial Property Act of 2013 also mandates an equal 

division of marital assets in case of a divorce or spouse death.  

 The substantive equality approach adopted by the Kenyan Constitution has significantly advanced 

women's property rights. Further, the Kenyan government allows treaties or Conventions ratified 

by the Kenyan government to form part of the laws in Kenya.641  This has helped courts apply 

international and regional human rights instruments without first domesticating the same, unlike 

Nigeria, a dualist state that requires the domestication of international treaties before recognising 

them as applicable laws and implementing them. 

This chapter examines how the Constitutions of South Africa and Kenya have reflected the notion 

of substantive equality to protect the rights of women to property during and after marriage. In 

addition, the influence of the South African Constitution on the Kenyan Constitution and areas of 

convergence and divergence between both wereexamined.  Further, other South African national 

laws like the Intestate Succession Act, Recognition of Customary Marriage Act 120, 1998, 

Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000, and Reform of 

Customary Law of Succession and Regulation of Related Matters Act 11 of 2009, wereconsidered. 

                                                           
640 Law of Succession Act, Act 11 of 2021. 
641 Orago N (2013) 18. 
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Similarly, other Kenyan national laws like the law of Succession Act 11 of 2021, the Matrimonial 

Causes Act, and the Matrimonial Property Bill were examined. These South African and Kenyan 

national laws helped evaluate the extent to which the South African and Kenyan governments have 

taken proactive measures in protecting the rights of women to property ownership during and after 

marriage.  

Equally, the attitude of courts in interpreting the provisions of these Constitutions shall also be 

examined. This will facilitate a better understanding of the steps the Nigerian courts can take in 

interpreting the rights of women to property ownership and inheritance during and after marriage. 

In conclusion, lessons weredrawn from both countries to explain why the Nigerian government 

should reflect the notion of substantive equality in the Nigerian Constitution to effectively 

safeguard women's property rights in accordance with international and regional obligations 

imposed on Nigeria as a State Party. 

5.2 South Africa 

5.2.1 Pre-1996 Constitution (The system under apartheid) 

The majority of the black population in South Africa was only familiar with customary law.  In 

matters of succession, inheritance, chieftainship, and marriage, indigenous residents could govern 

themselves in accordance with indigenous rules. Matters relating to property rights and inheritance 

were resolved by Iinkosi642 and Izibonda.643 The South African government at that time did not 

                                                           
642 Iinkosi implies traditional leaders.  
643 Izibonda implies headmen. 
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recognised the significance of promoting gender equity despite the struggles for gender 

equality.644  

According to Van der Meide,645 who argues that having control over and access to property is 

essential for social empowerment, an African woman was legally barred from achieving this goal 

under section 23(10) of the Black Administration Act 646  due to patriarchal socio-legal 

frameworks. Women had limited access to land during apartheid 647  , and inheritance and 

succession laws left many women disempowered. 

Traditional leaders have, since time immemorial, been custodians of customary law. Customary 

law was initially disregarded by colonial masters, who later tolerated it before finally recognising 

it—albeit under specific restrictions.  Customary law was subject to the limitations imposed on 

black people by the colonial government.648 

Both the BAA's and the Intestate Succession Act's649 provisions had an impact on these rules.  

According to Section 23 of the BAA, a black person's whole movable property will pass to and be 

managed by black law and custom upon his death.  This provision distinguished between the 

property of Blacks and Whites, highlighting the discriminatory nature of the legal system.  

Additionally, the same provision states that immovable property will pass to a male person in 

accordance with custom. 

                                                           
644 Andrews P ‘The Stepchild of National Liberation: Women and Rights in the New South Africa’ New York Law 

School Articles and Chapters (2001) 326-335. 
645 Van der M ‘Gender Equality v Right to Culture’ Volume 28 South African Law Journal (1999) 

100.    
646 Act 38 of 1927, (BAA).   
647 Mqeke R ‘African Family and Statutory, Development affecting the Legal Rights of Women in the 

New South Africa’ Vol 18 (1) Lovedale Press (2004) 28.  
648 Beninger C Women’s Property Law under Customary Law (2010) 12. 
649 Act 81 of 1987. 
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The customary position was that should her husband die intestate, an African woman had no rights 

to any part of the deceased's estate, 650 leading colonialists to introduce recommendations on how 

the estates of black people were to be administered and distributed. The Intestate Succession Act 

regulated intestate succession. If a person dies intestate in respect of any property succession, the 

Succession Act applies. 

Regulation 2(d) (iii)651 stipulates that when any deceased Black is survived by any partner who 

was at the time of his death living with him as his putative spouse or by any issue of himself and 

any such partner, and the circumstances are such as in the opinion of the Minister render the 

application of Black law and custom to the devolution of the whole, or some part, of his property 

inequitable or inappropriate, the Minister may direct that the said property or the said part thereof, 

as the case may be, shall devolve as if the said Black and the said partner had been lawfully married 

out of community of property, whether or not such was, in fact, the case, and as if the said Black 

had been a European. Due to the fact mentioned in this section, women were excluded and 

discriminated against in terms of succession and inheritance.  The apartheid era undermined the 

property rights of women. 

The ex-subjugated and historically oppressed black women in South Africa were excluded from 

succession, which complicates things even more. Communication between the state and its 

citizens is essential at all times if equality between men and women is to be attained.  Until South 

Africa became a democratic State when a new Constitution was enacted, customary law 

regulations were in effect for the majority black population. 

                                                           
650 Bennett T A Sourcebook of African Customary Law for Southern Africa 1st ed. (1991) 400.   
651 Regulations for the Administration and Distribution of the Estates of Deceased Blacks. No. R. 200 of 06 February 

1987.  
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5.2.2 The Constitution of the Republic of South Africa 1996 

The trailblazing South African Constitution, which was approved in 1996, guarantees a wide range 

of fundamental freedoms and rights to all South Africans. 652  One of the cornerstones of the 

Constitution is the commitment to gender equality, which has a long and convoluted history in 

South Africa. 653  The greater fight against apartheid, a system of discrimination and racial 

segregation that ruled South Africa from 1948 until the early 1990s, is where the push for gender 

equality in that country first began.654 Women of all races were subjected to several discriminatory 

laws and practices during this period, which restricted their ability to access education, the 

workforce, political engagement, and property ownership and inheritance.655  Women contributed 

significantly to the anti-apartheid movement despite these obstacles.656 Communities and activists 

who opposed the patriarchal presumptions that supported apartheid were organised and 

mobilised.657 

 Gender equality consequently became a prominent discussion point during the talks that ended in 

the adoption of the current Constitution in 1996. The history of gender equality in the South 

African Constitution ultimately serves as a monument to the strength of mass political mobilisation 

and collective action. The Republic of South Africa's 1996 Constitution (Constitution)658 aims to 

right historical wrongs and do away with the many types of discrimination that characterize an 

                                                           
652 Goldstone R ‘The South African Bill of Rights’ Vol. 32 Texas International Law Journal (1997) 451. 
653 Albertyn C (2019) 751-766. 
654 Francis D & Webster E ‘Poverty and Inequality in South Africa: Critical Reflections’ Vol. 36 (6) Development 

Southern Africa (2019) 788-802. 
655 Heyns C & Brand D ‘Introduction to Socioeconomic Rights in the South African Constitution’ Vol 2 (2) Law, 

Democracy and Development (1998) 153. 
656 Phaswana E ‘Women, Gender, and Race in Post-Apartheid South Africa’ in Yacob-Haliso O & Falola T The 

Palgrave Handbook of African Women's Studies (2021) 197-215.  
657 Thobejane T ‘Re-Envisioning the Fight Against Patriarchy: The Case of South African Women’ Vol. 5 (27) 

Mediterranean Journal of Social Sciences (2014) 896-899. 
658 Constitution of the Republic of South Africa 1996. 
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apartheid State. In a new democratic society, gender equality was a major focus of legislative and 

administrative reforms. 

Regarding the progressive rights granted to women, gender and sexual equality, and general 

justice, South Africa is a pioneer. Political, economic, and social laws and policies in the nation 

have undergone significant changes since 1994.659  Scholars, feminist and women's organisations, 

and civil society organisations have all actively lobbied for these changes.660   In addition to 

eliminating and resolving racial and class discrimination stemming from the racial capitalist 

system of apartheid and colonisation, these revisions sought to address prejudice based on a variety 

of factors, including sex, gender, sexual orientation, and culture. 

Revolutionary developments in South Africa's constitutional history were brought about by the 

1996 Constitution and the one that came before it.661 The idea of constitutional supremacy662 has 

largely replaced the doctrine of parliamentary sovereignty as one of the most significant shifts.  

Along with that, a strong Bill of Rights663 was also passed, and a constitutional court with final 

authority over constitutional issues was established.664 

5.2.3 Preamble to the 1996 Constitution of South Africa  

The objectives of the 1996 South African Constitution are outlined in the preamble, just like the 

Nigerian Constitution. Equality is regarded as one of the basic values of both the 1993 and 1996 

                                                           
659 Sarkin J ‘The Drafting of SA's Final Constitution from a Human Rights Perspective’ Vol. 45 (1) The American 

Journal of Comparative Law (1999) 67. 
660 Hassim S ‘Voices, Hierarchies and Spaces: Reconfiguring the Women's Movement in Democratic South Africa’ 

Vol. 32 (2) Politikon (2005) 175. 
661 1993 Constitution. 
662 Article 4, South African Constitution 1993 and Article 2, South African Constitution 1996.  
663 Chapter 3, South African Constitution 1993 and chapter 2, South African Constitution 1996.  
664 Article 98(1), South African Constitution 1993 and Articles 166 and 167, South African Constitution 1996.  
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Constitutions, which is not surprising given South Africa's lengthy history of oppression and 

discrimination against specific groups in society. The 1993 Constitution’s preamble made 

reference to the "need to create a new order in which … there is equality between men and women 

and people of all races …" Constitutional principles I, III, and V dealt directly with equality.665 In 

Article 8, unfair discrimination was forbidden, and equality was referred to as a right. In a number 

of cases,666 the 1993 Constitution's equality language was construed in ways that still matter today. 

667The preamble to the 1996 Constitution provides that everyone be "equally protected by law."  

5.2.4 Equality right under the South African Constitution 

Most academic works and court rulings describe the South African Constitution as 

"transformative”.668 In order to create a new society founded on social justice, democracy, and 

human rights, the Constitution has greatly reduced the political, economic, and social injustices 

experienced by women during the colonial and apartheid periods. Among the essential values of 

the Constitution are promoting human rights and freedoms, equality, and human dignity. By 

Article 1 of the South African Constitution, “the Republic of South Africa is one, sovereign, 

                                                           
665 Principle I: "The Constitution of South Africa shall provide for the establishment of [a] … system of government 

committed to achieving equality between men and women and people of all races."  

Principle II: "The Constitution shall prohibit racial, gender and other forms of discrimination and shall promote racial 

and gender equality and national unity."  

Principle V: "The legal system shall ensure the equality of all before the law and an equitable legal process. Equality 

before the law includes laws, programmes or activities that have as their object the amelioration of the conditions of 

the disadvantaged, including those disadvantaged on the grounds of race, colour or gender."  

 The constitutional principles were contained in schedule 4. Chapter 5 of the 1993 Constitution governed their 

operation. In terms of Article 71(1) (a) the text of the 1996 Constitution has to comply with the constitutional principles 

contained in schedule 4 of the 1993 Constitution. 
666Brink v Kitshoff NO 1996 4 SA 197 (CC); Prinsloo v Van der Linde 1997 3 SA 1012 (CC); President of the Republic 

of South Africa v Hugo 1997 4 SA 1 (CC); Harksen v Lane NO 1998 1 SA 300 (CC); Larbi-Odam v MEC for Education 

(North West Province) 1998 1 SA 745 (CC); City Council of Pretoria v Walker 1998 2 SA 363 (CC); East Zulu Motors 

(Pty) Limited v Empangeni/Ngwelezane Transitional Local Council 1998 1 BCLR 1 (CC). 
667 In National Coalition for Gay and Lesbian Equality v Minister of Justice 1998 12 BCLR 1517 (CC) par [15] 

Ackermann J said that "… the equality jurisprudence and analysis developed by this court in relation to Article 8 of 

the interim Constitution is applicable equally to Article 9 of the 1996 Constitution, notwithstanding certain differences 

in the wording of these provisions." 
668 Albertyn C (2007) 253. 
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democratic, state founded on the following values (a) human dignity, the achievement of equality 

and the advancement of human rights and freedoms”. 

The first fundamental right in the Bill of Rights is equality, the late Mahomed DP observed in 

Fraser v Children's Court, Pretoria North669 , that “there can be no doubt that the guarantee of 

equality lies at the very heart of the Constitution. It permeates and defines the very ethos upon 

which the Constitution is premised”.  

Additionally, Chapter II of the South African Constitution makes provision for the Bill of 

Rights.670 Article 7 (1) and (2) thereof shows that the BOR is instrumental to the democracy in 

South Africa. It enshrines the rights of all people in the country and affirms the democratic values 

of human dignity, equality, and freedom. The state is responsible for respecting, protecting, 

promoting, and carrying out the rights enshrined in the Bill of Rights. The BoR provides for a 

comprehensive equality clause in Article 9 (3). It provides that “everyone is equal before the law 

and has the right to equal protection and benefit of the law”.  

Equality in this context refers to the full and equal enjoyment of all rights and liberties.  The state 

may not discriminate against anyone unfairly, either directly or indirectly, on the listed grounds.671 

This demonstrates a commitment that all human rights are interconnected when political and civil 

rights are included alongside economic, social, and cultural rights. By addressing the obligation 

to make remedies for prior disparities, the equality provision incorporates a substantive notion of 

equality. 

                                                           
669 1997 2 BCLR 153 (CC) par [20]. 
670 BoR. 
671 Article 9 (3) South African Constitution 1996. 
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The court agreed to establish a substantive definition of equality in the case of Brink v Kitshoff,672 

admitting that discrimination against members of underprivileged groups can result in a pattern of 

injury and disadvantage for the entire group. Discrmination is wrong because it fosters and 

institutionalises inequality among different groups in our society. The founding fathers of the 

Constitution understood the significance of outlawing such types of discrimination and 

establishing effective measures to rectify or ameliorate their consequences. 

The 1996 Constitution's definition of equality goes beyond simple substantive equality. The phrase 

"legislative and other measures designed to protect or advance persons, or categories of persons, 

disadvantaged by unfair discrimination" is endorsed in Article 9(2). This provision acknowledges 

the concept of "restitutory" (or remedial) equality.673   

Article 9 (2) emphasises that equality entails the full and equal enjoyment of "all rights and 

freedoms." It maintained that the term "all rights" in this context includes a woman's right to own 

property like her husband before and after marriage. Articles 9(3) and (4) provide more specific 

definitions of the broad principle of equality found in Articles 9(1) and (2). The former two Articles 

address discrimination, which is the antithesis of equality. The State may not unduly discriminate 

against someone on specific grounds, according to Article 9(3).674  Race, gender, sex, pregnancy, 

marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, 

                                                           
672 NO 1996 (4) SA 197 (CC). 
673 The concept of remedial equality was explained in National Coalition for Gay and Lesbian Equality v The Minister 

of Justice 1998 12 BCLR 1517 (CC) par [60-61] as follows: "Particularly in a country such as South Africa, persons 

belonging to certain categories have suffered considerable unfair discrimination in the past. It is insufficient for the 

Constitution merely to ensure, through its Bill of Rights, that statutory provisions, which have caused such unfair 

discrimination in the past, are eliminated. Past unfair discrimination frequently has ongoing negative consequences, 

the continuation of which is not halted immediately when the initial causes thereof are eliminated, and unless 

remedied, may continue for a substantial time and even indefinitely. Like justice, equality delayed is equality denied… 

one could refer to such equality as remedial or restitutory equality." 
674 According to Du Plessis 1998 Stell LR 245 "[s]ome criteria for differentiation, such as race, ethnic origin, sex, 

gender class, religion and descent are … so profoundly suspect that differential treatment based on any of them for 

(almost) every purpose, is most often seen to be discriminatory per se."  
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conscience, belief, culture, language, and place of birth are only a few reasons. 675  The 

discrimination may be direct or indirect.676   

Kentridge677 contends that Article 9(4), which makes it apparent that all people face the need to 

refrain from discrimination, renders the investigation required by Article 8 (2) unnecessary. 

However, Nothing in the 1996 Constitution's wording suggests that its authors intended for some 

rights to be exempt from the investigation required by Article 8 (2). Additionally, nothing in the 

text of Article 9 (4) requires the direct application of equality on a horizontal scale. A balance of 

opposing rights and values will be necessary to decide whether discrimination against private 

individuals is "unfair" as intended in Article 9 (4).  Nothing more than an indirect horizontal 

application of the Bill of Rights occurs when its provisions are used in this balancing process. 678   

Additionally, if one or more of the criteria stated in Article 9 (3) are present, Article 9 (5) 

establishes a presumption in favour of unfair discrimination subject to rebuttal. In the case of 

Harksen v Lane,679 Goldstone J stated that in interpreting Section 8 of the interim Constitution, it 

must be assessed if the law or conduct discriminates against individuals or groups of persons.  

Suppose the law or conduct in question differs. In that case there must be a rational connection 

between the differentiation in question and the legitimate governmental purpose it is designed to 

                                                           
675 The list is not a numerous clausus and additional grounds that discriminate unfairly may be proved. Van Reenen 

(1997) SAPR/PL 159-161.  
676  According to Van Reenen 1997 SAPR/PL 159, direct discrimination is when a person is disadvantaged simply on 

the basis of the grounds referred to in Article 9(3). Indirect discrimination, on the other hand, is when a person is 

disadvantaged when neutral policies are applied in such a way that they adversely affect members of a specified 

group. See also Albertyn and Kentridge 1994 SAJHR 164-167. 
677 "Equality" in Chaskalson M et al (eds.) Constitutional Law of South Africa chapter 14 (1999) 64. 
678 Sprigman and Osborne (1999) SAJHR 39 argue that the language of Article 9(4) strongly suggests that the drafters 

of the 1996 Constitution intended Article 9(4)'s prohibition of private discrimination to be enforced by the legislature 

and not by the courts. Article 9(4) mandates the enactment of national legislation to prohibit unfair private 

discrimination. However, their viewpoint does not acknowledge the fact that the courts have the power in terms of 

Article 8(2) to apply or develop the common law in order to give effect to constitutional rights. The protection of 

equality between private individuals is therefore not dependent on the enactment of national legislation.  
679 (1997) ZACC 12, Dlamini C ‘Equality or justice? Section 9 of the Constitution revisited - Part II’ Vol. 27 (2) 

Journal for Juridical Science 15-32, 
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further or achieve in order not to fall foul of section 8(1) of the interim Constitution. However, if 

there is no proper link between discrimination and government objectives, the law or act in 

question violates the provisions of Article 8(1) of the Interim Constitution. If there is sufficient 

relevance, it is necessary to determine whether the conduct constitutes unfair discrimination within 

the meaning of Article 8(2) of the Interim Constitution, even though it is reasonable. It is necessary 

to establish whether discrimination exists and whether this discrimination is unfair. However, if 

this discrimination has arisen for specific reasons, it is the respondent's responsibility to rebut it. 

If the discrimination is not based on specific grounds, the complainant must prove it.  

5.2.5 Constitutional protection of the right to equality in relation to property rights 

As mentioned earlier, Article 9(1) clearly states, “[e]veryone is equal before the law and has the 

right to equal protection and benefit of the law”. This provision provides equal protection for 

women's claims to ownership of property as fully independent human beings. Article 9(2) provides 

for full and equal enjoyment of all rights and freedoms and calls for “legislative and other 

measures designed to protect or advance persons, or categories of persons, disadvantaged by 

unfair discrimination.” This affirmative action provision promotes substantive equality by 

ensuring the adequate protection and advancement of those who have been adversely affected by 

unfair discrimination. 680  It also expresses the principle of equality as including the equal 

enjoyment of all rights and freedoms.  The foundation for women's property rights and property 

ownership is provided by this Constitution. 

Article 9 (3), which was previously discussed, forbids unfair discrimination on a number of 

grounds, including gender, sex, pregnancy, and marital status. It is obvious that this non-

                                                           
680 Mubangizi J The Protection of Human Rights in South Africa: A legal and Practical Guide 1 ed. (2013) 83. 
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discrimination provision appears to offer women significant protection against unfair 

discrimination in the exercise of their property rights and the ownership of real estate. By 

forbidding such discrimination by and between private individuals, Article 9(4) expands the ban 

on unfair discrimination to the horizontal level. It also demands that laws be passed to stop or 

outlaw unfair discrimination. In Sithole and Another v Sithole and Another681 (Sithole), section 

21(2) (a) of the Matrimonial Property Act  (MPA) was nullified and held to be unconstitutional by 

the Constitutional Court on the basis that perpetuated the discrimination created by section 22(6)  

BAA. This provision states that, marriages between Black People were automatically exempt from 

community property laws unless specific requirements are met. The court decided that with the 

exception of those couples who deliberately choose marriage outside of the community of 

property, all Black marriages previously concluded outside of the community of property and 

under section 22(6) of the BAA would henceforth be in the community of property.682 Similarly, 

Section 7(1) of the ROCMA was also declared to be constitutionally invalid in Gumede v President 

of South Africa,683 in relation to de facto monogamous customary marriages, while leaving open 

the question of the constitutional validity of section 7(1) regarding polygamous customary 

marriages.684 Section 7(2) of ROCMA was also declared constitutionally invalid in respect of the 

phrase “entered into after the commencement of the Act.”685  This phrase had the effect of giving 

widows married in terms of the Marriage Act686 greater rights in the estate of their deceased spouse 

than those married customarily under the same Act. 

                                                           
681 (2021) ZACC (W) 7. 
682 Sithole para 59; Reuters (author unknown) ‘Elderly Black Woman Wins Property Rights in Landmark Ruling’ 

available at https://www.timeslive.co.za/news/south-africa/2020-01-31-elderly-black-woman-wins-property-rights-

in-landmark-ruling/  (accessed 11 April, 2023). 
683 (2009) (3) SA 152 (CC). 
684 The Gumede’s case, para.58. 
685 The Gumede’s case, para 3. 
686 Marriage Act 1961. 
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Article 25 of the Constitution particularly protects property rights. Although the entire provision 

is significant, the most pertinent sections for this consideration are Articles 25(1), 25(4), and 25(5). 

By Article 25(1), “no one may be deprived of property except in terms of law of general 

application, and no law may permit arbitrary deprivation of property.” Thus, a man passed away 

intestate in Moseneke v. The Master.687 His estate contained real estate, automobiles, stock, unit 

trusts, and insurance contracts.  He had four sons and a wife.  The deceased's wife was given the 

right to inherit. 

Article 25(4) of the Constitution affirmed the nation’s commitment to a land reform programme 

“to bring about equitable access to all South Africa's natural resources” while emphasising that 

property is not limited to land. Article 25(5) states that “the state must take reasonable legislative 

and other measures, within its available resources, to foster conditions which enable citizens to 

gain access to land on an equitable basis.” In so doing, this provision acknowledges ‘equitable 

access’ as a general principle for all citizens. It thus confirms the unqualified right of women (all 

women) not to be denied rights in the land on account of their gender”.688 

In addition, in line with the international obligation imposed on South Africa, the South African 

government established a Commission for Gender Equality (CGE) in accordance with Section 187 

of the Constitution. The CGE protects, promotes, monitors, and evaluates gender equality through 

research, policy development, public education, legislative initiatives, effective monitoring, and 

litigation. There is no such commission in Nigeria.689 

                                                           
687 Moseneke v The Master 2001 (2) SA 18 (CC).  
688 Walker C ‘Elusive Equality: Women, Property Rights and Land Reform in South Africa’ Vol. 25 (3) South African 

Journal of Human Rights (2009) 467-490. 
689The Bare Minimum: Commission for Gender Equality Report on South Africa’s Compliance with CEDAW 

Committee 2011 Concluding Observations & Recommendations Research Report 2020. 
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5.2.6 South African cases reported under constitutional legality 

In Rahube v Rahube,690 the court restrained the eviction of an older woman from her home where 

she lived for more than 30 years. The court held section 2(1) of South Africa's Upgrading of Land 

Tenure Rights Act unconstitutional because it undermines women's rights to equality, according 

to the unanimous ruling of the Constitutional Court. Only men were acknowledged as the head of 

the family and as legal landowners under the apartheid-era statute, which raised tenancy rights to 

ownership. This had an especially negative effect on African women who were barred from 

owning property during apartheid. 

In the case of Bhe v Magistrate Khayelitsha691 (Bhe), the Constitutional Court challenged the 

practice of male preference and declared it a breach of women's fundamental rights to equality and 

dignity. The male primogeniture law, which forbade widows from inheriting the estates of their 

deceased husbands and daughters from inheriting from their dads, was up for review by the 

Constitutional Court in that case.692 The court determined that Section 23 of the BAA, which 

established male primogeniture, was unconstitutional because it violated Article 9(3) of the 

Constitution by unfairly discriminating based on sex.693 As a result, the traditional principle of 

male primogeniture was abolished in South African law. 

The widows of deceased people are entitled to the advantages of the estate, but only if they live in 

the deceased's kraal or one that the heir approves of. These concepts were determined to be 

discriminatory in the case of Ryland v Edros.694  In this instance, the court emphasised that the 

                                                           
690 (CCT319/17) [2018] ZACC 42; 2019 (1) BCLR 125 (CC); 2019 (2) SA 54 (CC) (30 October 2018) 
691 (2005) (1) SA 580 (CC). 
692 Bhe paras 88–94. 
693 Section 23 of the BAA was also found to be contrary to Article 10 of the Constitution, the right to dignity. 
694 1997) (2) SA 690 (C). 
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judiciary has a responsibility to uphold the principles of public policy, which include tolerance for 

diversity and equality.  This indicates that some traditional traditions were used even though they 

were against women's rights to inherit and succeed. 

The issue in Shilubana and Others v Nwamitwa695 was whether women should be allowed to serve 

as traditional leaders of their tribes due to cultural norms.  The Constitutional Court stated that a 

female child heir was not previously permitted by the Valoyi family to hold the position of chief.  

Due to the equality article in the new Constitution, this amounted to discrimination. Considering 

democracy and the Republic of South Africa's new Constitution, it is now acceptable for a female 

child to be heir because she is treated equally to a male child. 

According to Sachs J., in Du Plessis and Others v de Klerk and Another,696 the issue of how the 

Constitution relates to customary or indigenous law will eventually need to be addressed.  The 

Court also ruled that the Bill of Rights would forbid patriarchal characteristics, which underpin 

indigenous law.  

In Zondi v The President of the Republic of South Africa,697 the deceased died intestate in 1995 

and was married with two illegitimate children.  According to the Black Administration Act in 

section 22(6),698 the marriage was not one in the community of property.   Therefore, his estate 

was to be handled using customary law. The heir assumed the duties of the departed family head 

and was now in charge of the upkeep and welfare of the family.    

                                                           
695 (2008) (9) BCLR (CC). 
696 (1996) (3) SA 850 (CC).  
697 (1999) (11) BCLR 1313 (N). 
698 Ntlama N ‘The Equality Act: Enhancing Capacity of the Law to Generate Social Change for the Promotion of 

Gender Equality’ Vol 21 (1) Speculum Juris (2007) 113.  
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Similarly, in Shibi v Sithole,699 the deceased passed away intestate, leaving no wife, children, 

parents, or grandparents.  The deceased's two male cousins were left behind.  The deceased's sister 

was also left behind, however, she was disinherited due to the male primogeniture basis of 

customary law.  The sister obtained a court order stating that the sister is the only inheritor of her 

brother’s estate.   Furthermore, she would face sex and gender discrimination if the cousins did 

succeed in her brother's estate. 

5.3 Other South African laws that protect the rights of women to property ownership during 

and after marriage 

5.3.1 Recognition of Customary Marriages Act 1998 (ROCMA) 

A woman had previously been regarded as a perpetual minor under her husband's supervision 

under customary law. According to the ROCMA, in addition to any rights and powers she may 

have under customary law, a wife in a customary marriage has full status and capacity, including 

the ability to acquire assets and dispose of them, enter into contracts, and bring legal action.700 The 

ROCMA is unique in its field.  

ROCMA makes a distinction between customary marriages contracted before its promulgation and 

those contracted after its passage. Prior agreements are still in effect and are governed by 

customary law.701 On the other hand, unless they specifically exclude it through an ante-nuptial 

                                                           
699 Shibi v Sithole Case No 7292/01, 19 Nov 2003.  
700 Section 6 ROCMA. 
701 Section 7(1). 
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agreement, all partners who were customarily married after the commencement date of ROCMA, 

15 November 2000, are married in a community of property and profit and loss.702  

In the case of Ramuhovhi and Others v President of the Republic of South Africa and Others,703 

the Constitutional Court found section 7(1) of ROCMA to be inconsistent with the Constitution 

and invalid in that it limited women's right to human dignity. That section provided that “[t]he 

proprietary consequences of customary marriages entered into before the commencement of [the] 

Act continue to be governed by customary law”. 

The implication of Ramuhovhi is that a husband and his wives in a polygamous customary 

marriage made before the ROCMA must equally share in the right to family property ownership 

as well as other rights pertaining to it, such as the power to administer and control it. In the same 

vein, everyone involved in that polygamous customary marriage must be accorded the same rights 

with regard to real estate.704 Parliament was entrusted with changing the contested provision in 

response to this judgment. The Recognition of Customary Marriages Amendment Act 705 

(RCMAA) enabled the controlling of the proprietary outcomes and ownership rights in a 

customary marriage, Section 2 of the RCMAA aims to reform the ROCMA. This provision allows 

for joint and equal ownership, management, and control over marital property and exclusive rights 

only over personal property. 

 

                                                           
702 Section 7(2) ROCMA. See also Malete T ‘The Recognition of Customary Marriages Act and the practice of lobola 

through the lens of the SCA’ available at https://www.derebus.org.za/the-recognition-of-customary- marriages-act-

and-the-practice-of-lobola-through-the-lens-of-the-sca/ (accessed 12 April 2023). 
703 (2017) ZACC 41. 
704 Ramuhovhi para 71. 
705 1 of 2021. 
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5.3.2 Intestate Succession Act 1987 (ISA) 

The Intestate Succession Act, 706 which came into effect on March 18, 1988, formalized the law of 

intestacy. The ISA completely repealed all statutory adjustments and established a far more 

straightforward system of intestate succession. 

In the past, the primogeniture concept served as the foundation for the South African customary 

law of succession, which stipulated that only men could inherit from a decedent's estate. The heir 

is often the deceased person's eldest son or, in his absence, the deceased person's eldest grandson. 

In cases when there were no sons, the father of the dead became the heir. However, since the 

Succession Act was passed, a wife can now receive the deceased estate.707 This Act takes into 

consideration the past disadvantages and stereotypes inflicted on women and has addressed them. 

This is what the substantive equality approach seeks to achieve.708 

5.3.3 Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 

(PEPUDA) 

In the preamble of the Promotion of Equality and Prevention of Unfair Discrimination Act709 it is 

stated that in the area of human rights, South Africa also has obligations under binding treaties and 

established international law that support equality and forbid unfair discrimination. PEPUDA 

carries out the equality rights guaranteed by the constitution.710   

                                                           
706 Act 81 of 1987. 
707 Section 1(1) (a) & (c), ISA. 
708 See Chapter 2. 
709 PEPUDA 2000. 
710 Article 9 (2), South African Constitution 1996 provides that “equality includes the full and equal enjoyment 

of all rights and freedoms, to promote the achievement of equality, legislative and other measures designed to 

protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken” and 

Article 32(2). These provisions are found in Article 9 (4) of the Constitution where it requires national legislation 
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Pursuant to Articles 9(2) and 9(4) of the Constitution referred to earlier, the PEPUDA was enacted 

not only to protect or advance persons or categories of persons disadvantaged by unfair 

discrimination but also to prevent or prohibit unfair discrimination. Section 8 prohibits unfair 

discrimination on the grounds of gender and lists specific types of discrimination that are 

prohibited. These include, but are not limited to, “the system of preventing women from inheriting 

family property”711 and “any practice, including traditional, customary or religious practice, 

which impairs the dignity of women and undermines equality between women and men, including 

the undermining of the dignity and well-being of the girl child.”712 They also include “any policy 

or conduct that unfairly limits access of women to land rights, finance, and other resources.”713  

PEPUDA intends to eliminate discrimination arising from colonialism, apartheid, and patriarchy. 

The Act states states that neither the State nor any person may unfairly discriminate against any 

person.714  This Act prohibits the distinction existing between women and men.   

5.3.4 Reform of Customary Law of Succession and Regulation of Related Matters Act 11 of 

2009 (RCLSRRMA) 

The main significance of the RCLSRRMA is that it abolished the male primogeniture rule and 

recognized equal inheritance rights for all surviving children and spouses. “This fundamental shift 

                                                           
to be enacted to prevent or prohibit unfair discrimination. In Article 32 (2) of the Constitution requires the 

enactment of national legislative to give effect to respectively, the rights of access to information.  South Africa 

is confronted by challenges in the rural areas where women have no access to information. At times, the 

information reaches these areas, but no one have the responsibility to educate others.  
711 Section 8(c), PEPUDA. 
712 Section 8(d), PEPUDA. 
713 Section 8(e), PEPUDA. 
714 In section 6 of the PEPUDA which is the prevention and general prohibition of unfair discrimination.  
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was intended to bring succession and inheritance matters in line with the Constitution and the 

notions of equality and human dignity enshrined therein”.715 

The RCLSRRMA expanded the meaning of spouse to include any other woman with whom the 

deceased had a union in accordance with customary law for providing children for the deceased. 

However, the woman is regarded as a descendant for the purpose of the succession.716 In addition, 

the primary goal of substantive equality, as discussed earlier, is to redress the historical injustice 

or disadvantage that women have had in terms of property ownership and inheritance.717 The 

RCLSRRMA portray a substantive equality approach by not only providing equal opportunities 

but also by recognising and protecting the rights of widows to inherit from their deceased 

husbands. This law seeks to redress the discrimination faced by widows in the area of property 

inheritance. The enactment of RCLSRRMA supports the argument that substantive equality does 

not align with the concept of universal individuals.718 Equally, the enactment of this law shows 

that an examination of the context of an alleged violation of rights and its relationship to systematic 

forms of control within a society has been established, and the law provides a redress of this 

discrimination. The substantive equality reflected in this law aims at providing correction to 

cultural and structural disadvantages such as the patriarchal nature of South African society. 

Feminists are of the view that the elimination of patriarchy is a requirement for the removal of 

discriminatory practices against women.719 The RCLSRRMA provides a level playing ground by 

promoting the rights of widows to inheritance. 

                                                           
715 Mubangizi J ‘A South African Perspective on the Clash between Culture and Human Rights, with Particular 

Reference to Gender-Related Cultural Practices and Traditions’ Vol 13 (3) Journal of International Women's Studies 

(2012) 33-48. 
716 Section 1 and 2(b) & (c) RCLSRRMA. 
717 Chapter 2. 
718 Durojaye E (2012) 106. 
719 Sibani C (2017) 432. 

https://etd.uwc.ac.za/



196 
 

5.4 The Constitution of the Republic of Kenya 2010 (Kenyan Constitution)  

The South African Constitution has greatly influenced the Kenyan Constitution.720 Significant 

ideas recognized by the 2010 Kenyan Constitution include gender equality and the preservation of 

women's property rights. The Constitution specifically takes a substantive equality stance, 

emphasising tackling the root causes of gender inequality and discrimination against women. This 

framework recognizes the historical oppression and marginalization of women and seeks to 

remedy this situation by advancing women's rights and equitable participation in all spheres of 

society.721  

Furthermore, Kenya has done a good job of bringing its laws into accordance with the duties that 

members of international accords are required to fulfil. Particularly in Articles 2(5) and (6) of the 

Constitution, it is stated that Kenyan law shall be governed by any treaty or convention that it 

ratifies, as well as by the general rules of international law. This section makes the international 

and regional human rights instruments ratified by the Kenyan government enforceable and 

applicable by Kenyan courts. 

Women's marginalisation throughout the colonial era deepened as a result of at least two crippling 

legal rules they were subjected to.722 While traditional beliefs discriminated against women, the 

colonial legal system, which was already an exclusive system of law by its very nature, solidified 

                                                           
720 Glinz C ‘Kenya's New Constitution: a Transforming Document or Less than Meets the Eye?’ Vol. 44 (1) Law and 

Politics in Africa, Asia and Latin America (2011) 60-80. 
721 Odhiambo R & Oduor M ‘Gender Equality’ in Lumumba P, Mbondenyi M, and Odero S The Constitution of 

Kenya: Contemporary Readings (2012) 99-151. 
722 Odhiambo and Oduor (2012) 99. 
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the idea that women were less valuable than males.723   The pre-2010 and post-2010 Constitution 

periods can be used to divide Kenya's history into two basic times. 

5.4.1 Equality and property rights pre-2010 Constitution 

In Kenya, there are two types of succession or inheritance: testate and intestate.724 Suppose the 

Constitution allowed people to choose to be governed by personal law in situations like 

inheritance. In that case they may decide to follow their customs and exclude their female children 

from the estate.  Because women do not inherit from their fathers in many Kenyan communities, 

only male offspring do.725   In some cultures, even a married woman's right to use the property is 

limited to her lifetime and terminates upon her remarriage.726 Even though courts might impose 

restrictions on a testator's ability to divide his or her assets, they frequently adopt the testator's 

customs.727   

Women were discriminated against more severely in intestate succession.  The Law of Succession 

Act728 (LSA) serves as the fundamental law.   Section 36 of the Act is discriminatory.  It states that 

in cases of intestate succession, if a spouse and a child or children survived the deceased, the 

surviving spouse is entitled to a life interest in the remaining portion of the estate but gets all of 

                                                           
723 Odhiambo and Oduor (2012) 99. 
724 The Law of Succession Act cap 160. 
725 Kenyatta J Facing Mount Kenya: the traditional life of the Gikuyu (1938). 
726 Kenyatta J (1938) 5. 
727 In the Matter of the Estate of Mutio Ikonyo (deceased) Machakos High Court Probate and Administration Number 

203 of 1996 (unreported), the court held that a married daughter of the deceased was not entitled to a share of the 

estate. According to Mwera J the married daughter, being a Kamba, ought to have known that under Kamba customary 

law only unmarried daughters or those divorced (and dowry returned) could claim to inherit.  Before the Court of 

Appeal intervened in the case of Rono v Rono a female judge had invoked customary law to deprive the deceased’s 

daughters from inheriting their deceased father’s estate on equal footing with their brothers. See Rono v Rono Eldoret 

High Court Probate and Administration Cause No. 40 of 1998 (unreported); see also the Court of Appeal decision of 

Mary Wanja Gichuru v Esther Wach Gachuhi Civil Appeal No 76 of 1998 (unreported) where the court affirmed the 

Kikuyu custom of patrilineal inheritance. 
728 Chapter 160 of the Laws of Kenya. 
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the deceased personal and domestic belongings.  However, if the surviving spouse is a womanr, 

the life interest ceases if she marries again.  If the surviving spouse is a man who marries again, 

there is no such termination.  This practice amounts to direct discrimination against women in 

most Kenyan communities.729   

According to section 39,730 the property passes first to the deceased's father and only to the mother 

if the father is deceased if neither the spouse nor the child(ren) survives the deceased.  The Act 

states that the personal and household effects will pass to each house proportionately to the number 

of children in each house when the intestate was polygamous (in this case, always a man). 

However, the surviving wives will also be included as "an additional unit to the number of 

children."  The distribution of the personal and household effects then takes place within each 

home in accordance with the intestate succession laws found in sections 35 to 38.  The same 

distribution guidelines will apply to the remaining estate as well. 

Both a constitutional and statutory foundation were discovered for customary law and practices.731 

While the previous Constitution claimed to uphold the rights to equality and non-discrimination, 

it only applied to "personal law." Whilst Article 82(1) provided that “no law shall make any 

provision that is discriminatory either of itself or in its effect”, sub Article (4)(b) of the same Article 

exempted laws that made provision “with respect to adoption, marriage, divorce, burial, 

devolution of property on death or other matters of personal law.”   Further and fundamentally, 

the sub Article also excluded laws that provided “for the application in the case of members of a 

                                                           
729 It amounts to “affording different treatment to different persons attributable wholly or mainly to their respective 

descriptions by ...sex whereby persons of one such description are subjected to disabilities or restrictions to which 

persons of another such description are not made subject or are accorded privileges or advantages which are not 

accorded to persons of another such description.”  See Article 82(3), repealed Kenyan Constitution and Article 27(4), 

Kenyan Constitution 2010. 
730 LSA CAP 160 of the Laws of Kenya. 
731 Article 82 (4), repealed Kenyan Constitution and Section 3(2), Judicature Act. 
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particular race or tribe of customary law with respect to any matter to the exclusion of any law 

with respect to that matter which is applicable in the case of other persons.”732  The above two 

provisions were given statutory fiat by the Judicature Act, which directed that the courts apply 

non-repugnant African customary laws in civil cases.733   

The court was completely free to uphold a person's decision to apply customary law in relation to 

the matters enumerated. Kenyan customary law, which is based on patriarchal attitudes and 

presumptions, supports discrimination against women.  Such discrimination is more severe when 

it has legal and constitutional support since it normalises prejudices against women.  In a society 

where there is judicial restraint, the courts serve as a means of upholding patriarchal values rather 

than as a liberating force.734  This was shown in a number of court rulings, according to the court 

in Otieno v Ougo & Another.735  In that case, all wives married to Luo men, regardless of their 

lifestyles, become subject to the customary rules; hence, the appellant as the deceased's wife must 

be considered.  Due to her mixed-race marriage, the Luo customary law would not provide her 

with any special status. 

By the aforementioned ruling, an African woman who marries an African man is fully assimilated 

into her husband's culture and is, therefore, subject to his traditions.  In this instance, tradition 

mandated that a wife forfeit autonomy and lose the ability to decide how to bury her spouse; the 

clan took control.  The court dismissed the argument that this practice was discriminatory because 

                                                           
732 Article 82 (4) (c), repealed Kenyan Constitution. 
733 Article 82 (4), repealed Kenyan Constitution and section 3(2) of the Judicature Act. 
734 See for instance Otieno v Ougo (2008) 1 KLR (G&F) 918. 
735 Otieno v Ougo (2008) 1 KLR (G&F) 918. 
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Article 82(4) (b) permits the use of customs in circumstances where they would otherwise be 

discriminatory. 

Judges have frequently upheld the constitutionality of discriminatory acts against women.  The 

court upheld and applied the patrilineal Kikuyu tradition of inheritance, which said that only sons 

were entitled to their father's land, in the case of Mary Wanja Gichuru v Esther Wach Gachuhi.736  

According to Kikuyu tradition, the appellant claimed the respondent was unable to inherit because 

she was married.737 In evaluating whether the custom was applicable, the court of appeal cited 

Wambugu v. Kimani,738 in which the court held that, according to Kikuyu custom, a married 

woman could not inherit her father's land. In the latter case, Kwach J.A. had stated as follows:  

On the right of inheritance by daughters, the late President Jomo Kenyatta in 

his book Facing Mount Kenya says (at page 29):  

‘After some time the family begun to increase.  Let us imagine that 

each wife had three sons and perhaps some daughters.  But as female 

children do not take part in the ownership of land, we will leave them 

out, because, having no system of spinsterhood in the Kikuyu society, 

women do not inherit land on their father’s side; they play their part 

in the family or clan in which they marry’. 

 

The court further cited Kwach’s statement that: 

Inheritance under Kikuyu law is patrilineal. The pattern of 

inheritance is based on the equal distribution of a man’s property 

among his sons, subject to the provision that the eldest son may get a 

slightly larger share.  Daughters are normally excluded, but may also 

receive a share if they remain unmarried.  In the absence of sons, the 

heirs are the nearest patrilineal relatives of the deceased, namely 

father, full brothers, half brothers, and paternal uncles. 

                                                           
736 Mary Wanja Gichuru v Esther Wach Gachuhi Civil Appeal No 76 of 1998 (unreported). 
737 Mary Wanja Gichuru v Esther Wach Gachuhi Civil Appeal No 76 of 1998 (unreported). 
738 [1988-1992] 2 KAR 292 
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The Court of Appeal overturned the high court's directive for equal distribution based on these 

sources.  A woman was denied the right to inherit her father's property on a basis of custom; the 

court upheld this discriminatory practice as mandated by the Constitution.   

In terms of gender equality, the marriage property regime has been a major failure.  After a divorce, 

the partition of marital property occurs.  The Kenyan legal system has been ambiguous regarding 

how marital property is shared, which has allowed for possibilities for the reproduction of gendered 

prejudices in society. Due to the lack of legislation outlining the rules to be followed in the partition 

of matrimonial property, courts had to create some sort of rules to be used in these situations.   

Because it is a common law country, the judges had to use English law to help them decide.739  

Unfortunately, the implementation has not been uniform, resulting in a confusing system of law 

governing marital property.   

The English Married Women Property Act (MWPA),740  a statute of general application as defined 

in the Judicature Act, 741  was imported as a result of the absence of a statutory framework.   

However, the MWPA did not outline any divisional guidelines.  It first overturned a common law 

rule stating that a married woman could not possess property by confirming that she was capable 

of owning property in her name apart from her husband.  Additionally, it gave the court authority 

to take into account each party's share of the property after a divorce.   

The MWPA was introduced via the I v I742 case, in which Justice Trevelyan ruled that it applied in 

Kenya. This decision has since been upheld by courts, including the Court of Appeal.  Since then, 

                                                           
739 Kenyan courts have relied on a long line of English decisions to develop their own jurisprudence on the division 

of matrimonial property.  See the Karanja v Karanja (1975) KLR 307. 
740 MWPA, 1882. 
741 (1971) EA 278. 
742 (1971) EA 278. 
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courts have created a set of guidelines to be followed when deciding on matrimonial property 

issues.  Although measured, progress has been incremental. Until recently, following a Court of 

Appeal decision, it would have been possible to argue that the law had developed in response to 

the specific problems faced by women in matrimonial property matters. Kenyan courts had 

established the guidelines that would be generally applicable in matrimonial property matters by 

careful trimming of the English instances. Courts applied a combination of principles of contract 

and equity to navigate the issue.743 

5.4.2 Equality and non-discrimination rights of women in the 2010 Constitution 

The Kenyan Constitution of 2010 is perhaps the most pro-women legal framework. It instils a 

culture of respect for human rights and encapsulates social justice ideas.744 Fundamentally, the 

2010 Constitution contains a bill of rights that includes an enlarged list of fundamental rights.745 

The Constitution lays out some specific steps to address the historical discrimination Kenyan 

women have experienced. Although the Constitution contains certain basic rules that apply to 

everyone equally, several of its provisions make explicit mention of women.746 This is highly 

important since it eliminates the gender-blind language that many legal provisions had previously 

used.  In any case, BoR is extremely clear about its ban on discriminatory decisions and actions.747   

                                                           
743 See the Karanja case. 
744 Preamble, Kenyan Constitution. 
745 Chapter 4, Kenyan Constitution. 
746 For example, Article 27(3) of the Constitution provides that “women and men have the right to equal treatment, 

including the right to equal opportunities in political, economic, cultural and social spheres.”  Such phraseology 

leaves no doubt as to its intended beneficiaries. 
747 Article 27(1), Kenyan Constitution. 
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The Constitution provides that “every person is equal before the law and has the right to equal 

protection and equal benefit of the law.”748  This equality includes “the full and equal enjoyment 

of all rights and fundamental freedoms.”749  For the avoidance of doubt, it provides that “women 

and men have the right to equal treatment including the right to equal opportunities in political, 

economic, cultural and social spheres.”750  Clearly, this provision intends to reverse the historical 

exclusion that women have endured in society.  It is observed that the provisions of sections 7(1) 

and (2) are word replicas of Article 9(1) and (2) of the South African Constitution, except for the 

use of the word “every person” by the former and “everyone” by the latter.  

However, Jefferson argues that merely providing for equality is not sufficient for, as earlier 

mentioned, “there is nothing more unequal than the equal treatment of unequal people.”751  More 

practical measures need to be effected in this equality to be meaningful.  For this reason, the 

Constitution in Article 27(6) imposes an obligation on the state to “take legislative and other 

measures, including affirmative action programmes and policies designed to redress any 

disadvantage suffered by individuals or groups because of past discrimination”. 

Additionally, in accordance with Article 59(4) of the Kenyan Constitution, the National Gender 

and Equality Commission Act, 2011 established the National Gender and Equality Commission 

(NGEC), which focuses on special interest groups, such as minorities, women, young people, 

people with disabilities (PWDs), children, and elderly members of society. The Nigerian 

                                                           
748 Article 27(1), Kenyan Constitution. 
749 Article 27(2), Kenyan Constitution. 
750 Article 27 (3), Kenyan Constitution. 
751 A quote attributed to Thomas Jefferson, third President of the United States (1743 - 1826), See quotation details at 

http://www.quotationspage.com/quote/34758.html (accessed 6 April 2023). 
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government has yet to enact an NGEC. However, the closest to NGEC in Nigeria is FMWASD752 

their mandates are not the same. 

5.4.3 Property rights of women in the 2010 Constitution 

Although the previous Constitution ostensibly guaranteed the right to property, such right was 

never explicitly declared; instead, Article 75 of that Constitution only set restrictions on the 

circumstances in which a person's property might have been acquired for use by the public.753  The 

2010 Constitution affirmatively declares, “every person has the right, either individually or in 

association with others, to acquire and own property” of any description and anywhere in 

Kenya.754  Subsequent provisions limit the Government’s exercise of its compulsory acquisition 

powers, and circumstances under an individual’s use and ownership of property may be limited.755   

With respect to matrimonial property, the 2010 Kenyan Constitution provides for the rights of 

equality of a husband and wife “at the time of the marriage, during the marriage and at the 

dissolution of the marriage.”756 This provision is consistent with Article 7 (d) of the Maputo 

Protocol.757 This provision allows women to have an equitable share of property during and after 

marriage.758 This provision protects the rights of divorced women. The Nigerian Constitution does 

not expressly protect the rights of women after marriage.  Additionally, it is assumed that women 

have rights during marriage. In the case of CMN v. AWM, 759 in order to maintain the marriage, the 

                                                           
752 See Chapter 3. 
753 That Article set out conditions under which the Government might acquire private property for public use.  Article 

75(1) provided that: “no property of any description shall be compulsorily taken possession of, and no interest in or 

right over property of any description shall be compulsorily acquired, except where the following conditions are 

satisfied…”. 
754  Article 40 (1), Kenyan Constitution. 
755 Article 40 (2)-(6), Kenyan Constitution. 
756 Article 45 (3), Kenyan Constitution. 
757 See Chapter 3, Kenyan Constitution. 
758 See Chapter 4, Kenyan Constitution. 
759 (2013) eKLR. See also the case of JAO v NA (2013) eKLR. 
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husband CMN bought and built a piece of land, which he, his wife (AWM), and their kids utilized 

as a shared residence. Following the dissolution of their union, AWM wed again. AWM, the 

husband's wife, had not contributed any money to the acquisition or upkeep of the subject property. 

Even though the property was jointly registered in the names of both CMN and AWM, after the 

divorce, CMN requested a court certification that he was the only owner. The Court cited Kenyan 

Constitutional Article 45, which stipulates that participants in a marriage have a right to equality 

at the moment of marriage, throughout the marriage, and at the time of dissolution, and ruled in 

favour of the woman. The Kenyan Constitution also permits the fundamental principles of 

international law to be incorporated into Kenyan law. The court referenced theUDHR and 

CEDAW, which both acknowledge that spouses in a marriage have equal rights. The court also 

cited theMaputo Protocol's Article 7(d), which grants women an equitable portion of the property 

upon divorce. 

Additionally, the Constitution outlines particular requirements that pertain to land ownership and 

related behaviours.  Accordingly, under Article 60, the land must be held, utilised, and managed 

in accordance with a number of principles, such as equal access, the protection of rights, and, 

crucially for women, the "elimination of gender discrimination in law, customs, and practices 

related to land and property in land." The National Land Policy strengthens this provision.760 

These measures seek to protect women's property rights, which had previously been disregarded 

by law. The court in Re Estate of Re Estate of Mburugu Nkaabu (Deceased),761 which involved 

questions of inheritance and property distribution, demonstrated that the situation has significantly 

changed by holding that Articles 27 and 60(f) of the Constitution grant women the right to inherit 

                                                           
760 National Land Policy (Sessional Paper No. 3 of 2017) paragraphs 1.6.  

761 (2010) eKLR. 
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property. The court stepped in to defend a daughter's rights when her brothers denied her 

inheritance because she was a woman. 

Further, Article 68 provides that the Parliament shall “revise, consolidate and rationalise existing 

land laws”, revise sectoral land laws in accordance with the principles set out in Article 60(1), and 

enact legislation to inter alia, “regulate the recognition and protection of matrimonial property 

and in particular the matrimonial home during and on the termination of marriage.”  As a result, 

Parliament has a strong mandate to pass laws pertaining to marital property both during and after 

marriage. The State now has a chance to draft rules that will ensure the elimination of unfair 

practices that affect women's property rights during and after marriage.  This gives the parliament 

the authority to defend widows and divorced women who run the risk of facing prejudice due to 

patriarchal attitudes and presumptions.  

The South African and Kenyan Constitutions share a common background in terms of their 

historical evolution and the struggles for independence against colonial rule. South Africa achieved 

its independence from apartheid in 1994, while Kenya gained independence from British colonial 

rule in 1963.762 Both constitutions were subsequently drafted to ensure a more inclusive and 

democratic society. One key similarity between the South African and Kenyan Constitutions with 

respect to the non-discrimination and property rights of women is the recognition of gender 

equality. Both countries acknowledge the importance of equal treatment and non-discrimination 

based on gender. The South African Constitution explicitly prohibits discrimination based on 

                                                           
762 Clark N & Worger W South Africa: The Rise and Fall of Apartheid 2 ed. (2004) 94, Glinz C (2011) 60. 
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gender, while the Kenyan Constitution prohibits discrimination based on gender, but also includes 

provisions for affirmative action to promote gender equality.763 

In regards to non-discrimination rights for women, there are notable differences between the South 

African and Kenyan constitutions. While both countries have acknowledged the importance of 

gender equality, the South African Constitution explicitly prohibits discrimination based on gender 

and sexual orientation.764 On the other hand, the Kenyan Constitution does not mention sexual 

orientation, and the prohibition of gender-based discrimination is not as explicit.765 This disparity 

suggests that South Africa has made significant strides in ensuring comprehensive non-

discrimination rights for women, whereas Kenya's Constitution has limitations in this area. Both 

South African and Kenyan Constitutions guarantee equal rights to property for both genders.766 

However, the Kenyan Constitution explicitly addressed the issue of property rights after 

marriage.767 The South African Constitution takes a progressive stance by requiring the state to 

actively promote gender equality and adopt measures to redress historical inequalities. Conversely, 

the Kenyan Constitution focuses more on the principles of equality and non-discrimination without 

mandating specific affirmative action measures. South Africa provides comprehensive safeguards, 

ensuring equal access to land and property, while Kenya guarantees equal rights at the time of the 

marriage, during the marriage and at the dissolution of the marriage for both genders. 

Furthermore, another significant aspect of the South African Constitution is its strong commitment 

to affirmative action policies. These policies aim to address past injustices and inequalities caused 

by apartheid and promote the representation and participation of previously disadvantaged groups, 

                                                           
763 Section 9 South African Constitution, Article 27 (6) Kenyan Constitution. 
764 Section 9 (3) South African Constitution. 
765 Article 27 (4) Kenyan Constitution. 
766 Section 25 South African Constitution, Article 40 Kenyan Constitution. 
767 Article 45 (3) Kenyan Constitution. 
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particularly Black South Africans, in various sectors of society, including education, employment, 

and politics. These affirmative action measures are intended to rectify historical imbalances and 

ensure that opportunities are provided to those who were previously marginalised based on race. 

It is important to note that while the Kenyan Constitution also prohibits discrimination, it does not 

explicitly address affirmative action policies as comprehensively as the South African 

Constitution. 

5.4.4 Other Kenyan national laws that protect the rights of women 

5.4.4.1 Matrimonial Property Act 2013 (MPA) 

The Matrimonial Property Act 768  was enacted under Schedule 5 of the Constitution and the 

provisions of the Bill of Rights.769 The antiquated Married Women's Property Act of 1882770 from 

colonial times is repealed by the Act. A married woman is given the same rights as a man to 

acquire, manage, possess, control, use, and dispose of property, whether movable or immovable, 

to engage in a contract and to bring and defend legal actions in her own name.771 This Act's 

provision is consistent with the Kenyan Constitution and the Maputo Protocol, which states that 

participants in a marriage have a right to equality at the time of the union, throughout the marriage, 

and at the time of dissolution.772 This Act complies with the responsibilities imposed by the 

regional and international human rights agreements,  particularly General Comment No. 6 and 

Article 7(d) of the Maputo Protocol. 

                                                           
768 No. 49, 2013. 
769 Article 45 (4), Kenyan Constitution. 
770 Section 19, Matrimonial Property Act, 2013. 
771 Section 4, MPA 2013. 
772 Article 45 (3), Kenyan Constitution. 
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The ownership of marital property is vested in the spouses in proportion to each spouse's 

contribution to its acquisition, and in the event of a divorce or other dissolution of the marriage, 

the property shall be divided equally between the spouses.773 This is particularly true in cases 

where there is not a prenuptial agreement.774  

The concept of property rights in polygamous marriages was introduced by the Act.775 It allows 

women in polygamous marriage to have a share in matrimonial property acquired in the course of 

the marriage in the event of a divorce. This provision acknowledges the rights of women in 

polygamous unions. The Act stipulates that subject to the ideals and principles of the 

Constitution,776 the customary law of the communities in question shall apply during the division 

of matrimonial property between and among spouses.  The customary law governing divorce, the 

principle of protecting future generations' rights to community and ancestral land as outlined in 

Article 63 of the Constitution, and the principles governing access to and use of ancestral land and 

the cultural home by a wife or wives, as well as a former wife or wives, all need to be taken into 

consideration.777  

The Act also gives protection to both spouses from selling their matrimonial property without the 

knowledge of each other.  Section 12 (1) provides that, an estate or interest in any matrimonial 

property shall not, during the subsistence of monogamous marriage and without the consent of 

                                                           
773 Section 7, MPA 2013. 
774 A prenuptial agreement otherwise known as an ante-nuptial agreement refers to a written agreement between lovers 

who are planning to marry, making provisions for the terms of possession of assets, treatment of future earnings, 

control of the property of each, and potential division if the marriage is later dissolved. These agreements are common 

if either or both parties have substantial assets, children from a prior marriage, potential inheritances, high incomes, 

or have been "taken" by a prior spouse. Definition available at http://legal-dictionary.thefreedictionary.com/Prenup 

(accessed 8 April 2023).   
775 Section 8 MPA 2013. 
776 Article 2(4) Kenyan Constitution provides that “any law, including customary law, that is inconsistent with this 

Constitution is void to the extent of the inconsistency, and any act or omission in contravention of this Constitution is 

invalid.”   
777 Section 11, MPA 2013. 
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both spouses, be alienated in any form, whether by way of sale, gift, lease, mortgage or 

otherwise. 778  Simply put, a unilateral sale of marital property by one spouse is voidable. 

Additionally, under any currently in effect law relating to the registration of title to land or deeds, 

a spouse in a monogamous marriage, or the case of a polygamous marriage, the man and any of 

the man's wives, has an interest in matrimonial property that may be protected by caveat, caution, 

or other means.779  

Similarly, a husband is prohibited by section 12 (3) from evicting his wife from their matrimonial 

home. It provides thus, “a spouse shall not, during the subsistence of the marriage, be evicted 

from the matrimonial home by or at the instance of the other spouse except by order of a court.”780 

However, a spouse may only be evicted from the marital residence by another person in the 

following circumstances: upon the sale of any estate or interest in the marital residence in the 

execution of a court order, by a bankruptcy trustee, or by a mortgagee or chargee in the exercise 

of a power of sale or other remedy provided by any law.781 The matrimonial house may not be 

leased or mortgaged without both spouses' written and informed consent.782 The MPA no longer 

permits the outright expulsion of a married lady from her matrimonial residence. This safeguards 

the rights of women going through a separation, particularly when their spouse initiates the 

separation or divorce. 

Any property that is the subject of a legal dispute between a person and their spouse or ex-spouse 

may be the subject of a court application for a declaration of rights. This application must be made 

in accordance with any required procedure, may be included in a petition for a matrimonial cause, 

                                                           
778 Section 12 (1) MPA 2013. 
779 Section 12 (2) MPA 2013. 
780 Section 12 (3) MPA 2013. 
781 Section 12 (4) MPA 2013.  
782 Section 12 (5) MPA 2013. 
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and may be made even if no petition has been submitted in line with any law governing 

matrimonial causes.783  

Any debt a spouse accumulated before the marriage related to the property will continue to be that 

spouse's debt after the marriage. However, unless the couples agree otherwise, the spouses shall, 

if the property becomes marital property, equally divide any obligation that was incurred 

reasonably and legitimately.784  

The parties shall equally share any obligation undertaken during the course of a marriage for the 

benefit of the marriage, or any reasonable and acceptable expense made for the benefit of the 

marriage.785 This Act permits the equitable division of marital assets as well as the sharing of 

liabilities incurred during the marriage. 

Nigerian law does not expressly protect the rights of women married under customary law; in 

particular, women in polygamous marriages are not entitled to matrimonial property. MCA does 

not protect the property rights of women married under customary law.  

5.4.4.2 Land Act 2012 (LA) 

The LA is an Act of Parliament with the objectives of implementing Article 68 of the Kenyan 

Constitution, modernising, harmonising, and rationalising land laws, as well as advancing the 

sustainable administration and management of land and other resources.  The Act unifies former 

land legislation to guarantee legal compliance. The Act covers land, management, and 

administration.   The Act defines Matrimonial home as “…any interest in land that is owned or 

                                                           
783 Section 17 MPA 2013. 
784 Section 10 (1) and (2) MPA 2013. 
785 Section 10 (3) MPA 2013.  
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leased by one or both spouses and occupied by the spouses as their family home…’ and 

matrimonial property as “…any interest in land or lease that is acquired by a spouse or spouses 

during the subsistence of a marriage…’.786 According to the LA, a spouse's property is recognised 

as matrimonial property. This means that in order to inherit or receive an equitable share upon 

divorce, the other spouse does not have to demonstrate that they made a financial contribution to 

the marital estate. 

As stated in Section 5(2), there shall be no discrimination in the ownership of, or access to, land 

under any tenure system, as well as the equal recognition and enforcement of rights originating 

under any tenure system. The LA strictly forbids discrimination in any form. This provision 

guarantees women's equal rights to property ownership and inheritance during and after marriage.  

5.4.4.3 Land Registration Act 2012 (LRA)  

All land-related registrations and/or transactions are handled by the LRA. It contains a registration 

framework. A land interest is assumed matrimonial property and must be handled in accordance 

with the MPA if a spouse acquires it during the marriage for the joint ownership and use of both 

or all spouses, as stated in Section 93 thereof.787 The sale of a spouse's overriding interest in 

registered land requires the spouse's approval. The Act also allows the proper authorities to register 

restraints, cautions, and limits to protect a land-related interest. 

5.4.4.4 Community Land Act 2016 (CLA) 

The Act outlines the management and administration of communal land rights as well as their 

recognition, preservation, and registration.  According to Section 30, every community member 

                                                           
786 Section 2 LA. 
787 LRA 2012. 
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has the right to benefit equally from community land, including full and equal enjoyment of the 

rights of use and access. Additionally, women, young people, and marginalised groups have the 

right to equal treatment when it comes to community land. Additionally, it stipulates that women 

who marry a member of the community automatically become members and that their 

memberships last up until a formal divorce. 

The Act mandates that conflicts involving community land be resolved through alternative dispute 

resolution (ADR).788 The Law of Succession recognizes 12 areas where pastoral communities with 

communal land ownership predominate. In order to reflect the requirements of this land tenure 

system and the ways in which women's inheritance rights may be preserved in such a setting, 

including the use of ADR, the Act calls for the use of customary rules that disproportionately 

discriminate against women to be modified.     

5.4.4.5 Marriage Act 2014 (MA)  

The MA was enacted to update and codify the different laws governing divorce and marriage. It 

outlines the prerequisites for each marriage and recognises civil, traditional, Islamic, Hindu, and 

Christian unions as well as marriages. Traditional and Islamic unions are assumed to be 

polygamous or possibly polygamous.789 This Act fixes the long-standing issue of verifying a 

customary marriage by requiring the registration of all marriages. It has been difficult for women 

to establish customary marriage, especially when significant customary laws were broken. 

According to the ruling in Gituanja v Gituanja,790 the presence of traditional marriage is a fact that 

can be supported by evidence. The Act establishes customary marriage as a legal entity. 

                                                           
788 Section 39 (1), CLA. 
789 Section 6, MA. 
790 (1983) KLR. 
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The Act outlaws child marriages.  Widows and widowers can marry or not to re-marry.791  While 

cohabitation is not recognised as a form of marriage under the law, it defines cohabit as “… to live 

in an arrangement in which an unmarried couple lives together in a long-term relationship that 

resembles a marriage…” It should be noted, however that even though cohabitation is not formally 

recognised under statutes, courts have developed common law principles on the presumption of 

marriage, conferring some marital rights and duties on cohabiting couples meeting certain criteria.  

Thus, in RLA v FO & Another,792 it was determined that Section 6 of the Marriage Act 2014 only 

recognised the following types of marriages in Kenya: Christian, Customary, Civil, Hindu, and 

Muslim marriages. While long-term cohabitation is not recognised by the Act, it does not forbid 

relationships in which a couple has lived together as husband and wife for years and even produced 

children. The court further added that their lifestyle should show even to strangers that they are 

married and not in a relationship of convenience while still agreeing with the established criteria 

on the presumption of marriage, which include actual cohabitation, length of cohabitation, and 

whether the man and woman held themselves out as husband and wife. 

Similarly, in S.W.G v H.M.K,793 it was held that “…where a marriage does not comply with the 

relevant formalities laid down by the Marriage Act ….it may be rescued by the presumption of 

marriage by cohabitation…”.  The unresolved interpretation of Section 3 (5) will be addressed 

with the alignment of the LSA to the MA. Because there was no specific rule governing customary 

marriage at the time the rule of Succession was passed, Parliament included Section 3(5). Under 

common law rules, women in cohabiting relationships can still have their inheritance rights 

preserved. Additionally, the Act's definition of dependents must reflect contemporary realities. For 

                                                           
791 Section 15, MA. 
792 (2015) eKLR 
793 (2015) eKLR. 
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instance, the phrase "dependent" should no longer refer to a former wife or spouse, whether or not 

the deceased supported them before his death.   

5.5 Lesson for the Nigerian Government 

5.5.1 Constitutional reforms 

The South African government took the bull by the horns when it moved from apartheid to 

democracy. The Constitution of South Africa took a radical turn from what it was under apartheid. 

The Constitutional reform of South Africa has greatly influenced the Republic of Kenya in 

enacting its own Constitution.  A conclusion to be drawn from the jurisdiction of South Africa is 

that its constitutional arrangement has adequately taken care of the property rights of women. The 

BoR and the protection of the property rights of women by the South African Constitution have 

positively influenced the attitude of the constitutional courts in their interpretation of equality and 

defending the property rights of women.794  Nigeria needs to learn from them and make relevant 

provisions to protect the property rights of women during and after marriage beyond section 42 of 

the Nigerian Constitution. There should be explicit provisions specifically protecting women and 

giving them property rights equal to men. 

South Africa has complied with international obligations under binding treaties and customary 

international law in human rights, which promote equality and prohibit unfair discrimination.  The 

specific mention of gender, sex, and marital status in Article 9 (3)795 as prohibited grounds of 

discrimination is illustrative for the Nigerian government.  

                                                           
794 The Bhe case. 
795 South African Constitution 
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Further, the Nigerian government needs to safeguard the property rights of women married under 

customary. The South African government has resolved this aspect by enacting domestic laws that 

protect women’s property rights under customary law. This was done in accordance with the 

international obligation on South Africa. The Nigerian government is required to do the same.  

Equally, Kenya has made strides and demonstrated to the rest of the world that it is always eager 

to assist women by taking the simple step of modifying the Constitution to give women the voice 

they so richly deserve. Even more noteworthy is the fact that the Constitution directly refers to 

women in a number of its provisions, even in generic provisions that apply to everyone equally. 

Kenya has taken specific measures to ensure equality in accordance with international agreements. 

Nigeria has no such provision. It is acknowledged that the Nigerian Constitution, in its section 15, 

provides for political goals, promotes national integration, and forbids "discrimination on the 

grounds of place of origin, sex, religion, status, ethnic or religious association or ties.”796 The 

challenge, however, is that the provision on socio-economic rights in Chapter 2 of the Nigerian 

Constitution is not justiciable and cannot be asserted as a right by reason of Section 6(6) (c) of the 

same Constitution. 797 As a result, the provisions of Chapter II of the Nigerian Constitution have 

been regarded as serving symbolic and ideological reasons rather than having any tangible impact 

on people's security and well-being.798  The Constitution's non-justiciability of its sections on 

                                                           
796 Section 15 (2), Nigerian Constitution. 
797 Section 6 (6) (c), Nigerian Constitution provides that “the judicial powers vested in accordance with the foregoing 

provisions of this section…shall not, except as otherwise provided by this Constitution, extend to any issue or question 

as to whether any act or omission by authority or as to whether any law or any judicial decision is in conformity with 

the Fundamental Objectives and Directive Principles of state Policy set out in Chapter II of this Constitution.” 

However, in other areas of law such as environmental law, there are arguments that the right to a safe and healthy 

environment is enforceable and justiciable in Nigeria. This is based on the domestication of the African Charter and 

the recognition of enforceable human rights in the Constitution. See Ekhator E ‘Sustainable and the African Union 

Legal Order’ in Olufemi A, Michele O & Konstantinos M (eds.)  The Emergent African Union Law: 

Conceptualization, Delimination, and Application (2021) 335-358; Anaebo O & Ekhator E ‘Realising Substantive 

Rights to Healthy Environment in Nigeria: A Case for Constitutionalisation’ Vol.17(2) Review (2015) 82-99. 
798 Alemika E (2000) 200. 
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essential purposes and directing principles is a key flaw that has drawn criticism from 

constitutional scholars and writers.799 This demonstrates deliberate ignorance of the internationally 

recognized principle of interdependence of all human rights, as well as insensitivity to the plight 

of Nigeria's poor, homeless, illiterate, and marginalised citizens.800 

Taking rights away from judicial enforcement renders them ineffective and meaningless for the 

vast majority of citizens, as judicial remedies are the most important safeguards for human rights. 

When the very organs of government whose role is to comply, follow, and implement the 

principles outlined in Chapter II are left to their judgment and will, such principles are more likely 

to be observed in the breach than in practice. 

Nigeria also needs provisions in its Constitution like Articles 2 (5) and (6) of the Kenyan 

Constitution, which provides that the general rules of international law that form part of the law of 

Kenya and any treaty or convention ratified by Kenya shall form part of the law of Kenya. The 

position in Nigeria is that Treaties validly concluded between Nigeria and other subjects of 

international law do not automatically transform into Nigerian laws; the National Assembly in 

accordance with section 12 of the 1999 Constitution must specifically enact them into law before 

they can have the force of law. Nigeria needs to provide for enforcement of even ratified treaties 

as is obtained in Kenya. 

                                                           
799 Gye-Wado O ‘Fundamental Human Rights and Corresponding Civic Obligations under the 1999 Constitution’ in 

Ayua I and Guobadia D Political Reform and Economic Recovery in Nigeria, (2001) 681, Joyce E and Igweike K 

Introduction to 1979 Nigerian Constitution (1982) 56. 
800 Ladan M Law, Cases and Policies on Energy, Mineral Resources, Climate Change, Environment, Water, Maritime 

and Human Rights in Nigeria (2009) 329. 
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Furthermore, the equal rights of spouses in section 45(3) of the Kenyan Constitution is a 

commendable innovation that Nigeria needs to adopt. The Kenyan Court of appeal has given life 

to the provision in Agnes Nanjala William v Jacob Petrus Nicolas Vander Goes801 as follows:  

This article clearly gives both parties to a marriage equal rights 

before, during and after a marriage ends.  It arguably extends to 

matrimonial property and is a constitutional statement of the 

principle that marital property is shared 50-50 in the event that 

a marriage ends.  However pursuant to Article 68 parliament is 

obligated to pass laws to recognize and protect matrimonial 

property, particularly the matrimonial home….Pending such 

enactment, we are nonetheless of the considered view that the 

Bill of rights in our Constitution can be invoked to meet the 

exigencies of the day.   

This case showed that when Article 45(3) is read on its own, it mandates a 50/50 distribution of 

marital property. The court's decision in P M S v M S,802 in which the parties were married in 

accordance with Maragoli customary law, was based on the same justification. The husband kicked 

the woman out of their marital house. The wife asked the court to halt her husband from offering 

their marital property up for auction, selling it, or putting it up for mortgage. The property was 

said to be owned equally by the husband and wife, even though it was registered in the husband's 

name. The husband is likely keeping the property in trust for his wife. The court ruled that the 

property had to be shared evenly between the two spouses. 

5.5.2 Judicial response to substantive equality 

The foregoing analysis shows that Kenyan courts initially contributed to the discrimination against 

women. However, with the coming of the 2010 Constitution, things changed. The provisions of 

the Constitution, such as Articles 2 (5) and (6) of the Kenyan Constitution, which provide that any 

                                                           
801 Civil Appeal 127 of 2011.  
802 (2016) eKLR.  
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treaty or convention ratified by Kenya shall form part of the law of Kenya, have encouraged courts 

to do better in protecting the rights of women. 

As it is now, the courts in Nigeria may be constrained not to go beyond the current ordinary 

provisions of the Constitution in protecting the rights of women. The ruling in Bhe v The 

Magistrate, Khayelitsha 803  signaled a successful turning point in South Africa's efforts to 

modernize customary law. It not only accelerated these reforms but also influenced the public 

discussion and Constitutional concerns about the constitutionality of customary law in South 

Africa. The Bhe narrative starkly contrasts to two rulings made by the Nigerian Supreme Court on 

April 11 and 14, 2014.804 In Nigeria, which has a common law legal tradition, court hierarchy and 

precedence are considered seriously. At first glance, the Supreme Court's rulings on male 

primogeniture in April 2014 seem to be a judicial revision of the traditional law of inheritance. 

However, that is not the case.  

In the case of Onyibor Anekwe & Another v Mrs. Maria Nweke,805 the Plaintiff sought a declaration 

that she had a legal right to occupy a certain piece of property or, in the alternative, a portion of 

the money received from its sale. Interestingly, she said that whether a woman produces a male 

kid or not, Awka custom permits her to inherit her husband's property. The defendants objected, 

asserting that she was not entitled to land under Awka customary law since she was a woman. The 

High Court and the Court of Appeal affirmed the allegations made by the plaintiff. The Supreme 

                                                           
803 Bhe & Others v Magistrate, Khayelitsha, & Others (Commission for Gender Equality as amicus curiae); Shibi v 

Sithole & Others; South African Human Rights Commission & Another v President of the Republic of South Africa & 

Another 2005 (1) SA 580 (CC) (Bhe). 
804 Ukeje v Ukeje 2014 LPELR22724(SC); Onyibor Anekwe & Another v Mrs Maria Nweke 2014 LPE-22697(SC). 
805 (2014) LPELR-22697(SC). 
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Court highlighted the difficulty of repealing the primogeniture system and rejected the defendants' 

appeal.806 

In actuality, the Court only upheld the plaintiff/respondent's requests for relief.807 It made no 

explicit arguments for or against the male primogeniture rule, and neither did it declare the rule 

invalid. There was no amicus curiae in this case, unlike in South Africa.808  

It is noteworthy that in the judgment above, the Supreme Court did not specify the geographic 

scope of their rulings. This is because the court does not rule over an issue that is not pleaded 

before it.809 Unfortunately, lower courts can only be held accountable for decisions made by higher 

courts when the relevant facts are identical to those in the decision that was sought to be relied 

upon. Additionally, the Court did not attempt to analyse how the primogeniture rule affect 

women’s property rights, nor did it mention the responsibility that family heads have to take care 

of their members. This failure contrasts with how South African courts operate. In Mthembu v 

Letsela,810 Le Roux J pointed out that:811 

The devolution of the deceased’s property onto the male heir 

involves a concomitant duty of support and protection of the 

woman or women to whom he was married by customary law 

and of the children procreated under that system.  

Similarly, the South African Constitutional Court overturned the primogeniture system when it 

determined in the Bhe case that it was out of step with contemporary social norms since heirs rarely 

                                                           
806 Per Ogunbiyi, JSC 36-37 paras A-B.  
807 Even at the Court of Appeal, no analysis of the changing social conditions that surround the male primogeniture 

rule was conducted. 115 Per Ogunbiyi, JSC 37 paras A-E. 
808 Bhe & Others v Magistrate, Khayelitsha, & Others. 
809 Mojekwu v Mojekwu (1997) 7 NWLR (Pt 512) 283.  
810 Mthembu v Letsela 1997 (2) SA 936 (T). 
811 Mthembu v Letsela paras 945-947. 
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upheld their obligation to support one another. 812 The Constitutional Court issued a challenge to 

the legislature to modify the customary law of succession through a new or revised act by bringing 

it under the purview of the Intestate Succession Act.813   

It is unlikely that the Nigerian Supreme Court judgment would have the same impact on the reform 

of South Africa's customary law as the Bhe case due to the flaws that have been pointed out. A 

cascade of consequences from Anekwe’s case also appears unlikely, given Nigeria's deeply 

ingrained patriarchy and ethnic sensitivity. 814  It is clear that the Supreme Court has not yet 

seriously reformed the traditional rule of succession. 

5.5.3 Customary reforms 

Legislation should also be enacted to supplement the constitutional provisions that protect the 

rights of women instead of sticking to only section 42 of the Nigerian Constitution. Nigeria needs 

laws such as the South African Recognition of Customary Marriages Act, which allows a wife in 

a customary marriage to have the capacity to acquire assets and to dispose of them, to enter into 

contracts and to sue, along with any rights and powers that she might have under customary law.815 

Similarly, the Promotion of Equality and Prevention of Unfair Discrimination Act816 protects or 

advances persons or categories of persons disadvantaged by unfair discrimination, and prevents or 

prohibits unfair discrimination.  

                                                           
812 Bhe paras 81-100. 
813 Bhe para 115. 
814 Ewelukwa U ‘Post-colonialism, gender, customary injustice: Widows in African Societies’ Vol 24 Human Rights 

Quarterly (2002) 424-486. 
815 Section 6, Customary Marriages Act. 
816Promotion of Equality and Prevention of Unfair Discrimination Act, 2000. 
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The discriminatory challenges of women in most Nigerian communities are rooted in customs and 

traditions. However, the Kenyan Constitution ensures that the rights of women to property during 

and after marriage is protected by entrenching equality of spouse in marriage.817  

Kenya did not stop at constitutional provisions; it took further steps by enacting legislation known 

as the MA, MPA, LA, and the LRA to amend and consolidate the laws relating to marriage and 

divorce and allow widows and widowers to have a right to marry or not to re-marry. 

In Nigeria, the Marriage Act818 , together with the Matrimonial Causes Act,819 regulates only 

marriages conducted under the Act. There is no specific legislation regulating customary marriage 

except provisions scatted in legislation such as the Evidence Act.820 There is a need to harmonise 

laws relating to marriage into one single legislation, as Kenya has done. 

Law reform in the area of customary law has not been given due regard by the Nigerian 

Constitution. In most cases, the Constitution grants the federal government sole legislative 

authority; at other times, states are given concurrent and residual authority. 821 There is uncertainty 

over who has legislative authority over customary law. For instance, section 4(7) (a) gives states 

the authority to enact laws relating to "any matter" not included by the Exclusive Legislative List. 

The federal government has the authority to enact laws governing "the formation, annulment and 

dissolution of marriages other than marriages under Islamic law and customary law, including 

matrimonial causes relating thereto," according to Item 61 of this List. 

                                                           
817 Article 45, Kenyan Constitution. 
818 Cap. M6, LFN 2004. 
819 Cap. M7, LFN 2004. 
820 Sections 16 and 18 on proof of customary laws and the provision for presumption of marriage. 
821 Sec 7(5) of the Constitution gives very restricted powers to local government councils. 
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It is plausible to argue that customary law and, implicitly, its change are outside the legislative 

purview of the federal government822 based on these sections. Federal courts may, however, 

interpret any state-codified customary laws. For instance, the Supreme Court has discussed the 

legal ramifications of section 3(1) of the old Bendel State Wills Law, which, as was already said, 

restricts the testamentary disposition of properties subject to customary law.823  

In comparison to the federal government, Nigeria's states are more engaged in reforming 

customary law. The majority of these reforms have been implemented recently because early law 

reform efforts following independence were hampered by regular military interference in politics. 

For instance, the January 1966 military coup and ensuing civil war put an end to a draft Estate 

Administration Law that started in 1965 in Nigeria's then-Eastern Province.824 The Bill was viewed 

as a groundbreaking attempt to modernise customary law's intestate estate administration 

regulations.825  

The Eastern Province was successful in passing laws prohibiting underage marriage, 826 high rates 

of dowry, 827 and caste-based discrimination828 prior to the civil war. A bill intended to set a 

maximum amount payable for bride price in the former Imo State was unsuccessful in becoming 

law in 1981.829 States, including Lagos, Abia, Akwa Ibom, and Edo, have established law reform 

commissions as part of recent initiatives.830 In February 2014, Ekiti approved a Law Reform 

                                                           
822 IE Sagay ‘Intestate Succession in the States of the Former Western Region of Nigeria’ (1998) 42 Journal of African 

Law 112. 
823 Idehen v Idehen (1991) 6 NWLR (Pt 198) 382; Lawal-Osula v Lawal-Osula (1995) 9 NWLR (Pt 419) 259. 
824 Eastern Nigeria Gazette 66, Enugu, 17 September 1965 Vol 14.  
825 Nwogugu E Family law in Nigeria (1990) 397-398. 
826 The Age of Marriage Law, Eastern Region Law 22 of 1956.  
827 Limitation of Dowry Law, Eastern Region Law 23 of 1956, now Cap 76 Laws of Eastern Nigeria 1963. 
828 Abolition of Osu System Law, Eastern Region Law 13 of 1956. 
829 ISN Bill 70 of 1981, Imo State of Nigeria Gazette 22, 18 June 1981. 
830  Some websites of these agencies are http://www.lawrecom.lg.gov.ng (accessed 23 April 2023);  

http://abialawreformcommission.org (accessed 23, April 2023); http://www.aksgonline.com/aks_agencies.aspx n 
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Commission Bill.831 In 2013, the Jigawa State Justice Law Reform Commission provided conflict 

settlement training to more than 1,350 traditional leaders.832 While its Abia State counterpart is 

gathering information for a Customary Law Manual, 833  the Akwa Ibom State Law Reform 

Commission released its first annual report in 2010. Despite these initiatives, legislation to address 

the evolving societal circumstances around the male primogeniture rule has not yet been 

developed. 

5.6 Conclusion 

In order to combat gender inequality, a nation's constitution should adopt a substantive equality 

approach to safeguard women's property rights during and after marriage. The post-apartheid 

South African Constitution mirrored the concept of substantive equality by allowing for the BoR 

and protecting women's property rights. These constitutional reforms have enhanced the judiciary's 

approach to interpreting equality and defending women's rights to own and inherit property. The 

impact of the South African Constitution on Kenya cannot be overstated. The South African 

Constitution inspired the Kenyan government. Equally, Kenyan Constitution have a 

comprehensive BoR and further protected women's rights to property ownership during and after 

marriage, as Article 7 (d) of the Maputo Protocol intended. 

                                                           
(accessed 23 April, 2023); and http://www.edostate.gov.ng/law-review-commission (accessed 23 April, 2023) 

respectively. 
831  ‘Ekiti Signs Criminal Law, Accuses FG of Neglect’ The Punch 26 February 2014 

http://www.punchng.com/news/ekiti-signs-criminal-law-accuses-fg-of-neglect/ (accessed 22 April 2023).  
832  ‘Traditional Rulers in Jigawa get Training on Dispute Resolution’ The Guardian 20 August 2013 

http://www.ngrguardiannews.com/appointments/130404-traditional-rulers-in-jigawa-get-training-on-dispute-

resolution (accessed 22 April 2023). 
833  See the websites of these Commissions at http://abialawreformcommission.org/ questionnaires.htm and 

http://www.aksgonline.com/articlePage.aspx?qrID=764 (accessed 22 April 2023).  
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An original constitution does not exist, and there is no wrong with borrowing or learning from the 

constitutional ideas of another nation.834 South Africa and Kenya can serve as models for the 

Nigerian government. If Nigeria opts for constitutional reform, as did the South African and 

Kenyan governments, that women's property rights during and after marriage are expected to be 

protected. Furthermore, unlike Nigeria, both nations have domestic laws that safeguard the 

property rights of women married under customary law. These laws have greatly influenced the 

property rights of women married under customary law. In addition, the South African government 

has established the Commission for Gender Equality, and the Kenyan government has the National 

Gender and Equality Commission that oversees issues of gender equality. There is a need for the 

Nigerian government to establish a similar commission for promoting gender equality in the area 

of women’s property ownership and inheritance during and after marriage. 

  

                                                           
834 Ghai J & Ghai Y (2018) 252-293. 

https://etd.uwc.ac.za/



226 
 

CHAPTER SIX 

SUMMARY OF FINDINGS, CONCLUSION AND RECOMMENDATIONS  

6.1 Introduction 

This research examined whether Nigerian laws and practices on the property rights of women 

during and after marriage are consistent with the country’s obligation under international law - 

using the Igala people as a case study.  The primary research question was how gender laws and 

policies in Nigeria impact  the rights of Igala women with respect to property ownership and 

inheritance during and after marriage. To address this research problem, the substantive equality 

framework and radical feminism theory were used to examine the impact of patriarchy on the 

rights of Igala women to property ownership during and after marriage. The substantive equality 

approach was adopted to address cultural and structural barriers while achieving equitable 

outcomes. 835  The purpose of substantive equality is to achieve equality of outcome and 

opportunity. Substantive equality is concerned with the creation of a more equal society. In certain 

circumstances, establishing equality may involve treating people who differ equally, in others, it 

may imply treating those who differ differently.836 On the other hand, radical feminism advocates 

for a radical reordering of society in which male supremacy is eliminated in all social and economic 

contexts.837 One of radical feminism's strengths is that it attempts to remove patriarchal social 

norms and institutions in order to liberate women from unjust cultures that advance women's 

oppression.838 The substantive equality framework and radical feminist theory were relevant to 

this research because they helped examine gender laws and provided a proper understanding of 

how these legal instruments impact women's rights and how the patriarchal nature of Igala society 

                                                           
835 See Chapter 1. 
836 See Chapter 2. 
837 See Chapter 1. 
838 See Chapter 2. 

https://etd.uwc.ac.za/



227 
 

impacts women's rights to property ownership and inheritance in most traditional communities, 

particularly the Igala ethnic group in Nigeria. 

Culturally, women are prohibited from inheriting their deceased husbands’ property because they 

are viewed as property or chattels themselves. 839  Native laws and customs, predicated on 

patriarchal assumptions, regulate the property rights of women in most Nigerian communities, 

particularly the Igala people. Like other human rights, women’s rights to property and inheritance 

during and after marriage, devoid of discrimination, is a basic human right.840 Every Nigerian 

citizen has the right to own and acquire property by virtue of section 43 of the Nigerian 

Constitution. Similarly, international and regional human rights instruments841 safeguard women’s 

rights to own property,842 inherit property upon the death of their husbands,843 and have a right to 

an equitable share of the jointly owned property at divorce. 844  However, the effective 

implementation of these international and regional human rights instruments is impeded by the 

non-domestication of international and regional human rights instruments, the tripartite nature of 

the Nigerian legal system, and economic and cultural factors firmly rooted in patriarchy. The 

pluralistic nature of the Nigerian legal system allows men to hide behind discriminatory cultural 

practices that exclude women from property ownership and inheritance during and after marriage, 

with a view to subjugating them based on patriarchal attitudes and assumptions.  

This research consists of six chapters. Chapter one is the general introduction, background and 

literature review, problem statement, research questions and objectives, the significance of the 

                                                           
839 See Chapter 2. 
840 See Chapter 2. 
841 See Chapter 3. 
842 See Chapter 3. 
843 See Chapter 3. 
844 See Chapter 3. 
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research, the research methodology, as well as the limitations of the study and thesis structure. 

Chapter two considered the substantive equality framework and the radical feminist theory to show 

how human rights and feminist-based frameworks are important to understanding the impact of 

patriarchy on the rights of women to property and the effective realisation of the rights of women 

to property ownership and inheritance in Nigeria. Chapter three critically examined the 

international and regional legal framework on gender discrimination for analysing the relevant 

provisions of these laws, which promote the rights of women to property ownership and 

inheritance during and after marriage. In addition, it discussed the barriers to the effective 

implementation of these international and regional human rights instruments in Nigeria.  Chapter 

four considered the domestic legal human rights instruments that protect the rights of women to 

property ownership and inheritance in Nigeria. This chapter equally considered specific domestic 

laws such as the Nigerian Constitution, the Land Use Act 1978, the Marriage Act, the Matrimonial 

Causes Act, the Married Women Property Act, and some State Laws that promote the rights of 

women to property rights such as the Prohibition of Infringement of a Widow’s and Widower’s 

Fundamental Rights Law 2001 (PIWWFRL) among others.  In addition, it analysed the current 

status of women in property ownership and inheritance during and after marriage in Nigeria with 

particular reference to the Igala women and equally considered the institutional mechanisms in 

place for the advancement of the rights of women to property ownership, inheritance, and 

implementation obligations on the part of the government and non-governmental institutions. 

Further, it examined the judicial response to women’s human rights in Nigeria with the aim of 

investigating how the Nigerian judiciary has effectively interpreted and enforced these legal 

instruments on human rights, especially articles 7 (d) and 21 (a) of the Maputo Protocol in a bid to 

safeguard the rights of Igala women’s to property rights during and after marriage. Chapter five 
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drew lessons from other jurisdictions, such as South Africa and Kenya, to examine how the notion 

of substantive equality in their national Constitutions has advanced the property rights of women 

during and after marriage. Chapter six is the concluding chapter of this research. It offers 

recommendations to address the situation, including suggestions for the Nigerian government on 

educating women on their rights and guaranteeing them adequate protection in the enforcement of 

their rights to property ownership and inheritance. 

6.2 Summary of Findings 

6.2.1 The research and methodology adopted 

Chapter one of this thesis gives a background of this research. It shows that the Nigerian 

government is a signatory to several international and human rights instruments that protect the 

rights of women against gender discrimination. Similarly, the Nigerian Constitution prohibits 

discrimination and protects the rights of women to property rights. However, available literature 

consulted in this research shows that female gender discrimination continues to predominate, 

chiefly accommodated within the frame of cultural practices in Nigeria, particularly the Igala 

ethnic group.845 The primary methods of research for this thesis are doctrinal and desktop-based. 

In addition, substantive equality and radical feminism were used to analyse both the human rights 

instruments and the impact of patriarchy on the property rights of women. 

The summary of my findings in this chapter demonstrates that:  

 The socio-cultural space in Nigeria is largely regulated by cultural practices. 

                                                           
845 Chapter 1. 
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 The patriarchal nature of the Igala ethnic group sets the parameters for women’s 

structurally unequal position in families by enabling male dominance in terms of property 

ownership and inheritance.  

 Within the Igala custom of inheritance and succession, women are not allowed to inherit 

from their husband's estates.  They are allowed to remain in the matrimonial home solely 

for the duration of the marriage.  

 While the marriage is still in effect, she does not have the status of co-owner or joint owner, 

and she thus has no claim to inherit or share in her husband's property if he dies intestate 

or divorces.846     

 Available literature recognised that the patriarchal nature of most traditional communities 

in Nigeria is responsible for the discrimination of women in the area of property rights. 

However, available literature did not consider how these unjust cultural practices affect the 

property rights of the Igala women, as expressly provided for by the international, regional, 

and domestic human rights instruments. This is the gap that this research intends to fill, 

using the substantive equality theory and radical feminism theory to analyse and devise 

measures that will help promote the rights of the Igala women to property ownership and 

inheritance. 

6.2.2 The theoretical framework employed 

Chapter two considered the substantive equality approach and radical feminism theory. The 

substantive equality approach was employed to analyze the impact of the human rights legal 

instruments that protect and promote women’s rights to property ownership and inheritance.  

                                                           
846 Chapter 1. 
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Similarly, the radical feminism theory was used to analyse the impact of patriarchy on the rights 

of the Igala women to property ownership and inheritance during and after marriage. This research 

demonstrates that reflecting the notion of substantive equality, particularly Friedman’s substantive 

equality approach, in the Nigerian Constitution will redress the disadvantaged position of women 

and give them a level playing ground in the area of property rights. The summary of findings for 

this chapter are as follows: 

 The primary goal of substantive equality is to redress the historical injustice or 

disadvantage that women have had in terms of property ownership and inheritance. 

 The substantive equality approach goes beyond achieving equitable outcomes to examining 

how redressing women as a disadvantaged or marginalised group and addressing 

stereotypes can help women avoid experiencing inferior status in society. 

 Radical feminist sees patriarchy as the foundation of all other inequalities and oppression. 

 The majority of radical feminists characterise patriarchy as a wicked social system of 

control that is oppressive to women because it is an exercise of male domination over 

women. 

 Radical feminists believe that women will continue to face discrimination unless the 

patriarchal system, which they perceive as fundamentally oppressive and powerful, is 

eliminated. 

6.2.3 International and Regional human rights instruments 

Chapter three considered the international and regional human rights instruments that promote and 

protect women from discrimination. Both the international and regional human rights instruments 

require the Nigerian government to enact legislation prohibiting discrimination in relation to 
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women's property rights. However, there is no relevant national law that specifically regulates the 

rights of women to property ownership during and after marriage. This is not in line with the 

obligations imposed on Nigeria as a signatory to several international and regional human rights 

instruments. The summary of findings for this chapter are as follows: 

 According to the UDHR, both men and women are entitled to equality and non-

discrimination, and all rights and freedoms are guaranteed. 

 The UDHR is not a legally enforceable human rights instrument, it is impossible to put it 

into effect in Nigeria. Despite the recognition of the UDHR as customary international law 

and its influence on national constitutions, the Universal Declaration is not a treaty and, 

therefore, does not create direct legal obligations for countries. 

 The ICESCR prohibits gender-based discrimination and offers the framework for the 

protection and preservation of the most fundamental economic, social, and cultural rights. 

However, the ICESCR does not explicitly address women's rights to property ownership 

and inheritance. 

 The ICESCR enjoined State Parties to combat social constructions of gender, gender 

stereotypes, and obstacles that continue to discriminate against women. 

 Despite these obligations imposed on State Parties to protect the fundamental rights and 

freedoms of both women and men, the ICESCR did not significantly address discrimination 

against women in property ownership and inheritance. 

 Some of the ICCPR prohibits gender-based discrimination. However, most of the 

recognized rights in ICCPR have no direct or indirect influence on women’s property 

ownership and inheritance rights. 
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 The Human Rights Committee noted that inequality in the enjoyment of rights by women 

around the world is deeply rooted in tradition, history and society. The Committee agreed 

that the full realisation of the rights is conditional on the removal of obstacles that impede 

the non-discrimination rights. 

 The Convention on the Elimination of All Forms of Discrimination Against Women is the 

first international treaty that prohibits discrimination against women. 

 CEDAW mandates State Parties to include the principle of equality in their national 

constitutions and to take practical steps to promote the implementation of the principle of 

equality to ensure that women are not discriminated against. 

 State Parties are obligated under Article 16 to take all relevant steps to eliminate 

discrimination against women and ensure that men and women have the same rights with 

regard to property ownership, management, and disposition between spouses. 

 The African Charter recognises the historical traditions and goals of African civilisations, 

which reflect the concept of human rights. 

 Nigeria not only ratified the African Charter but also incorporated its contents into its 

municipal legislation prior to its implementation. However, as provided for in the Charter, 

women are disallowed to own and/or inherit property based on patriarchal attitudes and 

assumptions rather than public interest or necessity. 

 The Maputo Protocol aims to improve women's rights and minimise female gender 

inequality in property ownership and inheritance rights during and after marriage. 

 The provision of Article 7 (d) of the Maputo Protocol is exceptional in that it is the first 

time a human rights treaty has directly addressed how jointly owned property should be 

distributed. The Maputo Protocol article 7 requires State Parties to establish rules that 
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ensure equitable sharing of marital property. General Comment No. 6 provided guidance 

on the interpretation of Article 7 (d). General Comment No. 6 recognises unpaid labour, 

and child care of married women is seen as their contribution to the development of land 

and property. 

 The implementation of the ICESCR, ICCPR, CEDAW, and the Maputo protocol continues 

to face some challenges in Nigeria. These factors range from non-domestication of 

international treaties, the tripartite nature of the Nigerian legal system, and economic and 

cultural factors firmly rooted in patriarchy. 

6.2.4 Domestic legal framework on women’s property rights in Nigeria  

Chapter four considered the domestic legal framework on the property rights of women in Nigeria. 

This chapter identified that the pattern of property ownership and inheritance in most traditional 

communities in Nigeria is predicated on the patriarchal nature of most native laws and customs. 

The Nigerian Constitution is the foundation for women’s rights protection in Nigeria. Cultural 

practices that are in conflict with the Constitution are prohibited. Contrary to the requirements of 

Section 42 of the Nigerian Constitution, patriarchy continues to enforce male domination over 

women in property ownership and inheritance. The patriarchal practice of excluding women from 

owning or inheriting property is discriminatory under Igala Indigenous laws and customs, and it 

violates the supremacy of the Nigerian Constitution. The summary of findings for this chapter are: 

 Although section 43 allows every citizen to own and acquire property anywhere in Nigeria, 

it does not cover the rights of women to inherit property or have an equitable share of 

matrimonial property at divorce, as covered by the Maputo Protocol.  
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 The Maputo Protocol is the benchmark for assessing Nigeria’s compliance with 

international obligations imposed on Nigeria as a State Party provides that “States Parties 

are called upon to enact appropriate legislation to ensure that women and men enjoy the 

same rights in cases of separation, divorce or annulment of marriage.”  Although this 

provision and General Comment No. 6 of the Maputo Protocol provide guidance on how 

to interpret the rights of women during separation, divorce, or annulment of marriage and 

outline the general and specific obligations of States Parties towards promoting the 

effective domestication and implementation of Article 7(d) of the Maputo Protocol, the 

Nigerian government is yet to enact the necessary legislation in this regard. General 

Comment 6 ensures that men and women shall have the right to an equitable sharing of the 

joint property deriving from the marriage as per Article 7(d) of the Maputo Protocol.  

General Comment No. 6 highlights the necessity of considering the various ways in which 

women contribute to the economic well-being of their families, as well as the crucial need 

to guarantee that their contribution is adequately recognised in circumstances of divorce, 

separation, or annulment of marriage. The contribution of women to the development of 

land and property through unpaid labour and child care is thus included in General 

Comment No. 6.  General Comment No. 6 was the first to take into account women's unpaid 

care work when figuring out who gets what after a divorce or separation. This research 

found that the constant application of negative customary norms does not consider the 

contribution of women concerning marital property despite the clarification given by 

General Comment 6. 

 In Nigeria, Igala women continue to face discrimination in the area of property ownership 

and inheritance during and after marriage. Aside from the patriarchal structures of the Igala 
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ethnic group that enable men to dominate women, Nigerian laws are inadequate concerning 

women’s property rights. Unlike South Africa and Kenya, which have reflected the 

substantive equality approach to address the issues of gender equality and promote non-

discrimination rights in clear terms, the Nigerian government has yet to introduce the 

substantive equality approach to address the historical discrimination against women in the 

area of property rights.  

 The MCA847 protects the property rights of women married under the Act; it does not cover 

women married under customary law. Further, Nigerian laws and practices on the property 

rights of women during and after marriage are inconsistent with the country’s obligation 

under international law. 

 This research found that when the Nigerian government enacts proactive legislation that 

removes the burden of patriarchy that has impeded the rights of women to ownership of 

jointly owned property, the rights of women in the area of property ownership and 

inheritance during and after marriage will improve significantly. In addition, the Nigerian 

Constitution, which serves as the basis for protecting women's rights from discrimination 

and property, needs to incorporate substantive equality so that women's rights to property 

and inheritance are adequately covered. This has been done in other jurisdictions, such as 

Kenya and South Africa. 

 This research further demonstrates that the various institutional mechanisms 

(governmental agencies and Non-Governmental Organisations) have fared well in 

promoting the rights of women against discrimination.  Some of these governmental 

                                                           
847 See Chapter 4. 
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agencies and NGOs have helped to intervene and address some of the discriminatory 

practices faced by women in diverse communities.  

 The prevalent thinking at the beginning of this research was that women are quite ignorant 

of the rights to property. Based on further research, it was observed that the institutional 

mechanisms in place for the advancement of women’s rights against discrimination have, 

in no small measure, enlightened more women on their basic human rights. This has also 

improved women’s attitude to seeking judicial interventions against any violation of their 

property rights. Specifically, the presence of FIDA in each state of Nigeria has encouraged 

more women to seek redress in courts or in situations where their rights to property 

ownership and inheritance during and after marriage have been denied and violated.  

 The Nigerian courts have given judgments in favour of women’s rights to property 

ownership and inheritance and have upheld customs that disallow women to own or inherit 

property.   

6.2.5 Lessons from other Jurisdiction 

Chapter five drew lessons from other jurisdictions like South Africa and Kenya. South Africa was 

chosen because they have incorporated the substantive notion of equality in their national 

Constitution, advanced gender inequality in the area of women’s property rights, and the approach 

of the South African Constitutional Courts in deciding cases on women’s property rights. 

Similarly, for examining how the Kenya government advances the rights of women in the area of 

property ownership and inheritance. Kenya has greatly achieved gender equality between men and 

women and has incorporated the notion of substantive equality in their national Constitution. The 

summary of findings from this chapter includes: 
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 The comparative analysis of the application of substantive equality shows that the South 

African Constitution's substantive equality approach explicitly acknowledges historically 

marginalized groups such as black South Africans, women, and those with disabilities.  The 

Constitution acknowledges that various groups have experienced prejudice in the past and, 

among other things, aims to right these historical wrongs through the enactment of 

legislation, affirmative action initiatives, and social welfare measures.  The non-

discrimination rights in the South African Constitution have influenced several court 

judgments to favour the property rights of women married under customary.   

 Equally, the South African government, in compliance with Section 187 of the 

Constitution, established the Commission for Gender Equality (CGE). Through research, 

policy formulation, public education, legislative efforts, effective monitoring, and 

litigation, the CGE defends, promotes, monitors, and assesses gender equality. However, 

in Nigeria, there is no such commission. South Africa has complied with international 

obligations under binding treaties and customary international law in human rights, which 

promote equality and prohibit unfair discrimination. 

 The South African Constitution has heavily inspired the Kenyan Constitution.  The 

Republic of Kenya has reflected the notion of substantive equality in its national 

Constitution.  The Constitution ensures that men and women have equal rights to acquire, 

own, and dispose of property. 

 The Kenyan Constitution accords women equal rights with their husbands during and after 

marriage. This section of the Constitution has influenced a series of judicial decisions that 

have upheld the concept of equality in marriage.  Furthermore, the National Gender and 

Equality Commission Act of 2011 established the National Gender and Equality 
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Commission (NGEC) in accordance with Article 59(4) of the Kenyan Constitution, which 

focuses on special interest groups such as minorities, women, young people, people with 

disabilities (PWDs), children, and elderly members of society. Nigeria's government has 

not yet established an NGEC. 

 In order to eliminate all forms of discrimination against women, the South African and 

Kenyan Constitutions have adopted the notion of substantive equality. No doubt, these 

countries have laws that are consistent with international obligations with regard to 

women’s property ownership and inheritance. This comparative analysis shows that there 

are lessons for the Nigerian government to learn in order to effectively protect and promote 

women’s property rights during and after marriage. 

 Both the South African and Kenyan governments have in place laws that not only protect 

the property rights of women but also laws that protect the property rights of women 

married under customary law. This is not the case in Nigeria. 

6.3 Conclusion 

In reflecting on women's property rights in Nigeria, particularly Igala women’s property rights, it 

becomes evident that traditional customs and laws have predominantly favoured male ownership 

and control of property. Most communities in Nigeria are deeply rooted in traditional norms and 

customs, which often prioritise male ownership and control over property. These cultural beliefs 

perpetuate unequal power dynamics within marriages and hinder women's ability to assert their 

property rights. Additionally, societal expectations place a significant burden on women to 

prioritize their roles as wives and mothers, often relegating property ownership and management 

to men. These cultural and societal factors contribute to Igala women's limited access to and 
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control over property, directly contradicting international legal standards emphasising gender 

equality and non-discrimination. 

Despite Nigeria's ratification of international and regional human rights treaties, the Nigerian 

government continues to struggle with effectively enforcing and implementing laws that guarantee 

equal property rights for women. Thus, it is evident that Nigerian laws and practices surrounding 

women's property rights during and after marriage are inconsistent with the country's obligations 

under international law. Similarly, the Nigeria Constitution recognises the right to own property, 

but customary laws often contravene the provisions of the Constitution to perpetuate a patriarchal 

system that denies women equal property rights. Additionally, the Matrimonial Causes Act and 

the Land Use Act further limit women's access to and control over property, particularly during 

and after marriage. Women face numerous barriers in asserting their property rights, including 

societal stigma, lack of awareness of their legal rights, and limited access to justice and resources 

to enforce these rights. As a result, women in Nigeria are disproportionately disadvantaged in 

matters of property ownership and inheritance, hindering their economic empowerment and 

contributing to gender inequality. 

The evaluation of Nigeria's conformity with international standards on women's property rights 

reveals major gaps and deficiencies that require immediate attention and reform. The lack of 

effective enforcement mechanisms as well as appropriate remedies, makes it much more difficult 

for women to realize their property rights. To address these difficulties effectively and in 

accordance with international standards, Nigeria must prioritise legal reforms, improve awareness 

among women and society as a whole, strengthen access to justice, and ensure effective 

implementation and enforcement of existing laws. Additionally, reflecting the notion of 

substantive equality will help achieve a more comprehensive legal reform that will eliminate the 
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patriarchal nature of the Igala ethnic group and safeguard the rights of women to property 

ownership and inheritance during and after marriage. 

6.4 Recommendations 

This research has raised overwhelming concerns about the impact of patriarchal attitudes and 

assumptions that exclude Nigerian women from property ownership and inheritance during and 

after marriage. This has become a significant barrier to women’s enjoyment of their property 

rights. The discrimination against women in the area of property rights violates the various legal 

frameworks that safeguard the property rights of women in Nigeria.  

Although the Nigerian courts have declared some discriminatory practices that exclude women 

from property ownership and inheritance void, more needs to be done to effectively promote the 

rights of women to property and make Nigerian laws and practices on the property rights of women 

during and after marriage consistent with the country’s obligations under international law. 

The following recommendations are imperative to the effective safeguarding and proper 

implementation of the rights of women to property ownership and inheritance during and after 

marriage in compliance with international human rights law standards. 

6.4.1 Abolishment of discriminatory practices 

There is an urgent need to abolish the discriminatory practices that exclude the rights of married 

women, widows, and divorced women to property ownership and inheritance. This can be done 

by codifying customary laws. This will make customary laws certain while eliminating all forms 

of discrimination against women’s property rights. It is imperative to harmonize the tripartite legal 

system in Nigeria. When these legal systems are harmonised, no one will be able to hide behind 

discriminatory customary practices to exclude the rights of women to property ownership and 
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inheritance in Nigeria. This will help abolish all discriminatory practices against women and 

resolve the discrimination against women who married under customary laws as against those 

married under the Marriage Act. The Nigerian government needs to enact a law like the South 

African Recognition of Customary Marriages Act. This law would allow women in a customary 

marriage the capacity to acquire, own, and inherit property and sell same. This would help 

eliminate patriarchal attitudes and assumptions that are responsible for the exclusion of women 

from property ownership during and after marriage. 

In addition, there is also a need to sensitise and enlighten traditional rulers and community 

stakeholders on the various legal frameworks that safeguard the rights of women to property 

ownership and inheritance. This will help eliminate the patriarchal attitudes exhibited in most 

Nigerian communities.  

Further, the Nigerian government needs to organise workshops and seminars for women in rural 

areas to educate them on their basic human rights and guarantee them adequate protection in 

enforcingtheir rights to property ownership and inheritance. 

6.4.2 Law reforms 

To ensure proper and effective implementation of the rights of women to property ownership and 

inheritance, the Nigerian government has an obligation to eliminate all forms of discrimination 

against women and safeguard the rights of women.848 To achieve this, the Nigerian government 

needs to amend the Constitution to reflect the notion of a substantive equality approach in order to 

address the issues surrounding the property rights of women in Nigeria. The amendment of the 

Nigerian Constitution would allow the Nigerian government to incorporate the provisions of 

                                                           
848 Article 18 (3) African Charter. 
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Article 7 (d) of the Maputo Protocol, which safeguards the rights of women to property during and 

after marriage, into the Constitution. Further, the Nigerian government should enact national laws 

and policies that will protect the property rights of women married under customary law during 

and after marriage, as done in South Africa and Kenya. The South African and Kenyan 

governments embarked on constitutional reform and have reflected the notion of substantive 

equality in their various constitutions in order to protect the rights of women against discrimination 

generally and particularly the property rights of women. These countries have national laws such 

as ROCMA and PEPUDA in South Africa and the Marriage Act in Kenya that safeguard the 

property rights of women married under customary law. The substantive equality approach 

recognises that equality is not just about granting legal rights but also ensuring they are 

implemented. This approach understands that structural inequalities must be addressed through 

policy interventions to close the gender gap and reduce discrimination. 

Additionally, there is a need to amend the MCA that recognizes the property rights of women 

married under the Act to cover the property rights of women married under customary law. Further, 

the issue of women's property ownership and inheritance should be inserted into the executive-

legislative list in the Nigerian Constitution so that the Federal Government of Nigeria can legislate 

on it, and it will be binding across the entire federation. As against where most states now have to 

legislate on such issues, which are not of importance to state governors. 

In addition, Article 9 (3),849 forbids unfair discrimination on a number of grounds, including 

gender, sex, pregnancy, and marital status. The specific mention of gender, sex, and marital status 

in the South African Constitution shows that this non-discrimination provision appears to offer 

                                                           
849 South African Constitution 1996. 
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women significant protection against unfair discrimination in the exercising of their property rights 

during and after marriage. There is a need for the Nigerian government to amend section 42 of the 

Nigerian Constitution to reflect gender and marital status as prohibited grounds for discrimination. 

Similarly, with respect to matrimonial property, there is an urgent need for the Nigerian 

government to amend the Constitution to specifically provide for the rights of equality of a husband 

and wife at the time of the marriage, during the marriage and at the dissolution of the marriage. 

This right has been provided for in the Kenyan Constitution, in accordance with the obligation 

imposed on State Parties by the Maputo Protocol. The Nigerian government has an obligation 

under international and regional human rights instruments to enact laws that will safeguard the 

rights of women. There is a dire need for legal reform in Nigeria because the domestic human 

rights laws on property rights are not sufficient in addressing the rights of women to property 

ownership and inheritance during and after marriage. The government, therefore, should enact 

laws that promote gender equality by ensuring that women married under customary law have their 

property rights protected and recognised both in law and in practice. The Nigerian government 

should also enact laws that will enable widows to inherit the property of their deceased husbands 

and give an equitable share to women undergoing separation or divorce.   

6.4.3 Domestication of International and Regional human rights instruments 

The Nigerian government should domesticate international and regional human rights instruments 

to enable them to become a part of Nigerian laws. The government should remove the complex 

nature of treaty domestication in Nigeria to enable lawmakers to domesticate international and 

regional human rights instruments without further delay in order to safeguard the rights of women 

to property ownership and inheritance during and after marriage.  
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 In addition, Nigeria should incorporate the intendments of international and regional human rights 

instruments on the rights of women to property ownership and inheritance during and after 

marriage in the Nigerian Constitution, the same way the Kenyan Constitution reflected Article 7(d) 

of the Maputo Protocol in Article 45 (3) of the Kenyan Constitution. The National Assembly 

should take significant steps to incorporate treaties that Nigeria has ratified into our domestic laws, 

especially human rights instruments that protect and promote the rights of women to property 

ownership and inheritance. 

 Further, the Nigerian government should allow treaties or Conventions ratified by the government 

to form part of the laws, as done in Kenya.850 This will help Nigerian courts apply international 

and regional human rights instruments without first domesticating them. This will encourage the 

judiciary's attitude to preserve human rights by upholding gender equality in cases of property 

rights discrimination. It is the duty of courts to enforce human rights and interpret laws. This is 

possible when these laws are domesticated or incorporated into Nigerian laws. Additionally, the 

government should provide adequate funding for the judicial system to address property disputes 

in a timely and gender-sensitive manner. In the same vein, the Nigerian government should remove 

all cultural, religious, and socio-economic factors that impede the effective implementation of 

international and human rights instruments in Nigeria. 

6.4.4 Advocacy, support, and creation of awareness about women’s property rights 

Both Governmental Agencies and Non-Governmental Organizations (NGOs) have important roles 

to play in the area of advocacy and the creation of awareness of the property rights of women in 

Nigeria. There is a need to disseminate international and regional human rights instruments that 

                                                           
850 See Chapter 5. 
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protect and promote the rights of women to property ownership and inheritance amongst 

stakeholders, policies and lawmakers, traditional rulers, and the public, especially people living in 

rural areas. 

In addition, the Nigerian government should prioritise educating citizens on the importance of 

gender equality and the legal backing provided by international human rights treaties. Traditional 

rulers could also use their influence to promote gender equality by collaborating with advocacy 

groups to organise public engagements, sensitisation campaigns, and cultural events that promote 

women's rights. 

Further, NGOs should focus on providing support to women who face cultural barriers to accessing 

their inheritance and property rights. This support may include legal counselling, advocacy 

support, and financial assistance for legal fees to ensure women can effectively defend their rights. 

The National Centre for Women’s Development should collaborate with NGOs to promote and 

protect the rights of women to property ownership and inheritance during and after marriage in 

Nigeria by setting up a monitoring Committee that will investigate and make reports on any form 

of discrimination against women in the area of property rights to the FMWAD. 

6.4.5 National human rights institution 

The Nigerian government should establish the National Gender Equality Commission NGEC at 

the Federal level with offices in each state of the federation that will specifically promote and 

protect the property rights of women during and after marriage. The NGEC will be in charge of 

examining Nigerian communities that exclude women from property ownership and inheritance, 

as well as organising workshops and seminars to educate them on non-discrimination rights and 

women's property rights during and after marriage. Equally, the Commission shall be responsible 
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protecting, promoting, monitoring, and evaluating gender equality through research, policy 

development, public education, legislative initiatives, effective monitoring, and litigation. This is 

similar to the roles of the Commission for Gender Equality in South Africa and the National 

Gender and Equality Commission in Kenya. 

6.4.6 The approach of the Judiciary 

The Nigerian court needs to formulate a proper approach by reflecting the notion of substantive 

equality in determining and interpreting the non-discrimination rights in the Nigerian Constitution. 

When interpreting the non-discrimination provision, the court should consider the historical 

injustices and the patriarchal nature of most traditional communities. There is an urgent need for 

the Nigerian courts to take judicial notice of the discrimination against women in property rights 

during and after marriage to effectively interpret the non-discrimination rights enshrined in the 

Nigerian Constitution. The lesson could be from the South Africa Constitutional Court, which 

established a substantive definition of equality in Brink’s case, admitting that discrimination 

against members of underprivileged groups can result in a pattern of injury and disadvantage for 

the entire group. Because it fosters and institutionalises inequality among different groups in our 

society, discrimination is wrong.851 

 

 

 

 

                                                           
851 See also the Harksen’s case.  
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