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In this thesis the use of the term ‘black’ connotes the African, Coloured and Indian population
groupings within South Africa. The ‘African’, ‘Coloured’ and ‘Indian’ terminology arises from
the apartheid government’s race based classifications introduced by the notorious Population
Registration Act 30 of 1950. The terms ‘African’, ‘Coloured’ and ‘Indian’ are employed when
referring to one of these apartheid designated groups only.
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Abstract

South Africa’s basic education system remains deeply unequal, fuelled in part by the
inequitable access of black and poor children to good public schools that are overwhelmingly
concentrated in more affluent ‘whiter areas’. South Africa’s current legislative and policy
framework has resulted in schools (those in Gauteng not included) being permitted to determine
their own feeder zone criteria for admission purposes. The use of geographical proximity as a
criterion in the admission policies and practices of schools belies South Africa’s history of
segregation and its continued manifestation. It is inevitably black children who are
disproportionately and adversely affected by the use of feeder zones. This study provides
contextual background concerning the group areas and Bantu Education legacy that still
endure. An account of some of the historical events that underpinned and informed the passing
of the South African Schools Act, and which have ultimately led to much contestation in the
sphere of school governance, including in the application of feeder zones in school admissions
is provided. An analysis of the jurisprudence relating to the policy making functions of school
governing bodies is also undertaken with a view to determining its implications for school
zoning. This study endeavours to give legal meaning and content to the concept of ‘equitable
access’ to public schooling in the South African context. The legal and policy framework
relevant to feeder zones is engaged with and its impact on equitable access to schooling
assessed. This study provides a narrative on the way the KwaZulu-Natal, Gauteng and Western
Cape provincial education departments have addressed the inequalities arising from the
application of feeder zones to date. This study also explores the possibility of heads of
provincial education departments being legally required to establish non-contiguous feeder
zones for schools in their provinces. An exercise in comparative analysis with the United States
is undertaken to draw lessons for South Africa. The viability of the use of feeder zones to
eradicate unfair discrimination and ensure equitable access to schooling in the South African

education system is investigated and potential alternative and more effective models explored.

KEY WORDS: admission policies, apartheid, attendance zones, boundaries, catchment
areas, desegregation, discrimination, education, equality, feeder areas,
feeder zones, former Model C schools, gerrymandering, group areas,
learners, neighbourhood, school choice, school governance, school
governing bodies, school zoning, segregation, spatial apartheid, spatial

distribution, spatial justice, urban geography, urban landscape, zoni
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CHAPTER 1
MAPPING INEQUALITY:

THE INJUSTICE OF FEEDER ZONES

11 INTRODUCTION

Fish Hoek High School is a historically white Western Cape school nestled in the scenic valley
of Fish Hoek. The valley is surrounded by ocean on the east and west and flanked by mountains
to the north and south.? Apartheid’s spatial legacy is palpable in the residential patterns of the
valley which clearly evidence the forced removals of non-white families from the area
following the Group Areas Act of 1954.2 Not far from Fish Hoek High, rests the predominantly
black township of Masiphumelele.®> Masiphumelele was formed towards the end of the 1980s
in rebellion against the apartheid government’s strategy to forcibly remoyve black Africans to
the far off township of Khayelitsha, and coloureds to the closer area of Ocean View.* The term
Masiphumelele is a Xhosa word which means ‘let us succeed together’.®> A term drenched in
irony in a valley that remains highly segregated. Fish Hoek High’s mission statement, which
boldly adorns the first page of its website, proudly proclaims ‘excellence right on your
doorstep’.® Yet another positive catch phrase seeped in irony. For Masiphumelele children,
although Fish Hoek High is just a few kilometres away: it might as well be far beyond the vast
expanse of Atlantic Ocean which looks upon the valley. This is because the gates of Fish Hoek
High remain largely shut to the children of Masiphumelele. What blocks these impoverished

black children from enrolling at the school is Fish Hoek High’s feeder zone policy.

In 2012 Equal Education Law Centre (EELC),” after being approached by a concerned parent,
conducted an analysis of Fish Hoek High’s then admission policy. This analysis revealed that

parts of the prestigious and picturesque area of Noordhoek (about 8km from Fish Hoek High)

! Mann PJ Environmental perceptions a case study of Fish Hoek Senior High School (unpublished Master’s
Thesis, University of Cape Town, 1996) 4.

2 Gooskens | Boundaries and crossing points: Geography, class and identity in the Fish Hoek valley’ (2006)
Working Paper No. 168 Centre for Social Science Research Social Surveys Unit Boundaries 10. The Group Areas
Act 41 of 1950.

3 Institute for Justice and Reconciliation Annual Report 2008 (2008) 1JR 8.

4 Institute for Justice and Reconciliation Annual Report 2008 (2008) 1JR 8.

> Western Cape Provincial Government ‘Documenting and evaluation report, Masiphumelele Conflict
Intervention August 2006 — March 2007 (2007) Western Cape Government 22.

6 Fish Hoek High School ‘Fish Hoek High School — Excellence Right on your doorstep’ available at
https://fishhoekhighschool.co.za/ (accessed 15 December 2020).

" The Equal Education Law Centre is a legal NGO which specialises in education law and policy.
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was included in the school’s primary catchment area, sections of the touristy beach side suburb
of Muizenberg (about a 9km stretch from the school) fell within Fish Hoek High’s secondary
zone, whilst the impoverished informal settlement of Masiphumelele fell short of the school’s
zoning area despite being situated a mere 5.2 km from the school .2 A blatant case of race based
gerrymandering emerges when one examines the racially fractious nature of these shrewdly
carved boundary lines. By manipulating the shape of its feeder zone, Fish Hoek High was able

to deny ‘undesirable’ black and poor learners from Masiphumelele access to the school.

Fish Hoek High’s feeder zone clause in its admission policy has since been amended. It now
reads: ‘[p]reference will be given to learners residing south of Atlantic Road, Muizenberg’.°
This is an arbitrary boundary line which is hard to comprehend when studying a map of the

area.

».

Cdpe'To

W

Lo

e T
£y S
‘oyAtlantic Road

Masiphumqlgl'e OF "\S;Fish Hoek High!School

Figure 1

8 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) paras 19.4 and 19.5.

® Section 3.1 of the Admissions Policy of Fish Hoek High School. Fish Hoek High School ‘Admissions Policy’
available at https://fishhoekhighschool.co.za/school-history/admission-policy/ (accessed 15 December 2021).
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One thing which is abundantly clear though, south of Atlantic Road, Muizenberg remains a
‘safe’ distance from Masiphumelele. Once again, this black township is conveniently excluded
from Fish Hoek High’s catchment area. Notably, most South African schools who apply feeder
zones (a demarcated area from which a school draws its core learner intake) are based in more
affluent suburbs,® such as Fish Hoek. Across the country some of these more well-off schools
consciously choose to demarcate their feeder zones in a manner that excludes poor and black
communities like Masiphumelele.!! Fish Hoek High’s racialised feeder zone policy is therefore
not an anomaly but a widespread practice that has been allowed to run rampant in South

Africa’s public education system as this thesis will show.

South Africa’s public education system has been described as ‘bimodal” when viewed against
the distribution of learner outcomes across the country. What is in theory a single education
system is, in reality, two separate schooling systems given this spread of learner achievement.?
These two systems are largely split along historical-education-system and socio economic
lines.®® Learner performance testing reveals that only about 25% of South Africa’s learners
attend primary and secondary schools of high quality. These learners stem from wealthier
families of all races.!* Schools that catered largely to the needs of white children under
apartheid, fall within this smaller category of good quality schools.’® It is often these
historically privileged good schools who employ feeder zones as an admission criterion.'® The
use of proximity in the school admissions process bears a poignant injustice in the South
African context. This is because the apartheid government, in its effort to achieve the severing
of the different race groupings in the country, pursued a policy of legislated segregation. By
stealth of law both residential areas and schools were divided according to race with oppressive

living and schooling conditions imposed on black people.r” These divisions persist. Schools

10 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) para 24.

1 Jansen JD ‘Access and Values in Education’ (2001) A paper presented at the “Saamtrek” Conference on Values,
Education, and Democracy in the 21st century Kirstenbosch, Cape Town 790.

12 Spaull N ‘Education in SA: A tale of two systems’ PoliticsWeb 31 August 2012 available at
https://www.politicsweb.co.za/opinion/education-in-sa-a-tale-of-two-systems (accessed 8 August 2018).

13 Spaull N “‘Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal of
Educational Development 438.

14 Spaull N ‘Education in SA: A tale of two systems’ PoliticswWeb 31 August 2012 available at
https://www.politicsweb.co.za/opinion/education-in-sa-a-tale-of-two-systems (accessed 8 August 2018).
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that are locally accessible to black children by and large remain historically black schools,®
and many of these schools remain notoriously dysfunctional.’® African schools in particular
(the bulk of schools in the public education system) continue to be ‘largely uni-racial and
poor.’?® The historical, and continued, connection between residential and schooling patterns
as well as whiteness and wealth in South Africa means that it is invariably black children who

are adversely affected by the current use of feeder zones to regulate access to schooling.?

This thesis focuses on the impact and consequences of the use of geographical proximity as a
criterion in the school admissions process. In particular, the research examines the impact of
feeder zones on the majority of impoverished black learners’ ability to enjoy their right to basic
education and to be free from unfair racial discrimination. Also researched is the possibility
and viability of the use of state established feeder zones to help dismantle rather than entrench
racial inequality in South Africa (transformative zoning), as well as potential alternatives to

school zoning.

1.2 BACKGROUND

The below section discusses the historical context of spatial injustice and black education
delivery in South Africa and the manner in which the two inter-relate and ultimately manifest
to reinforce unequal education provisioning in current day South Africa. The problem with the

use of geographical proximity in the school admission process is, in the process, explained.

1.2.1 Everything has to do with geography

The phenomenon of race-based boundary drawing to segregate South Africa’s white population
from its non-white population has been deeply etched into the country’s soil. The racially

fragmented surfaces of South Aftrica’s cities can be ascribed to the ruthless and systematic way

18 Yamauchi F ‘School quality, clustering and government subsidy in post-apartheid South Africa’ (2011) 30:1
Economics of Education Review 148.

19 Spaull N ‘Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal of
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South Africa’s black population were deprived of their land by the colonial and then apartheid
regimes. Any attempt at understanding the racially inequitable impact of tying residential
proximity to school admissions requires an understanding of this tragic history. Dating as far
back as the 1840’s the authorities in South Africa’s pre Union early towns set up townships to
house their African population.?? These were commonly termed ‘locations’.?® The discovery
of diamonds in 1867 and gold in 1884 accelerated urbanisation,? and resulted in the emergence
of new industrial towns.?® This economic growth attracted a significant number of migrants in
search of work on the mines.? Post 1876 the bigger mining companies applied rigid controls
over African migrant labourers.?” Once employed, African mine workers and the areas in which
they stayed were stringently managed. This ensured that African employees could not leave
their place of employment or residence nearby the mines and relocate their families to stay with
them.?® Requirements concerning the carrying of passes by migrant labourer’s were applied to
regulate their movement and undercut their ability to secure higher wages.?® In the diamond
unearthing area of Kimberley surfaced one of the earliest and harshest designs of labour control
in the story of South Africa.*®® It is here where closed compounds were first built in the 1880’s
to house African migrant workers. These were described as ‘gaol-like institutions’ appearing
more like a jail than a residence.®! This set up allowed mine-owners to exert stricter control
over their unskilled African labour force,® and guaranteed a sturdier. labour supply.®
Johannesburg would later adopt a less stringent version of this model.** As a result,

22 Freund B The African City (2007) 109.

2 Davenport TRH ‘The Beginnings of Urban Segregation in South Africa: The Native (Urban Areas) Act of 1923
and its Background’ (1971) Occasional Paper No. 15, Institute of Social and Economic Research, Rhodes
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Johannesburg became extremely segregated.® The changes brought about by the discovery of
precious minerals in South Africa served as the foundation for the ‘spatial engineering” which

would be inflicted on the country for years to come.®

The 1904 bubonic plague and the 1918 influenza outbreak are noted as significant factors
which drove the creation of ‘native locations’ in South Africa.®” Mere weeks after the bubonic
plague was first discovered in Cape Town in 1901, about six to seven thousand Africans were
uprooted from the central city and displaced to a black township about 8 kilometres away.*
With the plague as its ruse, local authorities in Johannesburg forcibly relocated Indian, coloured
and African residents of the inner-city to the remote Klipspruit Farm. This farm would later

expand with the creation of further African townships into what is now present-day Soweto.3®

The notorious Land Act of 1913,*° continued the process of stripping African people of their
land.** The Act split South Africa into ‘two irredeemably unequal zones’.*? The one,
constituting about 87% of South Africa’s most fruitful and productive land, was reserved for
the white population. The remainder comprised barren land on the remaote peripheries reserved
for African people alone.*® The 1913 Land Act served to implement the policy of segregating

the races which was to reach its most extreme form during apartheid.**

The Transvaal local government established the Stallard Commission in 1922. The

Commission was tasked with investigating the existence of black people in towns.*® The
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Commission proposed a structure of influx control aimed at restricting the movement of
African people into urban areas.”® As a consequence of its proposal, the Native Urban Areas
Act of 1923 was passed.*” Under this legislation, African people were only allowed within
towns to the extent that their presence was required and were compelled to leave once this was
no longer so.* That is, they were not allowed to reside in towns permanently. This legislation
led to the creation of townships on the periphery of urban areas to house African workers during
their stay in towns.*° Langa in Cape Town and Lamontville in Durban were established in this
way. Due to this Act, the geographical landscape of Johannesburg morphed significantly.
Parnell records how the 1923 Native Urban Areas Act was ‘systematically winning the war of

imprinting a racial geography onto the Johannesburg residential map.”*

Other legislation used to effect forced removals include the Black Administration Act of
1927,° and the Slums Act of 1934.2 The latter was employed in Cape Town to destroy racially
diverse slums within the urban centre and to implement coloured designated housing projects
on the Cape Flats—an expansive wind swept flat land area, blanketed in sand and laying
southeast of the city.>® Under this law, Johannesburg’s African residents were relocated to the
newly established remote township in what was to be Soweto.>* By law African people were
required to be in constant possession of an identity document (dompass) indicating the legal

basis for their stay in an urban area and could be prosecuted for not doing s0.%
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Racially discriminatory public housing practices at state hands also entrenched racial
segregation in South African cities.>® These practices would eventually be legalised in 1943.%7
White-middle class suburbia played their role in cementing racial segregation through housing
covenants in the private housing market which prohibited the sale of homes to coloureds and
Indians within certain neighbourhoods.>® One such instance, involved a group of residents in
Rondebosch in the south of Cape Town who used racially restrictive clauses with success in
their housing deeds to maintain the white character of their neighbourhood block.*® Prior to
1950 most of Johannesburg’s 20" century suburbs were zoned through the use of these

covenants.5°

The apartheid government launched a particularly brutal and systematic attempt at achieving
racial segregation between 1950 and 1991 which mutated the country’s urban residential
patterns drastically.®* The 1950 Population Registration Act assigned different race types to
South Africans.%? The three major being European (White), Native/Bantu (African) and
Coloured.®® The enforced separation of these different racial categories was intended to
reinforce white supremacist ideology.®* The Population Registration Act represented one of the
apartheid government’s first significant legislative efforts aimed at ensuring racial

segregation.®® The Group Areas Act,®® (also introduced in 1950) was intended to dislodge
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coloured and Asian inhabitants from the country’s urban centres and to establish a string of
separate mono racial neighbourhoods. 8’ Under the legislation all towns and cities were to be
zoned according to racial categories.®® Via the authority of this Act, government forcibly
removed significant numbers of non-white South Africans from their homes in conveniently
situated areas and dumped them usually in far-off and under-developed areas on the periphery
of cities.®® In one of the most notorious mass displacements, 55 000 coloured people and those
of Indian descent living in the prime location of District Six were forcibly removed and
displaced to areas on the Cape Flats,”® such as Manenberg, Lavender Hill and Hanover Park."
The African residents of District Six suffered a similar fate,’”> and were strewn into townships
like Langa and Gugulethu.” In excess of half of Durban’s residents would be relocated under

duress via the Group Areas Act,” destroying in the process racially diverse communities.”

The Act ensured that a ‘substantial buffer zone’ usually separated non-white townships from
the closest white suburb.”® Townships were laid out and constructed-in a way that they could
easily be fenced in should an uprising occur.”” Over the 1950s and 1960s these apartheid
conceived townships were built in several of South Africa’s urban areas on a massive scale.’®
By the time the Group Areas Act was repealed in 1991, the apartheid apparatus had virtually

succeeded in its attempts to achieve complete residential separation of the African and coloured
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populations from South Africa’s white population.® At the point of repeal, a mere 8.6% of

South Africa’s urban population lived in an area which had not been designated to their race.®

Christopher explains how the group areas legacy remains alive and kicking in South African
town and cities.?? Tragically, the ‘post-apartheid city’ bears a remarkable resemblance to the
apartheid one.®® South Africa’s urban areas are considered as some of the most segregated and
unequal places on earth.®* In today’s South Africa, large expanses of formal and informal black
township housing riddle the country’s urban spaces and are set physically apart from
historically white areas (HWA), largely by distance, but also by main high ways, train tracks
and rivers.®®> The majority of black families still live in these townships.®® This urban setting
bears particular significance for education provisioning.?” It is against this racially distorted
landscape that the use of feeder zones in the school admissions process must be analysed and
understood. Considerations of spatial inequality and South Africa’s history of spatial injustice
must form a key aspect of any attempt at redressing the deep inequities that plague South

Africa’s public education system.

This thesis focuses on the urban setting because the problem of exclusionary feeder zones is
most acute in urban areas.®® In particular, this thesis concentrates on the Western Cape,
KwaZulu-Natal and Gauteng. These three provinces have been chosen because they are home
to South Africa’s three largest urban centres — Durban, Cape Town and Johannesburg. In each
of these cities the link between geography and schooling remains extremely tight and thus make

for fitting consideration.®°
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1.2.2 Weaponising education

Anti-apartheid stalwart, Steve Biko, famously wrote ‘the most potent weapon in the hands of
the oppressor is the mind of the oppressed.”®® The minds of the oppressed is precisely what
both the colonialist and apartheid government sought to control through the use of racially
segregated schooling. These regimes wielded education as a weapon of mass destruction which
they inflicted with devastating success against generations of black South Africans. The use of
feeder zones based purely on geographical proximity by South Africa’s historical white schools
(HWS) reinflicts such devastation. To appreciate the egregious extent of this reinflicted injury,

requires an appreciation of the history of segregated schooling in South Africa.

The Union government followed a stringent policy of socially segregating whites from non-
whites.%! As a component of this policy, the government developed a scheme for schooling
African people termed ‘native education’.®? In 1935, the government established the Inter-
departmental Committee on Native Education,®® to make recommendations concerning the
management of native education.®* The report of the committee captures the policy of native

education as such:

‘The Education of the White child prepares him for life in a dominant society and the
education of the black child for a subordinate society.... Limits [of native education]
form part of the social and economic structure of the country.”%

The core aim of native education was to disadvantage African children through a mediocre
curriculum, badly trained teachers and a poor learning environment.®® It was under the Union
government that South Africa first witnessed an official separate syllabus for white and black
primary school children.®” Native education was intended to strengthen prevailing perceptions
of white superiority whilst at the same time instilling in African children the idea that the

subordinate position they occupy in society could be ascribed to their substandard mental
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status.”® The native education system was marked by significant numbers of unqualified
teachers,® (many of whom lacked a secondary education),’®® understaffing, insufficient
funding, overcrowded classrooms, a scarcity of equipment, inadequate infrastructure,'®* with
‘very poor’ ventilation and lighting,'%? and a dearth of basic facilities.’®® School ‘[a]ssembly
halls, cloak rooms, wash basins, or the facilities which modern school hygiene demands’ were
all in rare supply.t® Furniture and books too, were uncommon.i® Dr Wollheim of the South
African Institute of Race Relations, after conducting inspections of African rural schools,
described the deplorable learning conditions experienced by African children in his 1943

report:

‘Buildings in most cases consist of tin shanties or wattle daub huts into which are crammed
two or three times the number of pupils which the room should hold. The equipment is
correspondingly pitiful... The salaries paid to teachers are likewise appalling... The
teachers are seriously overloaded, and one teacher will occasionally be found to be
teaching from eighty to one hundred pupils in two or three different standards all in the
same room. 106

By the end of the 1940s South Africa’s education system could simply not cope with delivering
schooling to the expanding urban populace.'” The country’s racially segregated system in its
entirety was staring at the prospect of complete collapse. 1% Phillips states that the ruling regime
was well aware that the party’s official policy of relocating urban African people and
distributing them into the rural parts of the country, was unachievable. According to Phillips,
the actual strategy for preserving white supremacy in the face of an increasing black urban

presence was therefore to dominate the working class, exploit the possibilities offered by their
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Review 93.

9 Jansen J ‘Curriculum as a political phenomenon: Historical reflections on black South African education’ (1990)
59(2) The Journal of Negro Education 200.

100 yan der Porl J ‘Native Education in South Africa’ (1935) 34:136 Journal of the Royal African Society 319 and
320.

101 | eonie A The development of Bantu education in South Africa, 1652-1954 (unpublished doctoral thesis,
Montana State University, 1965) 98.

102 Horrell M African education, some origins and developments (1963) Johannesburg: Institute of Race Relations
55.

103 Jansen J ‘Curriculum as a political phenomenon: Historical reflections on black South African education’
(1990) 59(2) The Journal of Negro Education 200.

104 Horrell M African education, some origins and developments (1963) 55.

105 Christie P & Collins C ‘Bantu education: Apartheid ideology or labour reproduction?” (1982) 18:1
Comparative Education 62 and 63.

1% Hirson B Year of Fire, Year of Ash: The Soweto Revolt: Roots of a Revolution? (1979) 40.

107 Phillips A ‘Bantu Education’ (1999) 6:2 The Review: A Journal of Undergraduate Student Research 23.

108 Christie P & Collins C ‘Bantu Education: Apartheid ideology or labour reproduction?’ (1982) 18:1
Comparative Education 65.

12

https://etd.uwc.ac.za/


javascript:;

labour and regulate the social and political aspects of their being.1*® Enter Bantu Education. In
1951, the master plan of introducing Bantu Education as an inferior form of education for
African children was laid bare.'° Discussing apartheid education policies, the South African

Minister of Native Affairs, Dr Hendrik Verwoerd, maintained that no place existed for Africans

‘in the European community above the level of certain forms of labour ... What is the use
of teaching the Bantu child mathematics when it cannot use it in practice? That is quite
absurd. Education must train people in accordance with their opportunities in life,
according to the sphere in which they live’.}!

In line with this Verwoerdian vision, the Bantu Education Act was introduced in 1953.11?
Under the Act all bantu schools within the country would now fall under the command of the
Department of Native Affairs at the national level.!*® The Act empowered the Minister of
Native Affairs to determine whether a ‘bantu community school’ (a school founded or
sustained by a bantu authority/tribe/community/native council) would receive a government
subsidy from funds appropriated or reserved by parliament for native schooling.!** The
Minister also enjoyed control over whether government subsidies would be allocated to assist
with the building or maintaining of a bantu community school.**® Moreover, the Minister had
wide and unbridled power to suspend, decrease or withdraw any government support or subsidy
offered in this way.!!® The Minister was further empowered to determine whether government
subsidy could be assigned to the creation or maintenance of government operated bantu
schools.'” The Minister had full discretion to shut or ‘disestablish’ any government run bantu
schools.'!8 Similarly, the Minister had control over whether to make ‘grants-in-aid to any native
school’,!® and to withdraw or lessen any such grant once made.'?° The Act prohibited anyone
from building, operating or maintaining a non-governmental native/bantu school except where

formally registered.?! This meant that no educational institution could be created or run in the

109 Phillips A ‘Bantu Education’ (1999) 6:2 The Review: A Journal of Undergraduate Student Research 24.

110 Phillips A ‘Bantu Education’ (1999) 6:2 The Review: A Journal of Undergraduate Student Research 23.
11Verwoerd 1955 quoted in South African History Online ‘Soweto forty years on: The Black student rebellion
of 1976 by Professor Noor Nieftagodien’ available at https://www.sahistory.org.za/archive/soweto-forty-years-
black-student-rebellion-1976-professor-noor-nieftagodien (accessed 29 August 2022).

112 Bantu Education Act 47 of 1953 (Bantu Education Act).

113 Section 2 of the Bantu Education Act.

114 Section 6(1)(a) of the Bantu Education Act.

115 Section 6(1)(b) of the Bantu Education Act.

116 Section 6(1)(b) of the Bantu Education Act.

117 Section 7(1)(a) of the Bantu Education Act.

118 Section 7(1)(a) of the Bantu Education Act.

119 Section 8(1) of the Bantu Education Act.

120 Section 8(2) of the Bantu Education Act.

121 Section 9(1) of the Bantu Education Act 47.
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absence of the Minister’s approval.}?2 Any person who admitted an African person to a school
not registered under the legislation committed a crime and would be heavily fined if convicted,
and imprisoned if unable to pay.'?® The same applied where anyone created, operated or
maintained an unregistered native/bantu school.}?* The legislation further ensured that
government selected and oversaw school boards and committees,'?® to prevent the rise of
alternatives to bantu schooling.!?® The Act left it to the Minister to draft regulations concerning
the content of education.*?” The Bantu Education Act thus served to give government complete
control over African education and to squeeze out any potential avenues for African children

to enjoy a solid education.

A single syllabus was forced on African learners,'?® which taught concepts of racial hierarchy
(“the colour-caste system’) and the belief that the inferior position they occupied in society was
both legitimate and natural.?® Outside of the ideological dimensions of Bantu Education, the
system also had economic undercurrents.’*® Industrial expansion had created a demand for
semiskilled workers within factories.** Bantu Education functioned as a means to churn out
low skilled labour to meet these capitalist needs.'®> The syllabus was therefore geared at
preparing African children to serve these demands and to frustrate their ability to compete with
white South Africans.!®® The curriculum was designed to inculcate in African people
‘appropriate work attitudes’ including ‘diligence and punctuality’.*** The curriculum thus
served to reinforce white supremacy and the political and economic dominance of white South

122 Hirson B Year of Fire, Year of Ash: The Soweto Revolt: Roots of a Revolution? (1979) 45.

123 Section 9(3) of the Bantu Education Act.

124 Section 9(3) of the Bantu Education Act.

125 Section 12(1) of the Bantu Education Act.

126 Tomlin H ‘Contesting ideologies and the struggle for equality: Reconsidering the politics of education in South
Africa’ (2016) 14:6 Policy Futures in Education 848.

127 Section 15(1) of the Bantu Education Act 47 of 1953.

128 Phillips A ‘Bantu Education’ (1999) 6:2 The Review: A Journal of Undergraduate Student Research 24.

129 Christie P & Collins C ‘Bantu education: Apartheid ideology or labour reproduction?” (1982) 18:1
Comparative Education 65. Ndimande BS ‘From Bantu Education to the fight for socially just education’ (2013)
46:1 Equity & Excellence in Education 23.

130 Ndimande BS ‘From Bantu Education to the fight for socially just education’ (2013) 46:1 Equity & Excellence
in Education 22.

131 Phillips A ‘Bantu Education’ (1999) 6:2 The Review: A Journal of Undergraduate Student Research 24.

132 Christie P & Collins C ‘Bantu education: Apartheid ideology or labour reproduction?’ (1982) 18:1
Comparative Education 65.

133 Thobejanea TD ‘History of apartheid education and the problems of reconstruction in South Aftrica’ (2013) 3:1
Sociology Study 1 and 2.

134 Christie P & Collins C ‘Bantu education: Apartheid ideology or labour reproduction?” (1982) 18:1
Comparative Education 65.
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Africans.®® In this way, Bantu Education also operated as a mechanism for suppressing violent

political uprisings.1%

Bantu Education was of an extremely poor standard. Teachers were ordinarily poorly trained,
classrooms were overcrowded,® and there was a systematic scarcity of textbooks,
stationary,*®® and equipment.®*® In stark contrast, HWS were fully equipped courtesy of the
state,’¥® and white children benefited from low learner to teacher class ratios.!** Annual
government expenditure on educating white children far outstripped that incurred on African
children’s schooling. At the height of apartheid, the government spent more than ten times per
child on educating white children in comparison with their spending on African children’s
schooling needs.!*? Although the starkest divisions were between African and white
educational provisioning,** the government also spent less on educating Indian and coloured
children in comparison to their white counterparts.*** Under apartheid, educational
provisioning was administered through several separate education departments all fragmented
along the lines of race and ethnicity. Each department constituted a bureaucracy unto itself,
governed by separate laws and run by separate staff.1*> Four provincial education departments
together with the national Department of Education and Culture were responsible for
administering the education of white children. African schooling in the ten independent
‘homelands’ were administered through the particular ministry for homeland education. The
national Department of Education and Training based in Pretoria managed African education
beyond the homelands. Coloured education was managed by a national Own Affairs Ministry

in Cape Town and Asian Education by a national Own Affairs Ministry in Durban. In addition,

135 Chisholm L ‘Apartheid education legacies and new directions in post-apartheid South Africa’ (2012) 8 Storia
delle donne 85.

1% Ndimande BS ‘From Bantu Education to the fight for socially just education’ (2013) 46:1 Equity & Excellence
in Education 22,

137 Johnson WR ‘Keystone of Apartheid’ (1982) 13:3 African Education and Social Stratification 221 and 222.
138 Fiske E and Ladd H ‘Racial equality in education: How far has South Africa come? (2005) Working Paper
Series SAN 05-03 Terry Standford Institute of Public Policy, Duke [unnumbered].

139 Johnson WR ‘Keystone of Apartheid’ (1982) 13:3 African Education and Social Stratification 221 and 222.
140 Horn A & Henning S ‘Dimensions of change in white South African education, 1990-1992" (1997) 88:3
Tijdschrift Voor Economische en Sociale Geografie 273.

141 Hofmeyr J & Hall G The National Teacher Education Audit: A synthesis report (Johannesburg, Edupol) (1995)
[unnumbered].

142 Fiske E & Ladd H ‘Racial equality in education: How far has South Africa come? (2005) Working Paper Series
SAN 05-03 Terry Standford Institute of Public Policy, Duke [unnumbered].

143 Thobejanea TD ‘History of apartheid education and the problems of reconstruction in South Africa’ (2013) 2.
144 Chisholm L ‘Apartheid education legacies and new directions in post-apartheid South Africa’ (2012) 8 Storia
delle donne 88.

145 Carrim N ‘Anti-racism and the ‘new’ South African educational order’ (1998) 28:3 Cambridge Journal of
Education 303.
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the Department of National Education managed ‘national policy, sport, cultural and library
services.” ¢ Given this multiplex structure, it was usual for there to be as many as six of these

departments functioning with their distinct administrative systems in one urban area alone.#’

When the new democratic government assumed power in 1994, it found itself heir to a deeply
unequal, highly fractured and profoundly discriminatory education system characterised in
accordance with race.}*® Schools in most ‘urban working-class communities’ still endure
significant class sizes and appalling facilities.’*® Large disparities in schooling resources
between black and white schools continue to reflect historical inequities.*®® As explained
above, urban areas remain largely segregated according to the areas assigned to racial groups
during apartheid. It is in historically black areas that the black schools that were so deprived
during apartheid are situated. It is understandable why these entrenched schooling inequities
would drive black parents to flee township schools in search of a better education for their
children in HWS located in more distant and affluent areas.’® The use of geographical
proximity as a criterion in the school admissions process must therefore also be evaluated and
comprehended in the context of the enduring legacy of Bantu Education within South Africa’s
basic education system, and the desperate desire of black parents to obtain a quality education
for their children in decently resourced and properly functioning schools. To understand the
qualified autonomy conferred on schools to determine their own feeder areas requires an
examination of the historical roots of former Model C schools in South Africa. It is to this that

this chapter next turns.

1.2.3 Historical background of former Model C schools

Plans by the apartheid government to influence the blueprint of a new South African public

education system were assiduously afoot in the flurry that accompanied President Nelson

146 Nel E and Binns T ‘Changing the geography of apartheid education in South Africa’ (1999) 84:2 Geography
119 and 120.

147 Nel E and Binns T ‘Changing the geography of apartheid education in South Africa’ (1999) 84:2 Geography
120.

148 Lemon A ‘Redressing school inequalities in the Eastern Cape, South Africa’ (2004) 30:2 Journal of Southern
African Studies 270.

149 Yamauchi F ‘School quality, clustering and government subsidy in post-apartheid South Africa’ (2011) 30:1
Economics of Education Review 155.

150 Ndimande BS “‘It is a catch 22 situation’: The challenge of race in post-apartheid South African desegregated
schools’ (2009) 2:1 International Critical Childhood Policy Studies Journal 123.

151 Ndimande BS ‘Race and resources: Black parents’ perspectives on post-apartheid South African schools (2012)
534 to 536. Msila V ‘The education exodus: The flight from township schools’ (2005) 2:2 Africa Education
Review 173-174 and 175.
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Mandela’s release from prison and the protracted negotiations that followed.**? By the end of
1990, the Minister of White Education announced that parents of children in HWS would be
allowed to vote on the future governance structure of their schools. These parents could vote
for their schools to continue catering exclusively to white children or to take on the character
of one of three different models. The Model A option allowed for conversion to complete
private status and state assets such as school buildings and equipment would be sold off or
leased to these newly converted private schools at market value or less. These ‘new’ private
schools would receive a state subsidy covering almost half of their operational costs and equal
to that provided to private schools at the time. Schools electing Model B would remain state
funded, but admissions policies were to be determined by a management council subject to the
learner population remaining 50% + 1 white. Under Model C, HWS would assume state aided
status with a management structure responsible for daily school operations, including the
appointments of teachers and the generation of school fees. The state subsidy received by these
schools covered salaries which amounted to approximately 80% of their operating budget.®>?
However, Model C schools would be required to maintain a majority white student population
and ensure preferential admission to white children from select geographical areas (feeder

areas).’>

The apartheid government was aware that, with a democratic transition imminent, white
parents would have to pay fees to preserve. their schools’ advantageous conditions.’™® The
Model C structure therefore conferred more autonomy on schools and represented a trade-off
in terms of which white parents would take on some of the financial burden of educating their

children and, in exchange, would receive ‘greater parental voice’ on the admission of ‘other

152 Christie P ‘Transition tricks? Policy models for school desegregation in South Africa, 1990-94° (1995) 10:1
Journal of Education Policy 45-51. Christie P & McKinney C ‘Decoloniality and ‘Model C’ schools: Ethos,
language and the protests of 2016” (2017) 21:3 Education as Change 168-169.

153 Christie P & McKinney C ‘Decoloniality and ‘Model C’ schools: Ethos, language and the protests of 2016’
(2017) 21:3 Education as Change 168. Christie P ‘Transition tricks? Policy models for school desegregation in
South Africa, 1990-94° (1995) 10:1 Journal of Education Policy 47-48. Tikly L & Mabogoane T ‘Marketisation
as a strategy for desegregation and redress: The case of historically white schools in South Africa’ (1997) 43:2-3
International Review of Education 162. Bell J & Morton McKay T ‘The rise of ‘Class apartheid’ in accessing
secondary schools in Sandton, Gauteng’ (2011) 17 Southern African Review of Education 33.

154 Christie P & McKinney C ‘Decoloniality and ‘Model C’ schools: Ethos, language and the protests of 2016
(2017) 21:3 Education as Change 168. Christie P ‘Transition tricks? Policy models for school desegregation in
South Africa, 1990-94° (1995) 10:1 Journal of Education Policy 48. Horn A & Henning S ‘Dimensions of change
in white South African education, 1990-1992° (1997) 88:3 Tijdschrift Voor Economische en Sociale Geografie
274.

155 Pampallis J ‘Education reform and school choice in South Africa’ in Plank N & Sykes G (eds) Choosing
Choice: School Choice in International Perspective (2003) 146.

17

https://etd.uwc.ac.za/


https://link.springer.com/journal/11159

population groups’ to their children’s schools.?®® Model C schools were required to uphold a
traditional ethos of ‘Christian national education’ and the language of instruction would be
English and Afrikaans only.*>” The public school grounds and buildings that these schools had
made use of were legally transferred to them free of charge to be returned to the state in the

event of their closure.'®®

When the 1991 academic year began HWS were, for the first time since 1948, legally allowed
to enrol black children.’®® The following year the apartheid government, facing financial strain,
compelled all HWS to convert to ‘Model C’. Two years later, the seeing in of South Africa’s
1994 interim Constitution with its non-discriminatory vision spelt the end to racial quotas.'®®
It is these good schools, post democracy that have come to be termed ‘former Model C’ in
every day speak. It is also this history that scholars have criticised as preserving the interests
of the white minority and ensuring that inequality in public education remains skewed in white

favour far beyond South Africa’s democratic transition.1%:

Those critical of the enduring effects of the Model C school legacy point out that strong interest
groups within the apartheid apparatus were able to use their political power during deliberations
on the structure of a future South African public education system to secure the schooling

privileges that had thus far been enjoyed by white South Africans.’® Through this power

156 yan Zyl C The De Lange Report: Ten Years On (1991) 44. The De Lange report was the product of an
investigation by the Human Sciences Research Council into education in South Africa.

157 Christie P & McKinney C ‘Decoloniality and ‘Model C’ schools: Ethos, language and the protests of 2016
(2017) 21:3 Education as Change 168.

158 Christie P & McKinney C ‘Decoloniality and ‘Model C’ schools: Ethos, language and the protests of 2016’
(2017) 21:3 Education as Change 168. Pampallis J ‘Education reform and school choice in South Africa’ in Plank
N & Sykes G (eds) Choosing Choice: School Choice in International Perspective (2003) 146. Lemon A & Stevens
L ‘Reshaping education in the new South Africa’ (1999) 84:3 Geographical Association 224.

159 Christie P ‘Transition tricks? Policy models for school desegregation in South Aftrica, 1990-94” (1995) 10:1
Journal of Education Policy 45.

160 Tikly L & Mabogoane T ‘Marketisation as a strategy for desegregation and redress: The case of historically
white schools in South Africa’ (1997) 43:2-3 International Review of Education 162. Bell J & Morton McKay T
“The rise of ‘class apartheid’ in accessing secondary schools in Sandton, Gauteng’ (2011) 17 Southern African
Review of Education 33.

161 Bell J & Morton McKay T “The rise of ‘class apartheid’ in accessing secondary schools in Sandton, Gauteng’
(2011) 17 Southern African Review of Education 32 and 33. Ntshoe I ‘Hidden and subtle effects of racism in law
and school policy in post-apartheid South Africa’ (2009) 15:2 Southern African Review of Education with
Production 90. Carrim N & Sayed Y Open Schools: Reform or Transformation (1991) Upbeat, South African
Research Service 21 to 24 Auvailable at
http://webcache.googleusercontent.com/search?g=cache: Dfsw3SC5Kk0J:www.sahistory.org.za/archive/open-
schools-reform-or-transformation+&cd=1&hl=en&ct=clnk&al=za (accessed 1 August 2018). Tikly L
‘Governmentality and the study of education policy in South Africa’ (2003) 18:2 Journal of Education Policy
270.

162 pampallis J ‘Education reform and school choice in South Africa’ in Plank N & Sykes G (eds) Choosing
Choice: School Choice in International Perspective (2003) 146. Lemon A & Stevens L ‘Reshaping education in
the new South Africa’ (1999) 84:3 Geographical Association 105.
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dynamic these stakeholders were seemingly able to ensure that issues regarding school
autonomy and the establishment of community driven school governing bodies (SGBS)
remained at the fore of discussions.'®® The growth of grassroots community mobilisation in
black communities during apartheid as a means to advance education there also served as

impetus for education provisioning to occur at the local level.*%*

Significant powers were ultimately conferred on all SGBs under the education policy and
legislative framework that was to follow. This level of defined autonomy has ensured that
SGBs, either subtly or not so subtly, can continue to use their acquired powers to make
decisions that preserve their school’s ‘traditional Christian ethos’ and favours certain languages
of instruction to the exclusion of black children. Hence the underlying purpose of the Model C
schooling structure remains essentially as is to the benefit of white minority privilege.'®® It is
this treacherous history which has allowed former Model C’s schools to use the generous levels
of qualified autonomy legally bestowed on them to implement racially exclusionary school
zoning policies and practices. In so doing, these schools have been able to frustrate the attempts

of black and poor learners to gain access to them.

1.2.4 School governing bodies, Heads of Department, and admission policies

The South African Schools Act (the Schools Act) forms the legislative backbone of education
provisioning in South Africa.’%” The Act distinguishes between school governance, which is
vested with the SGB,'%® and the ‘professional management of a public school’ performed by
the principal ‘under the authority of the HoD’.'®® The Act provides no definition of
‘governance’ or ‘professional management’. It does, however, set down particular governance

responsibilities of SGBs as well as particular functions of principals. SGB’s tasks include

163 Christie P ‘Transition tricks? Policy models for school desegregation in South Africa, 1990-94° (1995) 10:1
Journal of Education Policy 49 and 53-54. Ntshoe I ‘Hidden and subtle effects of racism in law and school policy
in post-apartheid South Africa’ (2009) 15:2 Southern African Review of Education with Production 90.

164 van Leeve Y ‘Executive heavy handedness and the right to basic education a reply to Sandra Fredman’ 199
(2013) Constitutional Court Review 201.

165 Tikly L & Mabogoane T ‘Marketisation as a strategy for desegregation and redress: The case of historically
white schools in South Africa’ (1997) 43:2-3 International Review of Education 162. Christie P ‘Transition tricks?
Policy models for school desegregation in South Africa, 1990-94° (1995) 10:1 Journal of Education Policy 50
and 51. Brown K “New” educational injustices in the “new” South Africa: A call for justice in the form of vertical
equity’ (2006) 44:5 Journal of Educational Administration 515.

166 See sections 6.1 to 6.4 below.

167 The South African Schools Act 84 of 1996 (Schools Act).

168 Section 16(1) of the Schools Act.

169 Section 16(3) of the Schools Act.
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promoting the best interest of the school they are charged with governing,'’® endeavouring to
guarantee the delivery of quality education to every child enrolled there,’’* developing a
mission statement for the school,*’? adopting a code of conduct to which all learners must
adhere and,'”® determining the school’s language and admission policies.}’* The principal on
behalf of the Head of Department of Education (HoD) must, amongst others, manage
‘educators and support staff>,*’® perform functions that are delegated by the HoD,'"® implement
policy and legislation,'”” and administer the admission process.'’®

The Schools Act therefore seeks to strike a balance between decentralised (SGB) and
centralised (principal on behalf of HoD) power. The Act, however, fails to draw a clear line
between the concepts of school governance and professional management. This awkward
balancing exercise between decentralisation and centralisation has inevitably culminated in
contestations between SGBs and HoDs around who has the final authority over school policies,
including admission policies. The South African courts have served as the battle ground for
many of these conflicts.}’® At the centre of these battles rests the state’s obligation to guarantee
an adequate education for all, on the one hand, and SGB’s interest to safeguard their defined
autonomy under the Schools Act, on the other. Romantic notions of grassroots participation in
school governance which informed the enactment of the Schools Act did not account for the
inherent tension between SGBs, occupied with preserving the best interest of the particular
learner body, and HoDs who must ensure universal access to a basic education. SGBs have
therefore been able to tap into their qualified statutory autonomy to create new mechanisms for
excluding certain learners from gaining access so as to preserve their privilege.'®® One such

mechanism is the design and implementation of feeder zones.!8!

170 Section 20(1)(a) of the Schools Act.

111 Section 20(1)(a) of the Schools Act.

172 Section 20(1)(c) of the Schools Act.

173 Section 8(1) of the Schools Act.

174 Sections 6(2) and 5(5) respectively.

175 Section 16A(2)(a)(ii) of the Schools Act.

176 Section 16A(2)(a)(iv) of the Schools Act.

117 Section 16A(2)(a)(vi) of the Schools Act.

178 Section 5(7) of the Schools Act.

179 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC). Department of Education, Free State Province v Welkom High School and Another;
Head of Department, Department of Education, Free State Province v Harmony High School and Another 2013
(9) BCLR 989 (CC). MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary
School and Others 2013 (12) BCLR 1365 (CC).

180 Sayed Y ‘Decentralisation and the construction of inclusion education policy in South Africa’ (2005) 35:2
Compare: A Journal of Comparative and International Education 118.

181 Shandu P “Stepping in the right direction towards fully realising the constitutional promise of section 29(1)(A)
of the Constitution’ (2019) 13 Pretoria Student Law Review 199.
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1.2.5 South Africa’s engine of unequal opportunity: Schools, neighbourhoods and school
achievement

In post-apartheid South Africa, race and an apartheid inherited education system based on race,
continues to be the most dominant factor influencing educational achievement.'® HWS within
the education system are functional and able to impart the requisite skills on children attending
them. Historically disadvantaged schools, however, remain dysfunctional and unable to do the
same.’®® These former black schools continue to be under-resourced, plagued with
administrative difficulties and, in the worst, lacking in a culture of teaching and learning.'84
Yamauchi explains how the neighbourhood in which a school is located impacts on access to

quality schooling in South Africa:

‘[NJeighbourhood factors matter in South Africa as agents with similar socio-economic
backgrounds are likely to be clustered over space. This happens partly because apartheid
created inequality in income opportunities (correlated with population groups) and also
introduced spatial separation by population group, and partly because even after the
abolition of apartheid, financial constraints became important in residential location
choice, which determines access to income and educational opportunities... Both historical
constraints as well as financial constraints matter in terms of access to quality
education.’1&

Yamauchi shares insight on how post-apartheid urban geography conspires with persistent
socio-economic inequities to ensure that black children, in the main, continue to attend
historically disadvantaged and largely dysfunctional schools and that the learner demographics
in these schools remain unchanged.*®® Historically black and deprived schools are located in
areas that remain heavily populated by black people. In excess of 80% of dysfunctional schools

are based in rural sections of the country and within African townships. Given that these

182 Van der Berg S ‘Apartheid’s enduring legacy: Inequalities in education’ (2007) 16:5 Journal of African
Economies 850.

183 Spaull N ‘Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal
of Educational Development 438.

184 Zoch A “‘The Effect of Neighbourhoods and School Quality on Education and Labour Market Outcomes in
South Africa’ (2017) A working paper of the Department of Economics and the Bureau for Economic Research
at the University of Stellenbosch 3.

185 Yamauchi F ‘School quality, clustering and government subsidy in post-apartheid South Africa’ (2011) 30:1
Economics of Education Review 155.

186 Spaull N “Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal
of Educational Development 438.
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schools are located in more impoverished ‘black areas’, it is inevitable that impoverished black

learners are more likely to be enrolled in them.8

Whether a black child attends a school historically intended for their race group or a former
white school has a significant bearing on their academic performance. Fintel’s research, aimed
at approximating the causal effect on the school performance outcomes of disadvantaged
learners as a result of attending HWS, illustrates as much.8 Her research entailed analysing a
representative sample of information relating to 266 schools in eight provinces across South
Africa.’®® She concluded that black children attending schools historically allocated to their
race group, ‘perform significantly worse on average’ in comparison with those sampled black
children enrolled in HWS.* Fintel does, however, acknowledge that those black children
enrolled in HWS were typically from more affluent households than their black peers in

historically black schools.**

Earlier findings from an extensive research project conducted by a social policy research group
in the economics department of Stellenbosch University, makes a similar discovery in the
context of literacy scores. Findings from this research showed that ‘African language learners’
from the same socio-economic setting attending HWS performed ‘substantially better’ in
reading than their equivalents in historically disadvantaged schools. These researchers viewed
this as implying that ‘these children may be able to achieve a substantial improvement in
educational outcomes by simply moving from a historically black school to a historically white
or Indian school.”%? Admittedly, there are other factors that may account for this discrepancy
in reading competency. This includes the possibility that these African language learners may

have been selected by HWS because of their academic prowess.

In a more recent study, Zoch makes use of various data sets to develop a wealth index to be

used for identifying neighbourhood wealth. After comparing this ‘neighbourhood wealth’

187 Mlachila M & Moeletsi T Struggling to Make the Grade: A Review of the Causes and Consequences of the
Weak Outcomes of South Africa’s Education System’ (2019) WP/19/47 The International Monetary Fund 35.
18 yon Fintel M Social Mobility and Cohesion in Post-apartheid South Africa (unpublished MPhil Economics
thesis, University of Stellenbosch, 2015).

189 yon Fintel M Social Mobility and Cohesion in Post-apartheid South Africa (unpublished MPhil Economics
thesis, University of Stellenbosch, 2015) 14. The author was unable to survey Gauteng schools at the time.

190 yon Fintel M Social Mobility and Cohesion in Post-apartheid South Africa (unpublished MPhil Economics
thesis, University of Stellenbosch, 2015) 17.

191 von Fintel M Social Mobility and Cohesion in Post-apartheid South Africa (unpublished MPhil Economics
thesis, University of Stellenbosch, 2015) 17.

192Van der berg S, Burger C, Burger R et al ‘Low Quality Education as a Poverty Trap’ (2011) A working paper
25/11 of the Department of Economics and the Bureau for Economic Research at the University of Stellenbosch
7.
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construct with the 2014 matric schooling results and the spatial distributions of race in
Johannesburg and Cape Town, Zoch concludes that the apartheid legacy has resulted in ‘a
strong correlation between the neighbourhood a school is based in and the average school

results it produces.’*%

Naidoo, van Eeden and Munch, making use of quantitative geographical methods, conducted
an analysis on the location of 261 schools in the Cape Town metropolitan area and matric pass
percentages.'® These scholars concluded that (with some deviation) the sampled schools were
geographically ‘clustered’ according to school performance, with higher achieving schools
bunched together and several lower achieving schools also grouped in this way.'® These
scholars identified a relationship between a number of socio-economic characteristics of the
locations surrounding the school and school achievement levels, with the dominant factor
contributing towards performance variation being employment. Schools located in areas where
a significant percent of people were employed yielded better matric pass levels than schools

based in places with low employment rates.**

Spaull, in his research on the factors that have a major impact on South African learner’s
reading and mathematics performance, conducted an analysis of data gathered from the
Southern and Eastern African Consortium for Monitoring Educational Quality (SACMEQ) |11
grade 6 survey.'® SACMEQ is a collaborative network involving education ministries,
researchers and policy makers that carry out standardised surveys to gauge the calibre of
schooling in eastern and southern regions of Africa.’®® Spaull admits that it is challenging to
unravel the ‘multi-directional causation between socio-economic status, geographical location,
school-quality and student performance’.**® This is because, amongst others, one is confronted

with the conundrum of whether good schools increase learner performance and that strangely

193 Zoch A ‘The Effect of Neighbourhoods and School Quality on Education and Labour Market Outcomes in
South Africa’ (2017) A working paper of the Department of Economics and the Bureau for Economic Research
at the University of Stellenbosch 8-9.

19 Naidoo AGV, Eeden A, Much Z ‘Spatial variation in school performance, a local analysis of socio-economic
factors in Cape Town’ (2014) 3:1 South African Journal of Geomatics 91. The analysis involved the 2010 matric
pass rates.

1% Naidoo AGV, Eeden A, Much Z ‘Spatial variation in school performance, a local analysis of socio-economic
factors in Cape Town’ (2014) 3:1 South African Journal of Geomatics 91.

1% Naidoo AGV, Eeden A, Much Z ‘Spatial variation in school performance, a local analysis of socio-economic
factors in Cape Town’ (2014) 3:1 South African Journal of Geomatics 91.

197 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 4.

198 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 4.

19 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 11.
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enough those learners are wealthy or, wealthier learners are academically stronger as a result
of their home situation. The latter meaning, already ‘clever’ learners attend wealthier schools.
Spaull posits that it is most probably a mixture of the two.?® Spaull’s research reveals that a
school’s broader socio-economic position has a stronger effect on learner achievement than a
child’s individual position.?%! That is to say, a child’s socio-economic status counts far less for
their achievement than the school they attend. Spaull argues that enrolling an impoverished
child in a wealthy school is ‘likely to more than compensate’ for any adverse consequences

arising from an impoverished home situation.2%?

Msila asserts that the majority of children attending township schools remain there because
their parents simply cannot afford a better option.?®® Sadly, these are the learners likely to be
most vulnerable to poor academic achievement given the extreme poverty they endure. For
those black parents who are financially able to move schools, their decision to do so is fuelled
by their views of better educational facilities and resources in HWS than those of the local
township schools,?** as well as smaller class sizes,?® the increased safety factor,% and the
greater sports offerings associated with HWS.?®” However, most black families, as a result of
the group areas legacy, continue to reside in areas outside of the HWA where the overwhelming
majority of HWS are based.?? When they attempt to enrol their children in these schools they
risk a real possibility of rejection on the basis of not residing within the school’s feeder zone.

Impoverished black children are confronted by this barrier to quality schooling because ‘the

200 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 11.

201 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 16.

202 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 16.

203 Msila V ‘The education exodus: The flight from township schools’ (2005) 2:2 Africa Education Review 175
and 186.

204 Ndimande BS ‘Parental ‘choice’: The liberty principle in education finance’ (2006) 24:2 Perspectives in
Education 149. Ndimande BS ‘Race and resources: Black parents’ perspectives on post-apartheid South African
schools, Race Ethnicity and Education (2012) 15:4 Race, Ethnicity and Education 534, 535 and 536.

205 Ndimande BS ‘Race and resources: Black parents’ perspectives on post-apartheid South African schools, Race
Ethnicity and Education (2012) 15:4 Race, Ethnicity and Education 536.

206 Kanyopa TJ & Hlalele DJ ‘The learning experiences of learners transitioning from rural and township schools
to ex-Model C schools’ (2021) 16(1) The Independent Journal of Teaching and Learning 97.

207 Neluvhola, TG Education management: Implications of learner migration amongst selected secondary schools
in Limpopo Province (unpublished master’s thesis, University of South Africa, 2007) 39.

208 Fiske EB & Ladd HF Elusive Equity: Education Reform in Post-Apartheid South Africa (2004) 53.
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concept of a “feeder zone” is currently common place within the school admissions process [in

South Africa] and is institutionalised in many SGB policies.’2%

Some black families go so far as to purchase a house in strategic areas in an effort to access
superior educational opportunities.?!® Others, of lesser means, make use of fake addresses.?!!
Pienaar and McKay point out how ‘educated [and] financially secure people actively selected
to reside in neighbourhoods with schools that had small classes and high test scores.”?*2 Moving
house in the name of educational opportunities has become so prominent in South Africa that
one estate agent mogul has sought to capitalise on this by releasing a voluminous guide on the
top schools in five South African provinces and the feeder zones accompanying these
schools.?™® The purpose of the guide is to aid prospective home buyers seeking to have their
new address fall within the feeder area of their desired schools.?** This is because ultimately
the ‘opportunity for better education is geographically correlated with land prices.’?'®> Allowing
for such school shopping in the form of house shopping facilitates the commoditisation of
public education. Access to quality schooling should be a public resource enjoyed by all not a
product affordable only to those privileged enough to live in the affluent neighbourhoods in
which HWS are based. As will be discussed in Chapter 7, the reality is that moving to a better
neighbourhood to access a better school remains financially unattainable for most black
families. Apartheid spatial injustices are therefore, through the use of SGB determined and
geographically focused feeder zones, replicated in the public education system and in society
at large. Feeding apartheid inequities in this manner runs contrary to the vision of achieving
spatial justice by the year 2030, as espoused in South Africa’s National Development Plan
(NDP). The NDP is a long-term plan dedicated to eradicating impoverishment and shrinking
inequality in South Africa.?® The NDP declares that

209 Equal Education Law Centre Comment on the Draft National Action Plan to Combat Racism, Racial
Discrimination, Xenophobia & Related Intolerance 2016 - 2021 (2016) EELC 7.

210 Fleisch B & Woolman S ‘South Africa’s unintended experiment in school choice: How the National Education
Policy Act, the South Africa Schools Act and the Employment of Educators Act create the enabling conditions
for quasi-markets in schools’ (2006) 18:1 Education and the Law 46.

211 See section 2.7 below.

212 Pienaar R & McKay T ‘Mapping socio-economic status, geographical location and matriculation pass rates in
Gauteng, South Africa’ (2014) 32(1) Perspectives in Education 108.

213 PropertyFox School Feeder Zones: 2018 Guide (2018) PropertyFox.

214 PropertyFox School Feeder Zones: 2018 Guide (2018) PropertyFox 3.

215 Yamauchi F ‘School quality, clustering and government subsidy in post-apartheid South Africa’ (2011) 30:1
Economics of Education Review 150.

216 The National Planning Commission ‘National Development Plan 2030 — Our future, Make it Work’ (2012)
34.
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‘[t]he historic policy of confining particular groups to limited space, as in ghettoisation
and segregation . . . must be reversed to ensure that the needs of the poor are addressed
first rather than last’.?!’

1.2.6 The right to basic education, the protection against unfair discrimination and
remedial action

The right to basic education receives extensive protection under regional and international
law.?!® Both the Universal Declaration of Human Rights,2°and the International Covenant on
Economic, Social and Cultural Rights (ICESCR), recognise a right to education without
restriction.??® The United Nations Convention on the Rights of the Child too recognises a
child’s right to be educated.?? The Constitutional Court has referenced these international
instruments in its framing of the right to basic education in section 29(1)(a) of South Africa’s
Constitution.??® This section provides that ‘everyone has the right to a basic education,
including adult basic education’. The Constitutional Court has made clear that the right to basic
education is an immediately realisable right, as is apparent from the wording of the section.??
This means that the right is an unqualified right that can only be limited via the general

limitations clause in section 36 of the Constitution.

Section 9(1) of the Constitution provides that ‘[e]veryone is equal before the law and has the
right to equal protection and benefit of the law.” When viewed together with section 29(1)(a)
of the Constitution this suggests that everyone has the right of equal access to a basic
education.??* That is to say, impoverished black children living in historically black areas have
to right to enjoy an adequate education as much as their counterparts staying in HWA. This, in

217 The National Planning Commission ‘National Development Plan 2030 — Our future, Make it Work (2012)
277.

218 Article 17 of the African (Banjul) Charter on Human and Peoples’ Rights, 1981 (1986) 21 ILM. 58; Article 3
of the African Charter on the Rights and Welfare of the Child, 1990 (ACRWC); Article 26 of the Universal
Declaration of Human Rights, 1948 UN General Assembly Resolution 217 A (111), A/RES/3/217 A, 10 December
(1948); Article 13 of the International Covenant on Economic, Social and Cultural Rights, 1966 United Nations
General Assembly Resolution 2200A (XXI) (1976); Article 28 of the Convention on the Rights of the Child, 1989
United Nations General Assembly Resolution 44/25 (1990).

219 Article 26 of the Universal Declaration of Human Rights, 1948 UN General Assembly Resolution 217 A (111),
AJ/RES/3/217 A, 10 December (1948).

220 Article 13 of the International Covenant on Economic, Social and Cultural Rights, 1966 United Nations
General Assembly Resolution 2200A (XXI) (1976).

221 Article 28 of the Convention on the Rights of the Child, 1989 United Nations General Assembly Resolution
44/25 (1990).

222 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 40 to 44.

223 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 37.

224 See section 3.6 below.
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turn, suggests that the state is duty bound to ensure equal access to a basic education.??® This
raises the question whether feeder zones that turn on geographical proximity operate to
entrench racial inequities in schooling access and thus violate the constitutional guarantees

entrenched in sections 9(1) and 29(1)(a). Chapters 2, 3 and 4 all contain a focus on this issue.

Section 9(3) of the Constitution provides that ‘[th]e state may not unfairly discriminate directly
or indirectly against anyone on one or more grounds, including race’. This raises the question
whether SGBs of HWS, as organs of state, are unfairly discriminating against impoverished
black learners through the use of feeder zones based solely on geographical proximity. This

question will be considered in detail in Chapter 8.

Section 9(2) of the Constitution explains that ‘[t]Jo promote the achievement of equality,
legislative and other measures designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken’. Feeder zones present as a potential
mechanism that the state can employ to advance racially equitable access to schooling. This

possibility will also be considered in Chapter 8.
1.2.7 Learning from the United States

Despite obvious differences between South Africa and the United States (US), this thesis draws
from the US experience regarding school zoning in making recommendations. This is because
experts and ordinary onlookers alike have noted the similarities between the US and South
Africa as regards the immense role played by race in moulding these countries’ development.?2®
Parallels can be drawn between the US and South African legacies of race based educational
inequalities. In the northern and western areas of the US the origins of segregated schooling is
situated in ethnically segregated housing designs.??’ The pervasiveness of segregated
neighbourhood patterns across the US is, as with South Africa, no historical accident.??® As
early as 1870, when African American families migrated northward, the cities to which they

225 See section 3.6 below.

226 Tihanyi K ‘Racial integration in the USA and South Africa: lessons in a comparative perspective’ (2007) 11:2
International Journal of Inclusive Education 178.

227 Ehrlander M Equal Educational Opportunity: Brown’s Elusive Mandate (2002) 16. Isaacs D ‘Realising the
right to education in South Africa: Lessons from the United States of America’ (2010) 26:2 South African Journal
on Human Rights 364.

228 Orfield G & Géndara P ‘Housing and School Segregation and Intergenerational Inequality in the U.S.” (2009)
APaper presented at the French-American Foundation / Sciences-Po Scholar-in-Residency program, Paris 3. M
and Crowder K Cycle of Segregation: Social Processes and Residential Stratification (2017) 7 and 10. Rothstein
R ‘The Myth of “de Facto” segregation’ (2019) 100:5 Phi Delta Kappan 36. Hilbert J ‘School desegregation 2.0:
What is required to finally integrate America’s public schools’ (2018) 16 Northwestern Journal of Human Rights
127.
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relocated had designated areas where they could and could not stay.??° In 1917 the United
States Supreme Court (US Supreme Court) held city ordinances permitting such residential
segregation unconstitutional >® In the wake of its ruling racially restrictive housing covenants
appeared.?®! Under these covenants white homeowners concluded contracts barring the sale of
their homes to minorities.?® This practice was struck down by the US Supreme Court in
1948.2% Despite this ruling, African American families still encountered challenges in
accessing homes in white areas. Federal, state and local government agencies deliberately
adopted and implemented discriminatory housing policies aimed at ensuring the residential
separation of blacks and whites.?** Federal public housing projects for middle income white
American families were calculatingly located in predominantly white neighbourhoods.
Contrastingly, high-poverty ‘black ghettos’ were chosen to accommodate the low-income
black population.?® Under the authority of city housing policies, suspect public works projects
were rolled out. As a result of these projects, black populations within the US were dislocated
from their homes in mixed neighbourhoods and resettled in a condensed manner.3® Many
mixed neighbourhoods were dismantled in this way.?*” Federal and local US officials also used
infrastructure such as highways to physically segregate African Americans.?*® The examples
discussed above are but a few of the historical policies and practices which solidified racially

segregated neighbourhood patterns in the US.2% This, in turn, has resulted in the fierce

229 Charette A “Creating Equitable Student Outcomes: How Housing and Education Policy are Intertwined’ (2017)
6.

230 Bychanan v. Warley 245 U.S. 60 (1917).

2381 Sjlva C ‘Racial Restrictive Covenants History: Enforcing Neighborhood Segregation in Seattle’ The Seattle
Civil  Rights & Labor = History Project, = University —of Washington 2009 available at
https://depts.washington.edu/civilr/covenants_report.htm (accessed 18 May 2020).

232 See Orfield G & Gandara P ‘Housing and School Segregation and Intergenerational Inequality in the U.S.
(2009) A Paper presented at the French-American Foundation / Sciences-Po Scholar-in-Residency program,
Paris 13 and Kushner JA ‘Apartheid in America: An historical and legal analysis of contemporary racial
residential segregation in the United States’ (1979) 22:4 Howard Law Journal 562 and 563.

233 Shelley v. Kraemer 334 U.S. 1 (1948).

234 Krysan M and Crowder K Cycle of Segregation: Social Processes and Residential Stratification (2017) 5, 7
and 10.

235 Hilbert J ‘School desegregation 2.0: What is required to finally integrate America’s public schools’ (2018) 16
Northwestern Journal of Human Rights 127 and 128. Rothstein R “Why our schools are segregated” (2013) 70:8
Educational Leadership 53. Krysan M and Crowder K Cycle of Segregation: Social Processes and Residential
Stratification (2017) 7. Rothstein R ‘“The myth of “de Facto” segregation’ (2019) 100:5 Phi Delta Kappan 37.
2% Kushner JA ‘Apartheid in America: An historical and legal analysis of contemporary racial residential
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53. Fiske EB & Ladd HF Elusive Equity: Education Reform in Post-Apartheid South Africa (2004) 53.
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persistence of racially segregated schools there.?*® Both the US and South Africa have
historically used education as a weapon of oppression. In the US, this weapon was turned
against southern-based African Americans and in South Africa, against black South
Africans.?*! Both the southern US and South Africa established racially separated schooling
through state-sanctioned segregation.?*?> Both spent less per capita on the education of African
American and black children respectively.?*® African American children in the southern states
were educated in dilapidated wooden infrastructure, under abysmal conditions. In contrast,
their white counterparts were taught in contemporary brick structures.?** Black South African
children, as with their African American counterparts in the south, learnt in under resourced
and government neglected schools.?*® Both southern based African American and black South
African children suffered overcrowded classrooms.?¢ Both had little in the way of suitable

books and other substantive educational benefits.?*” African American children in the south

240 Hilbert J ‘School desegregation 2.0: What is required to finally integrate America’s public schools’ (2018) 16
Northwestern Journal of Human Rights 93. Rothstein R ‘the myth of “de facto” segregation’ (2019) 100:5 Phi
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and the New South African Constitution’ (1999) 26:4 Hastings Constitutional Law Quarterly 869.
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Thompson-Dudiak M ‘Comparison: Improving how the legacies of state-sponsored segregation in the United
States and South Africa affect equity and inclusion in American and South African higher education systems’
(2019) 49:1 California Western International Law Journal 175.
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(2019) 49:1 California Western International Law Journal 175.
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received an inferior curriculum,?*® designed to entrench white privilege.?*® This subpar syllabus
had its origins in post-slavery endeavours to provide African Americans with the type of
education that would ensure their subservience to whites. The object was to groom them to be
better servants and labourers.?>° This racialised sub-par syllabus was transplanted to the British
colonies, especially South Africa.?®* In South Africa, it appears to have later morphed into an
especially egregious shape in the form of Bantu Education, as discussed earlier in this
chapter.??

In the US south, legally enforced racially segregated schooling persisted until the US Supreme
Court ruled it unconstitutional in the famous 1954 decision of Brown v Board of Education of
Topeka (Brown 1).2°% In South Africa, the interim Constitution spelt its end.?* Following the
inertia by school authorities to desegregate their schoals in line with Brown I, the US Supreme
Court in Brown v Board of Education of Topeka (Brown 11),%>> ordered school authorities to
implement affirmative steps to desegregate schools ‘with all deliberate speed’.?® In the wake
of school desegregation court orders in the US the ‘Jim Crow South’ resorted exceedingly to

the use of school boundaries to virtually preserve segregated schooling.?’

Different attempts, with varying success, were made by the US to integrate schools in

American cities following Brown | and 11.2°® These attempts, some of which are documented

248 Malisa M & Missedja TQ ‘Schooled for servitude: The education of African Children in British colonies,
1910-1990” (2019) 3(3):40 Genealogy 4. Thompson-Dudiak M ‘Comparison: Improving how the legacies of
state-sponsored segregation in the United States and South Africa affect equity and inclusion in American and
South African higher education systems’ (2019) 49:1 California Western International Law Journal 170 and 175.
249 Walker VS and Archung KN ‘The segregated schooling of blacks in the Southern United States and South
Africa’ (2003) 47:1 Comparative Education Review 21 and 25.
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254 Walker VS and Archung KN ‘The segregated schooling of blacks in the Southern United States and South
Africa’ (2003) 47:1 Comparative Education Review 21.

2% Brown v Board of Education of Topeka (Brown 11) 349 U.S. 294 (1955) 349 U.S. 300.
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257 Tegeler P & Hilton M ‘Disrupting the Reciprocal Relationship Between Housing and School Segregation’
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in Chapter 9, include freedom of choice plans,?° controlled choice plans,?° pairing and
clustering of schools,?®* as well racial ratios, school reassignment and busing.?%? These various
approaches to desegregation present potential alternative solutions to the use or exclusive use
of feeder zones based on geographical proximity as criteria for determining admission to South

African public schools. As such, they merit exploration.

More recently there have been attempts by some school authorities in the US to engage in
school zoning as a desegregation technique.?®® Some US experts have also examined the impact
of attendance zones on the degree of racial integration in some US schools.?®* Attempts in the
US to use attendance zones as a method of desegregation may possibly serve as an approach

worthy of replication in South Africa.

1.3 CLARIFICATION OF CONCEPTS

This section serves to define and provide meaning to some of the core concepts or phrases that

are employed throughout this thesis.
1.3.1 - Feeder zones / feeder areas / catchment areas

The terms ‘feeder zones’, ‘feeder areas’ and ‘catchment areas’ are used interchangeably. These

terms refer to the demarcated area from which a school draws its core learner intake.
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Thernstrom S (eds) Beyond Victimization (2002) 219 and 220.
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Northwestern Journal of Human Rights 110.
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integration?’ (2016) 3:1 Social Currents 65 and 66. Richards MP ‘The gerrymandering of school attendance zones
and the segregation of public schools: A geospatial analysis’ (2014) 51:6 American Educational Research Journal
1122. Stroub KJ & Richards MP ‘An accident of geography? assessing the gerrymandering of school attendance
zones’ (2015) 117(7) Teachers College Record 3.
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1.3.2 School zoning

The term ‘school zoning’ refers to the process whereby schools establish their ‘feeder zones’/

‘feeder areas’/ ‘catchment areas’.
1.3.3 Transformative feeder zones

The term ‘transformative feeder zones’ refers to ‘feeder zones’ designed to eradicate racially
discriminatory school zoning practices and advance racially equitable access to public
schooling in South Africa.

1.3.4 Transformative zoning

The term ‘transformative zoning’ refers to the process whereby schools establish

‘transformative feeder zones’.
1.3.5 Exclusionary zoning

The term ‘exclusionary zoning’ refers to the process whereby schools establish zones that
exclude predominantly impoverished black children. ‘Exclusionary feeder zones’ have a

comparable meaning.
1.3.5 Attendance zones / school boundaries

The terms ‘attendance zones’ and ‘school boundaries’ are the US equivalent of the terms

‘feeder zones’/ ‘feeder areas’ / ‘catchment areas’.
1.3.6 School community / school body

The term ‘school community’ or ‘school body’ refers to the current learner and parent body of
a school. That is, the learners currently enrolled in a school and the parents/guardians of these

learners.

1.4 RESEARCH QUESTION

The core research question of this thesis is: What is the effect of feeder zones on equitable
access to schools in South Africa and, how can feeder zones be used to promote such access?

This thesis also aims to answer the following sub-questions:
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How has school zoning impacted upon the ability to achieve access to schooling in
South Africa? (Chapter 2)

What is the content and meaning of the right to basic education under section 29(1)(a)
of the Constitution? (Chapter 3)

What legal meaning is to be attached to the concept of equal access to basic education
in South Africa? (Chapter 4)

What are the relevant national laws and policies regarding school zoning and what are
the deficits in this legislative and policy framework? (Chapter 5)

What implications does the current case law on school governance have for school
zoning as a component of the school admission process? In light of the jurisprudence,
which role player is best placed to implement school zoning? (Chapter 6)

To what extent have attempts made by the KwaZulu-Natal, Western Cape, and Gauteng
Education Departments to address the issue of school zoning in their respective
provinces been successful? (Chapter 7)

Can SGBs from HWS that use feeder zones relying purely on proximity be said to be
unfairly discriminating against black learners? Can feeder zones be leveraged as a
section 9(2) remedial measure under South Africa’s Constitution to advance racially
equitable access to education in the country’s public schools? (Chapter 8)

What lessons can South Africa take from United States jurisprudence and experience
in addressing geographical proximity as a barrier to racially equitable access to
schooling? (Chapter 9)

What legal and/or policy reforms can be undertaken to ensure one, that the use of feeder
zones in the admission process does not result in unfair race based discrimination and,
two, that school zoning promotes equal access to quality basic education in South
Africa? (Chapter 10)

1.5 THE SIGNIFICANCE OF THE RESEARCH QUESTION

One cannot flee the reality that, in line with learner performance, the overwhelming majority

of South Africa’s learners (an astounding 75%) attend schools considered dysfunctional.

265

There are simply too few functional schools within the public education system to

25 Spaull N ‘Education in SA: A tale of two systems’ PoliticsWeb 31 August 2012 available at
http://www.politicsweb.co.za/opinion/education-in-sa-a-tale-of-two-systems (accessed 8 August 2018).
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accommodate every child. The goal of realising equitable access to education can therefore
never be accomplished simply by addressing the use of feeder zones and its racialised impact
on schooling access. This thesis does not contend as much. To achieve equitable access to
education will of necessity entail enhancing and supporting dysfunctional schools including
hiring extra and better teachers, supplying appropriate educational resources, improving school
leadership and management capacity, and facilitating parental involvement. It will also entail
building new schools in areas of need. However, inequitable access to education is a problem
that should be tackled on all fronts and feeder zones are one of those fronts. More importantly,
transformative zoning is an approach that might, if implemented, advance racially equitable
access to a basic education with immediate effect which is not the case with remedies such as
building schools and improving teacher quality. This is crucial, since the Constitutional Court
has described the right to basic education as an ‘immediately realisable’ right.?%® This is
because the right to basic education differs from other socio-economic rights in that it is not
dependant on available resources nor subject to reasonable legislative measures and
progressive realisation.?®” Any limitation of the right must be justified in terms of section 36(1)

of the Constitution.?5®

Moreover, the maladies of South Africa’s public education system do not absolve privileged
schools from playing their role in realising the goal of equitable access to education for the
country’s learners.?®® This is particularly so given the cruel genesis of their privilege.
Furthermore, the Schools Act requires that public schools must ‘admit learners and serve their
educational requirements without unfairly discriminating in any way’. Should it be established
that feeder zones operate to unfairly discriminate this would fall foul of the demands of the
Schools Act and the Constitutional prohibition against unfair racial discrimination. The core
role of transformative zoning would be to eliminate such racially discriminatory school zoning

practices.

Addressing the racially exclusionary effect of feeder zones also holds deep symbolic

importance in a country still ravaged by its racist colonial and apartheid history. However, the

266 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 37.

267 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 37.

268 McConnachie C & McConnachie C ‘Concretising the right to basic education’ (2012) 129:3 South African
Law Journal 557 and 564.

269 See section 6.3 below.
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issue of feeder zones and access to schooling goes beyond this broader symbolism. Barring
black families from accessing good schools in areas which they have historically been forced
out of and/or prevented from residing in simply because they do not live there re-inflicts

apartheid wounds in an especially acidulous way.

Advancing racially equitable access to schooling and furthering spatial justice within the
context of education would require that HWS no longer operate as de facto physically
segregated spaces separating class and race. Feeder zones grounded purely on residential
proximity to schools do more than preserve exclusionary spaces. Rather, this school admission
standard, reinforces existing pockets of historical privilege within the education system. In so
doing, it feeds racial inequalities both within South Africa’s schooling system and society
beyond. The manner in which feeder zones are created and implemented is therefore an issue

that calls out for attention.

1.6 THESIS STRUCTURE AND CHAPTER OUTLINE

This thesis contains ten chapters divided as follows:

Chapter one introduces the research and serves as a statement of the problem and the research

questions this thesis seeks to answer.

Chapter two circumscribes the zoning issues that the thesis aims to address. This is crucial for

understanding the problem and devising solutions.

Chapter three provides a detailed explanation of the content and meaning of the right to basic
education contained in section 29(1)(a) of the Constitution. This chapter illustrates why the
right to basic education should be understood as a right to equal access to quality basic
education. This chapter also shows why the ability to realise one’s right to basic education

should not be constrained by one’s geographical location or race.

Chapter four is dedicated to determining how a state’s compliance with the duty to provide
equal access to a quality education is to be measured and to measure the South African state
against this standard. This chapter illustrates how school zoning can be used to advance the

goal of racially equitable access to a basic education.
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Chapter five contains an analysis of the current national legislative and policy framework
relating to feeder zones. An analysis of this framework is undertaken to facilitate an
understanding of how law and policy relevant to school zoning has aided in the abusive and

discriminatory school zoning practices implemented by some SGBs.

Chapter six contains an analysis of South African jurisprudence concerning the intersection
between SGB policy making powers and HoDs roles and responsibilities within basic
education. This is done in an endeavour to comprehend the way in which HoDs are required to
engage with SGBs when addressing school admissions related issues inclusive of school

zoning.

Chapter seven focuses on the way the KwaZulu-Natal, Western Cape, and Gauteng Education
Departments have approached the question of school zoning. This chapter documents and
critiques these differing approaches. This chapter is geared at exploring whether any of these
provincial education department interventions can function as an effective template for tackling

racial inequalities resulting from the use of feeder zones by HWS.

Chapter eight applies sections 9 of the Constitution to school zoning practices. It considers
whether exclusionary zoning practices amount to indirect unfair discrimination under section
9(3) of the Constitution. Attention is drawn to these practices and their racially discriminatory
impact in an attempt to establish the need for legislative and policy reform in the area of school
zoning. In addition, this chapter considers whether a school zoning scheme designed to further
racially equitable access to education (transformative zoning) could qualify as a remedial
measure under section 9(2) of the Constitution. This question is important because a positive
answer would mean that transformative zoning would be shielded from a potential unfair race

based discrimination challenge by disgruntled parents and/or learners.

Chapter nine documents attempts made by the US to integrate schools following the US
Supreme Court ordered desegregation of schools in Brown v Board of Education, and in the
series of judgments that followed.?”® Also considered is more recent attempts to use school
zoning as a mechanism to further racial diversity within US schools. Drawing lessons from the

US, this chapter enquires into alternative solutions to the use or exclusive use of feeder zones

270 Brown v Board of Education of Topeka 347 U.S. 483 (1954). Green v County School Board of New Kent
County 391 U.S. 430. Milliken v. Bradley 418 U.S. 717 (1974). Monroe v Board of Commissioners of City of
Jackson 391 U.S. 450 (1968).
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based on geographical proximity as criteria for determining admission to South African public

schools.

Chapter ten concludes the study. Conclusions are drawn, and recommendations made for

effective legal and policy reforms to address spatial injustices in the school admission process.

1.7 RESEARCH METHODOLOGY

This study takes the form of desktop research. Reliance is placed on library resources and
internet databases. The relevant aspects of the legislative and policy scheme relating to basic
education in South Africa is reviewed. Relevant South African case law is grappled with.
Regional and international instruments are examined to aid the study’s approach to the
problems presented. This study makes use of academic journals as well as US jurisprudence.
Governmental circulars, official government statements and parliamentary records are also
employed. Relevant NGO and government reports are discussed. In addition, information
sourced from an access to information request sent to the Western Cape Education Department
(WCED) dated 16 June 2022 and relating to school admissions is analysed. The following
information was requested from the WCED: ‘Copies of all internal admission appeals lodged
by learners or/and parents/guardians of learners . . . in relation to the academic years 2019-
2022 ... and ... Copies of all the MEC’s letters communicating the outcome of such appeals’.

The information revealed 76 appeals over this period.
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CHAPTER 2

ZONING CHAOS

2.1 INTRODUCTION

The coal mining town of Lephalale rests at the spur of the majestic Waterberg Mountains in
the north western part of the Limpopo province.?’* In 1981, Eskom (South Africa’s state
electricity supplier) began work on a coal fired power station, named Matimba, in the Lephalale
area.?’2 At that stage Hoérskool Ellisras, a secondary school servicing the town’s conservative,
white Afrikaans speaking community,?”® had already been operating for roughly two
decades.?’* The presence of the Matimba plant led to the birth of the black township of
Marapong to accommodate black labourers working in the nearby coal mines and at
Matimba.?" In 2007, Eskom broke ground on a second power plant, Medupi, in the vicinity of
Lephalale.?”® When construction on Medupi began, the area swelled and the town expanded.?””
By 2011, Lephalale had a 37% white population and Afrikaans was the maother tongue for 39%
of the town.?’® It was at this point that Hoérskool Ellisras formed the subject of an investigation
by the Limpopo Department of Education. The department’s enquiry was conducted after it
had received a memorandum of demands from some concerned Lephalale parents.?’® The
memorandum included allegations that the school’s admission policy was racially
discriminatory against the black children of Lephalale. The department’s enquiry revealed that
Hoérskool Ellisras had manipulated its feeder zone to increase the number of white learners at
the school through widening its catchment area to accommaodate three primary schools (all

about a 50 minute or more drive from the school) at the expense of black learners living in

21 Limpopo  Happenings  ‘Lephalale  (Ellisras) History and Information’ available at

http://www.limpopohappenings.co.za/lephalale_homepage.html (accessed 3 December 2022).

272 pyplic Affairs Research Institute We are Building a City the struggle for self-sufficiency in Lephalale Local
Municipality (undated) PARI 2.

273 Limpopo Department of Education ‘Report on Racism in Schools: The Case of Hoerskool Ellisras’ (April
2011) 16.

274 Janse van Rensburg N A memory exchange hub encapsulating memory through an architectural intervention
(unpublished Master’s thesis, University of the Free State 2021).

25 ENCA ‘Gallery: Township life next to an Eskom power station” ENCA 4 December 2022 available at
https://www.enca.com/gallery-township-life-next-eskom-power-station (accessed 4 December 2022).

276 Luckett T ‘Hope in the debris of capitalist dys/utopia? Historical progress and the intricacies of everyday life
in Lephalale’ (2019) 42:1 Anthropology Southern Africa 76.

277 public Affairs Research Institute We are Building a City the struggle for self-sufficiency in Lephalale Local
Municipality (undated) PARI vii.

28 Frith A  ‘Lephalale  Main Place 978038 from  Census 2011°  available at
https://census2011.adrianfrith.com/place/978038 (accessed 29 November 2022).

279 Limpopo Department of Education ‘Report on Racism in Schools: The Case of Hoérskool Ellisras’ (April
2011) 10.
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Lephalale. The deliberate extension of the school’s feeder zone to ensure the enrolment of
Afrikaans speaking white learners in conjunction with use of complicated combining of
curriculum streams, allowed for black learners to be turned away under the pretext of
insufficient English-speaking teachers to offer certain subjects, including mathematics.?®
Hoérskool Ellisras is but one example of the racial inequities that manifest when SGBs are

provided with the agency to determine their own feeder zones.

The purpose of this chapter is to provide factual background to the problem that the thesis aims
to address. That is, what is the effect of feeder zones on equitable access to schools in South
Africa and, how can feeder zones be used to promote such access. This factual background is
necessary to understand the problem and devise solutions therefor. This chapter begins by
examining some of the racially exclusionary practices arising from the misuse of school feeder
zones. The first of such practices to be examined is the race-based gerrymandering of feeder
zones by some schools. Another practice scrutinised, is the use of feeder zones in conjunction
with school language policies to further racial inequity in the school admission process. The
interplay between feeder zones and school fee exemptions and its racially disproportionate
impact on schooling access is also considered. Thereafter, focus shifts to the arbitrary manner
in which feeder zones have been implemented and the double standards applied by some
schools when processing the admission applications of learners from outside of their feeder
zone. This chapter also discusses the concept of feeder primary schools and the impact of the

use of these feeder schools on racially equitable access to schooling.

2.2 FEEDER ZONES AND RACIALLY BASED LINE DRAWING

The South African Human Rights Commission (SAHRC) had, in as early as 1999, sounded a
warning that:
‘[p]Jrovincial departments need to be wary because... a huge percentage of governing

bodies remain white and some might want to exclude black learners by excluding black
residential areas from the feeder zones. 28

280 _impopo Department of Education ‘Report on Racism in Schools: The Case of Hoérskool Ellisras’ (April
2011) 8, 26, 31 and 36-38.

281 The South African Human Rights Commission, Racism ‘Racial Integration’ and Desegregation in South
African Public Secondary Schools and the Conference on Racial Integration in Schools - Combined Report (1999)
SAHRC at 46.
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The surreptitious conduct warned of by the SAHRC over 20 years ago has borne out
repeatedly,?® including in a 2011 study concerning former Model C schools conducted in the
affluent and apartheid-designated white suburb of Sandton, Gauteng. Here researchers found
that despite how closely the black township of Alexandra is situated to the Sandton area, no
portion of Alexandra had at that point formed part of the feeder zones for Sandton schools and
not a single Alexandra primary school had been recognised as a feeder school to a Sandton
secondary school.?

A 2013 NGO report to the Western Cape Education Department (WCED) titled ‘Western Cape
School Admission Policies and Practices’ explained that a clear case of gerrymandering could
be detected when one examined the zoning parameters set in the then admission policy of Fish
Hoek High, a HWS.?® Fish Hoek High had deliberately designed.its feeder zones to skirt the
nearby large black informal settlement of Masiphumelele whilst including more affluent areas
situated even further away.?® Kriger and Jansen also document the use of manipulative zoning
techniques in some other Western Cape schools. These scholars undertook a study in Cape
Town involving 30 highly desired previously white primary schools located in ‘the wealthy
corridor’ stretching from the City Bowl across the southern suburbs downward to Fish Hoek.23®
The primary tool of their multiple information gathering techniques entailed partially
controlled and on-site interviews with well-seasoned school officials engaged in admission
processes. Their research involved principals, administrators, SGB members and, what the
authors term, ‘activist parents’.?8” Kriger and Jansen explain how, from their many interviews,

it clearly emerged that feeder zones serve as nothing more than a *handy tool” with which these

282Ntshoe I ‘Resegregation and recreation of racism in education in a post-apartheid setting’ (2017) 23:1 Southern
African Review of Education with Production 77 and 83. Ntshoe | ‘Hidden and subtle effects of racism in law and
school policy in post-apartheid South Africa’ (2009) 15:2 Southern African Review of Education with Production
94. Brown K ‘New educational injustices in the ‘new’ South Africa: A call for justice in the form of vertical
equity’ (2006) 44:5 Journal of Educational Administration 516. Soudien C, Jacklin H & Hoadley U ‘Policy
values: Problematising equity and redress in education’ in Sayed Y & Jansen J Implementing Education Policies:
The South African Experience (2001) 83.

283 Bell J & Morton McKay T ‘The rise of “class apartheid’ in accessing secondary schools in Sandton, Gauteng’
(2011) 36. Inrelation to a study conducted in schools in the northeast of Johannesburg see Tikly L & Mabogoane
T ‘Marketisation as a strategy for desegregation and redress: The case of historically white schools in South
Africa’ (1997) 43:2-3 International Review of Education 169. The three predominantly white schools studied
relied on links with traditional feeder schools to recruit pupils.

284 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013).

285 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) 19.4 and 19.5. See section 1.1 above.

286 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 11.

287 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 15. Activist parents refer to
parents strongly involved in the communities in which they are based.
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Cape Town schools are able to regulate the racial and class makeup of their learner body.2%8
These scholars inform of how the break off point of these feeder zones frequently coincide with
the location at which the ‘white area’ comes to a close and the ‘coloured area’ starts. The
researchers refer to the southern suburbs of Cape Town as a case in point. In particular, they
refer to schools in Rondebosch who frequently cite Milner Road as the end-point of their feeder
zone. The image below provides a visual display of Milner Road. Milner road (whose name,
the authors point out, ironically has its genesis in South Africa’s colonialist history) separates
the largely white suburb of Rondebosch from Rondebosch East which is home to a more

middle-class coloured community.28°
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Figure 19

Hunter explains how the strategy of extending feeder zones and then implementing them
selectively to deter desegregation has been applied with success by some historically, and still
predominantly, elite white schools in Upper Berea (an overwhelmingly white and lavish part

of east Durban) in KwaZulu-Natal (KZN).2%° Jansen refers to similar nefarious school zoning

288 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 53.

289 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 32.

290 Increasing their catchment areas to increase ‘their crop of white applicants’ is, says Hunter, but one tactic
employed by Upper Berea schools to guard against reaching their ‘tipping point and going black’. Hunter M
‘Schooling choice in South Africa: The limits of qualifications and the politics of race, class and symbolic power’
(2015) 43 International Journal of Educational Development 46-47.
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practices occurring in south Durban in the wealthy suburb of Westville, and explains that this
is part of a larger pattern across the country where ‘more privileged schools’ have actively

sought to frustrate desegregation:

‘Throughout [South Africa], the more privileged schools make conscious decisions
to deny entry to children who fall outside of their ‘zones’ - often marking these cut-
off points arbitrarily but also consciously so that those from poor and black
communities do not overwhelm the school. Some schools, such as Westville in
KwaZulu Natal, have been able to remain virtually all-white, through their
manipulation of these geographical cut-off points to access.’?%

Kriger and Jansen further record how a case of gerrymandering was unearthed from an
interview conducted with the principal of an elite historically white school in the southern
suburbs of Cape Town. This principal, when questioned on his school’s feeder zone, initially
advised researchers that the school’s zone would encompass a geographical area of a ‘1.5 km,
1.6 km, 1.7 km’ quadrant and those children who are nearest to the school are then admitted.2%?
When quizzed by one researcher whether the neighbouring African township, which was
clearly visible from his office window, would fall within this geographical quadrant, the
principal was quick to rectify himself. He clarified that the school would be the starting point
(and not the centre) of the quadrant which would then exclusively encompass the largely white
neighbourhood on the one side of the school.?*® This design would therefore completely and

conveniently exclude the nearby African township.

The manner in which SGBs have been allowed to operate in the absence of a proper regulatory
framework which addresses feeder zones head on has invariably resulted.in much arbitrary and
racialised line drawing by some schools.?®* The use of gerrymandering to deliberately exclude
impoverished black children, highlight the innate dangers in leaving it to individual SGBs to
determine their feeder zones in a constitutionally and statutorily complaint way. Maintaining
this haphazard and individualistic approach to school zoning inevitably opens the door to
deliberate discrimination against the substantial majority of black South African children. This
in turn creates a vicious cycle in which apartheid injustices are recycled at school level and in

society beyond.

291 Jansen JD ‘Access and Values in Education’ (2001) A paper presented at the “Saamtrek” Conference on
Values, Education, and Democracy in the 21st century Kirstenbosch, Cape Town 790.

292 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 53.

293 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 53.

2% Equal Education Law Centre, Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) para 23.
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2.3 LANGUAGE POLICIES AND CULTURE

Aside from a SGB’s general power to determine admission policies,?® section 6(2) of the
Schools Act explicitly empowers SGBs to determine a language policy for their school, subject
only to the Constitution, the Schools Act itself and the laws operating in the province in which
the school is based. Since language and race are inextricably intertwined, a school’s language
of instruction can effectively operate to bar black children admission to a school. Racially
discriminatory admissions practices in the public education system are therefore not limited to
the misuse of feeder zones. Addressing the issue of school zoning would admittedly not
eliminate some of these other practices. However, given the scope of this thesis, this section is
limited to considering how the use of school language policies in conjunction with feeder zones
based on geographical proximity compounds racial inequities within public education. Ntshoe
speaks of this as the ‘lock in, lock out’ effect where black learners residing in townships are
‘locked-into’ feeder zones that mirror apartheid residential geography and ‘locked out’ from
accessing HWS due to language obstacles and the cost of school fees.?®® The harsh
consequences which result where language policies and boundary manipulation coalesce to
deny black children access to a good education is particularly poignant given South Africa’s
history of mass black student uprisings against the apartheid government’s decision to impose

Afrikaans as a medium of instruction in all schools.

Where the dominant population group surrounding a former Model-C school is black, a school
may be able to skirt its feeder zone policy through decreasing the value it attaches to zoning as
an admission criterion and weighting exclusionary language policies heavier. Winterberg
Agricultural High, a former Model C school in Fort Beaufort in the Eastern Cape provides
example of this practice. Winterberg High’s admission policy formed the subject of legal
challenge for its alleged discriminatory impact.?®” At the time of the litigation, Winterberg had

a predominantly white learner body despite that only 2.6 percent of the Fort Beaufort

2% gection 5(1) of the Schools Act.

2% Ntshoe I ‘Hidden and subtle effects of racism in law and school policy in post-apartheid South Africa’ (2009)
15:2 Southern African Review of Education with Production 87.

297 Mthetheleli Mana v School Governing Body for Winterberg Agricultural High School and Others, Notice of
motion (Case No. 1642/2017) 2. Mthetheleli Mana v School Governing Body for Winterberg Agricultural High
School and Other, Founding Affidavit of Mthetheleli Mana (Case No. 1642/2017) 44. The matter was brought by
the Legal Resource Centre. Rooney J ‘Confronting Ongoing Racial Discrimination in Schools Admissions
Policies in South Africa> — Oxford Human Rights Hub Blog (20 February 2017) Accessible at
http://ohrh.law.ox.ac.uk/confronting-ongoing-racial-discrimination-in-schools-admissions-policies-in-south-
africa/ (accessed 1 November 2018).
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population was white at the time.?®® Although the school’s feeder zone policy had centred on
geographical proximity, Winterberg had managed to maintain its white make-up through an
admission policy that favoured English and Afrikaans mother tongue speakers (the school’s
languages of learning and teaching). Residents of Fort Beaufort primarily speak isi-Xhosa as a
mother tongue and this language is entwined with the race and culture of the isi-Xhosa people.
Under Winterberg’s then admission policy, English and Afrikaans home language children
were privileged over local black isi-Xhosa mother tongue children regardless of whether they
lived in the feeder zone.?®® The admission policy was therefore skewed in favour of white and
coloured children and discriminated against isi-Xhosa mother tongue children on the basis of
race, culture and language. During the course of the litigation Winterberg acknowledged that
its admission policy was discriminatory and agreed to change it.*®® The school’s admission
policy was therefore amended to remove the preference given to learners beyond the feeder
zone whose mother tongue was English or Afrikaans.®** The lack of central regulation around
the delineation of feeder zones and its proper implementation has opened up the space for HWS
like Winterberg to mask racism through the use of language policies that ironically allow these
schools to avoid serving the children of black communities even where these communities are
situated in their immediate local. It has also resulted in those aggrieved by feeder zones turning

to the courts for assistance.3%?

Entangled with the interplay between language and school admissions is the issue of school
culture. It has been argued that there is the possibility for SGBs—as is the case in the northern
suburbs of Cape Town—to be more restrictive when delineating their feeder areas, in an

attempt to preserve a school’s institutional character and culture.*®® Transformative zoning

2% Rooney J ‘Confronting Ongoing Racial Discrimination in Schools Admissions Policies in South Africa’ —
Oxford Human Rights Hub Blog (20 February 2017) Accessible at https://ohrh.law.ox.ac.uk/confronting-
ongoing-racial-discrimination-in-schools-admissions-policies-in-south-africa/ (accessed 1 November 2018).

299 Mthetheleli Mana v School Governing Body for Winterberg Agricultural High School and Other, Founding
Affidavit of Mthetheleli Mana (Case No. 1642/2017) paras 8 and 24-26- Rooney J ‘Confronting Ongoing Racial
Discrimination in Schools Admissions Policies in South Africa’ — Oxford Human Rights Hub Blog (20 February
2017) accessible at http://ohrh.law.ox.ac.uk/confronting-ongoing-racial-discrimination-in-schools-admissions-
policies-in-south-africa/ (accessed 1 November 2018).

300 Confirmed by applicant’s instructing attorney Cameron McConnachie of the Legal Resources Centre.

301 Mthetheleli Mana v School Governing Body for Winterberg Agricultural High School and Others, Notice of
motion (2017) 2. Mthetheleli Mana v School Governing Body for Winterberg Agricultural High School and Other,
Responding Affidavit of principal of Winterberg Agricultural High School (Case No. 1642/2017).

302 Hesewu and Another v School Governing Body, Sunningdale Primary School and Another (2021) ZAWCHC
212. Mthetheleli Mana v School Governing Body for Winterberg Agricultural High School and Other (Case No.
1642/2017). Equal Education Law Centre Annual Report (2012-2013) 14. Equal Education Law Centre Report to
the Western Cape Education Department on Western Cape School Admission Policies and Practices (2013) 21.
303 Lemon A & Battershy-Lennard J ‘Overcoming the apartheid legacy in Cape Town schools’ (2009) 99:4
Geographical Review 522.
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established at the provincial level would prevent these schools from using feeder zones in

furtherance of such narrow and racially exclusive agendas.

2.4 FEEDER ZONES AND FEE EXEMPTIONS

The South African Schools Act provides that a school may charge fees where a resolution to
do so is tabled at a general meeting of parents and approved by a majority of those parents in
attendance and voting.3®* A resolution to this effect must make provision for the amount of fees
to be charged.3® Schools are required to apply a detailed formula, set out in the regulations
relating to fee exemptions, to determine whether a parent should be exempt from the payment
of fees either wholly, conditionally or in part.3% This is essentially a means based test. The
Minister of Basic Education must also, via annual notice in the government gazette, establish
national quintiles for public schools which a Member of the Executive Council for Basic
Education (MEC) must use to identify schools that may not charge fees.3” The Minister has,
through the introduction of Norms and Standards for School Funding (NNSSF), provided for
five different quintiles that rank schools from the most (quintile 1) to the least (quintile 5) poor.
Quintiles one to three are no fee schools.®*® Schools that do charge fees are prohibited from
turning away learners simply because their parents cannot afford to enrol them.*®® Instead
parents are to be informed about their right to apply for a fee exemption and the manner in
which to do s0.31° Since fee-paying schools receive less in non-personnel funding, provincial
government may at times compensate those schools who do in fact grant fee exemptions.3!
Schools are to apply to the HoD for partial reimbursement in this regard.®'? Compensation is
intended to alleviate the strain which fee exemptions place on school budgets. However,

schools often receive very little compensation or nothing at all. Even those provinces that by

304 Section 39(1) of the Schools Act.

305 Sections 39(2)(a) and 39(2) (b) of the Schools Act.

306 Exemption of Parents from Payment of School Fees regulations in GN 1293 GG 19347 of 12 October 1998.
Promulgated by the Minister of Basic Education, after consultation with the Council of Education Ministers and
the Minister of Finance, in terms of section 39(4) of the Schools Act.

307 Section 39(7) of the Schools Act.

38 Rinquest A and Dass S ‘School fees’ in Veriava F and Fish Hodgson TF ‘Basic education rights handbook:
Education Rights in South Africa’ (2017) 143.

309 Section 5(3)(a) of the Schools Act.

310 Section 3(1)(a) of the Exemption of Parents from Payment of School Fees regulations in GN 1293 GG 19347
of 12 October 1998.

311 Rinquest A and Dass S ‘School fees’ in Veriava F and Fish Hodgson TF ‘Basic education rights handbook:
Education Rights in South Africa’ (2017) 152.

312 Sayed Y and Motala S ‘Getting in and staying there: Exclusion and inclusion in South African schools (2012)
18:2 Southern African Review of Education 108-109. The possibility of a partial reimbursement was introduced
under a 2011 amended to the NNSSF.
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practice reimburse, only provide schools with a negligible refund.?'® Schools thus have a strong
financial incentive to keep the number of fee exemptions to a minimum,®!* and they are inclined

to do s0.%1°

Many poor children are thus purposefully excluded from schools through the use of school
zoning criteria in school admission policies.®'® Hunter records an instance where a KZN
principal even went so far as to visit local addresses to check their veracity (whether they fell
within the feeder area) where it was suspected that parents would be unable to pay fees.®!” The
principal concerned would even measure the distance between the residence in question and
his school in comparison to other nearby schools to try and exclude poor learners.!® Similar
behaviour can be observed in the 2006 case of two Durban schools. These two schools engaged
in an acrimonious struggle over who was responsible for accepting a child with a foster
parent.®!® Under the fee exemption regulations, a foster parent qualifies for an automatic fee
exemption.3® The dispute concerned whether the distance from the school to the foster child’s

house should be calculated based on vehicle or foot.®%:

Many schools contemplate a family’s likely ability to pay the amount of fees they charge when
devising their admission policies.®?? Hoadley draws the connection between a more privileged
school’s ability to define its own feeder area and the fee generating ability of the community
so defined. Fee generating public schools benefit from the ability to fix more expensive school
fees. The cost of school fees is largely based on the capacity of the school community to afford

313 Rinquest A and Dass S ‘School fees’ in Veriava F and Fish Hodgson TF ‘Basic education rights handbook:
Education Rights in South Africa’ (2017) 152.

314 Fleisch B & Woolman S ‘South Africa’s unintended experiment in school choice: how the National Education
Policy Act, the South Africa Schools Act and the Employment of Educators Act create the enabling conditions
for quasi-markets in schools’ (2006) 18:1 Education and the Law 32. Lemon A & Battersby-Lennard J
‘Overcoming the apartheid legacy in Cape Town schools’ (2009) 99:4 Geographical Review 526.

315 Lemon A ‘Redressing school inequalities in the Eastern Cape, South Africa’ (2004) 30:2 Journal of Southern
African Studies 272. Lemon A ‘Shifting geographies of social inclusion and exclusion: Secondary education in
Pietermaritzburg, South Africa’ (2005) 104:414 African Affairs 75. Arendse L ‘The school funding system and
its discriminatory impact on marginalised learners’ (2011) 15 Law, Democracy & Development 351.

316 Mestry R “A critical analysis of the learners’ constitutional rights to basic education in South Africa (2017)
82:3 KOERS Journal 3.

317 Hunter M ‘Racial desegregation and schooling in South Africa: Contested geographies of class formation
environment and planning’ (2010) 11:42 Environment and Planning A: Economy and Space 2648.

318 Hunter M ‘The Remaking Of Social-Spatial Hierarchies: Educational Choice and A South African City’ (2013)
Paper for Panel on Education and the City Conference, 29-31 August 2013 Berlin 27.

31% Hunter M Race for Education: Gender, White Tone, and Schooling in South Africa (2019) 140.

320 Section 1(a)(i) of the Exemption of Parents from Payment of School Fees regulations in GN 1293 GG 19347
of 12 October 1998.

321 Hunter M Race for Education: Gender, White Tone, and Schooling in South Africa (2019) 140.

322 Fiske EB & Ladd HF ‘Balancing public and private resources for basic education: school fees in post-apartheid
South Africa’ in Changing class: Education and social change in post-apartheid South Africa (2004) 72.
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these fees. However, the school is capable of arranging the makeup of its school community
through the establishment of its feeder area, the creation of its admission policies and the setting
of its fees.3?® Given the link between a school’s feeder area and the fee-paying potential of the
community it serves, it is unsurprising that schools (Gauteng not included) could, as warned
by Rinquest and Dass, use their unregulated zoning powers to configure (and reconfigure) their
boundary lines in a way that best excludes communities with a majority demographic most in
need of a fee exemption.®?* Since socio economic circumstances in South Africa remain
strongly fixed along colour lines, those most in need of financial assistance are those families
who are mostly black and poor. Thus, where gerrymandering occurs in the manner warned of,

it occurs to the detriment of these already deeply disadvantaged black families.

Lemon points out that fierce competition amongst those outside the feeder zones of HWS for
‘left over space’ leaves very little chance for successful entry for the children of those families
who do not stay in the historically white areas within which these schools are based.3? Lemon
explains that it is the parents of learners at a school who have say over whether to charge fees,3%
and most HWS do. Those parents unable to afford fees are entitled to a fee exemption. Given
how highly sought after the few empty spaces (where they exist) are for children staying outside
the feeder area, schools are easily able to allocate these spaces to parents capable of paying the
fees. 32" Lemon’s claim is supported by the fact that ‘only about 0,3% of students in the country

receive fee exemptions’.%?

There are schools that have been deliberately designing their feeder areas in a manner that
extends the pool of potential fee-paying applicants and keeps the number of exempted learners
to a minimum.3?° Chetty points out the absurd lengths to which schools are prepared to go to
achieve this. She refers to an instance where a school replaced the school gate with a wall to
further the distance between the school and the more impoverished areas within its range. This

was done with the intention of preventing poorer children from these impoverished

323 Hoadley UK ‘For better or worse: school choice in a South African working-class context’ in Chisholm L (ed)
Critical perspectives in South African education: Reconstituting the educational realm (1999) 29.

324 Rinquest A and Dass S ‘School fees’ in Veriava F and Fish Hodgson TF Basic education rights handbook:
Education Rights in South Africa (2017) 152.

325 Lemon A & Stevens L ‘Reshaping Education in the New South Africa’ (1999) 84:3 Geographical Association
231.

326 Section 39(1) of the Schools Act.

327 Lemon A & Stevens L ‘Reshaping education in the New South Africa’ (1999) 231.

328 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 8.

329 Lemon A ‘Redressing school inequalities in the Eastern Cape, South Africa’ (2004) 30:2 Journal of Southern
African Studies 272.

47

https://etd.uwc.ac.za/



neighbourhoods, whose parents are unable to pay fees, from gaining admission to the school.3*
Ndimande asserts that some former Model C schools have managed to exclude black children
through the use of both nefarious zoning practices and a ‘tendency to deny information about
eligibility for school fee waiver’.33! Although illegal, some schools have even gone so far as to
bar any parents from outside the catchment area from applying for a fee exemption. A report

by the EELC regarding fee exemptions records how

‘schools seldom inform parents of the exemption policies, and if they do so, it [is] done
in such a way that it has the effect of discouraging their use or shaming parents into not
applying for exemptions. Schools frequently sift poor learners during the application
process to ensure that only parents who can guarantee full payment of fees are admitted.
Furthermore, in some application forms it states that only parents who reside in the
feeder area of the school may apply for exemptions from school fees, and that at certain
schools parents are advised that they may apply for fee exemptions, but do so in such a
way that emphasises the additional financial burden that this will place on other
parents’ 332

As long as fee charging schools remain part of South Africa’s education landscape, the inherent
threat that schools will use their powers to establish and implement their own feeder zones as
a means to evade their fee exemptions responsibilities persist.

2.5 APPLICATION OF FEEDER ZONES

Much arbitrariness also stems from the way in which these self-created zones are applied by
schools in practice. Since schools (those in Gauteng now excluded) have been left to their own
devices in this regard, the manner in which they have applied their feeder zones have varied.
In the section that follows | consider some of these variations in the processing of admission
applications. | focus, first, on the implementation of feeder zones as it relates to place of
residence. Then, on how some schools have either applied their feeder areas inconsistently or
selectively enforced these zones. A failure by some schools to define or clearly define their

feeder areas has facilitated the arbitrary and covert application of feeder zones. This issue is

330 Chetty C ‘An Ethnographic Exploration of the Day to Day Texture of the School Life of Poor Children’
(unpublished PhD, University of KwaZulu-Natal, 2013) 153.

331 Ndimande BS ‘Parental “choice”: The liberty principle in education finance’ (2006) 24:2 Perspectives in
Education 151. See also Tikly L & Mabogoane T ‘Marketisation as a strategy for desegregation and redress: The
case of historically white schools in South Africa’ (1997) 43:2-3 International Review of Education 169.

332 M S v Head of Department, Western Cape Education Department and Others 2017 (4) SA 465 (WCC) 150.
Here the judge provides a summary of the EELC report in case. Equal Education Law Centre, Report to the
Western Cape Education Department on Western Cape School Admission Policies and Practices (2013) 31.3. This
judgment, however, did not turn on feeder zones but rather the nature of the liability imposed on divorced and
separated parents to pay their child’s school fees.
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also explored. Finally, I discuss how some schools apply different and more onerous criteria

when administering applications from learners beyond their feeder area.

2.5.1 Residents only

Lemon & Battersby-Lennard have found that schools in the well-off and historically white
designated neighbourhood of Pinelands in the Western Cape have not allowed parents who are
employed within the feeder zone to claim preferential admission on this basis. The researchers
explain how Pinelands schools insist that it is the home, and not the work address of parents
that counts.®*® The resultant effect is to deny access to the children of those black parents who,
although unable to afford housing in Pinelands, nevertheless work there. Jansen and Kriger in
their more recent research point out that at least one of the three historically white primary
schools located in Pinelands has persisted in deeming parent’s work address irrelevant when
implementing their feeder zones.>** The scholars attribute the school in question’s stance to the
location of the Old Mutual Insurance company (a giant in the industry) in the suburb of
Pinelands. Old Mutual hires hundreds of coloured people.®*® Jansen and Kriger argue that given
these large numbers of middle-income coloured families working at Old Mutual, a relaxation
of the feeder zone policy to include parents” work address would quickly turn the Pineland’s
school in question ‘non-white’. These scholars argue that this particular school’s feeder zone

has been constructed in a manner to guard against this ‘threat’.%

Disregarding a parent’s place of employment where a feeder zone encompasses areas of wealth
and privilege further compounds the spatial injustices created by the group areas legacy. The
disqualification of children of domestic workers employed in the more affluent areas in which
these schools are based would be a prime example of this. EE and EELC have similarly pointed
out how schools ‘in the more well-off areas rely on strict application of self-determined
geographical feeder zones to only admit learners who live within the radius of the school’ thus

rendering all other learners ineligible for admission.®*” This type of strict application of feeder

333 emon A & Battersby-Lennard J 99:4 Geographical Review ‘Overcoming the apartheid legacy in Cape Town
schools’ (2009) 99:4 Geographical Review 534.

334 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 54.

33 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 54.

33 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 54. Joubert, in her 2009
research on the 2001 Gauteng admission regulations, uncovered evidence of a Gauteng school which limited its
intake to learners residing within the school’s catchment area. Joubert R ‘Policy-making by public school
governing bodies: law and practice in Gauteng’ (2009) 41:2 Acta Academica 242.

337 Equal Education and Equal Education Law Centre Joint submission on the Basic Education Laws Amendment
Bill — 2017 (2018) 85.
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zones eliminates any opportunity for children living beyond these more affluent
neighbourhoods to attend these HWS. This takes the racially disproportionate impact of using
geographical proximity in the school admission process to the extreme.

Many of Cape Town’s finest southern suburbs schools have gone beyond requiring that
applicant families live within the catchment area. Instead, these schools insist that parents
provide proof of ownership of a property falling within the school’s feeder zone.®*® This means
that even those parents who cannot afford to buy in these prestigious areas but who are by the
means to pursue a rental option to increase their children’s chance of admission are left without
that possibility.®3 All the above inconsistencies in the implementation of feeder zones
underscores the need to ensure some form of racial equity in the manner in which families are

allocated to a particular feeder area where school zoning occurs.

2.5.2 Inconsistent application or selective enforcement

Bergvliet High provides an example of the arbitrary implementation of a feeder area. Bergvliet
relies on the ‘nearest school criterion” when processing admissions applications. The school’s

admission policy defines its feeder area as follows:

‘Applicants for whom this 1s the nearest ordinary high school to their actual place of
residence. That means the shortest distance by public road from the applicant’s home to
the nearest entrance to the school grounds, and this distance should be shorter than the
corresponding distance to any other ordinary high school.”34

Not only is Bergvliet High’s feeder zone defined purely in relation to residence (and hence
further adversely affecting impoverished black children), but the school also implements its
own policy in a contradictory and selective manner. EELC in its report on school admissions
related problems to the WCED, identifies Bergvliet High as frequently undertaking an arbitrary
approach when it comes to assessing proximity with reference to other schools within its

locality.3#

Beckmann and Karvelas, after investigating the manner in which two former Model C Gauteng

schools implemented their admission policies, discovered the selective enforcement by one

338 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020).

33 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020).

340 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) at 19.2.

341 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) at 19.2.
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school of the GDoE’s then nearest school policy. The school in question was prepared to
overlook this policy when administering the admissions applications of white children whilst
simultaneously applying this policy to ensure the exclusion of black children. At the same time,
white learners living in outer lying areas were being bussed in to attend this school.®*? The
phenomenon of bussing in white children is by no means unique to the school studied by
Beckman and Karvelas. The Mpumalanga Department of Education uncovered evidence of
some Mpumalanga schools actively recruiting children from beyond their feeder area to ‘keep

black learners out’.3*

Ntshoe’s research points to the inconsistent application of criteria by Gauteng schools when
applying their feeder zone policies. Of the 28 informants (consisting of parents, principals,
teachers, deputy principals and SGB members), in Ntshoe’s education district-based study in
Gauteng,* all expressed disquiet regarding inconsistencies in the application of school feeder
areas that conceal racism. Concern was also raised that seemingly neutral standards as regards
zoning continued to be employed in a manner that entrenched racial inequality in education.3#°
It is to be noted, though, that Ntshoe’s research occurred prior to the establishment of the 2012
Gauteng regulations on learner admissions which created default feeder zones,**® and the 2019

admission regulations which amended these zoning provisions.*’

The manner in which these schools were able to selectively enforce their feeder zone policies
and, at times, employ busing tactics to disadvantage black children is indicative of the
arbitrariness and unaccountability that pervades the admission process including the use of

feeder zones.

342 Beckman J & Karvelas N “Stifling transformation through the manipulation of enrolment: A case study of two
public high schools in Gauteng Province: research article’ (2006) 1:2 Africa Education Review 25.

343 The Department of Basic Education Educating for Our Common Future: Building Schools for an Integrated
Society: A Guide Book for Principals and Teachers (2001) DBE 5. Mafumo T & Foncha J ‘Managing racial
integration in South African public schools: In defence of deliberative racial integration’ (2016) 14:2 Gender and
Behaviour 7497.

344 The 28 informants in Ntshoe’s study consisted of parents, principals, teachers, deputy principals and governing
body members. Ntshoe | ‘Hidden and subtle effects of racism in law and school policy in post-apartheid South
Africa’ (2009) 15:2 Southern African Review of Education with Production 94.

345 Ntshoe | ‘Hidden and subtle effects of racism in law and school policy in post-apartheid South Africa’ (2009)
15:2 Southern African Review of Education with Production 94.

346 Admission of Learners to Public Schools regulations in Provincial Gazette Extraordinary GG127, General
Notice 1160 of 9 May 2012

347 Amendments to Regulations Relating to the Admission of Learners to Public Schools in Provincial Notice 268
Provincial Gazette 85 of 18 March 2019.
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2.5.3 A failure to define feeder areas and malleable feeder areas

A ‘considerable majority’ of Western Cape schools refer to ‘residential proximity’ as a relevant
factor in their admissions policy but then fail to define their feeder area.®*® A previous policy
of Rondebosch Boys’ High bears example of this. Rondebosch Boys’ failure to specify the
feeder area in their admissions policy resulted in children being randomly turned away from
the school under the guise of falling outside the feeder zone.>*° In a particular instance, a child
was denied admission to Rondebosch Boys, after his father had also applied for a fee exemption
when seeking to enrol him. The application was supposedly rejected on the grounds that the
child lived outside the school’s catchment area, yet it was subsequently revealed that a
neighbour’s child had been accepted for that same year.**® The matter eventually reached the
Western Cape High Court. Amongst the relief sought was that the Western Cape MEC be
compelled to ‘determine feeder zones that promote equality in terms of access to schooling’ in
the province.®! The case was withdrawn after Rondebosch Boys’ eventually agreed to accept
the learner.®>? Attempts were made to obtain information from Rondebosch Boys’ as to the
school’s current feeder area. This included a request for access to the school’s current
admission policy which could not be located on its website. However, Rondebosch Boys’ was
not forthcoming with this information. It seems that the school continues to operate in a
clandestine way as regards its feeder zone. Even where catchment areas are specified by
schools, these ‘are often poorly defined.”® The failure of some schools to clearly define their
feeder areas exemplifies the arbitrary and surreptitious manner in which feeder zones have at

times been established and enforced.

Such failure is compounded by the unwillingness of some schools, such as Rondebosch Boys’,
to make their policies publicly available. Parents, communities and researchers should not be
required to embark on a fishing expedition to determine which areas constitute the catchment
areas for which schools or whether zoning has even occurred. Fortunately, Gauteng’s feeder

zones are now made publicly available through the Gauteng Department of Education’s

348 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) para 21.

349 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) para 21.

30 Equal Education Law Centre Annual Report (2012-2013) 14.

%1 Equal Education Law Centre Annual Report (2012-2013) 14.

%2 Equal Education Law Centre Annual Report (2012-2013) 15.

33 Wills G “Principal Leadership Changes in South Africa: Investigating their Consequences for School
Performance’ (2016) A working paper 1/16 of the Department of Economics and the Bureau for Economic
research at the University of Stellenbosch 12-13.
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website. However, the same does not occur in the Western Cape or KZN. Even where schools
have defined their feeder area, this has not necessarily translated into the consistent application
thereof in their admissions process.** Given the haphazard and hazy approach to school zoning
thus far, it is unsurprising that the Minister of Basic Education, Angie Motshekga, has herself

confessed to Parliament that although

‘schools are expected to provide reasons for declining any application. It is not possible

for districts to conclusively determine that a learner was excluded from a school on the

basis of residential area’.3®®

To the Minister’s credit, schools can easily obscure their reasons for refusing admission. This
reality underscores the need for reform in the area of school admissions and more particularly

feeder zones.

2.5.4 Double standards for out-of-zone learners

Lemon and Battersby-Lennard, after conducting a study of 14 Cape Town schools concluded
that, despite variation in selection criteria, schools are ‘commonly much more selective” when
considering admissions applications stemming from outside their main feeder area.®
Academic criteria and sporting aptitude of these applicants are examples of the additional
factors considered. Principals interviewed by these researchers employed euphemistic terms
when describing this approach. Principals’ stances included that those learners who had been
accepted from outside the catchment area are the ones that ‘would benefit from being here’,
“fit in’> or have the potential to be nurtured.®*’ Bartlett’s study of a HWS shows this same
admission double standard of requiring higher academic results from out-of-zone learners.>*®
Bartlett states that it appears that the reasoning behind this additional admission requirement
by the school in case may have been the school’s view that black learners entering the school
would struggle academically as they received inferior education provisioning in ‘black primary

schools’.%° The irony is that learners applying from outside a school’s catchment area are

354 Equal Education Law Centre Report to the Western Cape Education Department on Western Cape School
Admission Policies and Practices (2013) para 19.2.

3% Parliamentary Question 135 to the Minister of Basic Education ‘Internal Question Paper 02/2012° (17 February
2012).

36 Lemon A & Battershy-Lennard J ‘Overcoming the apartheid legacy in Cape Town schools’ (2009) 99:4
Geographical Review 532.

37 Lemon A & Battershy-Lennard J ‘Overcoming the apartheid legacy in Cape Town schools’ (2009) 99:4
Geographical Review 532.

38 Bartlett H ‘Exploring the ‘educational engagement’ processes at a Former Model C high school in Cape Town
(unpublished Master’s thesis, University of Stellenbosch, 2016) 58.

39 Bartlett H ‘Exploring the ‘educational engagement’ processes at a Former Model C high school in Cape Town
(unpublished Master’s thesis, University of Stellenbosch, 2016) 54.
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already unlikely to secure a place at their desired school. Placing the bar even higher for these
learners does a double injustice to them. It is also just one of the many arbitrary practices that
have arisen in the murky area that characterises the drawing up and implementation of feeder

zones by individual schools.

2.6 FEEDER PRIMARY SCHOOLS: A PIPELINE FOR PRIVILEGE

Numerous South African secondary schools make use of ‘feeder primary schools’ when
processing admission applications.®®° This notwithstanding, there appears to be no reference to
feeder primary schools in the entire national legislative and policy framework relating to school
admissions. However, the concept of feeder primary schools does find reflection in the North
West Regulations on Learner Admissions.®** Under these regulations, an entry phase learner
enjoys preferential admission by virtue of having attended the feeder primary school to the
secondary school which learner has applied to attend.>®? It is the North West MEC who is
empowered to designate a specific school or schools as feeder primary schools in relation to a
learner applying for admission to a specific secondary school.*®® No evidence could be sourced
of the MEC having made such a designation. The use of feeder primary schools to confer
preferential admission carry the inherent danger of advancing racially inequitable access to
education twice over. This occurs where historically white primary schools use geographical
proximity as a criterion for admission thus admitting more well-off and white learners at the
expense of impoverished black ones. The disadvantage suffered by impoverished black
learners that occurs at this point is automatically duplicated when this same learner cohort
enjoy preferential admission to designated historically white secondary schools. In this way

feeder primary schools serve as a pipeline for white and class privilege.
2.7 DESPERATE ATTEMPTS BY PARENTS TO CIRCUMVENT FEEDER ZONES

Parents are prepared to go to great lengths to ensure that feeder zones do not serve as a barrier
to their children accessing a quality education. For instance, the news reports of a young couple

living in Rondebosch who sold their three-bedroom house and purchased a flat a mere 1.5 km

360 McKay T ‘The geography of education: From race to class apartheid?’ in Knight J and Rogerson C (eds) The
geography of South Africa - 2019: Contemporary changes and new directions (2019) 160.

361 Regulations 1, 4(2) and 6(2)(a)(ii) of the Admission of Learners to Public Schools regulations in Provincial
Gazette Extraordinary, 125, GN 7094 of 14 March 2013 (North West).

362 Regulations 1, 4(2) and 6(2)(a)(ii) of the Admission of Learners to Public Schools regulations in Provincial
Gazette Extraordinary, 125, GN 7094 of 14 March 2013 (North West).

363 Regulation 4(2) of the Admission of Learners to Public Schools regulations in Provincial Gazette
Extraordinary, 125, GN 7094 of 14 March 2013 (North West).
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from their previous residence. The sole purpose of their shifting homes was to be situated nearer
to the Little Bosch Grade R and Activity Centre. Little Bosch is a pre-primary school that
serves as a feeder school to Rondebosch Boys’ Preparatory School. The father explained that
‘I didn’t have to move but my son’s place is not guaranteed unless I am in the catchment

zone’.%%* A principal of an eminent Rondebosch school explained how

‘[on]e of our parents bought a flat here in Devonshire and it was a bona fide case. They
bought the flat; they owned the property. They actually lived there, we even did check

that. But the moment they’re in the school, they move’.3%

Another news article speaks of a teacher in Milnerton who took her nine-year-old niece from
Khayelitsha to stay with her so that her niece could access a good school.*®® Apparently, the
case of the Milnerton teacher is not an isolated instance as there are parents who are sending
their children to stay with other family members in the hopes that they stand a better chance of

accessing a quality education by virtue of living there.>®’

Jansen and Kriger in their research discuss how some southern suburbs schools in Cape Town
do accept families who rent within the feeder zone. This has led to parents of lesser means
going so far as to rent properties in the southern suburbs even though they cannot afford the
monthly rental. These parents then sublease the properties to someone who can pay and then
use the lease agreement concluded with the owner as proof of address in their child’s admission
application. Jansen and Kriger refer to this set up as a ‘a complex scheme, but one that
demonstrates again the lengths to which desperate parents go to enable their child to attend a
good school’ 3%

Some parents even falsify addresses in desperation to enrol their children in certain schools.3%°

Schools can be unrelenting in verifying and re-verifying an address specified in an admission

364 Govendor P ‘Here’s a crib sheet on the right suburb for the best school: Parents helped to find homes giving
access to top state schools’ Sunday Times 17 June 2018 available at https://www.timeslive.co.za/sunday-
times/news/2018-06-16-heres-a-crib-sheet-on-the-right-suburb-for-the-best-school/  (accessed 19 February
2022).

365 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 66.

366 Fredericks I & Tswanya Y ‘Fines, jail time for parents who lie?” IOL 14 October 2015 available at
https://www.iol.co.za/news/fines-jail-time-for-parents-who-lie-1929582 (accessed 24 December 2021).

367 Fredericks I & Tswanya Y ‘Fines, jail time for parents who lie?” IOL 14 October 2015 available at
https://www.iol.co.za/news/fines-jail-time-for-parents-who-lie-1929582 (accessed 24 December 2021).

368 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 65.

369 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 57. Jasen L ‘Integration at

Schools to  be  Forced The Mercury — IOL 13 July 2021  available at
https://www.iol.co.za/news/politics/integration-at-schools-to-be-forced-1340633 (accessed 9 December 2021).
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application. One prestigious girls” school in the Western Cape southern suburbs explained,
during an interview with researchers, that the school ‘interrogates’ both parents and children
regarding where they live. The easiest of these interrogation techniques involves simply
questioning a child about where they stay and more particularly asking them to name their
address.®”® The school in question admits to expending many hours on this interrogation work.
Hunter records how some Durban schools are even bold enough to make house visits to
applicants to authenticate their address.>”* Proposed amendments to the Schools Act seek to
address the falsification of addresses in the admission process. Should the suggested
amendments be made law, any parent of a learner as well as any other individuals who
consciously provide false or misleading information or who tender a forged document in
relation to a prospective learner’s admission application will be rendered guilty of a crime. If
convicted, such a person could receive a fine or six months imprisonment.®’> Criminalising
parents for the use of fake addresses is at odds with the apartheid spatial and educational legacy
and the structural elements that induce black and poor parents to resort to such desperate

actions.

2.8 CONCLUSION

This chapter has documented some of the abusive school zoning practices that the thesis aims
to address. This provided a background for understanding the issue addressed in the thesis. The
following chapter unpacks the right to basic education and the fact that it requires equal access
to quality education. This is necessary to show that the state has a duty to intervene in current
school zoning practices. It is also necessary to set the groundwork for arguing that the state

should use transformative zoning to fulfil its constitutional duties in respect of basic education.

Fredericks I & Tswanya Y ‘Fines, jail time for parents who lie?” IOL 14 October 2015 available at
https://www.iol.co.za/news/fines-jail-time-for-parents-who-lie-1929582 (accessed 24 December 2021).

370 Jansen J & Kriger S Who Gets In and Why?: Race, Class and Aspiration (2020) 65.

371 Hunter M Race for Education: Gender, White Tone, and Schooling in South Africa (2019) 140.

372 Section 26(c) Draft Basic Education Law Amendment Bill GN 1101 GG 41178 of 13 October 2017.
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CHAPTER 3
AN EDUCATION IN THE RIGHT TO BASIC EDUCATION:
SECTION 29(1)(a) OF THE CONSTITUTION
3.1 INTRODUCTION

The Freedom Charter famously proclaims that ‘[t]he doors of learning ...shall be opened!” and
that ‘[e]ducation shall be . . . equal for all children.’*"® Fast forward 68 years and South African
realities reveal anything but. The doors of the more privileged public schools across the country
remain sealed off from most black children of less fortunate means. Instead, thousands of these
children must enter dilapidated schools through dilapidated school gates.3”* Once inside, they
are met with decrepit infrastructure, disgusting toilets and a lack of laboratories and libraries.3"
The enduring ramifications of apartheid schooling can be witnessed not only in the systematic
difficulties of poor infrastructure but also in the inferior level of basic education for the majority
of South Africa’s black children.®® The inequities that pervade South Aftica’s public education

system are easy to identify.

The purpose of this chapter is to show that access to basic education in the manner described
above does not meet the requirements set by the right to basic education in section 29(1)(a) of
the Constitution. Instead, the right requires that the education accessed must be of an adequate
quality. Moreover, everyone must have equal access to education. Together these elements of
the right require the state to ensure equal access to quality education. The Constitutional Court
has described the right to basic education as an ‘immediately realisable’ right.*’” Thus the state

has a duty to ensure that children enjoy immediate access to a quality education.

Based on the reality sketched out above, very few schools offer the quality education required
in terms of this right. It is the state’s duty to ensure that all schools offer quality education.
Essentially, exclusionary zoning may have the effect that many impoverished black children

are prevented from accessing quality education. On the flip side, transformative zoning could

373 The Freedom Charter, 25 and 26 June 1955.

374 Draga L ‘Infrastructure and equipment’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 238.

37 Draga L ‘Infrastructure and equipment’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 238.

376 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 42.
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be used by the state as a tool to fulfil its immediate duty of ensuring equal access to quality

education.

Section 39(1) of the Constitution requires courts to consider the values underlying the
Constitution, as well as international law to interpret the rights in the Bill of Rights. In addition,
the courts have considered the Interim Constitution in its interpretation of the final
Constitution.3”® Furthermore, the Constitutional Court has favoured a purposive approach to
interpreting rights.3° It has also stressed the use of other constitutional rights, particularly other
fundamental rights, in interpreting the rights in the Bill of Rights.*® This chapter uses these
measures to illustrate that the right to basic education should be interpreted to require equal

access to quality education.

3.2 THE RIGHT TO BASIC EDUCATION AND THE INTERIM CONSTITUTION

Section 32(a) of the Interim Constitution reads ‘[e]very person shall have the right to a basic
education and to equal access to educational institutions’. Notably, unlike the provision on
basic education in section 29(1)(a) of the present Constitution, section 32(a) contains an
express right to equal access to educational institutions. However, one could potentially argue
that in view of the presence of the equality clause in section 9 of the Constitution, the inclusion
of such wording would have been superfluous. This is because section 9(1) provides that
everyone has the right to equal benefit of the law and section 9(2) makes it clear that this
includes ‘the full enjoyments  of all rights and freedoms’ (including ‘the right to basic
education). The remainder of this chapter is dedicated to determining the meaning to be
attached to the right to basic education under section 29(1)(a). This includes an investigation
into whether section 29(1)(a) confers such a right of ‘equal access to educational institutions’
despite the discrepancies with the language of the basic education clause under the interim

Constitution.

378 AB and Another v Minister of Social Development 2017 (3) BCLR 267 (CC) 55-62.
37% 5 v Makwanyane and Another 1995 (6) BCLR 665 (CC) 9.
380 5 v Makwanyane and Another 1995 (6) BCLR 665 (CC) 10.
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3.3 THE PURPOSES OF THE RIGHT TO EDUCATION

The purposes a fundamental right is designed to serve must also inform its meaning.*®* The
purposes of the right to basic education reveal that section 29(1)(a) of the Constitution must be
understood to entail the right to a basic education of a particular quality. The standard of
education demanded by this section is the type of education capable of facilitating the
fulfilment of the purposes of the right to basic education. It for this reason that the purposes of

the right are discussed below.

The right to basic education serves as an entrance right as it is vital to the fulfilment of other
rights.32 Although described as a socio-economic right and a cultural right it is, in several
ways, also a civil and political right. This is because it is essential to the effective and complete
realisation of these rights as well.3¥ The right to basic education can also be characterised as
an ‘empowerment right’.%®* It is primarily through education that those who live on the fringes
of society can free themselves from the shackles of poverty.*® Particularly in the case of
women and girls, education serves as ‘an agent of family health and nutrition.”3% Education
also affirms and nurtures ‘a child’s personality, talents and mental and physical abilities to his

or her fullest potential.”*®” In so doing it gives effect to the constitutional right to human dignity.

381 Oriani-Ambrosini, MP v Sisulu, MP Speaker of the National Assembly (1) BCLR 14 (CC) 42.

382 Gection 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10 (ICESR Committee General Comment 13). The Committee on ICESCR is tasked with ensuring
that state parties to the International Convention on Economic Social and Cultural Rights uphold the right to
education. In this regard it has issued General Comment 13 in which elaborates on the meaning of the right to
education and emphasises its significance. Section 6 UNCRC Committee General Comment 1: The Aims of
Education (art 29) UN Doc CRC/GC/2001/1. The Committee on the Rights of the Child is an international body
of experts tasked with, amongst others, supporting the understanding of and familiarity with the contents of the
Convention on the Rights of the Child. In this regard it has issued General Comment 1 which elaborates on the
aims of education.

383 Section 2 of the ICESCR Committee General Comment 11: Plans of Action for Primary Education (art 14) UN
E/C.12/1999/4.

384 Section 1 of the ICESCR Committee General Comment 13. The Constitutional Court has relied on General
Comment 13 when discussing the right to education. See Governing Body of the Juma Musjid Primary School &
Others v Essay N.O. and Others 2011 (8) BCLR 761 (CC) 41.

35 Section 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10. The Constitutional Court has described education as ‘the key to a better life’. See AB and Another
v Pridwin Preparatory School and Others 2020 (9) BCLR 1029 (CC) 1.

38 United Nations Press Release ‘Secretary-General stresses need for political will and resources to meet
challenge of fight against illiteracy’ 4 September 1997 available at
https://www.un.org/press/en/1997/19970904.SGSM6316.html (accessed 11 April 2021).

37 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 4. In this regard, the Constitutional Court relies on the Convention on the Rights of the Child, 1989 United
Nations General Assembly Resolution 44/25 (1990) (CRC). South Africa ratified the CRC in 1995. Article
11(2)(a) of the African Charter on the Rights and Welfare of the Child, 1990 (ACRWC). South Africa ratified the
ACRWC in 2000. AB and Another v Pridwin Preparatory School and Others 2020 (9) BCLR 1029 (CC) 1. In
addition, article 13(3)(a) of the African Youth Charter refers to a child’s emotional abilities. African Youth Charter
(2006) 2009 (AYC). South Africa ratified the AYC in 2009.
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It lays the groundwork for a child’s lifelong learning and employment prospects,®® and enables
them to enjoy their fundamental right to select ‘their trade, occupation or profession freely.’3®
Education also facilitates critical thinking and empowers individuals to engage in active
citizenship and the democratic process.®® It therefore supports fundamental rights and
democracy.3®! Education also contributes towards an enlightened mind and thus the ability to

enjoy the pleasures of human life.3%

It is predominantly through the medium of education that social ills can be eradicated.
Education plays a crucial role in the battle against the sexual exploitation of children. 3% It also
protects children from forced and hazardous labour.>** In the African context, appropriately
tailored education serves as a means to ready the African child to exist in a spirit of tolerance,
shared respect, understanding and friendship amongst the diverse religious and ethnic
groupings on the continent.**® Education is therefore vital to the eradication of the racial, ethnic
and religious intolerance that has fuelled the conflicts which ravish Africa. Moreover, an

educated population is core to the preservation of the environment.**

Education has been framed as the ‘engine of equal opportunity.’*®” This is as a result of its
potential to propel South Africa towards a society in which all have an equal chance of success.
Education is fundamental to achieving the transformation of South Africa’s deeply unequal
society inherited from colonialism and apartheid. In Juma, Nkabinde J explained that given the
terrible educational legacy of apartheid the importance of particularly basic education to social

advancement and personal growth cannot go unobserved.®®® In Section 27 and Others v

388 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 43.

389 Section 22 Constitution.

3%0Doctors for Life International v Speaker of the National Assembly and Others 2006 (12) BCLR 1399 (CC) 311.
391 Section 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10.

Article 29(1)(b) of the CRC. Article 11(2)(b) of the ACRWC. Article 13(3)(b) AYC (2006) 2009.

392 Section 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10.

393 Section 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10.

394 Section 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10.

3% Article 11(2)(d) of the ACRWC.

3% Section 1 of the ICESCR Committee General Comment 13: The Right to Education (art 13) UN Doc
E/C.12/1999/10. Article 29(1)(e) of the Convention on the Rights of the Child, 1989 United Nations General
Assembly Resolution 44/25 (1990). Article 11(2)(g) of the ACRWC. Article 13(3)(e) of the AYC.

397 MEC for Education: Kwazulu-Natal and Others v Pillay 2008 (1) SA 474 (CC) 121.

3% Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 42.
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Minister of Education and Another the Gauteng North High Court elucidated on the link

between education and the need to transform South African society:

‘[1]f regard be had to the history of an unequal and inappropriate educational system,
foisted on millions of South Africans for so long, and the stark disparities that existed
and continue to exist in so many areas and sectors of our society. Education takes on an
even greater significance. It becomes at the makro[sic] level an indispensable tool in the
transformational imperatives that the Constitution contemplates and at the micro level it
is almost a sine qua non to the self determination of each person and his or her ability to
live a life of dignity and participate fully in the affairs of society.”3%

Interpreting section 29(1)(a) from a purposive angle indicates that the right to a basic education
entails the right to a form of education capable of accomplishing the basic aims of individual

and societal progress.*%

Under a purposive interpretation, the right to basic education should be understood as a right
to the type of education that can empower the individual to successfully contribute towards
rendering South Africa a more egalitarian society. Instead of promoting social equality,
however, South Africa’s basic education system continues to feed social inequality and
perpetuates historical disadvantage.*** In the South African setting, racially skewed educational
access thus serves rather as a treacherous engine driving unequal opportunity. This engine
operates to the detriment of the overwhelming majority of black children who are condemned
to poorly resourced and dysfunctional schools. Tragically, the education system has failed to
provide these children with the opportunity to enjoy their fundamental right to a basic

education.

The purposive interpretation of the right to basic education indicates that the right requires
equal access to quality education. It is only through this, that the purposes of the right can be
achieved.

3.4 VALUES UNDERLYING THE BILL OF RIGHTS

The founding clause of the Constitution explains that South Africa is established on the values

of ‘[hJuman dignity, the achievement of equality and the advancement of human rights and

399 Section 27 and Others v Minister of Education and Another 2013 (2) BCLR 237 (GNP) 5.

400 McConnachie C & McConnachie C ‘Concretising the right to basic education’ (2012) 129:3 South African
Law Journal 566.

401 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 2. Head of Department: Mpumalanga Department of Education and Another v
Hoérskool Ermelo and Another 2010 (3) BCLR 177 (CC) 2.
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freedoms’.**? Section 7(1) of the Constitution further provides that the Bill of Rights ‘affirms
the democratic values of human dignity, equality and freedom’. The Bill of Rights is thus
intended to uphold these values and should be interpreted with this purpose in mind. The
necessity for such an interpretive approach is made clear by section 39(1)(a) of the
Constitution. This section states that any court called to interpret a right in the Bill of Rights
must do so in a manner that promotes ‘the values that underlie an open and democratic society
based on human dignity, equality and freedom’. A court when interpreting the fundamental
right to a basic education must, therefore, in the process promote the values of equality and
human dignity. Furthermore, section 39(2) provides that a court ‘when interpreting any
legislation’ (including the Bill of Rights) must do so in a manner that promotes ‘the spirit,
purport and objects of the Bill of Rights.” Constitutional values therefore have a significant

role to play in understanding the nature and content of the right to basic-education.

Equality as a value derives support from the Constitution’s preamble. The preamble requires
equality between all races and sexes and envisions a country where everyone can have access
to and enjoy their constitutional rights and freedoms.*®® The value of equality demands that the
law be employed in a fair and equitable manner.%* This would include the equitable application
of the right to a basic education in section 29(1)(a). Equality articulated as a value encapsulates
the promise of transforming South Africa’s past and present to arrive at an improved future.*%®
The value of equality is key. to notions of economic and social change.**® Achieving social
change obliges the state to guarantee equal access to certain social goods such as education.*%”
Section 29(1)(a) should therefore be interpreted as conferring on everyone a right to equal

access to a quality basic education.

The value of equality must be understood as “substantive equality” as expressed in the

country’s Constitution.*®® Substantive equality recognises the continuous adverse effects of

402 Section 1(a) of the Constitution.

403 Mashele R ‘The right to equality under South Africa’s transformative constitutionalism: a myth or reality’
(2015) 2015:2015 Acta Universitatis Danubius Juridica 28-29.

494 Moosa F ‘Understanding the “Spirit, purport and objects” of South Africa’s Bill of Rights’ (2018) 4:22 Journal
of Forensic, Legal & Investigative Sciences 5 and 6.

405 Mashele R ‘The right to equality under South Africa’s transformative constitutionalism: a myth or reality’
(2015) 2015:2015 Acta Universitatis Danubius Juridica 28-29.

406 Albertyn C ‘Substantive equality and transformation in South Africa’ (2007) 23:2 South African Journal on
Human Rights 254 and 255.

407 Mashele R ‘The right to equality under South Africa’s transformative constitutionalism: a myth or reality’
(2015) 2015:2015 Acta Universitatis Danubius Juridica 28.

408 For a discussion of the meaning of substantive equality in the South African context see Albertyn C ‘Contested
substantive equality in the South African Constitution: beyond social inclusion towards systemic justice’ (2018)
34:3 South African Journal on Human Rights.
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historically rooted unfair discrimination and the need to remedy them to prevent these injustices
from becoming further entrenched or even permanent.*®® Substantive equality demands that
positive steps be adopted to ‘actively redistribute resources and provide benefits’ to those

historically disadvantaged by unfair discrimination.*1°

The redress aspect of substantive equality is explained by Moseneke J in Minister of Finance

and other v Van Heerden:

‘[W]hat is clear is that our Constitution and in particular section 9 thereof, read as a whole,
embraces for good reason a substantive conception of equality inclusive of measures to
redress existing inequality. Absent a positive commitment progressively to eradicate
socially constructed barriers to equality and to root out systematic or institutionalised
under-privilege, the constitutional promise of equality before the law and its equal
protection and benefit must, in the context of our country, ring hollow.”**

Moreover, substantive equality suggests that access to basic education would not be equal if
the quality of the education accessed is not equal. Substantive equality, therefore, illustrates

how the ideas of equality and quality are intricately linked.

Similarly, the value of human dignity requires interpreting the right to basic education as that
of equal access to quality education. For one, race-based discrimination affronts one’s
dignity.**2 Hence, implementation of the right in a way that unfairly discriminates on the
grounds of race would not be in line with the value of dignity. Moreover, respect for dignity
requires that people be enabled to reach their full potential. In Ferreira v Levin and Others;

Vryenhoek and Others v Powell NO and Others, Justice Ackermann explains:

Human dignity cannot be fully valued or respected unless individuals are able to
develop their humanity, their ‘humanness’ to the full extent of its potential. Each
human being is uniquely talented. Part of the dignity of every human being is the
fact and awareness of this uniqueness. An individual’s human dignity cannot be
fully respected or valued unless the individual is permitted to develop his or her
unique talents optimally.**

409 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 1998 (12)
BCLR 1517 (CC) 60.

410 King N.O. and Others v De Jager and Others 2021 (5) BCLR 449 (CC) 229.

411 Minister of Finance and other v Van Heerden 2004 (11) BCLR 1125 (CC) 31.

412 Harksen v Lane NO and Others 1997 (11) BCLR 1489 (CC) 47.

413 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) BCLR 1 (CC) 49.
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Dignity, as a value, thus supports the above purposive interpretation of the right to basic
education, which requires the fulfilment of the right in a way that allows children to reach their
full potential. This requires an interpretation of the right that entails equal access to quality

education.

3.5 INTERNATIONAL LAW AND OTHER INTERNATIONAL INSTRUMENTS

The right to education was recognised at the international level as early as 1948 in the Universal
Declaration of Human Rights (UDHR). The UDHR provides that ‘everyone has a right to
education’.*** This section explores how international law supports the interpretation of the
right to basic education as a right of equal access to quality education. These instruments are
relied upon because section 39(1)(b) of the Constitution requires a court to consider
international law when interpreting rights in the Bill of Rights.*'® International law should
therefore inform whether the right to basic education in section 29(1)(a) should be interpreted
as requiring equitable access to a quality basic education. It should also inform whether the use
of geographically based feeder zones by South Africa’s historically white schools (HWS)

constitutes a violation of section 29(1)(a).

The following section illustrates how the right to basic education found in the ICESCR has
been interpreted to require equal access to quality education. The focus is on the ICESCR since
this is the primary international instrument entrenching the right to basic education. Thereafter,
several international and regional instruments are discussed to support the finding that
international law requires the right to basic education to be interpreted as equal access to quality
education. Finally, the findings of the UN Special Rapporteur on the Right to Education are
explained to show that these findings recommend reform measures which could potentially

include transformative zoning.

Where the international instruments elaborate on the meaning of equal access to quality
education, these are applied to the South African context to provide preliminary insight into
whether South Africa is complying with its duty. This lays the groundwork for the discussion

in Chapter 4, where this is considered in more detail.

414 Article 26 of the Universal Declaration of Human Rights, 1948 UN General Assembly Resolution 217 A (I11),
AJRES/3/217 A, 10 December (1948).
415 Section 39(1)(b) of the Constitution.
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3.5.1 The ICESCR and the 4-A framework

Article 13 of the ICESCR entrenches the ‘right of everyone to education’.*® Similar to the
purposive interpretation of section 29(1)(a), it requires education that is ‘directed to the full
development of the human personality and the sense of its dignity and enables “all persons to
participate effectively in a free society’.*!” This shows an emphasis on the quality of education
required. General Comment 11 on Plans of Action for Primary Education, adopted by the
Committee on Economic, Social and Cultural Rights, emphasises that the reference to
education under the ICESCR 1is, amongst others, a reference to an education which is ‘adequate

in quality’.418

General Comment 13 on the Right to Education of the Committee provides that all forms of
education, regardless of what stage, should display the following four inter-connected and vital
elements ‘availability’, ‘accessibility’, ‘acceptability’ and adaptability.**® The following
section adopts the 4-A framework under General Comment 13 to give meaning to the content

of the right to basic education under section 29(1)(a) of the Constitution.

3.5.1.1 Availability

General Comment 13 explains that the element of ‘availability’ requires that educational
institutions be both ample and functional.*?° This element emphasises the requirement of equal
access to an education of a certain quality. Not only should everyone be able to access

education, the quality of the education accessed must be adequate.

In the South African setting, the South African Schools Act makes it the responsibility of the
provincial education MECs to ensure that there are sufficient spaces available for every child
within their province to attend school.*?* The Constitutional Court has explained that securing
enough school spaces implies that ‘proactive and timely steps’ be taken well in advance of the
commencement of a new academic year.*?? Despite this duty, news reports abound about the

lack of a sufficient number of schools to accommodate all learners in urban provinces such as

416 Article 13(1).

47 Article 13(1).

418 Section 6 of the ICESCR Committee General Comment 11: Plans of Action for Primary Education (art 14) UN
E/C.12/1999/4.

419 Section 6 of the ICESCR Committee General Comment 13.

420 Section 6(a) of the ICESCR Committee General Comment 13.

421 section 3(3) of the South African Schools Act 84 of 1996.

422 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 103.
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the Western Cape and Gauteng.*? Intolerably overcrowded classrooms is also a common
reality in rural areas such as the remote areas of the Eastern Cape.*?* More recently, the Equal
Education Law Centre (EELC) brought a successful challenge against the Western Cape
Education Department (WCED) for its failure to secure spaces for unplaced learners in the

province.*?

The implementation of feeder zones based solely on geographical proximity in the face of such
a chronic shortage of space within the education system is particularly problematic. This is
because, through its exclusivity, these zones condemn disenfranchised black learners to already
significantly overcrowded schools. Feeder zones, when used in this manner, potentially
undermine the right to basic education for all those adversely affected in this way. This is not
to say that historically privileged schools should be burdened in such a way that they are unable
to provide an adequate education to the learners attending these schools. Addressing the
racially skewed effect of feeder zones also does not absolve government from the legal duty to
build sufficient schools and improve existing ones. However, it must be recognised that HWS
have their role to play in ameliorating the load of a massively overloaded and highly racially

inequitable education system.

As far as functionality goes, HWS still benefit from comparatively luxurious resources,
infrastructure and other facilities whilst the overwhelming majority of black learners attend
schools with overcrowded conditions and unsafe dilapidated infrastructure.*?® The Minister of
Basic Education (Minister) has introduced national regulations which set certain minimum
infrastructural norms for all schools and deadlines within which they are to be achieved.*?’
These include sufficient and suitable water supply, adequate sanitation facilities, some type of

power supply, perimeter fencing, recreational and sporting facilities, libraries, laboratories,

423 “Not enough schools to place extra 19 000 learners, says WCED’ IOL 18 March 2021 available at
https://www.iol.co.za/education/schools/not-enough-schools-to-place-extra-19-000-learners-says-wced-
d5331e0a-b066-42ac-89d8-a43bbd50d5a9 (accessed 2 September (2022). Bendile D ‘There simply aren’t enough
schools in Gauteng: Close to 20,000 pupils in Gauteng are yet to be placed after the 2016 academic year started
last week’ EWN 18 January 2016 available at https://ewn.co.za/2016/01/18/Basic-Education-There-simply-arent-
enough-schools-in-Gauteng (accessed 2 September 2022).

424 De Waal M “A school journey into Eastern Cape’s darkest heart’ Daily Maverick 30 April 2013 available at
https://www.dailymaverick.co.za/article/2013-04-30-517f08545f703/#.UX_J3pXJDIJ (accessed 18 September
2022).

425 Equal Education Law Centre and Others v HoD, Western Cape Education Department Case No. 5186/2022
(3 June 2022).

426 McConnachie C & McConnachie C ‘Concretising the right to basic education’ (2012) 129:3 South African
Law Journal 572.

427 Regulations Relating to the Minimum Uniform Norms and Standards for Public School Infrastructure GN 920
GG 37081 of 29 November 2013.
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electronic connectivity, and internet facilities.*?® However, government has already failed to
make good on the obligations arising from these regulations.*?® Moreover, the positive gains
that have been made by the minimum infrastructural norms and standards regulations have
recently come under threat following the publication of the Minister’s draft amendments to the
regulations.*® Should these amendments take effect it would see the deletion of deadlines
relating to, amongst others, the elimination of pit toilets and the delivery of elementary services
such as electricity, water and classrooms to schools.*3! The removal of these deadlines would
make it easier for government to escape accountability under the regulations for making good

on its duty to deliver functional schools.

Fortunately, the state’s duty to provide certain physical resources as an aspect of the right to
basic education has also been recognised by South African courts.**> Amongst others, the right
to basic education has been held to oblige the state to ensure the delivery of safe and appropriate
school toilets,**® textbooks,*** and age and grade suitable furniture.**® Courts have also
recognised that state supplied scholastic stationery forms part of the right to basic education.*3
More recently the distribution of basic nutrition has been found to be a component of the
right.**” Aside from physical resources, the Eastern Cape High Court has stated that a failure
to appoint teachers to empty posts in many public schools within the province resulted in an

‘ongoing violation’ of the right to basic education of children attending those schools.**

428 Regulations Relating to the Minimum Uniform Norms and Standards for Public School Infrastructure GN 920
GG 37081 of 29 November 2013.

429 Damons M ‘Learners march against proposal to end deadlines to fix schools” Groundup 30 June 2022
available at https://www.groundup.org.za/article/learners-march-against-proposed-changes-to-school-norms-
and-standards/ (accessed 10 July 2023).

430 Amendments to the Regulations Relating to Minimum Uniform Norms and Standards for Public School
Infrastructure in GN 2157 GG 46543 of 10 June 2022.

431 Amendments to the Regulations Relating to Minimum Uniform Norms and Standards for Public School
Infrastructure in GN 2157 GG 46543 of 10 June 2022.

432 Equal Education and Another v Minister of Basic Education and Others 2018 (9) BCLR 1130 (ECB).

433 Komape and Others v Minister of Basic Education [2018] ZALMPPHC 18 (23 April 2018) 63.

434 Section 27 and Others v Minister of Education and Another 2013 (2) BCLR 237 (GNP) 25. All learners are
entitled to the provision of a textbook for each subject taught by the time teaching in that subject commences
Minister of Basic Education v Basic Education for All 2016 (4) SA 63 (SCA) 50.

435 Madzodzo v Minister of Basic Education 2014 (3) SA 441 (ECM).

43 Khula Community Project v Head of Department Eastern Cape Department of Basic Education (ECD)
unreported case no. 611/2022 (22 March 2022) 42. Freedom Stationery (Pty) and Another v MEC for Education,
Eastern Cape and Others (2011) ZAECELLC 1 (16 March 2011) 7-9.

437 Equal Education and Others v Minister of Basic Education and Others (22588/2020) [2020] ZAGPPHC 306
(17 July 2020) 40-42.

438 Centre for Child Law and Others v Minister of Basic Education and Others 2013 (3) SA 183 (ECG) 2 and 26.
In Madzodzo v Minister of Basic Education 2014 (3) SA 441 (ECM) the Eastern Cape High Court explains that
the state’s responsibility to deliver basic education requires, amongst others, teachers to teach.
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These judgments and legislation around the state’s obligation to ensure a sufficient number of
functional schools makes for excellent reading on the law books. However, such a reading
largely fails to reflect the reality on the school grounds of most historically underprivileged
schools. Instead, for thousands of largely black South African children, decaying classrooms,
atrocious bathrooms, broken fences and missing libraries and laboratories remain their
everyday schooling experience.**® The law is clear, every day that these children attend a
dysfunctional and poorly resourced school, is a day on which their right to basic education has
been denied. Feeder zones shaped purely on geographical nearness operates in a manner that
entrenches rather than dismantles the colonial and apartheid legacy of racially segregated
schooling and highly uneven resource provisioning. It favours the historically privileged
families who live within close proximity of historically privileged and well-resourced schools.
At the same time, it slams the door in the face of most poor and historically excluded black

families.

3.5.1.2 Acceptability

The element of ‘acceptability’ speaks to the mode and substance of education.**® This means
both syllabus and teaching styles must be acceptable. For education to be acceptable it must be
of good quality. It should also be, amongst others, culturally suitable and relevant.**
Tragically, the overwhelming majority of teachers in South Africa (80%) do not have the
content knowledge required to educate learners in the subjects which they presently teach.*4?
Teachers working in poor schools perform weaker on content knowledge testing than those

working in more affluent schools.**3

The International Monetary Fund (IMF) explains that, despite an increase in government
spending and access to primary schooling, ‘the quality of South Africa’s education

substantially lags international standards.”*** On average, children in South Africa by age 18

43 Draga L ‘Infrastructure and equipment’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 238.

440 Section 6(c) of the ICESCR Committee General Comment 13. The Constitutional Court seems to appreciate
that syllabus is integral to the right to basic education under section 29(1)(a) see AB and Another v Pridwin
Preparatory School and Others 2020 (9) BCLR 1029 (CC) 178.

441 Section 6(c) of the ICESCR Committee General Comment 13.

442 Spaull N “Priorities for Education Reform (Background Note for Minister of Finance 19/01/2019)’ 19 January
2019 available at https://nicspaull.com/2019/01/19/priorities-for-education-reform-background-note-for-
minister-of-finance-19-01-2019/ (accessed 3 September 2022).

43 Venkat H ‘Teachers’ mathematical knowledge, teaching and the problem of inequality’ in Spaull N & Jansen
J (eds) in South African Schooling: The Enigma of Inequality (2019) 189.

44 Mlachila M & Moeletsi T “Struggling to Make the Grade: A Review of the Causes and Consequences of the
Weak Outcomes of South Africa’s Education System’ (2019) WP/19/47 The International Monetary Fund 12.
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have concluded 9.3 years of studies within basic education. However, when adjusted to account
for quality of education provisioning this figure is reduced to a mere 5.1 years.*® Writing in
2019, Spaull explains that 45% of the country’s primary schools can be characterised as
‘cognitive wastelands’ because one cannot find a single learner within these schools capable
of reading and drawing deductions.**® Moreover, in 47% of secondary schools not one child
could attain the ‘intermediate international benchmark’ set for mathematics.”**’ In sum, South
Africa performs unacceptably in so far as the acceptability of basic education is concerned.
South Africa’s apartheid history of race based residential segregation has had an enduring
effect on the ‘inequality of opportunity to quality education.’*4® Feeder zones that focus purely
on geographical proximity continue to frustrate the ability of the majority of South Africa’s
black learners from accessing educational opportunities of an acceptable quality. As such, it is
an issue that must be addressed in a manner that ensures more racially equitable access to

quality schooling.

3.5.1.3 Accessibility

General Comment 13 states that educational institutions and educational programmes should
be made ‘accessible’ to all and be devoid of discrimination.**® This points to the requirement
that there must be equal access to basic education. The Constitutional Court has also recognised
access as an integral ingredient of the right to basic education,**° and ‘a necessary condition
for the achievement of this right.’*®* General Comment 13 describes accessibility as
encompassing, amongst others, the requirement of non-discrimination.**2 This element requires
that education be accessible to everyone (particularly highly vulnerable groupings) without
discrimination on certain grounds.**® South African courts have labelled unlawful/

unacceptable discriminatory actions or policies that deny or frustrate learners’ access to schools

445 The World Bank Tertiary Education Enrollments Must Rise (2019) The World Bank: Washington 6.

48 Spaull N “Priorities for Education Reform (Background Note for Minister of Finance 19/01/2019)’ available
at  https://nicspaull.com/2019/01/19/priorities-for-education-reform-background-note-for-minister-of-finance-
19-01-2019/ (accessed 3 September 2022).

47 Spaull N “Priorities for Education Reform (Background Note for Minister of Finance 19/01/2019)’ available
at  https://nicspaull.com/2019/01/19/priorities-for-education-reform-background-note-for-minister-of-finance-
19-01-2019/ (accessed 3 September 2022).

48 Spaull N “Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal
of Educational Development 438.

449 Section 6(b) of the ICESCR Committee General Comment 13.

450 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 43.

41 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761
(CC) 43.

452 Section 6(b) of the ICESCR Committee General Comment 13.

453 Section 6(b) of the ICESCR Committee General Comment 13.
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in the context of, amongst others, religion,** culture,*® pregnancy,*® disability,*’ and
immigration status.**® The same can be argued in the context of racial discrimination that may
arise from the use of geographical proximity as a criterion in the school admission process.
Accessibility also includes ‘economic accessibility’. This dimension requires that education be
within financial reach of all.**® South Africa has a bifurcated system in which there are both
fee charging and non-fee charging schools.*®° Theoretically, at least, a lack of finance does not
render education inaccessible since all families are free to enrol their children in non-fee
charging schools. Moreover, schools who charge fees cannot turn away learners simply
because of their parents’ inability to pay such fees. Rather parents must, by law, be advised of
their right to apply for a fee waiver and must be informed of the process through which to do
50.%61 However, most parents are unaware of their right to apply for a fee waiver and some
HWS are inclined to withhold information from parents about the possibility of qualifying for
one.*® Virtually all schools that charge fees have been able to (and continue to) skirt their
statutory fee exemption obligations.*®® This can be seen on account that a mere 0.3% of learners
within the country obtain fee exemptions.*®* At first blush, education in South Africa appears
to be economically accessible. However, the reality is that access to quality education still
comes with an expensive price tag attached. Given this reality, any solution around

transformative zoning should be cognisant of and make provision for this somber fact.

454 MEC for Education: Kwazulu-Natal and Others v Pillay 2008 (1) SA 474 (CC). Radebe and Others v Principal
of Leseding Technical School and Others (1821/2013) [2013] ZAFSHC 111 (30 May 2013) 3.

455 MEC for Education: Kwazulu-Natal and Others v Pillay 2008 (1) SA 474 (CC).

4% Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC).
The majority did not rule on the constitutionality of the pregnancy policies. However, the court made it clear that
the policies at face value breached the affected girls’ rights to equality, dignity, privacy and a basic education.
457 Western Cape Forum for intellectual Disability v Government of the Republic of South Africa and Another
2011 (5) SA 87 (WCC). This matter focused on severe and profoundly disabled learners right to receive an
education.

48 Centre for Child Law and Others v Minister of Basic Education and Others 2020 (3) SA 141 (ECG). The matter
concerned children who lacked documentation regulating their stay in South Africa (undocumented learners).

459 Section 6(b) of the ICESCR Committee General Comment 13.

460 Section 7.4 below.

461 Section 3(1)(a) of the Exemption of Parents from Payment of School Fees regulations in GN 1293 GG 19347
of 12 October 1998.

462 Ndimande BS ‘Parental “choice”: The liberty principle in education finance’ (2006) 24:2 Perspectives in
Education 151. See also Tikly L & Mabogoane T ‘Marketisation as a strategy for desegregation and redress: The
case of historically white schools in South Africa’ (1997) 43:2-3 International Review of Education 169.

463 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 7 and 8.

464 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 7 and 8.
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3.5.1.4 Adaptability

The final of the 4-A’s requires that education be adaptable. General Comment 13 explains that
adaptability connotes flexibility. This speaks to the quality of the basic education offered. Such
flexibility is necessary to ensure that education is adaptive to the demands of ever-evolving
societies and communities.*®® Information Communication Technology has and continues to
reshape our world at a rapid face. The Qindao Declaration was issued in 2015 following the
International Conference on Information Communication Technology and Post-2015

Education. The Declaration’s preamble reads in part:

‘Inspired by a humanistic vision of education based on human rights and social justice, we
further affirm that the remarkable advances in ICT and the rapid expansion of internet
connectivity have made today’s world increasingly interconnected and rendered
knowledge and familiarity with ICT essential for every girl and boy, woman and man.

To achieve the goal of inclusive and equitable quality education and lifelong learning by
2030, ICT - including mobile learning — must be harnessed to strengthen education
systems, knowledge dissemination, information access, quality and effective learning, and
more efficient service provision.’

The Qindao Declaration thus gives recognition to the impact of the digital revolution on social
justice and education. Moloi and Mhlanga undertook a study to evaluate the extent to which
South Africa’s basic education system is equipped with the fundamental features required to
fuel the fourth industrial revolution (4IR).“® These scholars concluded that South Africa’s
basic education system is not adapted for 4IR.*¢” Many schools lacked the technology required
to facilitate such learning.*®® In fact, statistics released by the Department of Basic Education
in 2019 shows that about 64% of South African schools do not have a computer centre.*® It is
thousands of impoverished black children in South Africa who endure the brunt of this lack of
adaptability. Such disproportionate impact was clearly highlighted in the recent COVID
schooling crisis. The use of feeder zones by HWS deprives impoverished black learners of the
opportunity to access the type of schooling that will ensure that they are empowered with the

necessary skills to successfully navigate an ever changing world of technology.

465 Section 6(d) of the ICESCR Committee General Comment 13.

466 Moloi T & Mhlanga D ‘Key features of the fourth industrial revolution in South Africa’s basic education
system’ (2021) 24:5 Journal of Management Information and Decision Sciences.

467 Moloi T & Mhlanga D ‘Key features of the fourth industrial revolution in South Africa’s basic education
system’ (2021) 24:5 Journal of Management Information and Decision Sciences 18 and 19.

468 Moloi T & Mhlanga D ‘Key features of the fourth industrial revolution in South Africa’s basic education
system’ (2021) 24:5 Journal of Management Information and Decision Sciences 18 and 19.

469 Department of Basic Education ‘National Education Infrastructure Management System Standard Report
August 2019° (2019) DBE.
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The discussion above illustrates that the right to basic education in South Africa’s Constitution
should be understood as encompassing the 4-A elements of availability, accessibility,
acceptability, and adaptability. Such an understanding aligns with the country’s existing
jurisprudence on the right. Realising the right to basic education therefore demands that all four
of these elements are met. Where feeder zones shaped solely on geographical nearness are used
by historically white and well-off schools, they operate to deny impoverished black children
the possibility of gaining access to the sort of education required by the international 4-A

framework.

The section that follows relies on regional and international instruments to reaffirm the
conclusion that section 29(1)(a) must be understood as conferring a right to equitable access to
a basic education and not merely a right to a basic education as the language of the section

proclaims.

3.5.2 International law and policy on equal access to education

Prominent regional and international instruments recognise either directly or indirectly the right
to equitable access to education. At a regional level, the African Charter on the Rights and
Welfare of the Child (ACRWC), confers the right to education on every child.*’® The ACRWC
also requires state parties to adopt special steps relating to disadvantaged children to ensure
that all segments of the community have equal access to education.*’* Article 2 of the
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
places an obligation on state parties, where circumstances deem necessary, to adopt ‘special
and concrete measures’ to guarantee the advancement and safeguarding of specific racial
categories or individuals falling within those categories.*’2 This would include the adoption of
affirmative action measures, where the circumstances so warrant, to ensure equitable access to

an education amongst different racial groups.

470 Article 3 of the ACRWC.

471 Article 3(e) of the ACRWC. Although the ICESCR does not contain a similar directive to the ACRWC, General
Comment 13 does elaborate on the ICESCR. General Comment 13 requires that education be ‘accessible to all’
especially the most marginalised groups and that access be devoid of any discrimination on certain grounds
including race. Section 6(b) of the ICESCR Committee General Comment 13 read with article 2(2) of the ICESCR.
472 Article 2(2) of ICERD states that ‘[s]tates parties shall, when the circumstances so warrant, take in the social,
economic, cultural and other fields, special and concrete measures to ensure the adequate development and
protection of certain racial groups or individuals belonging to them for the purposes of guaranteeing them the full
and equal enjoyment of human rights and fundamental freedoms. These measures shall in no case entail as a
consequence the maintenance of unequal or separate rights for different racial groups after the objectives for which
they were taken have been achieved.’
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The World Conference on Education for All Framework (The Jomtien Framework),*® and the
more recently adopted 2030 Agenda for Sustainable Development also include a focus on the
most marginalised.*’* The 2030 Agenda for Sustainable Development sets out certain
sustainable development goals,*”® including ensuring ‘equal access to all levels of
education...for the vulnerable’.#’® The Jomtien Framework proclaims an expanded vision for
ensuring a basic education for all that involves promoting equity.*’” The framework calls for
the adoption of ‘consistent measures’ to ‘reduce disparities” within education delivery,*’® and
an ‘active’ commitment to eradicating educational inequities.*’® The framework provides that
underserved, and vulnerable groups such as the rural, poor and refugees should not endure

discrimination in accessing educational opportunities.*°

A prohibition on discrimination within education can be found in the UNESCO Convention
Against Discrimination in Education.*®* CADE was adopted by the United Nations in 1960
somewhat as a result of pressure exerted by social groupings for greater educational equity.*?
CADE defines ‘discrimination’ as including ‘any distinction, exclusion, limitation or
preference’ based on race or colour which is designed or has the effect of ‘nullifying or
impairing equality of treatment in education.’® This is particularly where any individual or

group are deprived of accessing any form of education,*® or are limited to an inferior standard

473 Article 3(4) of the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand
The World Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs
(1990).

474 Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015) 17.

475 Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015).

476 Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015) 17. This is referred to as Sustainable Development Goal 4.5.

477 World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand The World
Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs (1990) 4.
478 Article 3(1) of the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand
The World Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs
(1990).

479 Article 3(4) of the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand
The World Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs
(1990).

480 Article 3(4) of the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand
The World Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs
(1990).

481 The Convention Against Discrimination in Education, 1960 General Conference of the United Nations
Educational, Scientific and Cultural Organization Resolution (1962) (CADE).

482 Cavicchioni V & Motivans A ‘Monitoring educational disparities in less developed countries’ in Hutmatcher
W, Cochrane D & Bottani N (eds) in In Pursuit of Equity in Education: Using International Indicators to Compare
Equity Policies (2001) 217-240.

483 Article 1(b) of CADE.

484 Article 1(a) of CADE.
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of education.*®® To stamp out and inhibit such discrimination signatories agreed to repeal any
statutes or administrative directives and cease any administrative practices associated with
discrimination in education.*®® Significantly, state parties to CADE also agree to ‘ensure by
legislation where necessary, that there is no discrimination in the admission of pupils to
educational institutions’.*8” Moreover, CADE signatories undertake to create and implement
national policy, suitably tailored to their particular nation’s context, which is inclined to
encourage ‘equality of opportunity and of treatment in the matter of education’.*® This is
especially to ensure first, equivalence of educational standards across public institutions
catering to the same learning phase and, secondly that the circumstances concerning the quality
of education provisioning are comparable. CADE therefore demands that signatories ensure
that the notion of equal educational opportunities is in fact wholly and tangibly realised.*®

The Convention on the Rights of the Child (CRC),*° the African Youth Charter (AYC),** and
ICERD all prohibit racial discrimination.*®> The latter commits state parties to eradicating
racial discrimination in all its shapes and sizes,** including in education.*** The CRC
incorporates an equality dimension in its formulation of the right to an education by requiring

that the right be achieved ‘progressively and on the basis of equal opportunity.’ %

As illustrated, there are an array of international and regional legal and policy instruments

which South Africa has ratified,*® that requires South Africa to uphold the right to education

485 Article 1(b) of CADE.

486 Article 3(a) of CADE.

487 Article 3(a) of CADE.

488 Article 4 of CADE.

489 Report of the Special Rapporteur on the Right to Education on the Role of Equity and Inclusion in the right to
education, UN General Assembly A/72/496 (2017) 5.

4% Article 28(1) of the CRC. Article 28(1) differentiates between primary, secondary and higher education. Under
article 28(1)(a) primary education is to be made freely available and should be compulsory. Article 28(1)(b)
requires that secondary education be made ‘available and accessible to every child’.

491 Article 2(2) of the AYC (2006) 2009.

492 Article 2 of the International Convention on the Elimination of All Forms of Racial Discrimination, 1965
United Nations General Assembly Resolution 2106 (xx) (1969) (ICERD). South Africa ratified ICERD in 1998.

4% Article 5 of ICERD.

4% Article 5(e)(v) of ICERD. Article 7 of the ICERD requires state parties to ‘undertake to adopt immediate and
effective measures, particularly in the fields of teaching, education, culture and information, with a view to
combating prejudices which lead to racial discrimination’.

4% Article 28(1) of the CRC. Article 28(1) differentiates between primary, secondary and higher education. Under
article 28(1)(a) primary education is to be made freely available and should be compulsory. Article 28(1)(b)
requires that secondary education be made ‘available and accessible to every child’.

4% South Africa ratified the CRC on 16 June 1995, the ICERD on 10 December 1998 and the ICESCR on 12
January 2015 respectively see United Nations Human Rights Treaty Bodies ‘UN Treaty Body database’ available
at https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=162&Lang=EN
(accessed 4 September 2014). CADE was ratified on 9 March 2000 see WhatConvention.Org: International Legal
Search Engine ‘Convention against Discrimination in Education, UNESCO, 1960’ available at
https://www.whatconvention.org/en/ratifications/54?sort_by=comments&order=asc (accessed 4 September
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and ensure equal access thereto. These instruments all support an interpretation of section
29(1)(a) that entails a right to equitable access to a basic education. However, equality of access
is not the reality for South Africa’s black and poor children who are consigned to the fringes
of society. A number of regional and international instruments demand or recommend that
South Africa adopt special steps to ensure that these marginalised children are able to enjoy
equal educational opportunities. Schools’ use of feeder zones based purely on geographic
proximity results in the inverse as black and poor children’s access to educational opportunities
are further squeezed. This is due to South Africa’s enduring legacy of spatial and educational
injustice and how they interact to exclude these children from a chance to enrol in some of the
country’s few functional schools. Such school zoning practices may potentially be found to be
racially discriminatory. Should this be the case, South Africa is obliged under international law
to do away with current zoning practices which have allowed SGBs to select whether and how

to create school feeder zones.

3.5.3 International law and policy on quality education

The previous section established that international law and other international instruments
support an interpretation of section 29(1)(a) that entails a right of equal access to basic
education. The section that follows relies on regional and international instruments to support
the conclusion that section 29(1)(a) must be understood not only as a right of equal access to
basic education but rather, as a right to equal access to a quality basic education. In the bulk of
the instruments discussed, the concepts of equitable access and quality education are intimately
intertwined. This seems a natural connection given that equal access to a basic education means

little if the education being accessed is sub-par.

The AYC appears the boldest of all regional and international instruments as regards the issue
of access to quality education.*®” Whilst many of these instruments confer a right to education

on every individual, the AYC goes a step further by explicitly framing the right to an education

2022). South Africa ratified the ACRWC on 7 January 2000 see ACRWC ‘Ratifications Table’ available at
https://www.acerwc.africa/ratifications-table/ (accessed 4 September 2022). The Banjul Charter was ratified on
9 July 1996 see African Commission on Human and People’s Rights ‘Concluding Observations and
Recommendations -  South  Africa:  First  Periodic  Report, 1999-2001°  available  at
https://www.achpr.org/sessions/concludingobservation?id=79 (accessed 4 September 2022) and the AYC on 28
May 2009 see South African Government ‘South Africa ratifies the African Youth Charter’ available at
https://www.gov.za/south-africa-ratifies-african-union-youth-
charter#:~:text=South%20Africa%20has%20ratified%20the, AU)%200n%208%20July%202009. (accessed 4
September 2022).

497 Article 13(1) of the AYC.
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as the right of young people to have an ‘education of good quality.’*® South Africa has ratified
the AYC,*° and is therefore duty bound to ensure quality education provisioning for all young
South Africans under the Charter. South Africa has performed abysmally in this regard. The
overwhelming majority of the country’s learners come from impoverished circumstances and
are enrolled in low quality schools at both the primary and secondary levels.>® These learners
have very few opportunities of gaining access to institutions of higher learning as a result of
the poor-quality education they have received.>®* South Africa is therefore in clear breach of
its obligations under the AYC and the ICESCR to deliver quality education.

Article 28(1) of the CRC requires that ‘[s]tates [p]arties recognize the right of the child to
education’. Article 29(1) in turn, lists some of the objectives that the right to education under
article 28(1) is aimed at. The Committee on the Rights of the Child issued General Comment
1 which elaborates on the objectives of education as set out in article 29(1) of the CRC.>%

General Comment 1 explains that:

‘[e]very child has the right to receive an education of good quality which . . . requires
a focus on the quality of the learning environment, of teaching and learning processes

and materials, and of learning outputs.’>%3

General Comment 1 therefore associates ‘good quality” education with tangibles inputs such
as learning materials and the physical learning environment, intangible inputs such as the
teaching and learning process itself as well as learning outputs which can be conceived of as,

at a minimum, academic performance.

Article 1(2) of CADE specifically references the duty to guarantee quality in education as it
reads ‘the term “education” refers to all types and levels of education, and includes access to
education, the standard and quality of education, and the conditions under which it is given’.

The Convention’s focus on quality education can be seen further in Article 2(a) which provides

498 Article 13(1) of the AYC.

49 South Africa ratified the AYC on 28 May 2009 see South African Government ‘South Africa ratifies the
African  Youth  Charter’ available at  https://www.gov.za/south-africa-ratifies-african-union-youth-
charter#:~:text=South%20Africa%20has%20ratified%20the, AU)%200n%208%20July%202009. (accessed 4
September 2022).

50 Spaull N ‘Education in SA: A tale of two systems’ PoliticsWeb 31 August 2012 available at
http://www.politicsweb.co.za/opinion/education-in-sa-a-tale-of-two-systems (accessed 8 August 2018).

501 Spaull N ‘Education in SA: A tale of two systems’ PoliticsWeb 31 August 2012 available at
http://www.politicsweb.co.za/opinion/education-in-sa-a-tale-of-two-systems (accessed 8 August 2018).

02 UNCRC Committee General Comment 1: The Aims of Education (art 29) UN Doc CRC/GC/2001/1.

8 UNCRC Committee General Comment 1: The Aims of Education (art 29) UN Doc CRC/GC/2001/1 para 22.
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that the existence of separate educational institutions ‘for pupils of the two sexes’ shall not be
considered discriminatory ‘if these systems or institutions offer equivalent access to education,
provide a teaching staff with qualifications of the same standard as well as school premises and
equipment of the same quality, and afford the opportunity to take the same or equivalent
courses of study’. The former United Nations Special Rapporteur on the Right to Education,
Kishore Singh, has described CADE as laying the ‘basis for combating disparities in education

and ensuring equal opportunities which involve ensuring quality for all.”%

An international call for the expansion of ‘basic education services of quality’, was made in
the Jomtien Framework.>® The Framework stemmed from pervasive concerns about the
decaying state of education systems throughout the 1980’s and the persistent and massive
number of functionally illiterate individuals ill equipped for ordinary life.5% Adopted in 1990,
the Jomitien Framework defines an equitable basic education as one where all ‘must be given
the opportunity to achieve and maintain an acceptable level of learning.”*®” A decade post
Jomtien, education stakeholders maintained that there had been unsatisfactory progress
towards achieving education for all.>® The Dakar Framework for Action — Education for All:
Meeting our Collective Commitments (The Dakar Framework) was a product of this
criticism.% The participants of the Dakar Framework reasserted the vision of the Jomtien
Framework.®1® The Dakar Framework demands learning institutions of a good quality,®** and
has a strong focus on equitable access to quality education.®*? Almost a decade post Dakar,
Ministers of education within the Commonwealth gathered in Kuala Lumpur for the 17th

504 Report of the Special Rapporteur on the right to education: Normative action for quality education UN General
Assembly A/HRC/20/21 (2012) IV(A) 25.

505 Article 3(1) of the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand
The World Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs
(1990).

508 United Nations Educational, Scientific and Cultural Organization Education for All: Status and Trends (1993)
8.

507 Article 3(2) of the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand
The World Conference on Education for All (Jomitien) and Framework for Action to Meet Basic Learning Needs
(1990).

508 UNESCO Education for All: Global Monitoring Report (2008) — Education for All by 2015 Will We Make It?
(2007) 12.

509 UNESCO Education for All: Global Monitoring Report (2008) — Education for All by 2015 Will We Make It?
(2007)12.

510 World Education Forum Dakar, Senegal The Dakar Framework for Action — Education for All: Meeting our
Collective Commitments (2000) 3.

511 World Education Forum Dakar, Senegal The Dakar Framework for Action — Education for All: Meeting our
Collective Commitments (2000) 20. The basic inputs listed are motivated and competent teachers, appropriate
facilities, context specific learning materials and technology accessible to all learners.

512 World Education Forum Dakar, Senegal The Dakar Framework for Action — Education for All: Meeting our
Collective Commitments (2000) 8; 12; 14 and 16.
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Conference of Commonwealth Education Ministers. The product of this gathering was the
Kuala Lumpur Communiqué of 2009.°2 In this non-binding communique, Ministers
emphasised the necessity of achieving equitable access to quality education despite, amongst
others, geographical location. The Ministers committed to accomplishing this goal as a

priority.>

Former UN Special Rapporteur Singh has also fashioned ‘a holistic conceptual framework for
quality education’ which lays out certain criteria for establishing whether quality education

exists’.>!® This framework encompasses:

‘1) a minimum level of student acquisition of knowledge, values, skills and
competencies;

(i) adequate school infrastructure, facilities and environment;
(iii) a well-qualified teaching force;

(iv) a school that is open to the participation of all, particularly students, their parents
and the community.’°®

The framework explains that quality schooling cannot be attained without the delivery of

adequate resources that align with ‘quality imperatives’.>!’

International and regional frameworks concerning education also provide somewhat of a guide
as to how quality education should be assessed. For instance, improving the quality of
education is one of the underlying impetuses of the African Union’s Second Decade of
Education for Africa (2006-2015) (SDEA).>'® The SDEA construes quality education as being
dependent on, amongst others, appropriately qualified, skilled and inspired teachers.>*® The
Continental Education Strategy for Africa 2016-2025 (CESA 16-25),5% is closely aligned to

513 Seventeenth Conference of Commonwealth Education Ministers, Kuala Lumpur Communiqué (2009)

2. South Africa formed part of this process.

514 Seventeenth Conference of Commonwealth Education Ministers, Kuala Lumpur Communiqué (2009)

2. South Africa formed part of this process.

515 Report of the Special Rapporteur on the right to education: Normative action for quality education UN General
Assembly A/HRC/20/21 (2012) I11.

516 Report of the Special Rapporteur on the right to education: Normative action for quality education UN General
Assembly A/HRC/20/21 (2012) 111 (21).

517 Report of the Special Rapporteur on the right to education: Normative action for quality education UN General
Assembly A/HRC/20/21 (2012) 111 (21).

518 Report of the Special Rapporteur on the right to education: Normative action for quality education UN General
Assembly A/HRC/20/21 (2012) 5.

°19 Second Decade of Education for Africa (2006-2015) 12.

520 The Continental Education Strategy for Africa 2016-2025 (CESA 16-25).
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the SDEA.>?! It too contains a strong focus on quality education. Amongst the CESA strategic
objectives are regenerating the teaching vocation to ensure education quality.>?? Both the
SDEA and CESA therefore recognise that quality education necessitates quality educators.
However, the significant majority of South African teachers are not up to grade.®?® South
African teachers have lower content knowledge of the subjects they teach than their
counterparts in Sub-Saharan African countries.>?* In fact, some South African teachers are even
occasionally outclassed by the very children attending their class.>®® An astonishing 79% of
teachers in South Africa responsible for teaching grade 6 mathematics are unable to reach 60%
on mathematics tests designed for grades 6 and 7 learners.>?® Teachers employed in school’s
with a lower socio-economic profile perform weaker on content knowledge assessments than
their peers working in schools characterised by a higher socio economic status.>?” When the
quality of education provisioning is gauged according to the competency of educators, South

Africa comes up sorely short.

The SDEA also views quality education as being dependent on physical resourcing,®?® and
CESA draws a link between quality schooling and physical infrastructure.®® Viewed in this
way, the quality of South Africa’s education provisioning does not fare much better. According
to the Department of Basic Education’s own data, as of 2019 about 64% of South African
schools lack a computer centre, 80% sit without a laboratory and 74% do not have a library.>*°
The majority of South African schools therefore lack the physical resources and infrastructure
required to provide a quality education to their learners. Interestingly, the SDEA further

recognises that the provisioning of quality education is dependent on good governance. Many

521 The Continental Education Strategy for Africa 2016-2025.

522 Strategic objective 1 CESA (16-25) 22.

523 Spaull N “Priorities for Education Reform (Background Note for Minister of Finance 19/01/2019) available
at  https://nicspaull.com/2019/01/19/priorities-for-education-reform-background-note-for-minister-of-finance-
19-01-2019/ (accessed 3 September 2022).

524 Mlachila M & Moeletsi T “Struggling to Make the Grade: A Review of the Causes and Consequences of the
Weak Outcomes of South Africa’s Education System’ (2019) WP/19/47 The International Monetary Fund 31.
525 Mlachila M & Moeletsi T “Struggling to Make the Grade: A Review of the Causes and Consequences of the
Weak Outcomes of South Africa’s Education System’ (2019) WP/19/47 The International Monetary Fund 31

526 Spaull N “Priorities for Education Reform (Background Note for Minister of Finance 19/01/2019) available
at  https://nicspaull.com/2019/01/19/priorities-for-education-reform-background-note-for-minister-of-finance-
19-01-2019/ (accessed 3 September 2022).

527 Venkat H ‘Teachers’ Mathematical Knowledge, Teaching and the Problem of Inequality’ in Spaull N & Jansen
J (eds) in South African Schooling: The Enigma of Inequality (2019) 189.

528 Second Decade of Education for Africa (2006-2015) 12.

529 Strategic objective 2 CESA (16-25), 22 and 23.

530 Department of Basic Education ‘National Education Infrastructure Management System Standard Report
August 2019’ (2019) DBE.
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of South Africa’s historically black schools can be classified as dysfunctional and the ills they

suffer are, at least in part, a result of intangible elements such as inefficient management.>3!

More recent prominent international instruments focusing on quality education are the
Sustainable Development Agenda,®*? and the Incheon Declaration and Framework for Action
for the implementation of Sustainable Development Goal 4 (the Incheon Framework).>*® The
Sustainable Development Agenda, set in 2015, is a compilation of 17 interconnected goals,>*
designed to attain an improved and ‘more sustainable future for all.’®® Sustainable
Development Goal 4 focuses on education.>*® It provides that by 2030 ‘all girls and boys
complete free, equitable and quality primary and secondary education.’>*” The Incheon
Framework stresses the pitfalls of concentrating on access to education at the expense of
education quality.5® It also suggests that countries initiate legislation and policies to guarantee,
amongst others, equitable, inclusive and quality education at both primary and secondary
level.>*® The Incheon Framework asserts that a core aspect of the right to education is ensuring
that the education delivered is of a ‘suftficient quality to lead to relevant, equitable and effective
learning outcomes’ regardless of education levels or the particular context.>*° The Framework

states that at a minimum, quality requires that learners acquire basic mathematical and literacy

%31 Spaull N “Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal
of Educational Development 437.

%32 Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015).

533 World Education Forum Incheon, Republic of Korea Education 2030: Incheon Declaration and Framework for
Action for the implementation of Sustainable Development Goal 4: Ensure Inclusive and Equitable Quality
Education and Promote Lifelong Learning Opportunities for All (2015).

534 Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015) at para 18.

5% UN Environment Management Group ‘The UN Sustainable Development Goals’ available at
https://unemg.org/our-work/supporting-the-sdgs/the-un-sustainable-development-goals/ (accessed 12 March
2021).

5% Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015) at para 19.

537 Transforming Our World: The 2030 Agenda for Sustainable Development, 2015 UN General Assembly
AJ/RES/70/1 (2015) Goal 4.1.

5% World Education Forum Incheon, Republic of Korea Education 2030: Incheon Declaration and Framework
for Action for the implementation of Sustainable Development Goal 4: Ensure Inclusive and Equitable Quality
Education and Promote Lifelong Learning Opportunities for All (2015) 5.

5% World Education Forum Incheon, Republic of Korea Education 2030: Incheon Declaration and Framework for
Action for the implementation of Sustainable Development Goal 4: Ensure Inclusive and Equitable Quality
Education and Promote Lifelong Learning Opportunities for All (2015) Incheon 37.

540 World Education Forum Incheon, Republic of Korea Education 2030: Incheon Declaration and Framework for
Action for the implementation of Sustainable Development Goal 4: Ensure Inclusive and Equitable Quality
Education and Promote Lifelong Learning Opportunities for All (2015) 30.
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abilities to facilitate further learning and skills building.®*! The Framework seems to suggest
that the quality of education provisioning must be assessed in terms of learning outcomes. Even
by this standard, South Africa performs dismally. By example, results of the Progress in
International Reading Literacy Study (PIRLS) 2016 survey revealed that 78% of grade four
learners in South Africa were incapable of reading for meaning. PIRLS has since released its
2021 survey which has seen this figure jump to 81%. Consequently, a mere 19% of South
African learners possessed the ability to read for meaning in any language in 2021.54 The
remaining learners, therefore, do not possess the literacy skills required to build on existing

learning.

International law provides ample support that the right to basic education under section 29(1)(a)
of South Africa’s Constitution should be interpreted as a right of everyone to an equitable and
quality basic education. Notwithstanding its international obligations to ensure equitable access
to quality education, the South African education system is deeply divided. This is so much so
that South Africa is depicted as having two distinct education systems.>** The first, serves as a
well-oiled engine for equal opportunity. Under this system one finds all former Model C
schools, some schools histarically designated as Indian as well as well-off independent
schools.>** These schools are functional, affluent, well resourced,>* and are capable of
delivering a quality education to the learners enrolled there.>*® The schools under the second
education system are defined by poverty and dysfunctionality and are incapable of doing the
same. These schools are unable to instil in learners the required numeracy and literacy abilities
that they ought to be attaining in primary schools.’*’ Despite varying numbers across and
within the different provinces, on all there remain a ‘very small” number of African children in

HWS.>*8 This can be attributed, in part, to the fact that these schools tend to be situated in more

541 World Education Forum Incheon, Republic of Korea Education 2030: Incheon Declaration and Framework for
Action for the implementation of Sustainable Development Goal 4: Ensure Inclusive and Equitable Quality
Education and Promote Lifelong Learning Opportunities for All (2015) 30.

%42 Spaull N ‘PIRLS 2021- Civil Society Briefing’ 15 May 2023 available at https://nascee.org.za/resources/pirls-
2021-sa-briefing-15-may-2023.pdf (accessed 10 July 2023).

%43 Veriava F ‘Basic education provisioning’ in Veriava F and Fish Hodgson TF (eds) Basic education rights
handbook: Education Rights in South Africa (2017) 223.

54 Veriava F ‘Basic education provisioning’ in Veriava F and Fish Hodgson TF (eds) Basic education rights
handbook: Education Rights in South Africa (2017) 223.

% Veriava F ‘Basic education provisioning’ in Veriava F and Fish Hodgson TF (eds) Basic education rights
handbook: Education Rights in South Africa (2017) 223.

546 Spaull N “Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal
of Educational Development 444,

547 Spaull N ‘Poverty & privilege: Primary school inequality in South Africa’ (2013) 33:5 International Journal
of Educational Development 444.

54 Chisholm L & Sujee M ‘Tracking racial desegregation in South African schools’ (2006) 40 Journal of
Education 147.
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affluent, wealthy and historically white areas,>*® and some make use of geographical proximity
as part of their admission criteria.>>® Denying black and poor learners the opportunity to access
good schools as a result of feeder zones grounded purely in proximity frustrates their rights to
an equitable and quality education under international law. For as long as the South African
government remains unwilling to intervene in the school zoning process it will continue to fall

short of its international obligations to achieve equitable and quality basic education for all.

3.5.4 The UN Special Rapporteur on the Right to Education on educational redress

The UN Special Rapporteur on the Right to Education has pushed for the adoption of positive
measures to redress imbalances in access to a quality education. In 2012 the Special Rapporteur
issued a report titled ‘Normative Action for Quality Education’. In this report the Special
Rapporteur recommended that positive actions be increased to ensure that those suffering
poverty and social exclusion can obtain a quality education.”* In a report released the following
year, the Special Rapporteur again emphasised the need for positive steps to guarantee
vulnerable and marginalised groups equitable access to education.®®* The Special Rapporteur
cites the example of affirmative action schemes to illustrate potential measures that can be
adopted in this regard.>*® By adopting such measures, the Special Rapporteur explains, states

will execute the norm that ‘everyone has the equal right to high-quality education.’ >

In a more recent, 2017 report on ‘the Role of Equity and Inclusion in the Right to Education’,

the Special Rapporteur asserts that states must visibly contest historical injustices that

549 Fiske EB & Ladd HF Elusive Equity: Education Reform in Post-Apartheid South Africa (2004) 53. Lemon A
& Stevens L ‘Reshaping education in the new South Africa’ (1999) 84:3 Geographical Association 231.

50 Ntshoe I ‘Resegregation and recreation of racism in education in a post-apartheid setting’ (2017) 23:1 Southern
African Review of Education with Production 77 and 83. Ntshoe I ‘Hidden and subtle effects of racism in law and
school policy in post-apartheid South Africa’ (2009) 15:2 Southern African Review of Education with Production
% Brown K ““New” educational injustices in the “new” South Africa: A call for justice in the form of vertical
equity’ (2006) 44:5 Journal of Educational Administration 516. Soudien C, Jacklin H & Hoadley U ‘Policy
values: Problematising equity and redress in education’ in Sayed Y & Jansen J Implementing Education Policies:
The South African Experience (2001) 83.

%51 Report of the Special Rapporteur on the right to education: Normative action for quality education UN General
Assembly A/HRC/20/21 (2012) 21.

552 Report of the Special Rapporteur on the Right to Education: Recent developments with respect to the post-
2015 development agenda focusing on a rights-based approach to education, UN General Assembly A/68/294
(2013) 11.

553 Report of the Special Rapporteur on the Right to Education: Recent developments with respect to the post-
2015 development agenda focusing on a rights-based approach to education, UN General Assembly A/68/294
(2013) 11 and 22.

554 Report of the Special Rapporteur on the Right to Education: Recent developments with respect to the post-
2015 development agenda focusing on a rights-based approach to education, UN General Assembly A/68/294
(2013) 22.

82

https://etd.uwc.ac.za/


https://journals.co.za/content/journal/sare
https://journals.co.za/content/journal/sare

undermine the type of education received by the poor. °*° The Special Rapporteur recommends
that states implement laws and policies clearly targeted at annihilating discrimination and that
they institute measures to address the disadvantage and obstacles experienced by some learners
within the education system.**® One possibility for furthering educational redress in the South
African context would be ensuring that feeder zones are designed in manner that favours those
that suffer educational disadvantages by virtue of their race. Such transformative zoning could
make a modest yet significant contribution to ensuring racially equitable access to South
Africa’s public schools. The possibility of the use of feeder zones as a remedial measure under

the South African Constitution is discussed in more detail in Chapter 8.

3.6 THE RIGHT TO EQUALITY AND THE REALISATION OF THE RIGHT TO
BASIC EDUCATION

It is perspicuous from international law that the right to education includes the right to equal
access to quality education. This means that the right to equality plays a role in framing the
right to basic education. In addition, the Constitutional Court has found that rights in the Bill
of Rights are to be understood in conjunction with each other.®®" The meaning to be attached
to the right to basic education under section 29(1)(a) must therefore synchronise with the
interpretation to be placed on the right to equality under section 9 of the Constitution. Making
sense of the right to equality is pertinent to understanding the extent of the state’s obligation
under section 29(1)(a). This is because the state’s obligation to deliver equal access to

education is embedded in both rights. Section 9 of the Constitution provides that:

‘(1) Everyone is equal before the law and has the right to equal protection and benefit of
the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote
the achievement of equality, legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or
more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social
origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture,
language and birth.

5% Report of the Special Rapporteur on the Right to Education on the Role of Equity and Inclusion in the right to
education, UN General Assembly A/72/496 (2017) 23.

556 Report of the Special Rapporteur on the Right to Education on the Role of Equity and Inclusion in the right to
education, UN General Assembly A/72/496 (2017) 21.

57 Omar v Government of the Republic of South Africa and Others 2006 (2) BCLR 253 (CC) 17.
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(4) No person may unfairly discriminate directly or indirectly against anyone on one or
more grounds in terms of subsection (3). National legislation must be enacted to prevent
or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless
it is established that the discrimination is fair.’

Section 9(1) of the Constitution makes clear that the state, when granting benefits on
individuals must do so in a manner that manifests in the equal treatment of all individuals.>®®
This same requirement is imposed on the state when exacting restrictions on state and other
action.>® Section 9(2) empowers the state to adopt remedial action to safeguard and advance
individuals or groups of individuals who have been disadvantaged by unfair discrimination.
The state is prohibited, under section 9(3) from unfairly discriminating against individuals on

the grounds listed under section 9(3) or similar grounds.

The Constitutional Court has stated that sections 9(1), (2) and (3) and the right to basic
education under section 29(1)(a) form part of a ‘cluster of (constitutional) warranties’ designed
to ensure that the social unevenness created by apartheid schooling be ‘addressed by a radical
transformation of society as a whole and of public education in particular.”®® Section 9(1)
provides that ‘[e]veryone is equal before the law and has the right to equal protection and
benefit of the law.” Section 29(1)(a) constitutes law as envisaged by section 9(1). Section
29(1)(a) does not differentiate between categories of persons. Rather it confers the right of
basic education on everyone. These rights viewed together indicate that everyone has the right
not only to a basic education, but also to equal access to such education. Consequently, the
state is constitutionally obliged to realise not simply the right to a basic education but, rather
the right of equal access to a quality basic education. Further support for this position can be
found in section 9(2). This section provides that ‘[e]quality includes the full and equal
enjoyment of all rights and freedoms.” Consequently, impoverished black children have not
only the moral entitlement, but also the legal right to enjoy a quality education as much as other
children do. Moreover, such quality education must be on par with that received by their peers
enrolled in South Africa’s HWS. This much is clear when sections 9(1) and (2) of the equality

clause are read together with the right to basic education in section 29(1)(a) of the Constitution.

5% National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 1998 (12)
BCLR 1517 (CC) 59.

559 National Coalition for Gay and Lesbhian Equality and Another v Minister of Justice and Others 1998 (12)
BCLR 1517 (CC) 59.

560 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 47 and 46.
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Finally, school zoning that has the effect of excluding persons of a certain race or socio-
economic background may be prohibited by section 9(3) of the Constitution based on it

amounting to unfair discrimination.

The value of employing the right to equality in interpreting section 29(1)(a) is that the
Constitutional Court has laid down specific tests to determine whether this right has been
complied with. Consequently, there is a clear test to determine whether measures would amount
to remedial measures as envisioned under section 9(2). This can be applied to determine
whether a measure, such as transformative zoning, would be constitutionally compliant. In
addition, the Constitutional Court has laid down a test to determine whether a measure amounts
to unfair discrimination, prohibited by section 9(3) of the Constitution. Should this test show
that the current zoning practices amount to unfair discrimination, the state is under a duty to

rectify this. These tests are discussed in more detail and applied in Chapter 8.

3.7 CONCLUSION

Section 29(1)(a) of the Constitution confers the right to basic education on everyone. This
chapter illustrated that this right should be interpreted to require the state to ensure equal access
to quality education. Furthermore, the chapter suggested that based on international law
requirements the majority of schools in South Africa do not offer quality education. This
suggests that the state is failing to fulfil the right to basic education of the children attending
these inadequate schools. School zoning excluding impoverished black children from the few
schools that offer constitutionally compliant education may amount to unfair discrimination.
Furthermore, zoning promoting access to these schools for previously disadvantaged learners
may help in fulfilling the state’s duty under section 29(1)(a) and may potentially constitute an
affirmative action measure under the right to equality. The following chapter discusses in more
detail what is required of the state to comply with its duty to offer equal access to quality
education. This is applied to the South African context to show that the majority of schools do
not comply with this standard. This determination is crucial, since school zoning would not be

an issue if all schools complied with the quality standard required by the Constitution.
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CHAPTER 4
WHAT PLUS WHAT EQUALS TO AN EQUAL EDUCATION
4.1 INTRODUCTION

Demands for equality are bellowed by human rights groups and ordinary people fighting
injustice world over. It sounds through the voices of those who rise up against enduring social
injustice in the streets. It reverberates through the texting and hashtags condemning oppression
via social media platforms. Battles have been fought in its name, people have been shackled in
its name and blood, has far too frequently been shed in its name. In South Africa, cries for
equality in the context of education delivery has inspired a well renowned learner movement
aptly branded ‘Equal Education’.®®! The rallying cry ‘equal education’ draws much of its
strength from its simplicity. It strikes sharply and incisively at the heart of basic human
emotions of fairness and justice and the desire to equip our young with an equal chance of
success. Yet, the concept of equal education is far from a simple one. Ascribing a meaning to
the concept of equal education is a challenging exercise. Moreover, a cry for equal education
means very little if there is no barometer by which to measure the extent to which this demand
has been realised. This chapter grapples with questions concerning what amounts to equal
access to quality education and when can it be said that the necessary conditions for ensuring

as much have been met.

The previous chapter focused on the meaning to be attached to the right to basic education
under section 29(1)(a) of the Constitution. It established that the right to basic education entails
equal access to quality education. Having now established as much, this chapter is dedicated
to ascertaining how a state’s compliance with this duty is to be measured and to measure such.
This is crucial, since school zoning would not be an issue if all schools complied with the
quality standard required by the Constitution. While some standards were identified under
international law, this chapter undertakes a more thorough investigation into the state’s

compliance with this duty.

In the literature the term equity is used to refer to equal access to quality education.®®? The rich

literature on gauging equity in education is therefore valuable to the measuring of the state’s

%61 Fleisch B & Robins SL ‘Working-class high school learners’ challenge to change: Insights from the Equal
Education Movement in South Africa’ (2016) 20:2 Education As Change 151-154.

%62 de los Santos PJ, Moreno-Guerrero A, Marin-Marin J, et al ‘The term equity in education: A literature review
with Scientific Mapping in Web of Science’ (2020) 17:10 International Journal of Environmental Research and
Public Health 3526.
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compliance with its duties under section 29(1)(a). This chapter explains the different means of
measuring equity in education systems and applies that to the South African context to show
that the majority of South African schools do not comply with the duty under this concept.

This chapter leans on United States’ jurisprudence. Such jurisprudence adds much value in
light of section 39(1)(c) of the Constitution. This section provides that a court when interpreting
the Bill of Rights ‘may consider foreign law.” South African courts may therefore turn to US
laws, in an attempt to ascertain the extent of the state’s duty under section 29(1)(a). Foreign
law, the Constitutional Court states, serves as a valuable reference point for courts when
confronting constitutional dilemmas.*® It is therefore a valuable reference point for researchers
grappling with understanding the nature of the obligation which a particular fundamental right

imposes on the state, including the right to basic education.

4.2 THE PRINCIPLE OF EQUAL EDUCATIONAL OPPORTUNITY

Equal educational opportunity (EEO) serves as a standard by which one can measure equity,
including racial equity, within schooling.>®* In this section, the concept of EEO and the manner
in which it is measured is discussed. The notion of equal opportunity is perhaps the most widely
accepted construct of justice in progressive societies.*® The concept of EEO has evolved over
many years. The earliest construct focused on school accessibility. Under this notion, equal
access to education was a necessity. and the state was duty bound to offer educational
opportunities to learners.>®® EEO was measured according to the extent to which individuals
could access schooling of any quality.>®” On this construct, South Africa has made major strides
in access to schooling. At the primary school stage access to schooling is now near universal.>®
The numbers of children in South Africa enrolling at the secondary stage have also grown.>°
However, the concept of EEO has evolved to become more than a mere numbers exercise. A
simple growth in the number of children enrolling in primary and secondary schooling does

%63 See Economic Freedom Fighters and Another v Minister of Justice and Correctional Services and Another
2021 (2) BCLR 118 (CC) 106. H v Fetal Assessment Centre 2015 (2) BCLR 127 (CC) 31. Sanderson v Attorney-
General, Eastern Cape 1997 (12) BCLR 1675 (CC).

%64 Fiske EB & Ladd HF Elusive Equity: Education Reform in Post-Apartheid South Africa (2004) 5.

565 Roemer JE ‘Equality of opportunity: A progress report’ (2002) Social Choice and Welfare 455.

56 Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper commissioned by the
Education and Training Policy Division, OECD, for the Equity in Education Thematic Review 7.

%67 Ansalone G ‘Tracking, schooling and the equality of educational opportunity’ (2009) 16:3/4 Race, Gender &
Class 175.

568 International Monetary Fund ‘Finance and Development: Back to Basics — Economic Concepts Explained’
(2017) IMF 5.

%69 International Monetary Fund ‘Finance and Development: Back to Basics — Economic Concepts Explained’
(2017) IMF 5.
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not provide a sufficient standard for measuring the extent to which an education system can be
said to be equitable, whether racially and or otherwise. EEO now means ensuring that students

are empowered so that they are equally placed to succeed. Frequent metaphors attached to this

d 5570 s571
)

idea are ‘levelling the playing fiel and ‘starting-gate equality.

According to the current conception of EEQ, all children, outside of factors such as effort and
enthusiasm, should hold an equal chance of a prosperous educational career.>’> EEO has been
described as a ‘negative principle’. This is because it is framed in the negative. It requires no
discrepancies between individuals on the basis of ‘illegitimate’ characteristics.>”® A student’s
success must not hinge on circumstances beyond their control such as their race, socio-
economic position or their place of residence.®’* In South Africa, however, a child’s
educational experience is still largely contingent upon their place of birth, race and how
financially well-off they are.>”® As a consequence of the apartheid legacy, there exists a ‘strong
correlation’ between the area in which a school is located and the average academic results it
achieves.®”® South Africa’s black children who reside in poorer neighbourhoods are therefore
more likely to enrol in dysfunctional schools which fail to provide them with an adequate
education.>”” In addition, feeder zones based only on geographical proximity further frustrates
their ability to gain access to good schools due to how far away they stay from these schools.
Shamefully, in South Africa a child’s ability to flourish is still very much dependent on whether
they are white or black, rich or poor and, on where they are lucky or unlucky enough to reside.

570 Satz D ‘Equality, Adequacy, and Education for Citizenship’ (2007) 117:4 Symposium on Education and
Equality 629. Roemer JE & Trannoy A ‘Equality of opportunity: Theory and measurement’ (2016) 54:4 Journal
of Economic Literature 1289.

571 Roemer JE & Trannoy A ‘Equality of opportunity: Theory and measurement’ (2016) 54:4 Journal of Economic
Literature 1289.

572 UNESCO Institute of Statistics Handbook on Measuring Equity in Education (2018)17.

573 Berne R and Stiefel L ‘Measuring the equity of school finance policies: A conceptual and empirical analysis
(1981) 7:1 Policy Analysis 51.

574 UNESCO Institute for Statistics Educational Equity and Public Policy: Comparing Results from 16 Countries
—(2007) 25. Berne R & Stiefel L ‘Concepts of School Finance Equity: 1970 to the Present’ in Helen Ladd, Chalk
R & Hansen JS (ed) Equity and Adequacy in Education Finance: Issues and Perspectives (1999) 13. Report of
the Special Rapporteur on the Right to Education on the Role of Equity and Inclusion in the right to education,
UN General Assembly A/72/496 (2017) 6. Organisation for Economic Co-operation and Development Ten Steps
to Equity in Education (2008).

575 Amnesty International Failing to Learn The Lessons?: The Impact of COVID-19 on a Broken and Unequal
Education System (2021) Amnesty International 15.

576 Zoch A ‘The Effect of Neighbourhoods and School Quality on Education and Labour Market Outcomes in
South Africa’ (2017) A working paper of the department of economics and the bureau for economic research at
the University of Stellenbosch 8-9. Section 1.2.5 above.

577 International Monetary Fund ‘Finance and Development: Back to Basics — Economic Concepts Explained’
(2017) IMF 38.
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Roemer offers a cogent formula for measuring equality of educational opportunity. Roemer
suggests that a lack of equal educational opportunities can be inferred where inequalities in
educational access can be sourced back to certain disparities such as parental wealth.>’® Frankel
states that the vision of perfect EEO should be interpreted as a mere ‘direction of effort, not a
goal to be fully achieved’.>”® The concept of EEO must be seen as simply a ‘guiding ideal’.>%
The moral imperative of EEO lies not in whether we ultimately achieve this ideal but rather
whether we come ‘sufficiently close’.%®! In South Africa, however, the achievement of
substantive equality far from being a guiding ideal is, in fact, a constitutional imperative.°8?
EEO, in the South African context, would demand as a basic that policies regarding education
are fashioned conscious of the degree to which these policies reduce inherited racial
inequalities.>®® The same would hold true in the case of legislation. EEO would therefore
require that any policies and laws regarding schooling access be designed or amended to
diminish racial inequalities in South Africa’s school admission process. This would be
inclusive of laws and policies regarding feeder zones. The section that follows considers some
of the various ways in which EEO can be measured. The section considers how South Africa’s
basic education system fairs when viewed against these different measures in light of the

principle of EEOQ.

4.3 THE OBJECTS OF EQUITY

The following section attempts to determine what constitutes an equitable education system.
An answer to this question will assist in determining whether transformative zoning can make
a positive contribution to rendering South Africa’s public education system more racially
equitable. The subject of inequities within education delivery has been studied and measured
from various viewpoints. Some of the more popular approaches to measuring equity can be
extracted from foreign literature and reports of renowned international bodies such as the
United Nations Educational, Scientific and Cultural Organisation (UNESCO) and the
Organisation for Economic Co-operation and Development (OECD). These measures include

schooling inputs, schooling outcomes and minimum threshold. Each of these will be discussed

578 UNESCO Institute of Statistics Handbook on Measuring Equity in Education (2018)18.

579 Frankel C ‘Equality of opportunity’ (1971) 81:3 Ethics 209.

580 Frankel C ‘Equality of opportunity’ (1971) 81:3 Ethics 209.

%81 Fritzberg GJ (2001) 36:1 ‘Opportunities of substance: Reconceptualizing equality of educational opportunity’
(2001) Journal of Thought 45.

%62 King N.O. and Others v De Jager and Others 2021 (5) BCLR 449 (CC) 166 and 244; Sithole and Another v
Sithole and Another 2021 (6) BCLR 597 (CC) 2.

%83 Fiske E & Ladd H ‘Racial equity in education: How far has South Africa come?’ (2006) 24:2 Perspectives in
Education 100.
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in turn below. South Africa’s education system is considered in light of these different equity

indicators.

4.3.1 Equality of inputs

Conventional attempts to advance educational equity have centered on the more even
distribution of resources expended on schooling.>®* Policy makers were satisfied to characterise
equity almost purely on the basis of inputs.®® Inputs refers to those resources needed by a
school to function such as computers,>® classrooms, revenue expended per learner and other
supplies.>®” These basic schooling inputs are considered core factors for improved schooling
outcomes.®® Gauging EEO from an input’s perspective requires an investigation into the
potential relationship if any between the amount of resources allocated to students and
immaterial factors.>® There should be no differences in the allocation of these resources based
on, amongst others, race, socio-economic circumstances and geographic location.> Ensuring
sufficiency of inputs assumes that there exists a connection between inputs and outcomes. >
The theory goes that EEO exists where all students commence the educational race with the
same access to resources.®® The ultimate result of the race is then thought to be based purely
on individual determination. Differing outcomes are viewed as acceptable as any discrepancies

in results are considered purely the result of differing efforts.>%

One of the enduring wounds of apartheid is the immense disparities in access to resources in
South Africa, including in the educational domain.>** Spaull explains ‘[wlhile all countries

face educational inequalities, - particularly that of low and middle-income countries,

584 Hess FM ‘Courting backlash: The risks of emphasizing input equity over school performance’ (1998) 6:1
Virginia Journal of Social Policy & the Law 12.

585 Murphy J ‘Equity as student opportunity to learn’ (1988) 27:2 Research, Policy, Practice: Where Are We
Headed? 145.

586 K oski WS “Equity in public education: School-finance reform in Michigan’ (1992) 26:1 University of Michigan
Journal of Law Reform 201.

%87 Berne R and Stiefel L ‘Measuring the equity of school finance policies: A conceptual and empirical analysis
(1981) 7:1 Policy Analysis 49 and 51.

%8 Rakabe E ‘Equitable Resourcing of Schools for Better Outcomes’ Technical Report: Submission for the
Division of Revenue 2015 (2014) 108.

%89 Metzler J ‘Inequitable equilibrium: School finance in the United States’ (2003) 36:3 Indiana Law Review 565.
590 Koski WS “Equity in public education: School-finance reform in Michigan’ (1992) 26:1 University of Michigan
Journal of Law Reform 203 and 204.

591 Alexander N A ‘Educational Equity’ in Brewer DJ & Picus LO ‘Encycolpedia of Education Economics and
Finance’ (2014) 287.

592 UNESCO Institute for Statistics Educational Equity and Public Policy: Comparing Results from 16 Countries
—(2007) 25.

59 Roemer JE ‘Equality of opportunity: A progress report’ (2002) Social Choice and Welfare 455.

5% Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 45.
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the levels and patterns of inequality in South Africa are extreme and still map onto
the axes of apartheid oppression with uncanny regularity.”*® The Constitutional Court in Head
of Department: Mpumalanga Department of Education and Another v Hoerskool Ermelo and

Another documents these inequalities:

‘Apartheid has left us with many scars. The worst of these must be the vast discrepancy in
access to public and private resources. The cardinal fault line of our past oppression ran
along race, class and gender. It authorised a hierarchy of privilege and disadvantage.
Unequal access to opportunity prevailed in every domain. Access to private or public
education was no exception. While much remedial work has been done since the advent
of constitutional democracy, sadly deep social disparities and resultant social inequity are
still with us.

It is so that white public schools were hugely better resourced than black schools. They
were lavishly treated by the apartheid government. It is also true that they served and were
shored up by relatively affluent white communities. On the other hand, formerly black
public schools have been and by and large remain scantily resourced. They were
deliberately funded stingily by the apartheid government. Also, they served in the main
and were supported by relatively deprived black communities. That is why perhaps the
most abiding and debilitating legacy of our past is an unequal distribution of skills and
competencies acquired through education’.>%

The vast majority of South Africa’s black learners either lack essential schooling inputs or
suffer short supply. For these learners, a shortage of textbooks,*’ ‘crumbling classrooms,
horrendous bathrooms, cracked fences, and non-existent libraries and laboratories’ are very
much the order of the school day.>®® South Africa’s historically white schools (HWS) reap the
benefits of ‘decades of capital investment’ and are well-equipped to support the learning
process.>®® However, only a privileged few learners have the advantage of learning in these
comfortable, resource rich and secure educational settings.®® It is unfailingly the country’s
impoverished black learners who are the most robbed of an adequate schooling environment

with all the vital inputs it entails.®%

5%Spaull N “Equity: A price too high to pay?’ in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 4.

5% Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 45 and 46.

%97 Veriava F ‘Basic education provisioning’ in Veriava F and Fish Hodgson TF (eds) Basic education rights
handbook: Education Rights in South Africa (2017) 222.

%% Draga L ‘Infrastructure and equipment’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 238.

%99 Veriava F ‘Basic education provisioning” in Veriava F and Fish Hodgson TF (eds) Basic education rights
handbook: Education Rights in South Africa (2017) 222.

690 Draga L ‘Infrastructure and equipment’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 238.

81 Draga L ‘Infrastructure and equipment’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 238.
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Section 34(1) of the Schools Act aims to rectify these inequities. It places an obligation on
government to ensure the equitable financing of schools from public monies.®%? This section
explains that the objectives of equitable financing are twofold. First, to ensure that all learners
can thoroughly enjoy their right to an education. Second, to serve a remedial purpose in respect
of addressing historical inequities. The Act also requires that the Minister of Basic Education
establish norms and basic standards for the financing of public schools.®®® The Minister has
established the National Norms and Standards for School Funding (NNSSF).5%* These norms
regulate the amount of funding to be allocated to each school in respect of non-personnel costs
such as school infrastructure, textbooks and maintenance.®®® Under the NNSSF, provincial
departments of education are required to use financing formulas that benefit those schools
serving poorer communities.®®® The NNSSF serves as the principal mechanism for diverting
resources towards destitute learners in disadvantaged schools.®®” However, the NNSSF impacts
less than 20% of overall school funding.®®® Moreover, public monies spent per learner in South
Africa on basic education has, in real figures, been on the decline for a number of years.5% This

is likely to worsen resource inequalities between fee and no-fee charging schools.

Increasing expenditure on teacher salaries has meant that in many provinces monies for non-
personnel expenditure are exceedingly limited.®*® In addition, wealthier SGBs are allowed to
charge school fees which can be used as income to supplement school resources.®* No fees
schools, where 98% of learners are either.coloured or African,.do not enjoy this luxury.®*2 The

supplementation of resources by wealthier schools further exacerbates inequities in physical

892 Section 34(1) of the Schools Act states that ‘the State must fund public schools from public revenue on an
equitable basis in order to ensure the proper exercise of the rights of learners to education and the redress of past
inequalities in education provision.’

603 ‘Section 35 of the Schools Act states that ‘subject to the Constitution and this Act, the Minister must determine
norms and minimum standards for the funding of public schools after consultation with the Council of Education
Ministers, the Financial and Fiscal Commission and the Minister of Finance.’

604 National Norms and Standards for School Funding GN 869 GG 29179 of 31 August 2006.

805 Studies in Poverty and Inequality Institute & Equal Education Law Centre ‘How are Public Schools Funded?.
606 McLaren D ‘Funding basic education’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 65.

807 Rakabe E ‘Equitable Resourcing of Schools for Better Outcomes’ Technical Report: Submission for the
Division of Revenue 2015 (2014) 105.

8% McLaren D ‘Funding basic education’ in Veriava F and Fish Hodgson TF Basic Education Rights Handbook:
Education Rights in South Africa (2017) 51.

609 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 17.

610 Fiske E & Ladd H ‘Racial equity in education: How far has South Africa come?’ (2006) 24:2 Perspectives in
Education 102.

611 Mestry R and Ndhlovu R ‘The implications of the National Norms and Standards for School Funding policy
on equity in South African public schools’ (2014) 34:3 South African Journal of Education.

612 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 14.
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resourcing across the system. Although, this type of shoring up of government monies has
contributed towards ensuring that at least a small portion of South Africa’s public education
system remains functional. There is, however, no denying that this bifurcated education model
that differentiates between fee and non-fee charging schools is an inherently unequal structure.
That is not to say that it is impossible to push for more racially equitable access within South

Africa’s existing split schooling framework.

Schooling inputs are not limited to physical resources but also extend to teachers.5'® This much
has been recognised by the Eastern Cape High Court in Linkside and Others v Minister of Basic
Education and Others.®'* Here the court stated that a failure to fill empty teacher posts in
several public schools within the province led to an ‘ongoing violation’ of the right to basic
education of children enrolled at the affected schools.®*> The distribution of teachers across
South Africa’s public education system remains grossly unequal.®:® SGBs of more well-off
schools are also able to employ additional teachers and support staff through monies generated

by school fees.5!’

About 80% of South Africa’s budget for public education is allocated to personnel spending.®®
It is the more affluent schools that unwaveringly entice more highly qualified teachers and
other staff. Across all South Africa’s provinces, schools based in the most affluent
neighbourhoods boast more highly qualified teachers than schools located in impoverished
areas.®® Since salaries are partially fixed to qualification standard, personnel expenditure in
these schools is substantially larger than in impoverished ones.®?® According to Motala and

Carel, in almost all provinces personnel distribution and spending on schooling continues to be

613 Koski WS “Equity in public education: School-finance reform in Michigan’ (1992) 26:1 University of Michigan
Journal of Law Reform 201. Madzodzo v Minister of Basic Education 2014 (3) SA 441 (ECM) 20. Linkside and
Others v Minister of Basic Education and Others [2015] ZAECGHC 36 (26 January 2015) 2 and 26.

614 Linkside and Others v Minister of Basic Education and Others [2015] ZAECGHC 36 (26 January 2015) 2 and
26.

815 Linkside and Others v Minister of Basic Education and Others [2015] ZAECGHC 36 (26 January 2015) 2 and
26.

616 Spaull N “Equity: A price too high to pay?” in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 16.

617 Motala S & Carel D ‘Educational funding and equity in South African schools’ in Spaull N & Jansen J (eds)
South African Schooling: The Enigma of Inequality (2019) 73.

618 Spaull N “Equity: A price too high to pay?” in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 15.

619 Motala S & Carel D ‘Educational funding and equity in South African schools’ in Spaull N & Jansen J (eds)
South African Schooling: The Enigma of Inequality (2019) 73.
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South African Schooling: The Enigma of Inequality (2019) 73.
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pro-rich.%2* Spaull claims that after accounting for pro-poor non personnel spending and
features like school nutrition, public spending on basic education as a whole is only faintly pro-
poor. Spaull argues that when consideration is given to private contributions within the system

spending becomes extremely pro-rich.52?

When measured in accordance with the equality of inputs indicator, South Africa’s public
education system is inherently and deeply unequal along racial lines. South Africa’s
government has, in real terms, only slightly increased government expenditure to achieve
equality of inputs. However, one should be wary of treating equality of inputs as the gold
standard for measuring equity within public schooling. Mbiti’s research shows that a significant
number of input-positioned policies, across different contexts, have in and of themselves done
little to increase performance results within schooling systems.®?® However, equality of inputs
definitely has an important role to play in rendering South Africa’s public education system
more equal. This much can be gathered from the significantly skewed physical resourcing that
continues to characterise the system and the fact that many South African schools lack even

the most basic resources required for teaching and learning.

4.3.2 Equality of outcomes

In recent years debates on education policy have shifted in emphasis towards the impact of
schooling on individuals.®?* Many scholars term this as schooling outcomes.®?® Scholars, policy
shapers and courts alike consider outcomes as significant indicators of equity in education.®?

EEO gauged through schooling outcomes is measured by, amongst others, student test

621 Motala S & Carel D ‘Educational funding and equity in South African schools’ in Spaull N & Jansen J (eds)
South African Schooling: The Enigma of Inequality (2019) 72. With Limpopo and Mpumalanga being the
exceptions. See Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling:
The Enigma of Inequality (2019) 15.

622 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 15.

623 Mbiti IM “The need for accountability in education in developing countries’ (2016) 30:3 Journal of Economic
Perspectives 109-132.

624 Bulkley KE ‘Conceptions of equity: ow influential actors view a contested concept’ (2013) 88:1 Peabody
Journal of Education 18. Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper
commissioned by the Education and Training Policy Division, OECD, for the Equity in Education Thematic
Review 8.
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Journal of Education 18, Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper
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Review 8 and Fiske E & Ladd H ‘Racial equity in education: How far has South Africa come?’ (2006) 24:2
Perspectives in Education 100.

626 K oski WS “Equity in public education: School-finance reform in Michigan’ (1992) 26:1 University of Michigan
Journal of Law Reform 201.
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scores,%?’ including reading achievement,®?® competency levels and graduation rates.®?® An
outcomes based approach to equity focuses particularly on reducing the gaps in outcomes
between top performing learners and those falling at the bottom.®3® The focus is on whether
learner achievement is inequitable regardless of whatever formal educational opportunities

there may be.%!

A look at South Africa’s international score card on learner outcomes paints a bleak picture of
a highly inequitable education system skewed by wealth. The Progress in International Reading
Literacy Study (PIRLS) is a good example of these inequities. PIRLS is now firmly recognised
as the ‘defacto’ international benchmark for observing the attainment of reading
comprehension.5®? According to the PIRLS 2016 survey, learners enrolled in the 10% of the
most financially well-off schools in South Africa have a five times higher probability of
attaining basic reading skills by the fourth grade compared to learners enrolled in the 50% of
the most financially deprived schools.®® PIRLS 2016 also shows that on average, children
enrolled in the most impoverished schools in South Africa are five times more likely to fail to
attain reading skills than to acquire them.®** The Trends in International Mathematics and
Science Study (TIMSS) serves as a further example of the inequities within South African
education. TIMSS is an evaluation of the science and mathematics comprehension of eighth
and fourth grade children worldwide.®® According to TIMSS 2015 data, 67% of children
enrolled in fee charging public schools in- South Africa can perform basic mathematics.
However, this figure drops to 25% for no fee charging schools.5%

827 Metzler J ‘Inequitable equilibrium: school finance in the United States’ (2003) 36:3 Indiana Law Review 565.
Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper commissioned by the Education
and Training Policy Division, OECD, for the Equity in Education Thematic Review 7.

628 Metzler J ‘Inequitable equilibrium: School finance in The United States’ (2003) 36:3 Indiana Law Review 565.
629 Metzler J ‘Inequitable equilibrium: School finance in the United States’ (2003) 36:3 Indiana Law Review 565.
Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper commissioned by the Education
and Training Policy Division, OECD, for the Equity in Education Thematic Review 7.

830 Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper commissioned by the
Education and Training Policy Division, OECD, for the Equity in Education Thematic Review 5.

81 Levin B ‘Approaches to Equity in Policy for Lifelong Learning’ (2003) A paper commissioned by the
Education and Training Policy Division, OECD, for the Equity in Education Thematic Review 8.

832 TIMSS & PIRLS International Study Center ‘About PIRLS’ available at https://timssandpirls.bc.edu/pirls2021/
(accessed 31 March 2021).

833 Pretorius E & Spaull N “Still Falling at the First Hurdle: Examining Early grade Reading in South Africa’ in
Spaull N & Jansen J (eds) South African Schooling: The Enigma of Inequality (2019) 9.

834 Pretorius E & Spaull N “Still Falling at the First Hurdle: Examining Early grade Reading in South Africa’ in
Spaull N & Jansen J (eds) South African Schooling: The Enigma of Inequality (2019) 11.

835 Human Sciences Research Council TIMSS 2015 Highlights of Mathematics Achievement amongst Grade 5
South African Learners (2017) 1.

836 Human Sciences Research Council TIMSS 2015 Highlights of Mathematics Achievement amongst Grade 5
South African Learners (2017) 16 and 17.
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At the national level, the matric exam (the South African school exit examination) is commonly
looked at to dissect trends in South Africa’s progress towards achieving a more equitable
education system.53” The matric results show a huge schism for excellence in mathematics.
Spaull explains that only three percent of the country’s secondary schools (the top 200)
generate more distinctions (a result of 80% and above) in mathematics in the matric exams than
the other 97% collectively. Of the top 200 schools (the flourishing three percent) 185 are
HWS.%%® The official matric graduation rates for the years 2015 to 2019 have increased
incrementally from 71% to 81%.5° These graduation rates seem to suggest that the
overwhelming majority of South Africa’s learners are, at the very least, successfully
completing their secondary education. The matric pass rate has, however, been criticised as no
more than a deceptive parade and a weak reflection of the overall well-being of the schooling
system.%4° This is partly because the matric pass rate does not account for elevated learner drop-
outs rates.®*! Research suggests that once these rates are taken into account the actual pass rates
for the academic years 2015 to 2019 may hover at about 40%.°*? There are massive racial
inequalities regarding who goes on to complete secondary schooling in South Africa. It is
African and coloured youth who disproportionately lack a matric certificate.®*® The deep
schisms in learner performance within South Africa’s education system undeniably align with

race.

The grim figures highlighted here unequivocally indicate that, from an equality of schooling
outcome’s standpoint, opportunities for schooling in South Africa is anything but equal. In fact,

by this measurement South Africa is the poster child for unequal education. Although formal

837 Fiske E & Ladd H ‘Racial equity in education: How far has South Africa come?’ (2006) 24:2 Perspectives in
Education 104.

838 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 1 and 2.

3% Head T ‘Matric pass rate ‘drops by 5.1%’ — Here’s how it compares to the last 10 years’ The South African 22
February 2021 available at https://www.thesouthafrican.com/news/what-is-matric-pass-rate-2020-comparison-
last-year-decade/ (accessed 2 April 2021).

840 Equal Education Media Statement ‘Arrested development: Matric exams are one step in an uphill education
path for SA  learners’ 3 January 2019 available at  https://equaleducation.org.za/wp-
content/uploads/2019/01/Equal-Education-matric-2019-media-statement-1.pdf (accessed 4 January 2021.)

841 Equal Education Media Statement ‘Arrested development: Matric exams are one step in an uphill education
path for SA learners’ 3  January 2019 available at  https://equaleducation.org.za/wp-
content/uploads/2019/01/Equal-Education-matric-2019-media-statement-1.pdf (accessed 4 January 2021.)

842 Equal Education Media Statement: ‘One Step Forward, One Step Back: Covid-19 Threatens An Already
Fragile Education System’ 22 February 2021 available at https://equaleducation.org.za/wp-
content/uploads/2021/02/210221-EE-pre-matric-results-statement-2021.pdf (accessed 4 April 2019).

843 Spaull N ‘Education in SA — Still separate and unequal (Extended version of CityPress article)’ 12 January
2014 available at https://nicspaull.com/2014/01/12/education-in-sa-still-separate-and-unequal-extended-
version-of-citypress-article/ (accessed 2 April 2020).
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assessments as a marker of equity have many failings, they form a necessary and objective
standard for assessing the health of a public education system and the degree of divisions
therein. Equality of outcomes as a measure therefore has a constructive role to play in
determining how equitable a schooling system can claim to be. These somber statistics suggest
that impoverished black children who enroll in HWS stand a much better chance to acquire
basic skills such as reading and mathematics and to go on to flourish than their counterparts
who remain trapped in the much larger dysfunctional portion of the public education system.
This position is supported by the research of Spaull, Van der berg, Burger and other scholars
from the Department of Economics and the Bureau for Economic Research at the University
of Stellenbosch,®** as well as Fintel and other researchers.®*® In fact, Spaull claims that ‘placing
a poor child in a wealthy school is likely to more than compensate for any negative effects of
a poor home background’.54°

Where HWS use feeder zones based on proximity as an admission criterion, they invariably
bar poor black children from accessing these schools and thus from a much stronger chance of
entering the formal job market and ultimately succeeding in life. Transformative zoning will
allow some impoverished black children access to HWS and the immense opportunities that
accompany such access. Such an intervention can therefore make a meaningful contribution in
advancing more racially equitable access to schooling in South Africa. It provides a useful,
albeit modest, mechanism that can be used to further the constitutional goal of transforming

South African society into a more egalitarian one.

4.3.3 Minimum standards

The minimum standards concept entails viewing education through a binary measure. A binary
measure means that the basic standard has either been achieved or not. Equity is measured by
viewing the amount of people who have mastered the minimum standard. The greater number
of people who comply, the closer the system moves towards being a perfectly equitable one.®*’
What constitutes the educational threshold for compliance may differ.®* Field, Kuczera and

Pont, for instance cite the examples of possessing the capacity to read and write and to perform

644 See section 1.2.5 above.

645 See section 1.2.5 above.

646 Spaull N ‘A Preliminary Analysis of SACMEQ III South Africa’ (2012) Stellenbosch Economic Working
Papers: 11/11 Department of Economics, University of Stellenbosch 16.

847 UNESCO Institute of Statistics Handbook on Measuring Equity in Education (2018) 25.

648 European Group for Research on Equity in Educational Systems Equity in European Educational Systems: A
Set of Indicators 2 ed (2005) Department of Theoretical and Experimental Education, University of Liége 19.

97

https://etd.uwc.ac.za/



simple mathematical equations as potential threshold criteria for obtaining the rudimentary
abilities needed to function in today’s world.®*® Benadusi suggests that one of the benefits of
setting and lifting a minimum standard is that it provides for the possible decrease of
inequalities between individuals in society whilst avoiding the ramifications of equalising
downwards (lowering the bar for everyone in an attempt to achieve equality within the
schooling system).®*® However, the minimum standard notion can be critiqued for possessing

the potential to legitimise and perpetuate discriminatory provisioning within education.

An attempt to justify discriminatory education provisioning on the basis of the minimum
threshold concept was rejected by the Supreme Court of Vermont in the United States (US) in
Brigham v. State of Vermont.%! The court was confronted with the question of whether the
state’s funding model for public education with its significant reliance on local property taxes
denied children an equal educational opportunity under the Vermont constitution. Public
education in Vermont was financed chiefly by two funding sources. These sources were monies
raised through local property taxes and, monies allocated by the state through the use of a
complicated formula. The formula concerned was aimed at ensuring that each school district
was capable of spending an amount per learner that could deliver ‘at least a minimum-quality
education program’. However, this ‘foundation costs’ formula aimed to equalise the state’s
education system only to the extent that it provided for a minimum adequate education.
Wealthier school districts with higher property values could simply spend in excess of
foundation costs to enhance the quality of education within their district, which they usually
had. As a consequence, the Vermont public education system was characterised by severe
disparities in educational opportunities. The court stated that ‘[t]he distribution of a resource
as precious as educational opportunity may not have as its determining force the
mere fortuity of a child’s residence.” The court rejected the state’s argument that treating

learners in different schooling districts differently was justified provided they all receive ‘a

849 Field S, Kuczera M & Pont B Education and Training Policy No More Failures: Ten Steps to Equity in
Education (2007) OECD 11 read with 44. According to these scholars, equity in education contains two
dimensions the second of which is ‘inclusion” which, they suggest, means that everyone has a minimum level of
education. Hutmacher adds to this, computer literacy. Hutmacher W ‘Introduction’ in Hutmacher W, Cochrane D
& Bottani N (eds) in In pursuit of equity in education: Using international indicators to compare equity policies
(2001) 14.

650 Benadusi L ‘Equity and Education: A critical review of sociological research and thought’ in Hutmatcher W
‘Introduction’ in Hutmatcher W, Cochrane D & Bottani N (eds) in In pursuit of equity in education: Using
international indicators to compare equity policies (2001) 54.

81 Brigham v. State of Vermont 692 A.2d 384 (1997).
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minimally “adequate” education’. The funding model was found to have violated the right

to EEO under the VVermont Constitution.®%2

The Supreme Court of Montana in Helena Elementary School District v. The State of Montana
found that certain accreditation standards relating to public and secondary schools published
by the Montana Board of Public Education (which included minimum school safety standards,
course curricular and class sizes) set a minimum bar only. The court explained that it was upon

the foundation laid by these standards that quality education must be developed. %3

South Africa’s wealthier fee charging schools (as with the wealthier school districts in the US)
are well placed to raise additional revenue to significantly enhance the standard of schooling
provision at their schools. This would be possible via income generated through school fees
(as opposed to property taxes). South Africa’s non-fee charging schools are unable to generate
any income through school fees as they are prohibited from charging these. Setting a minimum
threshold as a standard for education delivery in South Africa will only serve to further
exacerbate existing racial inequalities within the public schooling system. Such a threshold
could be used to justify marked disparities within education delivery no matter how broad the
gap in education standards between those in wealthy fee charging schools and those who are
not. Minimum threshold as a gauge of the extent of equity in the South African context should
thus not be employed.

4.4 ADEQUACY

Adequacy is traditionally understood as a noncomparative standard for measuring educational
equity. Its focus is on the sufficiency of the education provided to the individual and not the
nature of education supplied in comparison with others.®>* There is a diversity of views on what
constitutes an ‘adequate education’.%®® What amounts to adequacy could potentially be
determined with reference to certain objective factors which an adequate education should
further.®®® This approach to determining adequacy is evidenced in US case law.®®” The most

famous definition by a US court concerning educational adequacy was laid down by the

852 Brigham v. State of Vermont 692 A.2d 384 (1997).

853 Helena Elementary School District No.l v. The State of Montana 769 P.2d 684 (1989).

854 Satz D ‘Equality, adequacy, and education for citizenship’ (2007) 117:4 Symposium on Education and Equality
625.

%5 Das A ‘An “adequate” education needs an “adequate” approach to school funding’ (2007) 12:2 Public Interest
Law Reporter 82.

85 Weishart JE ‘Transcending equality versus adequacy’ (2014) 66:3 Stanford Law Review 529.

857 Weishart JE ‘Transcending equality versus adequacy’ (2014) 66:3 Stanford Law Review 529.
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Supreme Court of Kentucky in Rose v. Council for Better Education.?®® The court explained
that under the Kentucky Constitution every child within the state was entitled to obtain a
suitable and adequate education. The court proceeded to outline seven goals in this regard.
These goals are to develop in each child, at a minimum, the following competencies (a)
adequate oral and written skills to function in a fast changing modern world; (b) a sufficient
understanding of political, social and economic systems; (c) an understanding of governmental
processes so as to appreciate the issues faced by their community and country; (d) sufficient
self-consciousness with an awareness of their own mental and physical well-being;®*° and (e)
an adequate grounding in the arts.%®° It must also (f) prepare a child for further academic or
vocational training; and (g) empower them to compete firmly in the labour market or
academics.®®! The Supreme Court of Massachusetts has endorsed Rose as establishing seven
minimum criteria that an educated child should meet.®52 The Supreme Courts of Arkansas,%®
and New Hampshire too have recognised the Rose criteria.®®* The latter court has referred to
these criteria as constituting ‘general, aspirational guidelines for defining educational
adequacy’,%® that amount to ‘benchmarks of a constitutionally adequate public education

system. %%

The West Virginia Supreme Court in Pauley v. Kelly (a decision relied on in Rose) sets out
eight outcomes-based features of a constitutionally compliant education system under the West
Virginian Constitution.®®” These features largely overlap with those in Rose. In addition, Pauley
emphasises numeracy skills, recreational pursuits, and social ethics.®®® Some scholars focus

strongly on adequacy as an educational standard which enables individuals to participate in the

858 Rose v. Council for Better Educ., Inc.790 S.W.2d 186 (1989).

89 An adequate education includes body development see Wysong v. Walden, 120 W.Va.
122, 196 S.E. 573 (1938). McNair v. School District No. 1, 87 Mont. 423, 288 P. 188 (1930).

860 Rose v. Council for Better Educ., Inc.790 S.W.2d 186 (1989).

%1 Rose v. Council for Better Educ., Inc.790 S.W.2d 186 (1989). According to the Tennessee Supreme Court, the
availability of additional subjects such as music and art and extra-curricular activities such as athletics are essential
to an adequate education system. Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 145 (Tenn. 1993).
862 McDuffy v. SEC. of the Executive Office of Education 615 N.E.2d 516 (1993).

863 |_ake View School District No. 25 v. Huckabee 91 S.W.3d 472 (2002).

864 Claremont School District et al v Governor No. 97-001 (1997). One judge partially dissented on this point.
865 Claremont School District et al v Governor No. 97-001 (1997).

866 Claremont School District et al v Governor No. 97-001 (1997).

667 pauley v. Kelly 255 S.E.2d 859 W. Va. (1979). The features listed in Pauley are (a) literacy; (b) perform basic
mathematical skills; (c) familiarity with government to the degree that the child is, as a citizen, empowered to
engage in the democratic process; (d) self-enlightenment and awareness of their full context to ensure they are
capable of an informed selection of their occupation; (e) job and further academic instruction; (f) recreational
pastimes; (g) interests in an array of arts; and (h) proper socialisation including moral behaviour.

668 pauley v. Kelly 255 S.E.2d 859 W. Va. (1979).
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democratic process.®® Satz, for instance, argues that in a society where democracy reigns ‘civic
equality’ is core to educational adequacy. ®’° To further educational citizenship, Satz suggests,
amongst others, the adoption of affirmative action policies.®”* Das explains that adequacy can
be viewed from the perspective of empowering young people to manage their own future. By
extension, an ‘adequate’ education would be defined as one that allows for the bulk of students
to enrol in further educational institutions.®”> The US courts have emphasised that education
should mould children in a holistic sense.®”® In Pauley, for instance, the West Virginia Supreme
Court provided an overall definition of a ‘thorough and efficient” schooling system under the
state constitution. An education system can be so classified if it grows ‘as best the state of
education expertise allows the minds, bodies and social morality of its charges to prepare them

for useful and happy occupations, recreation and citizenship, and does so economically’.87*

Many scholars support the perspective that adequacy only demands that a minimum standard
of accomplishment be met.®”® A critique of adequacy as an education standard is that it works
to the advantage of the already advantaged by permitting perpetuation of inequality above this
minimum standard for achieving adequacy.®’® Rich, for instance, argues that it is possible that
all children obtain an education which complies with the basic standards of adequacy but
inequity remains.5”” Satz, however, claims educational adequacy is an evolving concept. As the
demands of achieving ‘full membership in society’ increase so too would the adequacy

threshold.®”® An adequacy: standard. that consigns some in society to second ranked citizens

89 Satz D ‘Equality, Adequacy, and Education for Citizenship’ (2007) 117:4 Symposium on Education and
Equality 625. Das A ‘An “Adequate” Education Needs an “Adequate” Approach to School Funding’ (2007) 12:2
Public Interest Law Reporter 88.

670 Satz D ‘Equality, Adequacy, and Education for Citizenship’ (2007) 117:4 Symposium on Education and
Equality 625. Das A ‘An “Adequate” Education Needs an “Adequate” Approach to School Funding’ (2007) 12:2
Public Interest Law Reporter 88.

671 Satz D ‘Equality, Adequacy, and Education for Citizenship’ (2007) 117:4 Symposium on Education and
Equality 648.

572 Das A ‘An “Adequate” Education Needs an “Adequate” Approach to School Funding’ (2007) 12:2 Public
Interest Law Reporter 88.

67 McNair v. School District No. 1, 87 Mont. 423, 288 P. 188 (1930) quoting Webster’s New International
Dictionary. Pauley v. Kelly 255 S.E.2d 859 W. Va. (1979).

674 Pauley v. Kelly 255 S.E.2d 859 W. Va. (1979).

675 Rich JM ‘The basis for educational adequacy’ (1988) 16:4 American Secondary Education 13. Satz D
‘Equality, Adequacy, and Education for Citizenship’ (2007) 117:4 Symposium on Education and Equality 635.
676 Koski WS & Reich R ‘When adequate isn’t: The retreat from equity in educational law and policy and why it
matters’ (2006) 56:3 Emory Law Journal 550. Weishart JE ‘Transcending equality versus adequacy’ (2014) 66:3
Stanford Law Review 482-483.

677 Rich JM ‘The basis for educational adequacy’ (1988) 16:4 American Secondary Education 13.

678 Satz D ‘Equality, Adequacy, and Education for Citizenship’ (2007) 117:4 Symposium on Education and
Equality 647.
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lacking access to positions of influence can never be adequate.®”® According to Satz, adequacy
as an educational standard must ensure that all children regardless of their class, race or socio-
economic background, are represented in prominent establishments, universities and desirable

careers. A standard of education that fails to achieve this is an inadequate one.®%

A number of US courts have recognised an evolving dimension as intrinsic to the concept of
an adequate education. Such a dimension has been viewed as essential as it ‘prepares today’s
students to face the world of today and tomorrow.’%! Some of these courts have interpreted a
suitable education to be a shifting concept and, in that sense, have made provision for the
definition of a suitable education to be tailored to modern day developments as they unfold.®82
For instance, the Wyoming High Court has stated that what constitutes a proper education is
not frozen in time but will of necessity continue to develop.®® Similarly, the Supreme Court of
Massachusetts explains that the substance of the obligation to educate must evolve in tandem
with societal evolution.®®* A failure to interpret the obligation in this manner, according to the
Massachusetts Supreme Court, will place the right to education in constant jeopardy of
‘becoming atrophied’.%® The Supreme Court of Tennessee’s understanding on the matter is
slightly different. This court has stated that innovation and progress is in fact inherent in
education. Therefore, any adequate education system would, by all reasonable standards,
always encompass such traits.®®® The New York Court of Appeals reasoning appears similar to
that of Tennessee’s Supreme Court. The court of appeals rationalises that any present-day

definition of a ‘sound basic education’ must also serve the future.8”

Some of the state supreme courts within the US have recognised that an adequate education

demands not simply teachers but, more specifically, competent teachers.®® In Harrison v Day,

67 Satz D ‘Equality, adequacy, and education for citizenship’ (2007) 117:4 Symposium on Education and Equality
638.

880 Satz D ‘Equality, adequacy, and education for citizenship’ (2007) 117:4 Symposium on Education and Equality
643.

81 Board of Education, Levittown Union Free School District v. Nyquist 57 N.Y.2d 27, 51 (1982) dissenting
opinion of Fuchsberg J.

82 The Supreme Court of New Hampshire in Claremont School District et al v Governor No. 97-001(1997)
explains: ‘A constitutionally adequate public education is not a static concept removed from the demands of an
evolving world.” See also Claremont School Dist. v. Governor 138 N.H. 183 (1993).

883 Campbell Co. School District v. State 907 P.2d 1238 (1995).

884 McDuffy v. SEC. of the Executive Office of Education 615 N.E.2d 516 (1993).

85 McDuffy v. SEC. of the Executive Office of Education 615 N.E.2d 516 (1993) quoting Seattle School District
No.1. v. State of Washington 90 Wn.2d 476 (1978).

86 Tennessee Small School Systems v Mcwherter 851 S.W.2d 139 (1993).

887 Campaign for Fiscal Equity v. State, 801 N.E.2d 326, 349 (N.Y. 2003).

88 Harrison v. Day 106 S.E.2d 636 Va. (1959). McDuffy v. SEC. of the Executive Office of Education 615 N.E.2d
516 (1993). Pauley v. Kelly 255 S.E.2d 859 W. Va. (1979).
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the Supreme Court of Virginia found that an adequate supply of skilled teachers is required by
the state’s constitution.®®® Similarly, the Supreme Court of Pennsylvania has stated that
employing qualified teachers was a requirement under the Pennsylvanian constitution.®®® The
Supreme Court of Massachusetts seems to suggest that a failure to secure or retain top quality
and well-trained teachers amounts to failure by the state to fulfil its constitutional obligation to
educate all children within the state.%®! In the South African context, poor content knowledge
of teachers constitutes a significant constraint on quality instruction. Results from the
SACMEQ I11 2016 survey showed that a mere 32% of South Africa’s grade six mathematics
teachers possessed the desired level of content knowledge in respect of the subject they teach.
Even more indicting, nearly four out of every five grade six mathematics teachers had subject
knowledge below grade six mathematics.®®2 A substantial number of these teachers are
employed in the poorest four quintiles of schools (South Africa’s school wealth classification
categories).®®® It is evident that South Africa’s poorest schools who cater to impoverished black
learners lack significant numbers of teachers with the necessary caliber and knowledge to
confer a quality education on the learners they are tasked to teach.

South Africa’s Constitution demands the existence of an equal and quality education system.
The question which therefore arises is whether adequacy can serve as a suitable barometer for
measuring equity within the country’s schooling system. This is, notwithstanding the obvious
difference in language and ordinary meaning between. the two concepts. Adequacy as a
standard recognises that discrepancies within education delivery are inevitable. However, if
access to opportunities is not closed off or frustrated as a result, these differences are
permissible. Adequacy as a standard is not simply concerned with pumping resources into
South Africa’s public education system in an effort to equalise inputs. It also not laser focused
on ensuring equal learning outcomes. Both equality of educational inputs and outcomes serve
an important purpose in assessing the extent of equity within the system. However, the ultimate

focus is on ensuring that South Africa’s learners have equitable access to any future

889 Harrison v. Day 106 S.E.2d 636 Va. (1959).

8% Ehret v. Kulpmont Borough School District 5 A.2d 188 Pa. (1938).

891 McDuffy v. SEC. of the Executive Office of Education 615 N.E.2d 516 (1993). The court reasoned similarly in
relation to the provision of adequate guidance counsellors.

892 Research on Socio-Economic Policy Laying Firm Foundations Getting Reading Right: Final Report to The
Zenex Foundation On Poor Student Performance In Foundation Phase Literacy And Numeracy (2016) RESEP 8
and 31.

8% Research on Socio-Economic Policy Laying Firm Foundations Getting Reading Right: Final Report to The
Zenex Foundation on Poor Student Performance in Foundation Phase Literacy and Numeracy (2016) RESEP 8
and 31.
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opportunities. The constitutional right to basic education should therefore be interpreted as

conferring the right to an adequate education on everyone.

Ensuring adequacy in education delivery aligns with the constitutional duty to realise equitable
access to a quality education for all and the obligation to achieve substantive equality. South
Africa’s basic education system fails abysmally to ensure that enough qualified and properly
equipped teachers are stationed in historically black and still tremendously disadvantaged
schools. Transformative zoning would allow some impoverished black children the chance to
access HWS and the larger contingent of qualified teachers who teach there. It offers these
children a much stronger possibility of accessing quality education. In so doing, it makes small

but invaluable gains in advancing racially equitable access to schooling within South Africa.

4.5 CONCLUSION

This chapter found that the best standard for assessing equity within South Africa’s public
education system is that of adequacy. Both equality of inputs (the extent to which resources
such as classrooms, textbooks and teachers are evenly distributed across race, socio economic
status and geographical location) and equality of outcomes (a consideration of factors such as
learner performance, competency levels and graduation percentages) on their own fall short of
providing an effective standard for assessing the extent of racial inequities in schooling access.
However, given the significantly skewed distribution of resources across South Africa’s public
education system and the extent of the deprivation suffered by historically black schools,
equality of inputs as a standard for measuring equity hasa role to play. So too does equality of
outcomes, given the distinctive nature of this measurement. Whether measured in accordance
with inputs, outcomes or the proposed standard of adequacy, it is clear from this chapter that
for most children in South Africa the state is not fulfilling its duty to provide equal access to
quality education. This finding is crucial to the question of school zoning. This is because it
confirms that exclusionary zoning from the only schools that provide quality education is
especially problematic. It also suggests that transformative zoning offers a unique opportunity
for the state to further racially equitable access to schooling. This chapter, therefore, confirmed
the need for the solutions offered by this thesis.
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CHAPTER 5
LEGISLATION AND POLICY ON SCHOOL ADMISSIONS
5.1 INTRODUCTION

The previous chapter established that the state is not complying with its duty to provide equal
access to quality education in South Africa. Exclusionary zoning practices of HWS have the
potential to exacerbate this, since these practices prevent poor black children from accessing
quality education. Moreover, transformative zoning may provide some relief since it may

promote equal access to quality education.

This chapter, exams the regulatory and policy framework relevant to school zoning. An
understanding of this framework is necessary for appreciating how the current legal and policy
position on school zoning has contributed towards exclusionary zoning practices employed by
SGBs. It is also necessary to understand the current framework for any discussion on how this
framework should be used or amended to promote equal access to quality education in the

context of school zoning.

This chapter begins with a discussion of South Africa’s legislative and policy history regarding
the regulation of school admissions. This is followed by an examination of South Africa’s
current national legislative and policy framework in this regard. The relevant provisions of the
South African Schools Act (the Schools Act) and the National Education Policy Act (NEPA)
are considered. The zoning provisions in the Admission Policy for Ordinary Public Schools
(National Admission Policy) is also discussed. Proposed amendments to the National

Admission Policy as they relate to school zoning are further considered.

5.2 LEGISLATIVE AND POLICY HISTORY RELEVANT TO SCHOOL ZONING

To obtain a firm grasp of the issue of feeder zones in South Africa first requires a firm grasp
of the policy and legislative history in this regard. This includes the policies which served as
the blueprint to what would eventually culminate in the introduction of the Schools Act. This

section explores this history.
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5.2.1 The Education Affairs Act

Under apartheid, the provision of education for white South African children was governed by
the Education Affairs Act of 1988.%* Under this Act, the Minister of Education and Culture
could, via government notice, divide a province into educational regions, determine the
boundaries thereof and establish a regional council per region.®®® The Minister could further
divide a region into clearly marked districts and establish a school board for each district.®%
The Minister held the unqualified power to morph these regional or district boundaries, or to
dissolve a council or board and establish another.®®” The power to determine a feeder area for
a particular school rested with the HoD who was required to consult with the relevant school
board before doing so. The views of white parent groups on the matter of feeder areas are

described by the Constitutional Court as having been ‘largely peripheral’.%%

Where a feeder area existed, no white child whose parents were resident in the feeder area
could attend a school outside of that area, except with the permission of the relevant school
board.®® The board held the power to deny that child admission,’® or, if already enrolled at
the school, ‘terminate’ their attendance if it viewed this in the interest of education and of the
child concerned.” The school board was obliged to furnish parents with written reasons for
an adverse decision and parents had 30 days within which to appeal to the HoD.”% If the HoD
viewed the circumstances ‘extraordinary’, the HoD could set aside the board’s decision and
direct that the child be admitted.”®® Under the Education Affairs Act, individual white schools
had no direct say on whether a feeder area was to be assigned to their school, what the
boundaries for that area would be or how it was to be enforced. In contrast to the Education
Affairs Act, the Coloured Persons Education Act of 1963,7% and the Indians Education Act of

894 Section 1 of the Education Affairs Act (House of Assembly) 70 of 1988. The Schools Act repealed portions of
the Education Affairs Act. The repealed portions did not include the provisions dealing with feeder zones. With
the exception of the North-West (who addressed the issue much later) the Education Affairs Act was either wholly
or largely repealed by provincial legislation over the course of 1995 to 2000.

895 3 14(a) of the Education Affairs Act.

69 S 14(a) of the Education Affairs Act.

897 S 14(c) of the Education Affairs Act.

6% Gauteng Provincial Legislature In re: Gauteng School Education Bill of 1995 1996 (4) BCLR 53.

69 Section 52(1)(a) of the Education Affairs Act.

700 Section 52(1)(b)(i) of the Education Affairs Act.

701 Section 52(1)(b)(ii) of the Education Affairs Act.

02 Section 52(2) of the Education Affairs Act.

708 Section 52(3) of the Education Affairs Act.

704 Coloured Persons Education Act 47 of 1963.
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1965, made no mention of feeder areas in relation to coloured and Indian learners

respectively.

5.2.2 White Papers One & Two on school admission policies

In 1995, a year after South Africa became a democracy, government released the White Paper
on Education and Training, ‘White Paper 1°.7% This was the first policy document of the post-
democratic government which focused on education and training. White Paper 1 stressed the
need for a radical reformation of the education budget so as to address the legacy of apartheid
and achieve equity within education delivery.”®” A large component of the new government’s
education strategy therefore concerned increasing the quality of education provisioning within
the historically black and largest portion of the education system.’® White Paper 1 also
revealed the new government’s thinking on the meaning of the right to basic education under
section 32(a) of the Interim Constitution. As seen in Chapter 3, section 32(a) conferred on all
South Africans the right to basic education and specifically mentioned the right to ‘equal access

to educational institutions’ for all.”® White Paper 1 explained that

‘[t]he precise intention of [section 32(a)] must be to establish a condition of equality and
non-discrimination with respect to access to educational institutions. Itis a provision which
can only be satisfied by the exercise of equal and non-discriminatory admissions policies
on the part of educational institutions’.”*°

White Paper 1 conceived of section 32(a) as conferring a right to a basic education of
‘acceptable quality’.”'! According to White Paper 1, ‘equal access’ to educational institutions
meant giving learners greater flexibility to select where to learn.”*? To ensure ‘equal access’
any admission criteria would have to be applied ‘equally to all applicants’ without unfairly
discriminating in any way.”® Although parents would have the ‘inalienable right’ to choose
the ‘form of education’ they think best for their children,”** schools would not be required to

take in every child seeking admission. Any refusal by a school to admit a child would, however,

7% Indians Education Act of 61 of 1965.

%8 The White Paper on Education and Training (GN 196 of 15 March 1995).

97 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 11, para 13 and ch 12, para
29(3)(a).

708 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 4, para 8; ch 11, para 15(1) and
ch 12, para 1.

% The Interim Constitution Act 200 of 1993.

10 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 7, para 18.

"1 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 7, para 11 and Ch 12, para 29(3).
"2 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 4, para 6.

13 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 7, para 21.

14 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 4, para 3.
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have had to be constitutionally justifiable.”® Any basis for exclusions would also have had to
be defined by legislation.”*® However, White Paper 1 does mention some (non-exclusive)
‘limiting factors’ in respect of the right of equal access. These include capacity considerations
as per prescribed norms; a learner’s gender,”*’ if applying to a same sex school; the preservation
of a school’s institutional character in terms of common language, culture or religion and, the

suitability of the educational programme to meet the learner’s needs.’*8

White Paper 1 further stated that a child’s eligibility for admission must be defined chiefly on
the educational need of the child and the school’s capacity to satisfy that need, on the basis that

schools are duty-bound to educate. However,

‘a school cannot be obliged to admit an applicant if, when all circumstances of the case are
taken into account, a school in the vicinity which would more suitably meet the applicant’s
needs is able to do so’."*

‘A school within the vicinity’ presumably referred to a school within the vicinity of the school
to which the learner had applied. This is White Paper 1’s only reference to geography in the
context of school admissions. No explanation was given as to what constituted the relevant
‘circumstances’ that ought to have been considered or how a prospective learner’s needs were
to be assessed before redirecting that learner. White Paper 1 made no mention of feeder zones.
A failure to comprehensively address the issue of feeder zones is perhaps unsurprising given
the strong likelihood that providing any favour to proximity would have been perceived by
black parents as a form of preventing their children from accessing white schools and thus re-
enforcing the racially inequitable status quo. Avoiding the issue of feeder zones altogether
could possibly have been an attempt by policy makers to simply leave it to the legislature so as

to escape dealing with what would inevitably become a highly charged issue.

White Paper 1 refers to government’s understanding of the need of every school to sustain the
best level of schooling possible in that particular school’s context. However, White Paper 1
states that the preservation of high standards can never serve to legitimise ‘admissions policies

which are designed, directly or indirectly, to exclude applicants from the basic education to

15 The White Paper on Education and Training (GN 196 of 15 March 1995). Ch 7, para 19.
16 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 7, para 20.
17 The reference to ‘gender’ appears to be a reference to a learner’s sex.

18 The White Paper on Education and Training (GN 196 of 15 March 1995). Ch 7, para 20.
19 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 7, para 50.
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which they are entitled by right.”’? According to Beckmann and Karvelas, the ‘goals, policies

and intentions’ of educational transformation as reflected in White Paper 1

‘raised the expectations of millions of black South Africans who were hopeful that their
children too would now have the opportunity to be educated in a system with well-
equipped schools, as previously only whites had been privileged to do . . . One would,
however, have had to be extremely naive to believe that all the schools that had once been
reserved for whites and were situated in former ‘whites-only’ suburbs, would suddenly
open their doors to welcome black learners. As much as some former Model C schools
took up the challenge, and adopted the policy and vision to integrate and transform their
schools, this step was not always taken willingly everywhere. . "%

From the outset it was therefore clear that, despite the right to equal access to educational
institutions in a new South Africa, many historically white schools (HWS) would continue to
resist desegregation. With this in mind, it is interesting to see how White Paper 1 draws a clear
link between the right to equal access to educational institutions and the affirmative action
provision under the Interim Constitution.’?? This provision empowered government to adopt
measures to adequately protect and advance groups disadvantaged through unfair
discrimination.”?® According to White Paper 1, possible affirmative action measures in the
context of grossly unequal access to education ‘would include special admissions regulations
designed to remedy’ historical injustices.”?* This policy statement was never seriously
implemented (although the Schools Act does prohibit learners from being turned away simply
because their parents cannot afford the fees). One can conceive of how these envisaged
regulations could have, had they materialised, addressed the manner in which feeder zones

ought to be equitably determined and fairly applied as an affirmative action measure.

The White Paper on the Organisation, Governance and Funding of Schools ‘White Paper 2’
was released in 1996, about nine months before the Schools Act took effect.”?® White Paper 2,
like its predecessor, provided for a parent’s ‘inalienable’ right to choose the form of their

child’s education.”® Also like its predecessor, White Paper 2 remained silent on the issue of

720 The White Paper on Education and Training (GN 196 of 15 March 1995) Ch 7, para 51.

721 Beckman J & Karvelas N “Stifling transformation through the manipulation of enrolment : A case study of two
public high schools in Gauteng Province: research article’ (2006) 1:2 Africa Education Review 16 and 17.

72 The White Paper on Education and Training (GN 196 of 15 March 1995). Ch 7, para 21. See also ch 12, para
11 which states differential treatment may be justified to uphold equity.

723 Section 8(3)(a) of Constitution Act 200 of 1993 (Interim Constitution).

724 The White Paper on Education and Training (GN 196 of 15 March 1995). Ch 7, para 21.

25 Education White Paper 2 on the Organisation, Governance and Funding of Schools (GN 130 in GG 16987 of
14 February 1996).

26 Education White Paper 2 on the Organisation, Governance and Funding of Schools (GN 130 in GG 16987 of
14 February 1996) para 1.10.
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feeder zones in the admission process. It did, however, provide that SGBs would be responsible
for determining admissions policies but this would be subject to consultation with provincial
education departments (PEDs) and in accordance with national norms and provincial
regulations.”?” By requiring consultation with the provinces, White Paper 2 contemplated a
stronger role for PEDs in the setting of school admission policies than what would ultimately

materialise in the legislation that followed.

Both White Papers 1 and 2 made no attempt to grapple with the issue of geographical proximity
and its use as criteria in school admission policies. It is therefore unsurprising that the South
African Schools Act (Schools Act),”?® the culmination of this policy process, does not directly
address the issue of school zoning either. However, the White Papers do emphasise equity
within education provisioning and a parent’s right to choose the type of education they believe

1s in their child’s best interest.

5.3 LEGISLATIVE AND POLICY FRAMEWORK REGARDING SCHOOL ZONING

The national legislative and policy framework relevant to school zoning comprises mainly of
three instruments. These are the Schools Act, NEPA and the National Admission Policy.’? All
three are explained in more detail below. Also covered, is the proposed amendments to the
National Admission Policy which the Minister of Basic Education (Minister) released in early
2021.7%0

5.3.1 The South African Schools Act

The Schools Act was enacted in 1996 and is aimed at converting a deeply racially fragmented
education system into a unitary system that regulates the ‘organisation, governance and
funding’ of all public schools.”®! The Act is intended to ensure that all children regardless of
race can, in a democratic South Africa, access a quality education.”®? Consequently, at least
some indigent children attending disenfranchised schools throughout South Africa would
finally have the opportunity to receive a higher standard of education in well-resourced

727 Education White Paper 2 on the Organisation, Governance and Funding of Schools (GN 130 in GG 16987 of
14 February 1996) para 2.9(3). See also 3.21(6).

728 The South African Schools Act 84 of 1996 (Schools Act).

2% Admission Policy for Ordinary Public Schools GN 2432 GG 19377 of 19 October 1998.

730 Call for Comments on the Admission Policy for Ordinary Public Schools GN 38 GG 44139 of 10 February
2021.

31 The Schools Act, header to preamble.

32 The Schools Act, preamble.
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schools.”® The Schools Act’s intent to redress the effects of apartheid education and tackle

racism and segregation is signified in its preamble which proclaims:

‘WHEREAS the achievement of democracy in South Africa has consigned to history the
past system of education which was based on racial inequality and segregation; and
WHEREAS this country requires a new national system for schools which will redress the
past injustices in educational provision, provide an education of progressively high quality
for all learners and in so doing lay a strong foundation for the development of all our
people’s talents and capabilities, advance the democratic transformation of society, combat
racism and sexism and all other forms of unfair discrimination.’

In line with this stated purpose, section 5(1) of the Schools Act provides that ‘a public school
must admit learners and serve their educational requirements without unfairly discriminating
in any way.’"** Section 5(2) forbids any public school from administering any test relating to
the potential admission of a child.”> A public school is empowered to charge school fees by

virtue of section 39(1).”%® However, section 5(3) provides that

‘[n]o learner may be refused admission to a public school on the grounds that his or her
parent- (a) is unable to pay or has not paid the school fees determined by the [SGB]
under section 39°.

Spaull explains that in the aftermath of apartheid there were concerns that creating a completely
free public education system would result in white learners exiting the public education system
in droves thus creating an inferior black public education system.”” Spaull contends that to
prevent this from occurring the Schools Act allowed for the charging of fees.”® The author
describes section 5(3) as a ‘somewhat contradictory proviso’ inserted in an attempt to balance

the fee charging provision.”®

Although the Schools Act does not prohibit children from applying to any school, it does not
provide them with the right to attend a specific school either. Despite the Act being premised

733 Ndimande BS ‘Race and resources: Black parents’ perspectives on post-apartheid South African schools (2012)
15:4 Race, Ethnicity and Education 529.

734 Section 5(1) of the Schools Act.

735 Section 5(2) of the Schools Act.

736 Section 39(1) reads ‘[s]ubject to this Act, school fees may be determined and charged at a public school only
if a resolution to do so has been adopted by a majority of parents attending the meeting referred to in section 38(2).
Section 39(2) states that ‘[a] resolution contemplated in subsection (1) must provide for- (a) the amount of fees to
be charged; and (b) equitable criteria and procedures for the total, partial or conditional exemption of parents who
are unable to pay school fees.

787 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 7.

738 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 7.

739 Spaull N ‘Equity: A price too high to pay? in Spaull N & Jansen J (eds) South African Schooling: The Enigma
of Inequality (2019) 7.
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on school choice, in reality schools wield significant powers over which children are able to
study there and who they turn away.’ This is in large because the school admission process
is principally regulated through individual school admission policies. Section 5(5) of the
Schools Act states that

‘[s]ubject to this Act and any applicable provincial law, the admission policy of a public
school is determined by the [SGB] of such school’.

The Schools Act therefore places the power to determine admission policies in the hands of
SGBs subject to provincial regulation, and the Act itself. This would include the non-
discriminatory proviso contained in section 5(1) of the Act. Though there is no specific
reference to school zoning in the Schools Act, SGBs’ powers to determine their own admission
policies have, in practice, included the use of feeder zones within those policies.’** Section
5(5), despite its qualified nature, has created space for SGBs to adopt exclusionary practices to
obstruct ‘undesirable’ learners from gaining access to certain schools.”#? Such practices include

the use of feeder zones premised on geographical proximity as a screening device.’*®

SGBs policy making functions, including its admission policies, have formed the subject of
much litigation between SGBs and the state. This has resulted in a number of Constitutional
Court judgments.’ These judgments will be examined more closely in the succeeding chapter.
At the core of these conflicts lies the clash between the state’s duty to ensure an adequate
education for all learners versus SGBs interest to protect the statutorily conferred autonomy
over the schools they govern. These conflicts also closely implicate the state’s constitutional
and statutory obligation to ensure that learners remain free from unfair discrimination both

during the admission process and, once enrolled at schools. The jurisprudence emanating from

"0 Sayed Y & Soudien C ‘Decentralisation and the construction of inclusion education policy in South Africa’
(2005) Compare: A Journal of Comparative and International Education 120.

741 Equal Education Law Centre Comment on the Draft National Action Plan to Combat Racism, Racial
Discrimination, Xenophobia & Related Intolerance 2016 - 2021 (2016) 7. McKay T ‘The geography of education:
From race to class apartheid?’” in Knight J and Rogerson C (eds) The geography of South Africa - 2019:
Contemporary changes and new directions (2019).

742 Shandu P ‘Stepping in the Right Direction towards Fully Realising the Constitutional Promise of Section
29(1)(A) of the Constitution’ (2019) 13 Pretoria Student Law Review 199.

743 Shandu P ‘Stepping in the Right Direction towards Fully Realising the Constitutional Promise of Section
29(1)(A) of the Constitution” (2019) 13 Pretoria Student Law Review 199.

4 Federation of Governing Bodies for South African Schools (FEDSAS) v Member of the Executive Council for
Education, Gauteng and Another 2016 (8) BCLR 1050 (CC). MEC for Education in Gauteng Province and Other
v Governing Body of Rivonia Primary School and Others 2013 (12) BCLR 1365 (CC). Department of Education,
Free State Province v Welkom High School and Another; Head of Department, Department of Education, Free
State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC). Head of Department:
Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another 2010 (3) BCLR 177 (CC).
Gauteng Provincial Legislature In re: Gauteng School Education Bill of 1995 1996 (4) BCLR 537.
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the Constitutional Court has made it abundantly clear that the authority which the Schools Act
confers on SGBs to determine school policy is a limited one.”*® Also made clear by the Court
is that SGBs have an obligation to ensure equitable access to education for all learners and not

merely those attending a particular school.”*®

5.3.2 The National Education Policy Act and the Admission Policy for Ordinary Public
Schools

NEPA, like the Schools Act, was enacted in 1996. It preceded the passing of the Schools Act
by some months.”#” The purpose of NEPA is to provide for ‘the determination of national
education policy by the Minister in accordance with certain principles’.”® It is clear from a
number of references to NEPA in the Schools Act,’*° that the two statutes are intended to
dovetail each other and that their provisions should therefore be interpreted in this light. For
instance, section 2(2) of the Schools Act provides that a HoD and MEC ‘must exercise any
power conferred upon them by or under [the Schools] Act, after taking full account of the
applicable policy determined in terms of [NEPA]*.”*° Section 5(5) of the Schools Act renders
a SGB’s admission making power subject to the Schools Act and relevant provincial laws.
However, the exercise of such power must also align with any national policy established under
NEPA."! Such an approach is in keeping with the Constitutional Court’s construct of the three-
tiered partnership between the Minister, PEDs and SGBs under the Schools Act.”®? Under this

745 Federation of Governing Bodies for South African Schools (FEDSAS) v Member of the Executive Council for
Education, Gauteng and Another 2016 (8) BCLR 1050 (CC). MEC for Education in Gauteng Province and Other
v Governing Body of Rivonia Primary School and Others 2013 (12) BCLR 1365 (CC). Department of Education,
Free State Province v Welkom High School and Another; Head of Department, Department of Education, Free
State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC). Head of Department:
Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another 2010 (3) BCLR 177 (CC).
Gauteng Provincial Legislature In re: Gauteng School Education Bill of 1995 1996 (4) BCLR 537.

746 Federation of Governing Bodies for South African Schools (FEDSAS) v Member of the Executive Council for
Education, Gauteng and Another 2016 (8) BCLR 1050 (CC). MEC for Education in Gauteng Province and Other
v Governing Body of Rivonia Primary School and Others 2013 (12) BCLR 1365 (CC). Department of Education,
Free State Province v Welkom High School and Another; Head of Department, Department of Education, Free
State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC). Head of Department:
Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another 2010 (3) BCLR 177 (CC).
Gauteng Provincial Legislature In re: Gauteng School Education Bill of 1995 1996 (4) BCLR 537.

747 National Education Policy Act 27 of 1996 (NEPA) commenced on 24 April 1996.

748 Section 2(a) of NEPA.

79 NEPA is referenced in sections 1; 2(2); 11(2); 20(11); and 58B(7) of the Schools Act.

750 Section 2(2) of the Schools Act.

1 Courts should always interpret related legislation together ‘as forming one system and as interpreting and
enforcing each other’. Darries v City of Johannesburg 2009 (5) SA 284 (GSJ) 35. A SGB’s admission policy
making functions are therefore not only subject to the Schools Act and provincial legislation under section 5(5)
of the Schools Act but also any related policies established by the Minister of Basic Education under NEPA.

52 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 56. Department of Education, Free State Province v Welkom High School and Another;
Head of Department, Department of Education, Free State Province v Harmony High School and Another 2013
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partnership the Minister’s primary duty is establishing the national policy framework within

which the other role players must operate. The preamble to NEPA reads:

‘WIhereas] it is necessary to adopt legislation to facilitate the democratic transformation
of the national system of education into one which serves the needs and interests of all the
people of South Africa and upholds their fundamental rights’.”

It is evident from its preamble that NEPA, like the Schools Act, was designed to assist in
revolutionising the public education system so as to render it more equitable and its provisions
must therefore be understood in this light. Section 3(1) of NEPA empowers the Minister to
establish national education policy in line with the Constitution and NEPA itself. Section 4 of
NEPA mandates that any policy published under its terms be directed towards, certain
objectives. Amongst these are, advancing and protecting the rights of every person to ‘be
protected against unfair discrimination within or by an education department or education
institution on any ground whatsoever’,”** and ‘of every person to basic education and equal
access to education institutions’.”>> Policies published under NEPA must also be aimed at
‘achieving equitable education opportunities and the redress of past inequality in education

provision’.”® The transformative role that NEPA is intended to play in improving the education

system is therefore one that is expressly mandated by NEPA itself.

Section 3(4)(i) of NEPA empowers the Minister, in particular, to establish national policy on

school admissions. This section reads in part:

‘Subject to the provisions of subsections (1) to (3), the Minister shall determine national
policy for the planning, provision, financing, co-ordination, management, governance,
programmes, monitoring, evaluation and well-being of the education system and, without
derogating from the generality of this section, may determine national policy for—

the admission of students to education institutions’.

Acting under this section, the Minister published the National Admission Policy in 1998. The
policy is intended as a national framework for PEDs and SGBs when developing school
admission policies.” In light of section 4 of NEPA, the National Admission Policy must be
understood as geared towards furthering and safeguarding the rights of all to basic education

(9) BCLR 989 (CC) 49. MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary
School and Others 2013 (12) BCLR 1365 (CC) 36 and 37.

53 Preamble to NEPA.

754 Section 4(a)(i) of NEPA.

755 Section 4(a)(ii) of NEPA.

756 Section 4(c) of NEPA.

757 Section 4 of the National Admission Policy.
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and equal access to schools, protecting children from unfair discrimination at the hands of the
department or a SGB during the admission process, remedying the history of racially
inequitable access to schooling and attaining ‘equitable education opportunities’. Any
provisions of the National Admission Policy must therefore be viewed with these
transformative and redress purposes in mind. Sections 33 to 35 of the National Admission

Policy address the issue of feeder zones extensively. These sections read:

‘33. A [HoD], after consultation with representatives of [SGBs], may determine feeder
zones for ordinary public schools, in order to control the learner numbers of schools and
coordinate parental preferences. Such feeder zones need not be geographically adjacent to
the school or each other.

34. If a feeder zone is created-

(a) preference must be given to a learner who lives in the feeder zone of a school or
who resides with his or her parents at an employer’s home in the feeder zone;

(b) a learner who lives outside the feeder zone is not precluded from seeking admission
at whichever school he or she chooses. However, access to a chosen school cannot be
guaranteed.

(c) a learner who lives within the feeder zone of a school A must be referred to
neighbouring school B, if school A is oversubscribed. If school B is oversubscribed, an
alternative school within a reasonable distance must be found by the [HoD]. If that is
not possible, school A must admit the learner;

(d) the preference order of admission is:-

(i) learners whose parents live in the feeder zone, in their own domicile or their
employer’s domicile;

(i1) learners whose parent’s work address is in the feeder area; or
(iii) other learners: first come first served.

35. A school with a specific field of study, e.g. a technical school, must have much larger
feeder zones to accommodate learners with specific aptitudes, interests or needs.’

The National Admission Policy provides for the possibility of state determined feeder zones
without explicitly precluding SGBs from establishing their own in the absence thereof. Section
33 of the policy permits heads of provincial education departments (HoDs) to determine feeder
zones for public schools within their respective provinces for purposes of ‘controlling learner
numbers’ and co-ordinating ‘parental preferences’. The reference to ‘controlling learner
numbers’ makes it evident that policy makers intended that section 33 be used to ensure more
equitable access to schooling across the public education system. For instance, by making use
of feeder zones to help ensure that some schools do not enjoy low learner numbers at the
expense of other more overcrowded ones. The word ‘co-ordinate’ seems to reinforce this

purpose as it connotes that this section is aimed at ensuring that different aspects within the
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education system, here various parental schools of choice, are accommodated in a manner that

ensures that the system ‘work[s] effectively as a whole.’ "8

Section 33 of the National Admission Policy requires that HoDs consult with SGBs before
making any determination on feeder zones. No further explicit constraints are placed on a HoD
who undertakes a school zoning exercise under section 33. The National Admission Policy
does make specific mention of just one factor (not to the exclusion of others) that may inform
a HoD’s zoning determinations: ‘such feeder zones need not be geographically adjacent to the
school or each other.” It seems apparent that policy makers were conscious of the adverse
impact that school zoning could have on certain groups of learners as a result of the spatial
legacy of colonialism and apartheid. Thus, the policy explicitly provides for the non-contiguous
drawing of school boundaries. That policy makers sought to isolate and expressly mention this
particular factor relevant to a HoDs decision on school zoning evidently speaks to the high
premium that was placed on the idea of non-aligned geographical feeder areas. Through non-
contiguous school zoning, HoDs have the opportunity to align feeder areas in a manner that
provides for more equitable access across the public education system through the inclusion,
within a school’s feeder area, of communities that house different socio-economic and race
groups. However, no HoD has established non-contiguous feeder zones under the National
Admission Policy. Currently only the Gauteng HoD has set feeder zones for schools and these
zones appear to be shaped solely on geographical proximity.”® This was done under the
authority of regulations issued by the Gauteng MEC under the province’s School Education
Act.”® These regulations oblige the Gauteng HoD to determine feeder zones for all Gauteng
schools.”®! The approach of the Gauteng Education Department in respect of school zoning is

explored in more detail in Chapter 7.

Section 34 of the National Admission Policy establishes a detailed system of preferential
admission, which kicks in once a feeder zone determination is in place. A hierarchy is provided

for, based on factors cascading from ‘learners whose parents live in the feeder zone, in their

758 Cambridge Online Dictionary available at https://dictionary.cambridge.org/dictionary/english/coordinate
(accessed 24 July 2018).

759 Section 4 of the Determination of Final Feeder Zones by the Head of Department of Education in Provincial
Gazette Extraordinary, 339 GN 1232 of 15 November 2018 under the Gauteng Admission Regulations.

760 Amendments to Regulations Relating to the Admission of Learners to Public Schools in Provincial Notice 268
Provincial Gazette 85 of 18 March 2019.

761 Regulation 4 of the Regulations Relating to the Admission of Learners to Public Schools in Provincial Notice
268 Provincial Gazette 85 of 18 March 2019.
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s 762 to

own domicile or their employer’s domicile ‘learners whose parent’s work address is in

the feeder area’,”®® to any other learner outside the zone on a ‘first come first served” basis.’®*
It was therefore anticipated that a school would receive admissions applications from parents

choosing to enrol their children in schools outside of their own zone.”®

Notably, at no point does section 34 mention the learner’s place of residence. Instead, the
provision is formulated around where a particular learner’s parent stays or rather their parent’s
permanent legal address. First preference is therefore given to learners whose parents live
within the feeder zone regardless of whether the learner in fact lives with them. Admittedly,
this would most often be the case. Woolman and Fleisch argue that the reference to parents
who live with their employers within the feeder zone but who are not domiciled within that
zone was an exception made to accommodate the children of domestic workers by placing them
on an equal footing with children whose parents-live within the feeder zone.”®® Again, this
would be the case regardless of whether the children of these domestic workers stayed with

them at their employer’s place.

Section 34 also provides for what must happen where a learner applying to a school is within
a feeder zone but the school (“school x’) lacks space to accommodate the learner. The learner
concerned ‘must be referred to the neighbouring school’. Where the neighbouring school is
also filled to capacity the responsibility lies with the HoD to find ‘an alternative school within
a reasonable distance’. Where this is not possible, the school to which the learner first applied
(that is school x) must accept the learner.”®’” Strangely, nothing is said on how school x would

be capitated to absorb additional learners in that eventuality.

The ranking of preferential admission under section 34 does not spell automatic enrolment for
those children living within a feeder zone. Nor does it limit parents in search of a school to

those schools whose feeder zones overlap with their own neighbourhood.”® This is because

762 Section 34(d)(i) of the Admission Policy.

763 Section 34(d)(ii) of the Admission Policy.

764 Section 34(d)(iii) of the Admission Policy.

85 Woolman, S & Fleisch B ‘The Constitution in the classroom: Law and education in South Africa’ 1994-2008
(2009) 27.

766 Fleisch B & Woolman S ‘South Africa’s unintended experiment in school choice: How the National Education
Policy Act, the South Africa Schools Act and the Employment of Educators Act create the enabling conditions
for quasi-markets in schools’ (2006) 18:1 Education and the Law 41.

767 Section 34(c) of the Admission Policy.

768 du Toit S ‘Parental choice in South African high schools — an urban Cape Town case study’ (unpublished PhD
Education thesis, University of the Western Cape, 2008) 70.
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the first come, first serve principle seemingly gives effect to school choice.”® This principle
keeps open the possibility (however slight) that a child can, regardless of their geographical
fate, attend their desired school.

Woolman and Fleisch state that the then newly introduced National Admission Policy, by
making provision for out of zone admission applications, bore particular significance for black
parents as it meant that despite financial barriers the ‘doors heretofore closed to their children
were now inching open’.””® These scholars surmise that those involved in the restructuring of
the education system chose not to pursue the option of impenetrable feeder zones because it
would have prevented learners from largely black communities from obtaining access to the
more well-off schools in white and advantaged communities and would thus unfairly
discriminate against these learners.’’ Woolman and Fleisch argue that, the true transformative
impact of the ‘first come first serve’ zoning criteria is negligible as when a school is already
filled to capacity, this criteria becomes inconsequential in-the admission process.’’? Hunter
argues that the position adopted on school zoning was underpinned by the anticipation that
HWS, although accepting local children, would also make provision for some black children
from outside their locale. The idea was that overtime the racial demographics of South African
communities would shift resulting in desegregated schools.””®> However, the reality is that
homes in historically white areas remains accessible only to those with privilege and the HWS
in those areas remain largely inaccessible to those who are black and poor.

Yusuf and Motala explain how South Africa’s education policy of rendering parents eligible to
apply to any school of their choosing has created a facade of choice which has furthered
apartheid injustices in the school admission process.”’* This is because in practice choice is

constrained by competition to secure a position in HWS. Yusuf and Motala claim that it is

"8 Hill LD ‘Race, school choice and transfers to opportunity: implications for educational stratification in South
Africa’ (2016) 37:4 British Journal of Sociology of Education 524.

OWoolman, S & Fleisch B ‘The Constitution in the classroom: Law and education in South Africa’ 1994-2008
(2009) at 17.

""I\Woolman, S & Fleisch B ‘The Constitution in the classroom: Law and Education in South Africa’ 1994-2008
(2009) 16 and 17.

72 Fleisch B & Woolman S ‘South Africa’s unintended experiment in school choice: how the National Education
Policy Act, the South Africa Schools Act and the Employment of Educators Act create the enabling conditions
for quasi-markets in schools’ (2006) 18:1 Education and the Law 42.

73 Hunter M ‘The Remaking of Social-Spatial Hierarchies: Educational Choice and A South African City’ Paper
for panel on Education and the City Conference 14.

7 Sayed Y and Motala S ‘Getting in and staying there: Exclusion and inclusion in South African schools (2012)
18:2 Southern African Review of Education 112. See also Sayed Y ‘Discourses of the policy of educational
decentralisation in South Africa since 1994: An examination of the South African Schools Act’ (1999) 29:2
Compare: A Journal of Comparative and International Education 147.
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chiefly the middle class who enjoy adequate selection of schools in light of entrenched
residential patterns which still mostly mirror apartheid spatial planning. The poor continue to
be imprisoned in far-off and badly resourced locations and limited to inferior schools. Allowing
for geographical zoning, according to Yusuf and Motala, perpetuates apartheid residential
patterns.’”> However, the delineation of feeder zones based on geographical location need not
necessarily sustain apartheid created spatial injustices. In fact, feeder zones may have a
potential role to play in unravelling these injustices and ensuring more racially equitable access
to education. The idea of transformative zoning is reflected in section 33 of the National
Admission Policy to the extent that it speaks of non-contiguous zoning. If feeder zones are
established and implemented in this manner, physical location need not necessarily serve as a

hindrance to transformation of the public education system.

5.3.3 The proposed changes to the Admission Policy for Ordinary Public Schools

In early 2021 the Minister released a call for comments on the Draft National Admission Policy
for Ordinary Public Schools (the draft policy).”’® If adopted, it will replace the present policy
which has been in existence for more than 25 years. The draft policy contains certain alterations
to, amongst others, the provisions concerning feeder zones. Sections 34 to 37 of the draft policy

reads:

‘34. A [HoD] may, after consultation with [SGBs], determine feeder zones for
ordinary public schools, in order to control the learner numbers of schools and co-ordinate
parental preferences. Such feeder zones need not be geographically adjacent to the school
or each other.

35. When considering the feeder zones, the [HoD] must consider all the relevant
information, including but not limited to:

(a) the capacity of the school and schools in the area to accommodate learners;
(b) the language and curricula offered at the school and the schools in the vicinity;

(c) information and projections regarding area population density, leaner population
density and learner enrolment; and

d) the need for geographical and spatial transformation.
36. Feeder zones should be reviewed from time to time as the circumstances dictate.

75 Sayed Y and Motala S ‘Getting in and staying there: Exclusion and inclusion in South African schools (2012)
18:2 Southern African Review of Education 112. See also Sayed Y ‘Discourses of the policy of educational
decentralisation in South Africa since 1994: An examination of the South African Schools Act’ (1999) 29:2
Compare: A Journal of Comparative and International Education 147.

776 Call for Comments on the Admission Policy for Ordinary Public Schools GN 38 GG 44139 of 10 February
2021.
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37. The [HoD] may exclude certain categories of schools, such as Special Schools and
Focus Schools from the feeder determination based on the school’s circumstances.’

Section 34 of the draft policy mirrors section 33 of the National Admission Policy. Section 34
provides that HoDs ‘may’ determine feeder zones ‘to control the learner numbers of schools
and co-ordinate parental preferences’. This is to occur following consultation with SGBs. The
HoD’s power to establish feeder zones is again couched in discretionary terms. Equal
Education (EE) and the Equal Education Law Centre (EELC) in their joint submission to the
Department of Education on the draft policy have proposed an amendment to compel HoDs to
create feeder zones ‘rather than make such a role discretionary for HODs.”'"” However, the
existing section 33 of the National Admission Policy could potentially be interpreted as
compulsory. A claim can be made that where executive policies targeted at realising socio-
economic rights are put in place under delegated legislative authority, such policies are binding
if they are consistent with the Constitution and the relevant delegated legislation.””® This would
then be all the more so in the context of an executive policy aimed at fulfilling an immediately
realisable socio-economic right. Such would be the case with the National Admission Policy
published under NEPA which is aimed at realising the right to basic education in the context
of school admission. Under such a view, a credible argument can be proffered that section 33
of the National Admission Policy be interpreted as imposing an obligation on HoDs to establish
feeder zones. Our courts have stated that the word ‘may’ in an empowering provision is capable
of being interpreted, in certain instances, as placing a duty on the bearer of that power to
exercise that power.””® Courts have considered various factors in determining whether such a
duty can be inferred.”® One such factor is whether an empowering provision is aimed at
vindicating a legal right.”® Where this was the case the provision would lend itself to a

mandatory interpretation. It has been argued that such an approach is even more appropriate

77 Equal Education and Equal Education Law Centre Joint Comment on the Department of Basic Education’s
Amended National Admission Policy for Ordinary Public Schools (2021) EE and EELC 11.

78 Fuo O ‘Constitutional basis for the enforcement of “executive” policies that give effect to socio-economic
rights in South Africa (2013) 16:4 Potchefstroom Electronic Law Journal 34. Fuo’s argument that executive
policies can, in certain instances, be binding is based on the State’s duty to take reasonable legislative and other
measures to realise qualified socio-economic rights (such as the right to further education).

779 Julius v Bishop of Oxford 5 A.C. 214 (1880). See Draga L & Fick S ‘Fischer v Unlawful Occupiers: could the
court have interpreted the ‘may’ in section 9(3)(a) of the Housing Act as a “‘must’ under the circumstances of the
case? (2019) 35:4 South African Journal on Human Rights 411.

80 Draga L ‘On Equating ‘mays’ with ‘musts’ — When can a seemingly discretionary power be interpreted as a
mandatory one?’ South African Law Journal (2021) 138:3 (2021) 650-660.

81 Draga L & Fick S ‘Fischer v Unlawful Occupiers: could the court have interpreted the ‘may’ in section 9(3)(a)
of the Housing Act as a ‘must’ under the circumstances of the case? (2019) 35:4 South African Journal on Human
Rights 423.
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where the power was conferred for purposes of realising a fundamental right.”8? Here, section
33 of the National Admission Policy was published by the Minister in consultation with the
Deputy Minister and all the MECs of the various PEDs,’® for purposes of giving effect not just
to a fundamental right but rather, the immediately realisable fundamental right to a basic
education. An argument for a mandatory reading of section 33 of the National Admission
Policy to the effect that it compels HoDs to determine feeder zones would therefore be even
more powerful. Nevertheless, an amendment unequivocally changing the language of section
33 in the manner proposed would be ideal. Section 35 of the draft policy is a fresh provision
which lists four relevant criteria (not to the exclusion of others) that a HoD must consider in
the zoning process. The first of these is contained in section 35(a). This section requires HoDs
to consider ‘the capacity of the school and schools in the area to accommodate learners. A HoD
must therefore be cognisant of existing capacity constraints within the public education system

and delineate feeder zones so as to best manage learner numbers in light of these constraints.

The second factor HoDs must consider when zoning is the ‘language and curricula offered at
the school and the schools in the vicinity’. This criterion, contained in section 35(b), indicates
that any assessment by HoDs as to system capacity must consider the needs of learners to be
instructed in certain languages. It serves as a clear reminder to HoDs that feeder zone
determinations must also be informed by section 29(2) of the Constitution. That is, learners’
right to receive an education in the official language of their choosing where this is reasonably
practicable. Section 35(b) also requires HoDs to undertake zoning with the curriculum program
of the particular school and those within its surrounds in mind. The inclusion of this factor is
presumably to ensure that, where possible, learners are not prejudiced by a lack of access to
certain curricula due to the manner in which feeder zones are structured. Also, seemingly to
ensure that there exists some parental choice in regard to the curricula program children would

be exposed to.

Section 35(c) requires HoDs to give thought to ‘information and projections regarding area
population density, leaner population density and learner enrolment’. HoDs must therefore
consider relevant data as well as forecasts regarding learner enrolment levels and learner

population and area population density of, presumably, the area to be zoned. Section 35(c)

8 Draga L & Fick S ‘Fischer v Unlawful Occupiers: could the court have interpreted the ‘may’ in section 9(3)(a)
of the Housing Act as a ‘must” under the circumstances of the case? (2019) 35:4 South African Journal on Human
Rights 423-424. Draga L ‘On Equating ‘mays’ with ‘musts’ — When can a seemingly discretionary power be
interpreted as a mandatory one?” South African Law Journal (2021) 138:3 (2021) 667-668.

783 Section 5 of NEPA read with section 9 of NEPA.
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speaks to the need for HoDs to ensure school zoning occurs in a manner that best manages
learner numbers seemingly to overcome any potential overcrowding or underutilisation of
schools within the system. This criterion is also future focused in that it requires HoDs to
undertake zoning in light of existing and estimated future capacity constraints and educational

needs.

Significantly, when engaging in zoning HoD’s must, in terms of section 35(d), bear in mind
‘the need for geographical and spatial transformation.” This provision in the draft policy is
innovative and appears to show clear awareness of the potential of feeder zones to sustain
apartheid spatial injustices. It does so by explicitly mandating HoDs to prioritise the
development of spatially transformative feeder zones when embarking upon a zoning process.
The draft policy thus clearly recognises the potential for feeder zones to undermine existing
spatial injustices as regards access to education. EE and EELC in their joint submission on the
draft policy have urged that criteria be included that squarely grapple with the enduring legacy
of apartheid spatial injustices and inequality.”®* More detailed criteria around transformative
zoning would assist in ensuring that HoDs do not pay mere lip service to the requirement that
they consider ‘the need for geographical and spatial transformation’ when zoning. In
comparison with the National Admission Policy, the draft policy offers more detailed guidance
to HoDs on how their zoning decision making process must take shape. The inclusion of section
35 in the draft policy reveals the potential for a more measured and contextual approach to

school zoning than that underpinning the current policy.

Section 36 of the draft policy would also constitute a new development regarding feeder zones.
This section requires that feeder zones be reviewed ‘from time to time’ where circumstances
so require. Both EE and EELC,"® as well as AfriForum have criticised section 36 for lacking
clarity.”®® EE and EELC have called for the setting of more clear-cut parameters around how
the review process ought to function. They have recommended the inclusion of review
timetables to ensure that feeder zones continue to cater to the evolving needs of communities.’®’

Such an inclusion would be beneficial to ensure that government continues to engage with the

784 Equal Education and Equal Education Law Centre Joint Comment on the Department of Basic Education’s
Amended National Admission Policy for Ordinary Public Schools (2021) EE and EELC 11.

78 Equal Education and Equal Education Law Centre Joint Comment on the Department of Basic Education’s
Amended National Admission Policy for Ordinary Public Schools (2021) EE and EELC 11.

8 AfriForum’s Comments on the Draft Admission Policy for Ordinary Public Schools: A Breakdown of the
Defects and Shortcomings of the Proposed Policy (2021) AfriForum 11 at 6.6.

787 Equal Education and Equal Education Law Centre Joint Comment on the Department of Basic Education’s
Amended National Admission Policy for Ordinary Public Schools (2021) EE and EELC 11.
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impact of school zoning in practice and to hold government accountable where it fails to do so.
On the other hand, AfriForum, proposes that a review take place where a SGB itself requests
that a school’s feeder zone be altered and reviewed given altered circumstances.’®® Fixed
timeframes for the development, review and amendments to school zoning is crucial if zoning
IS to occur in a proactive, disciplined and structured way. SGBs are well positioned to gauge
changing circumstances at school level which may influence the need for zone adjustments and
to flag these with the HoD. As such, provision should be made for a SGB to initiate a request
to review the feeder zone of the school they govern. However, such a request cannot be
considered on demand as this would result in an ad-hoc process. Rather they should be tied to

stipulated timeframes as concretised in the Schools Act or provincial legislation.

Sections 38 and 39 of the draft policy further address feeder zones and read:

‘38. If a feeder zone is created, the following principles must be applied:

(a) Preference must be given to a learner who lives in the feeder zone of a school or has
a sibling in the school or whose parent’s work address is in the feeder of the school;

(b) A learner who lives outside the feeder zone is not precluded from seeking admission
at whichever school he or she chooses. However, access to a chosen school cannot be
guaranteed,

(c) A learner who lives within the feeder zone of school A must be referred to the
neighbouring school B if school A is oversubscribed. If school B is oversubscribed, an
alternative school within a reasonable distance must be found by the [HoD]. If that is
not possible, school A must admit the learner; and

(d) Preference with regard to the order of admission is as follows:
(i) Learners whose parent lives in the feeder zone of the school;

(ii) Learners who have a sibling in the school in the year for which admission is
sought

(i1)* Learners whose parent’s work address is in the feeder area; or
(iii)* Other learners: first come, first served.

39. A school with a specific field of study, e.g. a technical school, must have a much larger
feeder zone to accommodate learners with specific aptitudes, interests or needs.’

The draft policy thus proposes certain changes to the principles around the implementation of
feeder zones and preferential admission. For instance, section 38(a) of the draft makes
provision for preference to be afforded to learners who already have a sibling attending their

desired school regardless of whether they fall within the feeder zone. Section 38(d) of the draft

8 AfriForum’s Comments on the Draft Admission Policy for Ordinary Public Schools: A Breakdown of the
Defects and Shortcomings of the Proposed Policy (2021) AfriForum 11 at 6.6.
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sets out the preferential order of admission. As with the National Admission Policy, parents
who stay within the feeder zone enjoy first preference. Second preference is given to those
learners who have a sibling already enrolled at the school and who will be attending the school
simultaneously with their sibling in the year for which their enrolment is sought. Whilst this
makes sense from a practical perspective, a danger does exist that the inclusion of the sibling
criteria can be used to prejudice black learners. This is because many privileged schools
continue to have a large white learner contingent and thus it is more likely that the siblings of
white families will be favoured by the inclusion of the sibling provision. The sibling criteria
displaces the parent’s work address in the hierarchy of preferential admission. Where feeder
zones are geographically aligned with more privileged schools, parent’s work address offers a
small avenue for impoverished black children to potentially access these schools. The sibling

criteria further restricts this avenue for access.

EE and EELC have suggested that the National Admission Policy be amended to allow for a
more widespread consultation process in the establishment and review of feeder zones.”® As
illustrated in the next chapter, an effective zoning process would require the participation of a
range of stakeholders. This would include the involvement of civil society, specialists within
the field, municipal demarcation boards, SGB umbrella organisations and learners themselves.
Such involvement would also ensure that HoDs fulfil the demands of participatory democracy
which fall on them. The use of non-geographically aligned feeder zones to achieve spatial

transformation still remains an explicit possibility under the draft policy.

5.4 CONCLUSION

This chapter considered the legislative and policy framework on school admissions. It is
necessary to understand this to recommend solutions relating to feeder zones. The chapter
found that the Schools Act is silent on the issue of feeder zones. However, section 5(5) of the
Act confers the power to determine admission policy on SGBs and renders this power subject
to the Schools Act and any applicable provincial legislation. Relevant Constitutional Court
jurisprudence suggests that the power to determine admission policy under section 5(5)
includes the power to determine feeder zones where none exist. This chapter further found that
a SGB’s power to establish feeder zones as a component of their admission policy under section

5(5) is also subject to the National Admission Policy.

78 Equal Education and Equal Education Law Centre Joint Comment on the Department of Basic Education’s
Amended National Admission Policy for Ordinary Public Schools (2021) EE and EELC 11.
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This chapter shows how the National Admission Policy falls short in terms of addressing spatial
related racial inequalities within school admissions. The Minister has released the Draft
National Admission Policy which, if published in its current form, will amend the zoning
provisions in the National Admission Policy. The draft contemplates the use of feeder zones as
a mechanism for furthering ‘geographical and spatial transformation’ within the education
context. However, this chapter found that the draft can go further in ensuring the effective use
of feeder zones to advance equity within education delivery. The draft thus provides an

expedient opportunity to require transformative zoning via national policy.

This chapter shows that provincial legislation can also legitimately empower HoDs to establish
feeder zones for all schools and thus do away with SGB determined zoning, as is the case in
Gauteng. This finding is important because it illustrates that transformative zoning can also be

mandated at provincial level should such reform not occur at a national level.

The following chapter explains the relationship between PEDs and SGBs as set out by the
Constitutional Court. Understanding this relationship is crucial for making recommendations
regarding feeder zones. This is due to the important role both of these players must fulfil in this

area.
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CHAPTER 6

THE TUSSLE OF SCHOOL GOVERNANCE

6.1 INTRODUCTION

In the dying days of apartheid, the incumbent National Party government was cognisant that,
with the democratic transition on the horizon, white parents would have to supplement state
resources with fees to maintain their schools’ colonial and apartheid inherited privileged
conditions.” They proceeded to use their waning authority to influence the blueprint for the
restructuring of the South African public education system.’”®* They did so by advocating for
greater parental control over the governance of their schools.”®?At the same time there existed
a movement, grounded in apartheid resistance, for black parents to enjoy grassroots control
over their children’s education.”®® The push for more localised control ultimately informed the
school governance model which the incoming government was to adopt through the passing of
the South African Schools Act (Schools Act). Some of South Africa’s historically white SGBs
have attempted to leverage this legislation to assert agency over historically privileged schools
and render them exclusive spaces. This includes the use of feeder zones as a mechanism to

prevent impoverished black children from gaining entry.’®

The previous chapter focused on the legislative and policy framework regarding school
admissions. The degree of autonomy-that SGBs enjoy over school governance in relation to
that of provincial education departments (PEDs) forms the subject matter of this chapter. More
particularly, this chapter undertakes an analysis of the four central judgments of the
Constitutional Court that focus on the extent of autonomy SGBs possess over the HWS they
govern. Such an analysis is undertaken in an attempt to better understand the statutorily

790 pampallis J ‘Education reform and school choice in South Africa’ in Plank N & Sykes G (eds) Choosing
Choice: School Choice in International Perspective (2003) 146.

791 pampallis J ‘Education reform and school choice in South Africa’ in Plank N & Sykes G (eds) Choosing
Choice: School Choice in International Perspective (2003) 146. Lemon A & Stevens L ‘Reshaping education in
the new South Africa’ (1999) 84:3 Geographical Association 105.

792 Christie P “Transition tricks? Policy models for school desegregation in South Africa, 1990-94’ (1995) 10:1
Journal of Education Policy 49 and 53-54. Ntshoe I ‘Hidden and subtle effects of racism in law and school policy
in post-apartheid South Africa’ (2009) 15:2 Southern African Review of Education with Production 90.

7% yvan Leeve Y ‘Executive heavy handedness and the right to basic education a reply to Sandra Fredman’ 199
(2013) Constitutional Court Review 201.

% Shandu P ‘Stepping in the right direction towards fully realising the constitutional promise of section 29(1)(A)
of the Constitution’ (2019) 13 Pretoria Student Law Review 199.
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designed partnership between SGBs and PEDs. Such an understanding is crucial for designing

any effective and legally sound transformative zoning process.

This chapter briefly discusses some of the centralised and decentralised governance aspects of
the school governance model as set out in the Schools Act. The delineation of power between
SGBs, who are charged with governing schools, and HoDs, who via principals exercise
professional management over schools, is examined. The Constitutional Court judgments as
regards school language policies,”® pregnancy policies,”®® and admission policies,”®’ are
analysed in turn. Finally, this chapter analyses the Constitutional Court’s decision in
Federation of Governing Bodies for South African Schools v Member of the Executive Council
for Education, Gauteng and Another (FEDSAS),’®® as it relates to school zoning. Although not
all of these cases concern the use of feeder zones, they are nonetheless beneficial to
understanding the dynamic between HoDs and SGBs in relation to zoning. In particular, how
HoDs are required to interact with SGBs when addressing school admissions related issues

including school zoning.

6.2 SCHOOL GOVERNANCE AND DECENTRALISED POWER

The school governance model as we are familiar with it arose at the outset of the 1990s.”*° The
rise of this schooling model overlapped with the transition to a democratic government. As a
result, the framework and policies concerning school governance were informed by both South
Africa’s political environment and international developments at the time. These developments
concerned a new emphasis on self-controlled schools driven by community participation, local
decision making and the decentralisation of financial resources.?’ This push for localisation of
schooling eventually culminated in the Schools Act. The Act establishes SGBs,®* and explains

that these bodies serve ‘in a position of trust towards the school.”®2 SGBs are composed of

% Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC).

796 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC).
97 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC).

798 Federation of Governing Bodies for South African Schools (FEDSAS) v Member of the Executive Council for
Education, Gauteng and Another 2016 (8) BCLR 1050 (CC).

79 Heystek J ‘School governing bodies in South African schools: Under pressure to enhance democratization and
improve quality’ (2011) 39(4) Educational Management Administration & Leadership 455.

800 Heystek J “School governing bodies in South African schools: Under pressure to enhance democratization and
improve quality’ (2011) 39(4) Educational Management Administration & Leadership 455 and 456.

801 Section 16(1) of the Schools Act.

802 Section 16(2) of the Schools Act.
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parents of learners enrolled at the school, 8% teaching staff,2%* non-teaching staff,8% and learners
in grade eight and above.?%® Community members may also be co-opted.®%” Parent members
must at all times possess the majority of voting rights on the SGB by a margin of one.8% In
contradiction, members of the community have very little sway in decision making by virtue

of their non-voting status.8%

SGBs are required to further the best interests of the school and ensure the delivery of quality
education to its learner population.8® SGBs must, amongst others, formulate a mission
statement,®! approve a constitution,®? establish a school language policy,3!® and adopt a code
of behaviour for learners in attendance there.'* Section 5(5) of the Schools Act confers a
qualified power on SGBs to establish their own admission policy and section 5(1) prohibits

SGBs from unfairly discriminating against any learner in the admissions process.

The Schools Act also differentiates between ‘school governance’ functions with which a SGB
is entrusted and ‘professional management’ responsibilities with which a principal, acting on
behalf of the provincial HoD, is charged.®® The principal takes on the every-day management
of a school. Their statutorily specified responsibilities include the implementation of all
scholastic programmes and curriculum instruction,®'® implementing legislation and policy,8’
managing teachers and staff,®!® and executing functions delegated to them by HoDs under the
Schools Act.8® The Act further confers specific powers for sole exercise by HoDs. These
include the power to expel a learner under certain circumstances,®?° as well as the power to
withdraw the functions of a SGB where reasonable grounds exist and provided certain

procedural requirements have been met.82! HoDs are further obliged, under section 25 of the
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804 Section 23(2)(b) of the Schools Act.
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811 Section 20(1)(c) of the Schools Act.
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814 Section 20(i)(d) of the Schools Act.
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Act, to intervene where a SGB is no longer performing its functions. In such a case the HoD
must ‘appoint sufficient persons to perform all such functions’ for a maximum period of three
months.8?? Both centralised and decentralised democracy is therefore at work in the Schools
Act. 83

The distribution of authority under the legislation between PEDs and SGBs has been described
as an ‘uneasy division’.8%* Predictable conflict has arisen between PEDs and SGBs over who
has the authority to do what. This includes contestations over school language policies,®?® codes
of conduct,®?® and admissions policies.??” What the state intended to achieve by the devolution
of power through the Schools Act was that at a local level the law would be construed within
the spirit of the Constitution and its rights-based focus.®?® What has in fact materialised is that
legislation has been interpreted to further narrow interests which has resulted in new methods

of exclusion of certain learners.82

6.3 CONSTITUTIONAL COURT JURISPRUDENCE

The jurisprudence on school governance foregrounds the way in which SGBs of historically
white schools (HWS) have surreptitiously applied legislation to frustrate largely black and poor
children from gaining entry to these better equipped schools.® Although most of these
judgments have not directly involved the right to basic education, they remain pertinent due to
the systemic effect of SGB policies in preventing impoverished black children from accessing
certain schools.® The four central Constitutional Court judgments concerning the divisions of

authority between SGBs and PEDs are discussed and analysed below. The Constitutional

822 Section 25(1) of the Schools Act.

823 Dieltiens V ‘The fault-lines in South African school governance: policy or practice? (2011) 30 Journal of
Educational Studies 42.

824 Woolman S and Fleisch B ‘Democracy, social capital and school governing bodies in South Africa’ (2008)
20:1 Education and the Law 55.

825 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC).

826 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC).
827 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC).

828 Sayed Y ‘Decentralisation and the construction of inclusion education policy in South Africa’ (2005) 35:2
Compare: A Journal of Comparative and International Education 118.

829 Sayed Y ‘Decentralisation and the construction of inclusion education policy in South Africa’ (2005) 35:2
Compare: A Journal of Comparative and International Education 118.

830 Mestry R “A critical analysis of the learners’ constitutional rights to basic education in South Africa’ (2017)
82:3 KOERS 10.

81 Veriava F ‘Realising the right to basic education in South Africa’ in ‘Socio-economic Rights: Progressive
Realisation? (2016) 100.
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Court’s decisions regarding school language and admissions policies are particularly important
to understanding the mechanics of the legal relationship between PEDs and the state in the
context of feeder zone determinations. Such an understanding is important as it informs the

way HoDs must work with SGBs in admissions related issues including school zoning issues.

6.3.1 Battle of the language policy: The case of Ermelo

In Head of Department: Mpumalanga Department of Education and Another v Hoerskool
Ermelo and Another the Constitutional Court was faced with deciding whether an HoD had the
authority to withdraw a SGB’s function to create its own school language policy.®% Under
Hoérskool Ermelo’s existing language policy Afrikaans was the exclusive language of learning
and teaching.83 A group of grade eight learners in the Ermelo area sought tuition in English
but could not be accommodated by surrounding schools due to capacity constraints.®%*
Hoérskool Ermelo, however, had sufficient capacity to accommodate them.®* Ermelo’s school
enrolment numbers were significantly lower as a result of its Afrikaans only language policy.
The PED requested Hoérskool Ermelo to accept the unplaced learners who were all black
children and make provision for them to be taught in English. It was by no co-incidence that
these children were exclusively black since the school’s Afrikaans only language policy had a
disparate and adverse impact on black learners who preferred learning in English.8% The school
refused to accept these unplaced learners.®®’ Later that same year the HoD again wrote to the

SGB with the same request. Again, the school refused.%®

At the start of the following academic year the HOD invited the SGB chairperson and principal
of Hoérskool Ermelo to attend a meeting regarding learner admissions. However, the HoD

failed to arrive for this meeting and instead the chairperson and principal were met by

832 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 41.

833 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 1.

834 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 12.

835 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 9 and 10.

836 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 38.

837 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 12. Accepting these learners who wished to be taught in English would have run contrary
to Ermelo’s Afrikaans only language policy. Therefore, it would effectively have amounted to a change in the
school’s language policy.

838 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 15.
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department officials who furnished them with a letter. The letter advised that the principal
would be subjected to disciplinary proceedings without notice should the school fail to
accommodate 113 unplaced learners seeking tuition in English for grade eight.8%®° That same
day the chairperson wrote a letter in response, directing the principal to admit learners only in
line with the school’s admission policy and advising the department that the school would
receive all learners willing to learn in Afrikaans.®*® The next day certain of the unplaced
learners arrived at the school escorted by department officials. The school refused to accept the
learners unless they were prepared to receive tuition in Afrikaans. As a result, the HoD
summarily removed the language policy making function of Hoérskool Ermelo’s SGB and
appointed an interim committee tasked with determining a new language policy for the school.
The interim committee chose to alter Ermelo’s language policy to include English as a medium

of learning and teaching. The school challenged these decisions.®*!

The court found that the HoD acted unlawfully when he appointed the interim committee.4?
Although the HoD had the authority to withdraw the language policy making functions of
SGBs on reasonable grounds,®* the HoD was required to do so in a procedurally fair manner.8
The court stressed that where a matter impacts on the workings of every aspect of a school
(such as a language policy), procedural fairness and a sufficient period for implementation take
on even more significance. This is because it would affect a SGB’s ability to properly plan its

affairs and ultimately ensure institutional excellence.®*®

Feeder zone determinations are akin to school language policy selections as they are both
criteria which must be applied to prospective learners’ admissions applications. Both the
implementation of feeder zones and the application of language policies possess the inherent

danger of indirectly discriminating against black children. In the one, because of the

83% Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 16.

840 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 17.

841 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 21-23 and 25-26.

842 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 84-88.

843 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 68-71. The decision to withdraw the language policy was based on s 22 of the Schools
Act.

844 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 73. See sections 22(2) and 22(3) of the South African Schools Act.

845 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
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indisputable racialised dimensions of language and its effect on educational access and, in the
other, because of the racialised implications of space. More specifically, the influence of the
entrenched colonial and apartheid spatial geography that continues to define South Africa.84
Like language policies, feeder zone determinations influence the daily operations of every facet
of a school. It impacts upon a SGB’s ability to properly plan and implement its admissions
process, finalise enrolment, settle class lists and adequately manage its physical and financial
resources accordingly. In fact, the Constitutional Court has recognised that feeder zones have
a material impact on a school.2*” One can easily see why the requirements of procedural fairness
which the court emphasised in Ermelo, would take on equal importance in the establishment

and implementation of feeder zones.

In Ermelo, the Constitutional Court did not interrogate whether Hoérskool Ermelo’s Afrikaans
only language policy constituted indirect racial discrimination. However, the court was
conscious of the racialised overtones that marked the case. In reaching its findings the court
paid heed to the legacy of Bantu Education and the deep racialised inequalities that continue to
characterise South Africa’s schooling system.®*® Moreover, it recognised the constitutional
demand for sweeping social transformation within public education.?® The court therefore
proceeded to construct SGB’s authority within South Africa’s transformative project which
guarantees the delivery of basic education to everyone.®>® An interpretation of the Schools Act
which rendered the language policy making function of the school within the exclusive domain
of SGBs had the potential to frustrate the constitutional imperative of social transformation.
The court appreciated that the matter implicated a number of constitutional guarantees
including the right not to be unfairly discriminated against and the right to a basic education.®*
The court was therefore acutely aware of the apartheid stained educational context which
underscored the dispute and the need to dismantle racial inequalities within education.

846 See section 1.2.1 above.

87 Federation of Governing Bodies for South African Schools (FEDSAS) v Member of the Executive Council for
Education, Gauteng and Another 2016 (8) BCLR 1050 (CC) 37.

848 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 45-46. Lear M ‘Why Isn’t A, B, C as Easy as 1, 2, 3: Why the Education Laws in South
Africa regarding Language Discrimination Are Ineffective’ (2018) 26:2 Michigan State International Law Review
391

849 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 47.

850 Skelton A ‘The role of the courts in ensuring the right to a basic education in a democratic South Aftica: a
critical evaluation of recent education case law’ (2013) 46:1 De Jure 16.
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Skelton explains how, despite Ermelo dealing solely with issues of procedural fairness and
legality, the court’s reasoning occurred within a wider right focused context.2? The court’s
decision was informed by three separate duties imposed on the state. First, the state’s duty to
guarantee adequate realisation of the right to receive an education in the official language(s) of
one’s choosing. Secondly, its responsibility to ensure that there are sufficient school places for
all children within a province and, lastly that public schools do not unfairly discriminate on the
basis of race or any other grounds during their admissions process.®%® As in Ermelo, the issue
of school zoning implicates the state’s duty to realise the right to basic education and guard

against racial discrimination within the school admissions process.

The Constitutional Court, in reaching its conclusions in Ermelo, placed great emphasis on what
it referred to as a ‘crucial” partnership between the Minister of Basic Education (Minister), the
MEC of Basic Education and SGBs who are collectively tasked with running public schools.8%*
The court explains, in broad terms, the role of the three partners within public education. The
Minister is primarily responsible for establishing overarching uniform norms and standards in
relation to all public schools.®*® MECs are charged with ensuring that there are sufficient public
schools in a given province.®%® The MEC must take timeous and proactive steps way before the
start of a new school year to achieve as much.®’ The MEC in conjunction with the HoD exerts
executive power over public schools via school principals.®>® Finally, the parents of learners
attending a school and ‘members of the community in which the school is located’ find
representation in the SGB which ‘exercises defined autonomy over some of the domestic affairs

of the school.”®® This includes the qualified power to establish admission policy under section

852 Skelton A ‘The role of the courts in ensuring the right to a basic education in a democratic South Africa: a
critical evaluation of recent education case law’ (2013) 46:1 De Jure 16.
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2010 (3) BCLR 177 (CC) 56.
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859 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 56. Sections 5(5), 6(2), 7, 8(1), 16(1) and 20(1) of the Schools Act.

133

https://etd.uwc.ac.za/



5(5) of the Schools Act. As was established in Chapter 5, it is this provision that SGBs have
been able to misuse to create racially exclusionary feeder zones.

The court’s language regarding a trio partnership in Ermelo already points to its later demand
that a collaborative relationship must exist between these role players. They must work together
to ensure the effective functioning of the public education system and avoid the type of stand-
off that unfolded between the Mpumalanga PED and Hoérskool Ermelo. Considerable effort is
made by the court in Ermelo to validate the legitimacy of bestowing SGBs with certain policy
making functions such as the creation of a school language policy. The court harps on the
conception of SGBs as democratically constituted institutions which are intended to operate in
a democratic fashion.®®® SGBs are described by the court as a ‘vital part of the democratic
governance envisioned by the Schools Act.’8! SGBs, the court explains, are primarily
responsible for safeguarding the interests of both the school and the learners attending there.
As such they are intended to ‘be a beacon of grassroots democracy in the local affairs of the
school.”®®2 The court reasoned that those parents of children attending the school and the ‘local
community’ are usually best placed to create a suitable language policy for a school.®8® What
the court alludes to here is that vesting SGBs with policy making functions acknowledges those
at the coal face of education delivery and the need for them to have a meaningful say over
education provisioning at the schools they govern. Such a need to provide SGBs with a
meaningful say would extend to the determination of feeder zones. However, the court reasons,
SGBs do not enjoy untrammeled control over the contents of their language policies.®5* The
determination of language policies by SGBs remains sub-ordinate to the Constitution, the
Schools Act, and any relevant provincial legislation.®®> A SGB’s power to determine admission
policy (including feeder zones) too remains subject to regulation in the same way. In other
words, a SGB does not hold unconstrained power on the issue of feeder zones.

80 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 57.

81 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
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83 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
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84 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 58-59.
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The court appears cognisant of at least one shortfall in its depiction of SGBs as vibrant
democratic institutions ensuring the realisation of the right to a quality education at ground
level. If a SGB is tasked with furthering the interests of the school and learners attending there,
what then of the educational interests of those learners who are not enrolled in the school but
nevertheless have a stake in that SGB’s decision-making process (such as the learners seeking
tuition in English at Hoérskool Ermelo). The court attempts to address this issue in one fell
swoop. Decent leaders, the court explains, will be aware of the need for institutions to be
flexible. SGBs have a fiduciary duty towards schools as a component of an ever changing
society. SGBs must therefore, the court states, appreciate that they have been charged with
taking care of a public resource. This resource should be governed in the interests of both the
school body and ‘the broader community in which the school is located and in the light of the
values of our Constitution.’®® Relevant considerations when determining a language policy
therefore extend beyond the interests or needs of the school body. The court in Ermelo
essentially envisions SGBs as positive ‘agents of change’ within their community.®’ By the
court’s reasoning, a SGB when engaging in school zoning must also act in the interests of the
broader community in which the school is located’. Serfontein points out that the court in
Ermelo failed to define what it meant by ‘broader community’ 88 Given the facts of the case
(the focus on the overcrowding in the Ermelo circuit) it seems that the court was likely speaking
in the sense of geographical nearness to the school. However, this does not mean that the court
must be understood to have only meant it in this limited sense. The ‘broader community’ which
the school must serve need not necessarily be framed through physical proximity. The court’s
reference to the ‘interests of the broader community’ in Ermelo was underpinned by the wider
social need to eliminate racial inequality within public education. A definition of ‘broader
community’ phrased solely from the perspective of geographical nearness undermines the very
purpose of the court’s reasoning. It provides lee way for schools to evade their obligation to be
agents of change in an ever-developing society. Such a narrow definition of ‘broader
community’ would, by its very nature, perpetuate racial inequality given the racialised context

of South Africa’s spatial legacy.®®® The ‘broader community’ which the Constitutional Court

86 Head of Department: Mpumalanga Department of Education and Another v Hoérskool Ermelo and Another
2010 (3) BCLR 177 (CC) 80.

87 Merabe MJ The core content of public school learners’ right to a basic education in terms of section 29 (1)(a)
of the Constitution (unpublished master’s thesis, University of the Free State) 144.
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perspective’ (2013) 46:1 De Jure 62.
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speaks of in Ermelo can therefore be any community which a school has been zoned to serve

and not necessarily one near that school.

Such a wider interpretation of the notion of ‘broader community’ is further supported by the
court’s demand that SGBs govern schools, as a public resource, ‘in the light of the values of
our Constitution.’®” As seen in Chapter 3, the value of equality requires that all races can have
access to and enjoy their constitutional rights and freedoms. This would of necessity require
racially equitable access to education. A narrow interpretation of ‘broader community’ would
be inimical to the achievement of such equality in schooling access. It would undermine the
constitutional promise of a transformed South Africa reflected in the value of equality.®"
Where SGBs of HWS establish and implement feeder zones shaped purely on geographical
proximity, they are flouting the Constitutional Court’s demand in Ermelo that they govern in

light of constitutional values, including the value of equality.

Venter,®2 and Reyneke,®’® credit the court in Ermelo for having widened the responsibilities
of SGBs in the course of balancing the contesting rights of children enrolled in the school and
those children who are part of the larger community.®”* However, it is unclear as to how
precisely the concerns of children in the broader community are to be factored. This is because
the court failed to prescribe any principles against which to measure the SGBs decisions to
ensure that it is living up to this laudable approach the court speaks of. Such guidance would
have at the very least, provided an inkling of a measurement with which to hold SGBs to
account. The absence of such guidance makes it even harder to visualise how SGBs will ever
pay more than lip service (if any service at all) to the notion that its responsibilities extend

beyond the immediate interests of the school and its learners.
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Arendse states that the court in Ermelo was naive to surmise that SGBs will always operate to
further the interests of both the school community and broader community.8® She explains that
in actual fact there exists a strong likelihood that SGBs will always place the needs of
(privileged) ‘insiders’ above ‘outsiders’.8® This conflict of interest raises scepticism regarding
the effectiveness of local democracy as a model in addressing disputes between PEDs and
SGBs on the establishment and implementation of school policies.®”” As Grant Lewis and
Motala explain, the form of democracy being touted via SGBs is really a scheme of jostling for
power.8’® Fredman points out that SGBs, by their very nature, are answerable to the school
community and will therefore invariably make choices that advance their narrow concerns. The
parents of learners who are not enrolled at the school are deprived of a say in this governing
process. A SGB’s natural inclination would be to further the interests of those already part of
the school body and to repel efforts to incorporate the interests of the ‘outs.’ It is the SGB who
manages the quality of education provisioning at school level in line with the resources at that
specific school’s disposal. Access to a quality education is therefore designed in a manner that

favours the fortunate and disadvantages the disadvantaged.8”®

Brickhill and Van Leeve criticise the court in Ermelo for its failure to effectively grapple with
the restricted franchise that defines SGBs and the manner in which their interests have the
potential to and frequently do clash with the concerns of the ‘broader community’.%° Van
Leeve also criticises the court for simply accepting that SGBs operate in a democratic manner
without questioning whether these bodies may in fact be functioning in a parochial way that
favours a certain race and class.®®* Brickhill, Bishop and Finn convey a similar sentiment. They

assert that the court’s grassroots and democratic characterisation of SGBs calls for vigilance.
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Public schools, they point out, have a legacy as places of subjugation and the segregated
demographics of feeder areas are still characteristic of apartheid geography.®? This skewed
racial demographic combined with segregation based on class will invariably find reflection in
the composition of SGBs and inevitably influence their decisions, including those regarding
admissions. School governance, Moorosi explains, is one aspect of the education system where
colonialist and apartheid skewed power dynamics continue to thrive. Those ruling over school
governance can wield their control by infusing their dominant cultures and class advantage into
their form of governing.88® Indeed, the dispute in Ermelo was very much about classism and
the preservation of school resources for the benefit of an elite group. This much can be gathered
from an interview conducted by Boersema with the SGB chairperson of Hoérskool Ermelo at
the outset of the litigation. As the chairperson framed it: ‘it is money from the parents of the
last 13 years that has made the school what it is. They have paid for the new fitness room and

the auditorium. We laid the first brick ourselves!’&*

The use of language policies to perpetuate racial discrimination within the school admission
process is no secret.®% The racial dynamic at play in Ermelo is quite evident in that it was the
parents of white children in the community that rallied in opposition to the admission of black
children.® Woolman describes Ermelo as ‘a case of racial exclusion masquerading as cultural
autonomy’.8 The racially discriminatory motivations behind Hoérskool Ermelo’s heel
digging refusal to alter its language policy was tacitly recognised by the lower court judge who
presided over the matter.%®® This includes the judge’s reference to the ‘callous’ behaviour of

the school towards learners coming from ‘other sections of the communities’ that was

82 Brickhill J, Bishop M, Finn M et al. ‘Constitutional Law’ (2016) 2016 Annual Survey of South African Law
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‘reminiscent’ of Bantu Education.®® The Constitutional Court in Ermelo can be criticised for
its failure to fully engage with the race based dimension that attached to the dispute. However,
the court can also be commended for endeavouring to address the systemic problems with
school capacity that helped fuel the dispute. It attempted to do so by ordering the SGB to review
its language policy in view of the considerations found in the judgment,?®® and to file a copy
of its new policy with the court. It was also to account to the court on the procedures adopted
during the review process. The HoD was directed to report to the court
on the expected demand for grade eight English spaces within the Ermelo circuit in the coming

academic year, and the actions adopted by the department to ensure that this was met.8%

In crafting its judgment, the court, although not explicitly stating as much, latched onto the
concept of meaningful engagement.®®> To achieve compliance with the order, Liebenberg
argues, would have required that the department undertake a fact finding and wide-ranging
consultative process. Such an approach, explains Liebenberg, was needed to secure the
necessary information from role players, settle disagreements via fair and structured debate and
encourage wider community acceptance and active support for the department’s suggested
policy and strategic solutions.®% All of this was essential for a feasible answer to be found.
Liebenberg criticises the court in Ermelo for not clarifying that such a participatory approach

was required.8%
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The tailpiece to the Ermelo saga is that the SGB amended its language policy to make provision
for tuition in both Afrikaans and English.8%® This occurred following a phase of fervent
discussions between the SGB and PED.%% The school also held a meeting with the community
and a separate meeting solely with the school’s parent body to discuss the policy.?’” However,
one should be careful not to overstate the ‘victory’ of meaningful engagement in the context of
Ermelo. The nature of the participatory process and its outcome was always going to have to
pass constitutional scrutiny. This much would not have been lost on the parties. Some positives
can, however, be taken. From interviews conducted by Serfontein and de Waal with SGB
members of Hoérskool Ermelo following the decision, it seems that at least some on the SGB
had established a good working relationship with the Free State HoD.8% There also appeared
to be an appreciation by at least a few SGB members for what they saw as the certainty that

the court order had delivered.?%

Justice Khampepe, whilst flattering of the Constitutional Court’s remedial approach in Ermelo,
cautions that engagement can only truly be meaningful where there is an appreciation of the
views held on each side.®® The dispute in Ermelo, however, went far deeper than any lack of
meaningful engagement and mutual understanding between the HoD and Ermelo’s SGB.
Rather, the dispute was of such scale and intensity that it severed the agricultural community
of Ermelo into two factions.®** On the one side, was the Afrikaans community in both Ermelo
and the wider Mpumalanga buttressed by several Afrikaans institutions across South Africa
and driven by the SGB chairperson of Hoérskool Ermelo. On the other side, sat an
overwhelming proportion of Ermelo’s black community steered by the local branch of the

African National Congress. This intense divisiveness over the fate of Hoérskool Ermelo’s
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language policy also spilled over onto news headlines. Nyika conducted an analysis of the
media coverage relating to the litigation. After analysing news story headlines on the issue, she
concludes that these reports reveal the ideological partisanship and content bias reflective of
the controversial nature of the issue within larger South African society.*? To simplify Ermelo
as an admirable model for meaningful engagement is to lose sight of the magnitude of the
ideological and class divide that fueled the conflict in Ermelo and which is likely to persist
long after. As Arendse explains in her dissection of Ermelo, the concept of meaningful
engagement has not produced any seismic shift in the rest of South Africa as regards the

creation, execution, and effect of school language policies on matters of racial inequality.%*

In chorus with school language policies, demarcating and amending feeder zones—especially
in the case of transformative zoning—can be a highly contentious issue. This much is illustrated
in Chapter 9, in the context of the reconfiguration of attendance zones in the US to make these
zones more racially equitable.?** Decisions surrounding school rezoning in the US are
invariably politically charged,®® and frequently met with resistance,*® by more affluent and
white families in pursuit of their own narrow agenda.®®’ It can be anticipated that it will be
these same category of stakehalders in South Africa who are most likely to resist any attempts
at transformative zoning. More affluent black families whose children are enrolled in these
schools will also most likely resist such change. As Fredman, Arendse and others have
demonstrated, South Africa’s localised governance model with its emphasis on the democratic
provisioning of education lends itself particularly vulnerable to the dominance of these
privileged voices and their limited interests.®® Given the ideological battles at play, HoDs
should tread particularly cautiously if considering transformative zoning. An HoD’s failure to
adequately involve parents and SGBs in the mapping of feeder areas has a real likelihood to
result in litigation against the relevant PED. This is evidenced by the case of Gerrit Maritz
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Secondary School vs. Gauteng Department of Education.®® The matter concerned a dispute
about the establishment of a feeder area for a secondary school in Gauteng but was eventually
settled out of court.®®® The participatory method of meaningful engagement Liebenberg
conceives of in her criticism of Ermelo,®'! would therefore be equally vital in the context of
transformative zoning. Such wide ranging and thorough community engagement is needed to
ensure that feasible and effective transformative zoning occur and to increase the legitimacy of
feeder zones once declared. It is also necessary to help immunise such transformative zoning

from likely legal attack.

6.3.2 Fighting for the final say: Welkom/Harmony

In Department of Education, Free State Province v Welkom High School and Another; Head
of Department, Department of Education, Free State Province v.Harmony High School and
Another,%? the Constitutional Court was once more confronted with the power struggles
between SGBs and PED officials over who had ultimate control concerning the establishment
and application of school policies.®*® Like in Ermelo, the Welkom decision was the end-result
of litigation initiated by SGBs of relatively well-off schools.*** As with Ermelo, the case turned
on the rule of law with the underlying substantive issues essentially the same—access to
education, non-discrimination, and the protection of vulnerable learners within the public
education system. In Welkom, however, the two learners concerned were already enrolled at
the respondent schools. These learners fell victim to their school’s pregnancy policy. The
schools’ policies had the effect of barring learners who had fallen pregnant from school for a

protracted period. Acting under these policies each of these schools had barred a leaner from
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attending there.*® The HoD of the Free State PED ordered the schools to allow the learners to
return. After finally acceding to the HoD’s request both SGBs, lodged a court application.%®
The SGBs sought to prohibit the HoD from meddling with the execution of their school
policies. They argued that the Schools Act does not authorise HoDs to ignore these policies.
The court, via majority, agreed that the HoD was not so authorised.®!’ Instead, the HoD was
duty bound to participate in an exhaustive consultative process about the specific policies with
the SGB and, where reasonable, to assume its policy making function through the applicable
mechanism in the Schools Act.%*® Alternatively, the HoD was always free to turn to the courts
for an effective remedy.®'® Thus where SGBs implement racially discriminatory zoning
policies an HoD can lawfully intervene in only one of two ways. Conduct an exhaustive
consultation process with the particular school concerned around changing their discriminatory
feeder zone policy or, challenge that school’s feeder zone policy in court. Such an ad hoc
approach to tackling racially inequitable feeder zones would be resource draining, time

consuming and ineffective.

As it had done in Ermelo, the majority of the court in Welkom (per Justice Khampepe)
emphasised the partnership model upon which the Schools Act is based.®?° This partnership
requires close co-operation.??* Co-operative governance, the court explains, is a crucial norm
of South Africa’s democracy. This norm is fixed in the Schools Act as an organising concept

for the provision of access to education.®?? Justices Froneman and Skweyiya in their concurring
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judgment link the concept of co-operative governance with the best interests of the child
principle.®?® An approach centred on the best interests of the learners must, the Justices explain,
be understood against the HoD and SGBs responsibility to engage and collaborate with each
other in furtherance of the learners’ long-term interests.®?* Discussing the Justices’ reasoning
here, Watt explains that meaningful engagement is categorically connected with the best
interest of the child principle. If the parties do not attempt to meaningfully engage in search of
a solution the best interests of the affected children are imperilled.%%

Justices Froneman and Skweyiya ground their concurring judgment in South Africa’s form of
participatory democracy.®?® Such participation, the Justices explain, requires the substantial
involvement of people in matters that impact their lives.®?” This entails more than ensuring that
the necessary procedures and architecture for facilitating participation are in place.’?® Instead
it is about ensuring that individuals are enabled to contribute towards the decision making
process. Substantive democracy, Arendse explains, prizes a diversity of opinions and no one
voice should be elevated during the deliberative process. Rather, all opinions should be
meaningfully considered.’”® In the context of feeder zone determinations, participatory
democracy would require HoDs to devise a process which provides a platform for a multiplicity
of voices to share their ideas and views on school zoning. This would entail HoDs going beyond
simply consulting with SGBs. Justices Froneman and Skweyiya in Welkom highlight the need

for learners’ best interest to form the point of departure where PEDs and SGBs interact
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regarding school policies.®*° In Welkom, the best interests being highlighted was the best
interest of the pregnant learners who were already enrolled in the school but barred from
attending. However, the Constitutional Court has made clear that SGBs carry a responsibility
to consider not just the best interest of the learners who happen to be enrolled at the time but
also ‘the interest of the broader community’.%¥* This would necessarily include what is in the
best interests of learners within that broader community. It is therefore the best interest of both
‘inside’ and ‘outside’ learners that must form the starting point of any engagement between
PEDs and SGBs on feeder zone policies. Justices Froneman and Skweyiya in Welkom reason
that substantive democratic participation finds special acknowledgment in the co-operative
governance provisions of the Constitution.®®2 HoDs and SGBs as organs of state are bound by
these provisions.®®*® They are therefore constitutionally obliged to collaborate in a spirit of
reciprocal trust and good faith through assisting and strengthening each other. This includes a
duty to notify and confer with each other on issues of mutual interest. SGBs and HoDs must
co-ordinate their activities and avoid litigating against each other.>** The duty to engage in
good faith persists even where there is an immediate crisis and interim action is needed to
protect learners’ rights.®® Justices Froneman and Skweyiya stressed that timeous behaviour
and continual communication are the most effective barriers to guard against the type of
conflict that had arisen in Welkom. This approach, the Justices explain, would prevent learners’
interests being endangered in the process.®® The Justices’ statements about the need for

adequate scheduling by HoDs resonates with Deputy Chief Justice Moseneke’s comments in
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Ermelo concerning the importance of procedural fairness in relation to language policies.%%
The takeaway from these judgments is, that in matters relating to educational access—

including matters concerning feeder zones—timeous communication is everything.

Justices Froneman and Skweyiya describe the SGBs’ attitudes in Welkom as obstinate, yet the
Justices assume that if the HoD had only acted in good faith and collaboratively at the outset
there would have been no need for the HoD to issue instructions to the SGBs.** However, this
is by no means a safe assumption to be drawn from the facts. In Welkom High’s instance, the
South African Human Rights Commission had written to the school highlighting how the
school’s pregnancy policy infringed the constitutional rights of the learner concerned.®*®
However, even the intervention of an institution with a constitutional mandate to guard against
the infringement of human rights was not sufficient for Welkom High to budge. This is
indicative of how deep-rooted the discriminatory attitudes and biases of SGBs may be. It also
illustrates how problematic it is to glorify the status of these bodies and the co-operative
governance design associated with them. The Constitutional Court’s judgment in Welkom is
far removed from the reality of potential biases and discrimination on the side of SGBs.
Fredman criticises Justices Froneman and Skweyiya’s reasoning around a constructive
partnership between HoDs and SGBs working in a collaborative spirit as nothing more than
lofty goals which fail to work through the real-life consequences of the decision for the
particular case.®* It is for this reason that the issue of transformative zoning and the manner in
which HoDs and SGBs should engage in such a process should be closely regulated by policy

and/or law.

Justice Khampepe, writing for the majority in Welkom, hails SGBs as a lodestar for grassroots

democracy which ensure schools operate democratically.®*! The Justice explains that these
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2010 (3) BCLR 177 (CC) 75.

98 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
165.

93 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
17.

%0 Fredman S ‘Procedure or principle: The role of adjudication in achieving the right to education’ (2013) 6
Constitutional Court Review 174,

%1 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
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bodies, given their democratic structure, represent ‘the interests of the school community’.%4?

SGBs, the Justice reasons, are best placed (at least as a starting point) to craft certain policies
that consider their school’s particular needs.®*® Fredman explains that what Justice Khampepe
was alluding to was that SGBs, with their ear to the ground, are most familiar with the local
environment and thus best suited to create policies that cater to their specific needs.®** Justice
Khampepe, however, assumes that SGBs create space for all stakeholders to provide their
input.®® In truth, Dieltiens explains, the SGB has come to operate more like a board of directors
in a corporate set up than a space for communities to participate in educational discussions.%4
Moreover, not all voices on the SGB have equal weight. For instance, the input of co-opted
members from the community have—by virtue of their ordinarily non-voting status—Iess
sway. The Constitutional Court’s collaborative engagement approach fails to account for the
fact that the majority on the SGB might ride roughshod over the rights of the minority (as it
did in Welkom).%#

Justice Khampepe describes SGBs as akin to mini legislatures within the public-school
environment as their mandate is to create particular policies to steer the everyday management
of the school and guarantee an adequate schooling environment so that the right to education
can be fulfilled.®* The Justice states that it is vital to the successful functioning of the education
system that HoDs and SGBs appreciate the division of powers between them.**° These powers
are tightly regulated through checks and balances and accountability processes in the Schools

%2 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
125.

943 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
66 and 125.

%4 Fredman S ‘Procedure or principle: The role of adjudication in achieving the right to education’ (2013) 6
Constitutional Court 174.

%5 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC
123.

%6 Dieltiens V ‘The fault-lines in South African school governance: Policy or practice? (2011) 30 Journal of
Educational Studies 35. Dieltiens’ statement is made in reference to fee generating schools and appears in
particular to relate to HWS.

%7 Fredman S ‘Procedure or Principle: The role of adjudication in achieving the right to education’ (2013) 6
Constitutional Court 174.

%8 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
63.

%9 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
121 and 124,
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Act. Justice Khampepe reasons, the legislature has chosen to create law on this matter in a “fair
amount of detail . . . to ensure the democratic and equitable realisation of the right to education.
That detail must be respected by the executive and the judiciary.**® Fredman points to this
passage and explains how Justice Khampepe here addresses the dispute from a democratic
standpoint which draws on the concept of separation of powers.%! Arendse argues that the
court’s uncompromising stance that the detail of the law concerning the three tiered partnership
‘must be respected’ by the executive and judiciary presents an excessively constricted
interpretation of the separation of powers theory.®®? The logical extension of Justice
Khampepe’ s separation of powers reasoning would be that PEDs owe a level of deference to
SGBs when involved in conflicts concerning school policies in all instances. However, such
logic is deeply problematic. The PED with a mandate to safeguard and realise the right of
access to education for all within a given province, should not be required to give deference to

a body with a vested interest in doing the same only for a select few.

In the end, the SGBs of Welkom and Harmony High were ordered to reassess their pregnancy
policies in view of the judgment, and thereafter file a report to the court laying out the
procedures that were observed in the review process.®>® Copies of the revised policies were
also to be filed.*** The parties were ordered to meaningfully engage during the review of their
policies.®® The court in Welkom was at pains to point out that the case was not about the
questionable pregnancy policies but rather the rule of law. Having framed the case in this
manner, the court unfortunately limited its concern to the two parties. Liebenberg criticises the
court’s order in Welkom for failing to fully provide for comprehensive and fair involvement in

the engagement proceedings. This, she explains, is because the court restricted its meaningful

950 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
49,

%1 Fredman S ‘Procedure or principle: The role of adjudication in achieving the right to education’ (2013) 6
Constitutional Court Review 174.

92 Arendse L Inequality in the public education system: The role of the South African courts in effecting radical
transformation (unpublished LLD thesis, University of Pretoria, 2020) 236.

93 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
125 and 128.

94 Department of Education, Free State Province v Welkom High School and Another; Head of Department,
Department of Education, Free State Province v Harmony High School and Another 2013 (9) BCLR 989 (CC)
128. Like in Ermelo, the court delivered no subsequent judgment on whether the SGBs and HoD complied with
the court’s supervisory orders. Liebenberg S ‘Remedial principles and meaningful engagement in education rights
disputes.” (2016) 19 Potchefstroom Electronic Law Journal 28.
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engagement order to the parties whereas successful and consequential engagement on school
pregnancy policies necessitates the contributions of a wide variety of stakeholders with
specialised knowledge and experience within the field.%® Examples of other stakeholders listed
by Liebenberg include relevant chapter nine institutions, SGB umbrella organisations, civil
society and researchers in the field. Involving these wider stakeholders, Liebenberg argues,
would have resulted in more widely accepted school pregnancy policies,®®’ and assisted in
achieving a larger more systemic effect.%® Mahomedy speculates that should the court in
Welkom have made provision for the involvement of wider stakeholders in the engagement
process this would not only have increased the legitimacy of any resultant decisions but would
have produced better calibre decisions that provide for more responsive solutions.®*
Mahomedy postures that had other pertinent voices been included in the engagement process
it would also have guard against the reinforcement of existing stigmas and prejudices

concerning learner pregnancies.*°

The establishment of transformative feeder zones is a far more technical, complex and intricate
challenge to solve than that presented in Welkom. The designation of these zones have
significant knock on effects for educational access across the public education system within a
given province. A HoD when determining feeder zones needs to consider a variety of factors
and draw from an array of disciplines. Pertinent factors include the location of schools and their
relative distance from each other, shifting populations, learner demographics, capacity
constraints within the public education system and, ultimately, ensuring access to quality
education for all children within the particular province. Designating feeder zones would
therefore require the involvement of specialists who possess relevant information and expertise
within the field of urban geography and town and regional architecture and spatial planning.
Geo-analysists are particularly well placed to assist PEDs to anticipate and ready itself for
potential modification to existing feeder zones as a result of shifting spatial conditions or

location-centred issues. The expertise of municipal demarcation boards and civil society

96 Liebenberg S ‘Remedial principles and meaningful engagement in education rights disputes.” (2016) 19
Potchefstroom Electronic Law Journal 26.

%7 Liebenberg S ‘Remedial principles and meaningful engagement in education rights disputes.” (2016) 19
Potchefstroom Electronic Law Journal 25 and 26.

98 Liebenberg S ‘Remedial principles and meaningful engagement in education rights disputes.” (2016) 19
Potchefstroom Electronic Law Journal 26.

99 Mahomedy S The potential of meaningful engagement in realising socio-economic rights: Addressing quality
concerns (unpublished LLD thesis, University of Stellenbosch, 2019) 76.

90 Mahomedy S The potential of meaningful engagement in realising socio-economic rights: Addressing quality
concerns (unpublished LLD thesis, University of Stellenbosch, 2019) 133.
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(especially those who have worked on school zoning related issues), and SGB umbrella
organisations should also be drawn on.%! Liebenberg’s call to draw on experts in the process
of meaningful engagement by stakeholders within education therefore takes on a much-added
dimension in the context of feeder zone determinations and more particularly, transformative
zoning. For HoDs to draw on different experts here is vital to ensure better calibre decisions
that ultimately result in feeder zones that can achieve their intended transformative effect. Of
course, the transformative zoning process would still require meaningful engagement with
SGBs to first, obtain valuable insights into the most effective way to achieve transformative
zones, second, to secure school community buy in and finally, to avoid successful legal

challenge to the zoning process.

Although Welkom concerned a conflict between the PED and the two SGBs on determined
policy, it was the absence of clear and non-discriminatory national policy that contributed
towards the dispute.®®? It would take nearly a decade post Welkom for the Department of Basic
Education to replace its own discriminatory policy with a new national policy on learner
pregnancy.®® Welkom serves as testimony to the colossal constraints of addressing
discriminatory school policies at the micro level when broader intervention is needed. It is the
quintessential example of the types of bias and prejudicial policies that run rampant within the
public education system where SGBs are left to their own devices. As revealed in Chapter 2,
such biases and prejudicial policies have clearly manifested in the context of feeder zones.
Addressing exclusionary feeder zones practices require a systematic solution at PED level. A
school zoning process in which HoDs establish racially transformative feeder zones for schools

within the respective provinces provides such a solution.

6.3.3 On capping capacity: The case of Rivonia

The case of MEC for Education in Gauteng Province and Other v Governing Body of Rivonia

Primary School and Others (Rivonia),*®* centred on a highly desired school, Rivonia

%1 The then MEC for education, Mr Panyaza Lesufi, in his approach to zoning consulted with a variety of
stakeholders. Gous N ‘Panyaza Lesufi proclaims end to apartheid’s education urban planning’ Times Live 15
November 2018 available at https://www.timeslive.co.za/news/south-africa/2018-11-15-panyaza-lesufi-
proclaims-end-to-apartheids-education-urban-planning/ (accessed 11 November 2021).

%2 Draga L, Jamieson L, Lake L et al ‘Legislative and policy developments 2012/2013” in Berry L, Biersteker K,
Dawes H, et al (eds) Child Gauge (2013) 18.

93 Department of Basic Education Policy on the Prevention and Management of Learner Pregnancy in Schools
(2021).

94 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC).
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Primary,® situated on the periphery of the wealthiest square mile of the African continent.%¢
Rivonia is an affluent and historically advantaged suburb, and the learner who formed the
subject of the litigation resided within the school’s feeder zone.*®’ In Rivonia, the
Constitutional Court again found itself faced with the question concerning the lawfulness of a
HoD’s actions in relation to a school policy. This time, whether the Gauteng HoD had the
authority to admit a child to Rivonia Primary despite the school having reached its capacity
under its admission policy.®®® The Constitutional Court ruled that the HoD possessed such a

power,%° but had acted procedurally unfairly.®"

Justice Mhlantla, writing for the majority, undertakes a textual analysis of the South African
Schools Act. The Justice points out that section 5(5) of the Act confers the power to determine
admission policies on SGBs. This power is inclusive of decisions about school capacity. The
Justice, in commending the legislative provision, explains that SGBs serve on the front line of
education provisioning. As such, they have the ability to consider an array of interrelated
aspects regarding the governance and planning of their entire school.*’* Justice Mhlantla thus
echoes the grassroots theme which permeates Ermelo and Welkom and gives credence to the
intimate knowledge that SGBs are seen to possess in establishing what is best for their schools.
HoDs lack this detailed perspective in relation to individual schools. It is therefore this same
intimate knowledge that HoDs must draw from to ensure that effective transformative zoning

occur.

Justice Mhlantla, in Rivonia, explains that no national laws extend the SGB’s role concerning

the execution of admission policies or decisions about capacity beyond the relevant provisions

95 Veriava F ‘Realising the right to basic education in South Africa’ in ‘Socio-economic Rights: Progressive
Realisation? (2016) The Foundation for Human Rights 101.

96 Cooperative Governance and Traditional Affairs City of Johannesburg, GAU: Profile and Analysis District
and Development Model (2020) 9 read with Meredian ‘The Point: Rivonia’ available at
http://thepointproperties.com/sites/default/files/ THE%20POINT%20Rivonia%20digital%20brochure%20Merid
ian%?20contact%?20details%20rev%201.pdf (accessed 10 November 2020).

%7 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 9. Devenish GE ‘Proactive jurisprudence — A triumph for co-operative government
and an exercise in partnership between educational role players: MEC for Education v Governing Body of the
Rivonia Primary school 2013 (12) BCLR 1365 (CC)’ (2015) 2015 Obiter 500.

98 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 33.

99 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 52 and 53.

970 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 68.

971 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 40.
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of the Schools Act.®”? The Justice reasons that the Schools Act itself makes it abundantly clear
that SGBs’ power to determine their admissions policy is subject to other provisions within the
Act itself as well as relevant provincial legislation. As such, SGBs determination of admissions
policy under section 5(5) of the Act would be subordinate to the PED’s intervention under the
Act itself or other relevant provincial law.°”® Shandu explains how, despite the explicit
limitations which the legislature has placed on SGBs’ powers under section 5(5), this provision
has nonetheless created space for SGBs to employ exclusionary strategies to prevent
‘undesirable’ learners from entering their doors. In elaboration Shandu cites, amongst other

examples, the use of geography (feeder zones) as a screening mechanism.%#

Arendse criticises the Constitutional Court’s approach to the interpretation of section 5(5) on
the basis that the court failed to adopt a contextual method of interpretation. Arendse argues
that such an approach was required by the principles of transformative constitutionalism.®”
The court, Arendse states, failed to address the dispute in this way despite being mandated by
its own jurisprudence to do so, and despite submissions by the department calling for as
much.®’® Section 39(2) of the Constitution requires a court to ‘promote the spirit, purport and
objects of the Bill of Rights’, when interpreting any statute. Arendse claims that had the court
followed this approach it would have explored the social and historical context of well-off
schools like Rivonia Primary in view of structural inequalities and social power relations
pertinent to allowing SGBs sole say over school capacity.?’” Such an approach would have
required that the Constitutional Court be alive to the opportunistic use of section 5(5), as
Shandu speaks of. Continuing in her textual analysis of the Schools Act in Rivonia, Justice
Mhlantla points out that the Act itself provides for the direct involvement of the PED in the
implementation of a learner’s admission to a particular school.®”® Thus, SGBs’ powers under

section 5(5) remains sub-ordinate to these other provisions within the Act.

972 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 40.

973 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 41.

974 Shandu P ‘Stepping in the right direction towards fully realising the constitutional promise of section 29(1)(A)
of the Constitution’ (2019) 13 Pretoria Student Law Review 199.

9 Arendse L ‘Beyond Rivonia: Transformative constitutionalism and the public education system’ (2014) 29
South African Public Law 167.
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In Rivonia, provincial regulations on learner admissions were intact. Consequently, the section
5(5) powers were also subject to these. The provincial regulations empowered the principal or
HoD, to depart from the admissions policy in certain instances.®”® In this regard, Rivonia can
be distinguished from Welkom. In the latter decision the HoD lacked the authority to ignore the
pregnancy policies and instruct that the affected learners be allowed to return. It is for this lack
of authority that Justice Khampepe found the Free State HoD’s intervention unlawful.% In
Rivonia, the provincial regulations allowed such intervention in learner admissions where good
reasons were present.®! This is provided that the HoD act reasonably and in a procedurally fair
way.%? Fairness, Justice Mhlantla explains, required that the school be given a chance to
address the HoD about the effect that the learner’s enrolment would have had on related issues.
Such issues include the quality of schooling enjoyed by other learners attending the school,
resources available for the learner, and the period needed to effectively accommodate her.%8
One can see how these factors could apply equally in instances where SGBs are owed a hearing
by HoDs on other aspects related to the placement of learners. This would include the
designation of feeder zones under section 33 of the National Admission Policy.*®* HoDs must
act in a procedurally fair manner when exercising their power under section 33. Procedural

fairness will include engaging with the relevant SGBs on proposed feeder zones.

Following Rivonia it seems settled, by extension of reasoning, that SGBs can legitimately rely
on section 5(5) to establish their own feeder zones as part of their admission criteria. However,
their power to establish feeder zones remains subject to applicable legislation including
provincial legislation. The Schools Act, in its current form, allows HoDs to assume the powers
of SGBs in a procedurally fair manner where the HoD is justifiably dissatisfied with a school’s
feeder zone and the school refuses to amend it. This would include if the HoD is of the
reasonable view that the school’s feeder zone discriminates unfairly on the basis of race and

perpetuates racial inequality in access to education. However, this approach would only

policy, decisions on individual admission applications are made only conditionally through the principal acting
on behalf of the HoD. An individual learner may always appeal a rejection to the MEC.

979 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 56 and 58.
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empower HoDs to tackle the issue of racially discriminatory feeder zones as part of a school’s
admissions policy on a reactive and uncoordinated basis. Such ad-hoc interventions would be
time consuming, inefficient, and never achieve any form of broader system change as regards

racially equitable access to education.

In Rivonia, Justice Mhlantla adopts a sympathetic tone towards both PEDs and SGBs. These
role players, the Justice states, contend with a common struggle—the systematic capacity
issues within the schooling system and its effect on education provisioning.*®® PEDs have a
duty to realise the rights of all learners to access a basic education. These departments are
charged with ensuring that there exists sufficient space within the public education system to
accommodate every learner.® In contrast, individual SGBs and parents are concerned with the
children currently enrolled at the particular school and their immediate needs to a quality
education. These parents, the court states, ‘play an important role in improving [the] quality
[of education in a particular school] by supplementing state resources with school fees.” In the
same breath, the court mentions that SGBs cannot discount the needs and interests of other
children within the public education system.%®" It is notable that the parents the court speaks of
in Rivonia is only a specific subset of parents (those who pay school fees) and the particular
parental interests the court speaks of is thus merely their mutual and confined one. As such, the
significance of parental voices hailed in the judgment, are voices who pursue a very narrow

agenda. Those seeking to preserve the privileges that they have bought into.

According to Sayed, the notion of parents as consumers of education fuels self-interest and
possessive attitudes.®® This, he argues, can be observed in almost all (if not all) HWS. South
Africa’s model of soft zoning, that gives space to schools to prefer learners within the school’s
immediate surrounds, he argues, furthers this type of marketisation of schools. Given the
continued existence of apartheid geography, allowing schools to determine their own feeder

zones works to the advantage of whites and the rising non-white elite.®® It is important to note

95 MEC for Education in Gauteng Province and Other v Governing Body of Rivonia Primary School and Others
2013 (12) BCLR 1365 (CC) 70.
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that the existing parent body on a SGB will, by statutory dictate, always constitute the majority
and thus their interests (as parents of enrolled learners) will always carry more weight.®® Any
processes designed around school zoning must therefore be alive to the narrow agendas and
biases that many SGBs’ input will inevitably bring and the role of these bodies should be
tempered accordingly. This is not to negate the vested and legitimate interest that fee-paying
parents have in ensuring that their children benefit from a good quality education. Considering
the views of these parents, as expressed through the SGB or otherwise, remains important to
any school zoning process. This is also not a contention that transformative zoning be effected
in a manner that undermines the quality of education provisioning at wealthy schools. These
well-functioning schools ‘are also beacons of hope, examples of quality public education, and
they should not be vilified or suffocated by. . . one-sided policy’®®* or laws. A transformative
zoning approach should ensure that fee-paying parents continue to enjoy the benefits of the
monies they pump into schools whilst simultaneously shouldering a small portion of the burden
of providing access to quality education for impoverished black learners. This will admittedly

call for a delicate balancing exercise.

Unlike in Ermelo and Welkom, the court in Rivonia seems to at least somewhat appreciate that
education can be a contentious space. The court recognises the reality that stakeholders in
education serve a wide range of interests in the provision of education, and some pursue rival
ends. As a consequence, the court accepts, tensions will invariably arise.?®> However, according
to the court, the Constitution provides a compass with which to navigate these conflicts of
interests and diversity of views—the best interest of the child.®®*® Though, lacking in the
judgment is substantive direction on how this compass should work. Fredman criticises the
court in Rivonia for neglecting to provide tangible guidance on what principles to apply to
ensure that the needs and interests of ‘outsiders’, and not solely those of the school and learner

body count.%%

990 Section 23(9) of the Schools Act.
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Justice Mhlantla in Rivonia directs PEDs to appreciate the complexity of the process of
capacity determination and the need to deliberate with SGBs on this. PED’s capacity
determinations, the Justice explains, should consider a variety of intertwined factors regarding
school governance and planning.®®® Unfortunately, the Justice does not provide any clear
guidance on what these intertwined factors may be. The court’s silence on this issue is a pity.
Some indication of relevant factors would have provided much needed guidance to HoDs on
how to engage with SGBs in matters relating to access to education and structural inequalities.

This would include the establishment of feeder zones.

Justice Mhlantla in Rivonia again affords much value to the concept of a statutorily designed
partnership, as first mentioned in Ermelo and further developed in Welkom. The department
and SGBs must work together in furtherance of the realisation of the right to basic education.
HoDs planning and organising with SGBs as partners-is therefore vital to the process.®%
Nurturing this partnership, the Justice explains, is of utmost importance to ensure that
children’s educational needs are satisfied.*’ The parties must, as a consequence of co-operative
governance demands, engage in good faith.%®® Such co-operation is the binding general
standard in disputes between the state and SGBs and is grounded in their mutual objective of
guaranteeing that learners’ best interests are advanced and the right to basic education
fulfilled.®® A partnership of this nature, the court states, is of crucial significance when tackling
capacity limitations within the public education system.'® However, Dieltiens states that
assurances of collaborative community-based governance on the side of SGBs are nothing
more than romanticised notions neglecting to recognise the intense forces of competition and

power intrinsic to school level decision-making processes.*%%*

Arendse argues that the Constitutional Court in Rivonia insinuated that challenges concerning

access to quality education and systemic capacity constraints can simply be fixed by
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collaboration between particular PEDs and specific SGBs.1%? The simplistic manner in which
the court depicts the conflict between the Rivonia SGB and Gauteng HoD and the court’s
solution that they should work closely together to resolve admissions issues belies reality.
Scholarly research reveals that there is an indisputable tension which exists between SGBs and
the state.!%® This friction exposes the delicate relation between SGBs and the state’s
transformative agenda.’®® According to Davids, this tension cannot be downsized as a simple
tiff or disagreement.'%% Or, to put it in Justice Mhlantla’ s words, a ‘skirmish’.1%% Rather, says
Davids, this tension can frequently be ascribed to the politics of exclusion and inclusion. In
elaboration, Davids cites the use of feeder zones by SGBs to stymie transformation and to block

access to those who are seen as the ‘other’.10%’

That some SGBs are blatantly dismissive towards government policy, can be seen from the
research of scholars Clase, Kok and van der Merwe. These researchers conducted an empirical
investigation via questionnaire, to detect and analyse the source and expansiveness of the
tension which exists between PEDs and SGBs. Their extensive research involved 65 PED
officials from the Free State who were very familiar with the workings of SGBs as well as all
the representatives on 40 SGBs in the province.!°%® Clase, Kok and van der Merwe identified
‘SGB’s unilateral preferment of their own school’s interest without concern for departmental
guidelines’ as an aspect of the problem.*?®® What the court in Rivonia misses is the extent of
the ideological and political battles underlying and simultaneously amplifying the dispute.

School admissions policies and practices are a fervent issue in South Africa. News articles on
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school capacity have varied in views, with some remarking on how SGBs seem to be
discriminating against prospective learners and, others lauding these bodies for executing their
admissions functions admirably.®?® The Rivonia case itself garnered significant media

attention and captured the imagination of the public.!!

The politicised climate in which the school admissions process unfolds is revealed by Sibanda
in her research. Sibanda undertook a study which involved unguided open-ended interviews
with Gauteng PED representatives, SGBs, principals, parents, and legal and policy experts in
the field.’®?2 The study was aimed at investigating and understanding the opinions and
experiences of these stakeholders regarding the application of primary school admissions
policies as a means of accessing the right to basic education. Some of the responses elicited by
Sibanda alluded to heavy political predispositions and overtones around admission policies.'%%3
Sibanda describes admission policies and customs followed by public primary schools in the
country as politically polarised and racialised.*®** It is against this atmosphere that the
limitations of meaningful engagement between the PED and SGBs must be understood.
Systemic issues within the public education system of the kind the court was confronted with
in Rivonia cannot be effectively addressed on a reactive basis as was done in that case.
Meaningful engagement should not be limited to when a particular admission policy becomes
contentious. Other targeted interventions are needed to regulate the criteria employed by SGBs
in their admissions policies so as to achieve more racially equitable access to education. Such
interventions must of necessity involve meaningful engagement at the outset. Transformative

feeder zoning is one such potential intervention.

Justice Mhlantla, to her credit, was not oblivious to the issue of race and equitable access
underlying the dispute in Rivonia. This much can be detected from the Justice’s statements
concerning access to education and racial discrimination. More specifically, how a history of

drastically skewed resource provisioning grounded in systematic racial discrimination has
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prevented many South Africans from accessing their right to a basic education.’®®® These
perpetual discrepancies in accessing adequate education, the Justice explains, preserves such
historical inequalities, and creates an on-going cycle of socio-economic disadvantage.'%*® The
Justice’s statements here highlights the urgent need to halt racial discrimination within
education and its perpetual and devastating effects on the socio-economic circumstances of
many black South Africans. It also indicates that any effective legislative or policy
interventions aimed at improving upon the school admissions process must target this
discrimination. Transformative zoning presents a unique method to bring about at least some
system wide change to the racial inequities that characterise access to schooling in South
Africa. Whilst access to the functional component of the education system will only impact a
modest number of impoverished black children, policies designed to achieve as much are
disproportionately significant. Such significance lies in the influence of further education and
its implications for ensuing job market possibilities. This influence is arguably the greatest for

impoverished communities.?’

6.3.4 Whose school is it anyways: The case of FEDSAS

The FEDSAS decision concerned a challenge instituted by FEDSAS against amendments to
the province’s Regulations Relating to the Admission of Learners to Public Schools (2012
Gauteng admission regulations). These amendments were meant to increase the role of the
Gauteng Education Department (GDoE) in the school admissions process, especially as it
relates to issues of school capacity and feeder zones. The Constitutional Court resoundingly

upheld the 2012 Gauteng admission regulations.%8

Included in FEDSAS’ challenge to the regulations was an amendment that empowered a district
director of education to place any unplaced learner at any school in Gauteng once the admission
phase had lapsed if the school in question had not been proclaimed full and had no other

learners on its waiting list.2%'° Also included was an amendment which furnished the HoD with
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authority to establish school capacity and to proclaim a school full.}%2° FEDSAS argued that
the effect of these amendments was to oust SGBs from the statutorily envisaged partnership
model of the public education system.1%?! Relying on Rivonia, the court emphasised that as per
the Schools Act, SGBs’ power to establish admission policies is subordinate to the Act itself
and provincial legislation.%?? Admission policies must ‘conform to all applicable law including

provincial law’.1%2% This would include the 2012 Gauteng admission regulations.

As further support for his findings Justice Moseneke builds on the argument first articulated
by the court in Ermelo,1°?* which requires schools to look beyond the immediate interests of
their current learners on admissions related issues. However, unlike in Ermelo, Justice
Moseneke specifically acknowledges the conflict of interests that this principle invokes.
Schools, the Justice explains, when creating admissions policies will be motivated by the needs
of their own learners. They will, understandably, strive to be hubs of excellence producing
sterling outcomes.'% However, public schools are not ‘rarefied spaces only for the bright,
well-mannered and financially well-heeled learners’.1°% Schools, explains Justice Moseneke,
are in fact ‘public assets which must advance naot only the parochial interest of its immediate
learners’.1927 Justice Moseneke makes it clear that a far more extensive obligation regarding
access to education rests upon more well-off schools. In the strongest language used by the
court to date, the Justice explains that schools ‘may, by law, also be required to help achieve

universal and non-discriminatory access to education,’10%

By upholding these amendments, the court rightly ensured that the Gauteng MEC and HOD

are adequately equipped to fulfil their mandate to place all unplaced children within the
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