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ABSTRACT

FEMALE GENITAL MUTILATION AS A FORM OF VIOLENCE AGAINST
WOMEN AND GIRLS: AN ANALYSIS OF THE EFFECTIVENESS OF
INTERNATIONAL HUMAN RIGHTS LAW

KA. Chinnian-Kester

Magister Legum mini-thesis, Faculty of Law, University of the Western Cape.

In the development of women's rights, the focus has been on the formal equality of men
and women, and not on the reality of the forms of violence that women and girls
experience on a daily basis. In fact, an unequivocal prohibition of violence against
women and girls is absent from the United Nations Convention on the Elimination of All
Forms of Discrimination Against Women of 1979, and was only explicitly prohibited in

the Declaration on the Elimination of Violence Against Women of 1993,

FGM is a cultural practice, mainly signifying the rite of passage into womanhood. It is
indigenous to Africa, some Latin American, Asian and Middle East countries. There are
three main types of FGM, each with serious short-term and long-term physical
consequences, including death, infections, sexual dysfunction and susceptibility to HIV
infection. Psychological consequences include continuous nightmares, stress and
extreme fear and anxiety.

It is argued that FGM is a form of viclence, preventing girls and women who undergo
the procedure from fully enjoying fundamental rights, Rights that are violated include the
right to equality; the right to freedom from all forms of torture and cruel, inhumane and
degrading treatment; the right to life; the right to freedom from all forms of violence; the
right to freedom from harmful traditional practices; the rights of the child; and the right to
health.
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It follows thus that the continued practice of FGM breaches several international human
rights instruments such as the Convention on the Elimination of All Forms of

Discrimination Against Women and the Convention on the Rights of the Child.

There are major problems with the enforcement of these instruments, such as the
State's ability to place reservation on provisions and poor reporting procedures. In
addition longstanding legal principles such as the public/private dichotomy and State

sovereignty contribute to inadequate domestic legal frameworks.

This mini-thesis examines the instruments offering protection to women and girls,
concluding that they are ineffective because States that are parties to these instruments
are not held accountable for their failure to fulfil treaty obligations.

There is a tension between the protection of women's rights and the right to cultural
self-determination, which begs an inquiry into whether human rights are universal, or
culturally relative. :

Recommendations include the proposal that international rights laws governing the
strategies to eradicate all forms of viclence against women receive the status of jus
cogens. Suggestions are also offered to both governmental and non-governmental
institutions, recognizing that FGM is a multi-dimensional issue, requiring a collaborative
effort from multiple role players.
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CHAPTER 1

INTRODUCTION

Human rights have been traditionally classified into first, second and third
generation rights. A jurisprudence in women's rights is still evolving but the
establishment of international legal norms as well as the rate at which this discourse
is developing has led to the view that women's rights should be classified as the
fourth generation of rights." Despite the rapid development of women's rights, a
scrutiny of treaty law indicates that there are major problems relating to the

implementation at the national levels.

Historically, women's rights have b»?en marginalized because our patriarchal system
enables male domination of public institutions, neglecting the private sphere, where
women are situated and are in need of protection. This mini-thesis uses female
genital mutilation® as a lens through which the effectiveness of the current laws

aimed at protecting women and girls can be explored.

The aim is to illustrate the tension that exists between protecting women and girls
from the harm that FGM causes, and the right to cultural self-determination. The
scope of the research is limited to the analysis of international laws and institutions,
with the purpose of determining their effect on governments, The important guestion
is whether the creation of legal norms has had positive outcomes for the

development of women's rights and led to the decrease in the prevalence of FGM.

' Coomaraswamy, K Retmventing International Law: Women's Righes g Human Righes in the International
Communine (1997} ar 25,
~ Hereinafier referred 1o as FGM.



Chapter 2 contextualizes the practice by providing a definition and the
classifications of FGM. The geographical prevalence is highlighted, distinguishing
between countries of origin and countries of destination. This paper also explores
the various arguments presented for the justification of FGM as well as the lifelong

effects that females experience as a result of being cut.

Chapter 3 lists and analyses the rights that FGM violates. These include the rights
to dignity, the right to life, the right to freedom from viclence, the right to freedom
from torture, the right to all forms of discrimination, the right to health care and the
rights of the child. A historical account traces the international community's

response to gender-based viclence and FGM specifically.

The effectiveness of international human rights laws is evaluated in Chapter 4.
There are numerous obstacles to the effective practical application of legal norms
such as the high number of State reservations, the sovereign status of the State
and poor reporting and monitoring mechanisms. A deep-rooted cultural belief
system finds a voice in the argument that human rights do not find universal
application because they are Western ideals and do not take traditional practices
into consideration. This paper examines the merits of such a claim. The problems
related 1o the public/private dichotomy are discussed, with the theory that this

principle is yet another impediment to the eradication of FGM.

This literature study involves an exposition of the specific rights and human rights
instruments that are viclated by the practice of female genital mutilation. The
primary sources are the conventions and treaties that deal with the topic. The
secondary sources are comprised of books, journal articles and websites.
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Recommendations will be offered to international bodies, governments and non-
governmental institutions, which would assist in ensuring the compliance with

international human rights law.

It must be noted that whilst researching and writing this mini-thesis it became
evident that female genital mutilation is a practice shrouded in secrecy and
mysticism, and that there are many conflicting opinions and data on it. Although
there is a huge multi-disciplinary body of work on the subjecta, huge parts of it still
remain under-researched, making it difficult to determine what is accurate for the
purposes of this study. It is for this reason that | have relied on the updated official

reports and data of the United Nations lZ)rganizatir::r*l.'1

" FGM i3 not only studied in the legal field. but also in the fields of medicme, sociology. anthropology and
eender studies,
* Hereinatier referred to as the UN.
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CHAPTER 2

AN EXPLANATION OF THE PRACTICE OF

FEMALE GENITAL MUTILATION

1. What Is Female Genital Mutilation?

1.1 Defining Female Genital Mutilation

According to the World Health Organization® FGM “comprises all procedures
involving partial or total removal of the external female genitalia or other injury to the

female genital organs whether for cultural, religious or other non-therapeutic

reasons."”

In addition to the partial or complete removal of the clitoris and surrounding tissue,
certain types of FGM could also include the stitching of the outer lips of the
reproductive organs.” Efua Dorkenoo cites and endorses Gérard Zwang's definition
of FGM which he describes as:

Any definitive and irremediable removal of a healthy organ is a
mutilation. The female external genital organ normally is constituted by
the wulva, which comprises the labia majora, the labia minora or
nympha, and the clitoris covered by its prepuce, in front of the vestibule
to the urinary meatus and the vaginal orifice. Their constitution in female
humans is genetically programmed and is identically reproduced in all
the embryos and in all races. The vulva is an integral part of the natural

inheritance of humanity. When normal, there is absolutely no reason,

* Hereinafier referred to as the WHO.

"World Health Organization: Female Genital Mutilation, Faet Sheet 241, June 2000 at
htteefwwew whointmediacentre/ factsheets 524 Ven/print htm] (accessed on 17 February 2005).

Toubiz, N Female Genital Mutilation: 4 Call for Global dction (1993) al 9,

4




medical, moral, or aesthetic, to suppress all or any part of these exterior

genital organs.”

FGM is usually performed on girls between the ages of four and twelve, but may

vary depending on the practices of the traditional group concerned.”

In some countries, FGM may be performed anytime from shortly after birth,'
until shortly before marriage,”’ thus indicating that there is a wide spectrum
when the ritual can take [;:I:catr:.re:.12 An elder woman usually performs the ritual, but
there are instances where it is performed by a midwife, the mother of the female
and, recently, by medical ;:rr:.ar;’ritiﬂnerﬁ,13 The fact that the person performing the
cutting is a woman, and often a relative of the female being cut, has been the

focus of controversy as it is used to validate the practice.

1.2  Terminology Surrounding FGM

A variety of terminology is used to describe the practice of FGM. It is also called
female circumcision, female genital cutting and female genital surgery. The use
of terminoclogy is shrouded in a history of controversy and politics and the terms
that commentators prefer to use are indicative of their personal standpoint within
in the debate. An explanation of the various terms is necessary to create a

complete understanding of the arguments espoused.

* Dorkenoo, E Cuetting the Rose (1994) ar 4.
" Rahman, A and Toubia, N Female Genital Mutilation: A Guide to Laws and Folicies Worldwide, (2000) at 3.
" Ethiopia,

" Nigeria,

" Smith, T Visions and Diseussions on the Genital Mutilation af Girls: An Internationad Suevey (1995 ar 11,
¥ Rahman and Toubia op cir note & at 9.



1.2.1 The term “female genital mutilation”
The UN officially recognizes and uses this term'® and experts in the field have
endorsed it."® This term indicates the force that is applied in the ritual as well as

the extent of the damage that is incurred.

Even though some writers are opposed to the practice, they criticize the use of
this term, arguing that Western feminists perceive this cultural practice as being
a human rights violation because it deviates from what Western culture regards
as being acceptable behaviour.”™ It is also claimed that FGM is labelled as
violence against women without understanding the reasons for it and the

symbolism involved. '’

The term "mutilation” is also regarded as being offensive to the women who
have undergone the procedure, and those who advocate its retention as a

cultural practice,™

1.2.2 The terms “female genital cutting” and “female genital surgery”
Some writers' prefer these terms because they are perceived as being neutral.
These writers are challenged, however, because the terms “cutting” and

‘surgery” detract from the severity of the practice and its dire consequences.

* Female Genital Mutilation Report of a WHO Technical Working Group, Genewva, 17-19 July 1993
s whoint/ frh-whd/FGM Technical him. (accessed on 20 Movember 2004).

" See for example Dorkenoo op cit note 4,

* Boddy, J ‘Violence Embodied? Circumcision, Gender Politics, and Cultueral Aesthetics' in Rethinking
Fiolence Azainst Women Dobash, FR and Dobash, RP (eds) (19987 at 89

Y rhid,

" Rahman and Toubia op cif note 9, in the preface,

¥ Masterson, JM and Swanson, TH Breaking the Silence, Enabling Change (2000); Gunning, 1R “Women and
Traditional Practices: Female Genital Surgery™ Women and fnternational Rights Lenw (1999) Volume 1 651 at
652,




1.2.3 The term “female circumcision”
This term is also used because it is regarded as not being offensive to those

who believe in and practice the ritual.

Writers using this terminology have not
escaped disapproval though as it equates this practice with male circumcision.
Whilst male circumcision is not condoned, it is argued that even though the two

practices have some similarities, they also have significant differences.

The procedure in both males and females involves the removal of healthy tissue.
The procedures are performed on both sexes, normally during childhood and
without the consent of the person being cut. Alternatively, consent may be
obtained under duress, as those about to undergo the ritual might fear that their

objections would result in being ostracized in their particular communities.

The significant difference is that in females, the procedure can include the
removal of the clitoris, the male equivalent of which would amount to
castration.’’ The correct practice of male circumcision does not involve the
amputation of the sexual organ itself. In addition, there is a difference in the
motivation for cutting girls and boys. In males, the ritual signifies the transition
into manhood and an elevated position in society. In females, the ritual is aimed
at controlling the woman's sexuality. This is indicative of the gendered roles
afforded to each, and particularly to the subservient status of women and the

girl-child.

" Boddy op cit note 16 at 78.
! Toubia op cit note 7 at 9.
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After considering the debate within the discourse, | elected to use the term
“female genital mutilation” and all subsequent arguments would seek to justify

this alignment.

1.3 Types of FGM

Although FGM takes on many forms, it is classified into four basic categories
and these differ from region to region where practiced. The names given to the
types of mutilation also depend on the country or traditional group practicing it. It
is important to note that these operations are often performed without anesthetic

in unsanitary conditions.

1.3.1 Type 1: Clitoridectomy
This involves the partial or complete removal of the prepuce and the partial or
complete excision of the clitoris.** This is also referred to as “sunna,” which

means “tradition” in Arabic,

This is the mildest form of the practice, and is often performed with sharpened
stones, knives or razor blades with the woman or girl being forced onto the
ground with her legs pulled apart by the older women. It is also reported that this
may be performed in the dark, adding to the trauma as well as the possibility of
the inaccuracy of the cutting.” Bleeding can be stopped by stitching the cut or

by applying pressure to it.

= Ibid at 10,
* Hosken, FP The Hosken Report: Genital and Sexual Mutilation of Females (1994) 4™ Edution at 33.
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1.3.2 Type 2: Excision
This form of FGM refers to the removal of the clitoris and the fabia minora.”*
Once again, stitching or pressure may be used to stop the bleeding. Excision

accounts for 85 percent of FGM rituals.®

1.3.3 Type 3. Infibulations

This procedure is also referred to as Pharaonic circumcision, which refers to its
common practice in Ancient Egypt®® It is the most extreme form of FGM
whereby the clitoris and fabia minora are removed and the fabia majora® is cut
and then stitched together so that most of the vagina is closed up. A small hole
is left to allow for urinal and menstrual excrements. The legs are usually bound
for forty days to allow the tissue to heal, a process often referred to as
scarification.”® De-fibulation, that is the loosening of the stitches, takes place to
enable sexual intercourse and childbirth and re-fibulation, that is the restitching
of the vagina, will take place afterwards. Thus, an infibulated female may be cut

and re-stitched several times during her lifetime.

1.3.4 Type 4: An unclassified Form of FGM

The UN recognizes an unclassified type of FGM.?® This category allows for any
other ritual carried out on the female genitalia, which falls outside the other
categories, Examples include the genitals being pricked, pierced, scraped and

stretched.™”

14 These are the inner lips of the female genitalia,
= Toubia op cit note 7 at 10

** Ibid at 11.

" These are the outer lips of the female genitalia.
:“ Toubia op oft note Tat 10,

?If Rahman and Toubia op it nore Tat §,

* Ibid,



1.4 Consequences of FGM

The effects of FGM can be both short-term and long-term and have been
classified into physical and psychological consequences, but it is important to
note that women who suffer from these also endure social pressure when their

communities ostracize them.

1.4.1 Physical consequences
An immediate physical consequence is extreme pain because the clitoris and the
surrounding tissue are extremely sensitive with many nerve endings. The pain is

compounded in non-surgical settings where anesthetic is not used.”’

Bleeding is another short-term effect, irrespective of the type of FGM practiced.*
In extreme cases, women and gjrls may die from profuse bleeding. There is little
or no data on how many women and girls have died because the reason for the

deaths and sometimes the deaths themselves are not reported.

FGM is usually performed in unsanitary conditions with instruments that are
unsterilised. This leads to various infections of the bladder, anus, ovaries,
fallopian tubes, womb and vaginal walls. These infections could lead to infertility
or ectopic pregnancies, and in some instances, the accumulation of toxins could

result in death ®

'1'_[ Toubin op vit note 7 at 14,
= fhidar 13,
* hid.



Group cutting, where several women are cut at the same time without cleaning
the instrument between each cutting, could promote the spread of HIV/AIDS,
even though such connection has not been proven.

Other physical problems include the formation of cysts and abscesses, scarring,
fistulae, incontinence and problems during sexual intercourse, pregnancy and

childbirth,*

1.4.2 Psychological Conseqguences

Most studies have focused on the physical and not the psychological
consequences of FGM and thus there is a huge area in the discourse that is
under-researched, and many women's experiences are consequently
undocumented.™

Initial tests indicate that psychological consequences include anxiety attacks,
hallucinations and depression. Infertility caused by infections could also result in

the woman becoming an outcast due to her inability to bear children.

1.5 Historical Overview of the Practice of FGM

Researching the origins of FGM, one is once again confronted with the lack of
clarity on the subject. Fran Hosken clearly highlights the barriers to obtaining an
accurate account of this history when she claims:

To write a true history of FGM would require tracing the many
migrations of African peoples from West to East Africa and back
across the huge, inhospitable African deserts and the enormous, and

almost emply savannahs. [t would require investigating the

j'l Toubia ap cir note 9 at 9,

¥ Wood, AN “A Cultral Rite of Passage or a Form of Torwre: Female Genital Mutilation from an
[nternational Law Perspective” (2001) Volume 12 (2) Hasrings Women's Lew Jowrnal 347 at 366; Touhia,
ot ¢ff note T oae 19,
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wanderings of migrant ethnic groups and tribes, to examine their
feuds, conquest and local wars. It would be necessary to follow the
voyages of Arab traders by land and sea and to investigate their far-
flung commercial activities and their extensive slave trade; especially

their trade of women, in West and East Africa and the Middle East.”®

Hosken also raises concern for the absence of historical documentation of FGM
compared to male circumcision.” This seems to be indicative of the secondary
position women's rights and the low ranking of related issues of the development

of women's health.

This uncertainty with regard to the origin of the practice is evident by the
diversity of claims from the multi-disciplinary studies. Some claim that it

originated in Africa, whilst others believe that it began in the Arabic regimns.“‘

A distinction is made between Arab African and Black African regions, with
conflicting theories regarding the precise regions in which it originated.®® One
theory claims that FGM originated in Egypt (an Arab African country) and
transferred to the other Northern African countries such as Sudan and Somalia
(that is the Black African region),*® whilst another suggests that it originated in
the Black African regions and became assimilated into the practices of the

Arabic dominated parts of Africa.*’

" Hosken op cit note 23 at 71,

a7 =

i,

* Masterson and Swanson op cir 23f note at &,
4 i

© Dorkenoo op cit note § at 33,

* Ihid,

! Ihid,



Hosken makes reference to the Ancient Roman practice of infibulation, which is
explained as being a derivative of the Latin word “fibula” which means clasp."?
The fibula was used by the ancient Romans to tie their togas, and a similar ring-
like device was used to pierce the clitoris of female slaves, to prevent them from

participating in sexual intercourse and possibly falling pregnant.**

The common but incorrect perception is that FGM has its roots in Islam and is
thus religious specific. Studies prove that this practice transcends religion as
Christians, Jews and animists practice FGM.™ Thus, FGM is a cultural and not a
religious practice, notwithstanding the fact that it finds strong support in certain
religious sectors. Religious texts such as the Bible, Koran and Torah, however

43 In

do not advocate its practice. fact, it is suggested that these texts are

incorrectly interpreted to justify the retention of the practice.*

Evidence reveals that in the eighteenth century, the Roman Catholic Church
officially supported the practice and failed to campaign for its eradication,*” and
that western countries continued the practice until as recently as the 1950's.%®
Dorkenoo even cites claims of Sigmund Freud performing clitoridectomies on

women in North America to prevent clitoral orgasms.*®

* Hosken ap cit 23 an 74,

* Jawad, HA The Rights af Women in Islam: An Authentic Approach | 998 at 52,
* Touhia ap cif note 7 at 21,

¥ hid.

4“_" Dorkenoo op off nole § at 36

*! thid at 38.

¥ thid.

A0 ; i E * i . e
{bid, with Dorkenoo citing the work of Robin Morgan and Gloria Sweinem.
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2. The Prevalence Of FGM

By 2000, approximately 130 million women and girls underwent some form of
FGM, with 2 million females undergoing the practice annually.®® In order to
contextualise the severity of FGM, one needs to provide an overview of the
areas where it is practiced as well as the reasons provided to justify its initial and

continued practice.

2.1 Countries Where FGM is Practiced
Any discussion about the practicing countries must include a distinction between

indigenous practice and countries where FGM was brought to through

immigration,

2.1.1 Indigenous Practice

FGM is indigenously practiced in twenty-eight African countries,”' the Arabian
Peninsula,™ Asia™ and Latin America.® There are conflicting reports regarding
the precise origin of the practice. Countries where there is indigenous practice

account for the highest prevalence.

2.1.2 Immigration and FGM
Immigration to non-practicing States has resulted in the global spread of FGM.
Immigrants, whether legal or illegal, have continued with traditional practices,

This means that receiving countries must develop policies for a practice that is

* Rahman and Toubia op cit note 9 at 7.

! Benin, Burkina Faso, Cameroon, Central African Republic, Chad, Cate d° Ivoire, Djibout, Egypt, Ethiopia,
Entrea, Gambia, Ghana, Guinea Bissau, Kenva, Liberia, Mal, Mauritania, Wiger, Nigeria, Senepal, Sierra
Leone, Semalin, Sudan, Tanzania, Togo, Uganda and Zaire, Refer to Annexure A for the prevalence rate.

i; Oman, Saudi Arabia, United Arab Emirates and Yemen.

* India, Indonesia, Malavsia and Pakistan,

) Brazil, Mexico and Peru.

14



foreign to them. Receiving countries include Australia, Canada, Denmark,
Sweden, Switzerland, the United States of America, and the United Kingdom.
These countries have adopted legislation prohibiting FGM. The United States of
America criminalized FGM in 1996 with the enactment of the lllegal Immigration
reform and Immigrant Responsibility Act, whilst France and Canada amended

existing penal laws to outlaw the practice. ™

2.2 Reasons specified for the practice of FGM

Successful eradication of FGM requires that all the role players understand the
reasons that have been offered to justify the continuation of the practice. Some
of the reasons under discussion form part of the analysis and criticisms offered
by those advocating the termination of FGM.

The various reasons to be discussed are not exhaustive, but have to be
narrowed to those most commonly cited by authors who contribute to this
discourse. An analysis of the justifications is indicative of the inequality of

women and their submissive societal roles,

2.1.1 Socio-cultural Reasons

...It was said that a girl who did not undergo this operation was liable to
be talked about by people, her behaviour would become bad, and she
would start running after men, with the result that no one would agree to
marry her when the time for marriage came. My grandmother told me
that the operation had only consisted in the removal of a very small
piece of flesh from between my thighs, and that the continued existence

of this small piece of flesh in its place would have made me unclean and

* Rahman and Toubia ap cit note 9 at 121, 152 and 237.
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impure, and would have caused the man whom | would marry to be

repelled by me.™

The preservation of culture is often tendered as a reason for the continuation of
the practice. It is argued that the ritual marks the trajectory of a girl into
womanhood, and the accompanying elevated status within the community,
increasing her chances of getting married.>” Family honour is thus also linked to
the adherence to cultural practices.®® The passage into womanhood is
challenged because this does not explain or justify the practice on babies and

young girls.

The practice is inherited from the previous generation in order to preserve the
cultural heritage of the group.®® Even in the context of the protection of cultural
rights, one still needs to balance the observance of those rights and the right of

women and girls to be protected from harmful practices.

2.1.2 Religious Reasons

A misconception is that FGM is an |slamic practice but the authorities on the
subject emphasize that it is a cultural and not a religious practice. As stated
above, research indicates that Christians, Jews and animists practice it.*”
Moreover, the religious texts do not sanction it. The interpretation of these texts

favouring the continuation of the practice should therefore be challenged.

* El Saadawi, N The Hidden Faces of Eve: Wamen in the Arab World 1980 at 35,
T Wood op oif note 33 at 357,

* [hid.

* Rahman and Toubia ap cir note 9an 3,

) Ihid at 6.
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2.1.3 Economic Reasons

In many FGM practicing communities, the female is only considered as suitable
for marriage if she has undergone the procedure, and in addition, her family will
receive a dowry for her, increasing her “value”.®' If she is uncut, she will not be

able to get married, thus the family will not receive a dowry and the female is

regarded as useless and in fact a financial burden on her family.™

2.1.4 Hygienic Purposes

The clitoris is often regarded as dirty and harmful to the penis during intercourse
and to the baby during childbirth, necessitating its removal.*® The opposite is
true because FGM causes bleeding, sores, infections and the constant flow of
urine due to incontinence, is extremely unhygienic.™

2.1.6 Controlling Women's Sexuality

FGM is usually used as a methoed of controlling women's sexuality, by ensuring
that they remain virging and refrain from participating in premarital sex.®
Infibulation of a married woman also ensures that she remains faithful to her
husband, as she can only be de-fibulated when he wants intercourse. FGM was
performed on women to “cure” them of masturbation, lesbianism and hysteria.®®
The above justifications should be seen in the broader context of the deep-

rooted socio-cultural inequality of women, thus necessitating fundamental

international and domestic legal refarm.

! Smith ap cit note 12 at 14.
" rhid.

52 Ihid at 14,

™ fhidat 12,

* Waaod op cif note 35 at 358,
 Ihid at 361,
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CHAPTER 3

INTERNATIONAL HUMAN RIGHTS LAW AND

FEMALE GENITAL MUTILATION

This chapter lists the various human rights that are violated by the continued
practice of FGM and provides a historical account of the efforts by the international
human rights community to eradicate it. The focal point will be the instruments of the

UN.

1 Rights Infringed By FGM
1.1 The Right to Life and the Right to Dignity
The right to integrity and dignity is generally regarded as the foundation upon which

all other rights are based, and thus it is interwoven with the right to life.

Notwithstanding the absence of official data in this regard, FGM can lead to death,
violating the right to integrity and the right to life. These rights are guaranteed in the
Universal Declaration of Human Rights® and the International Cavenant an Civil

and Political Rights.™

"" Universal Declaration of Human Rights, adopted and proclaimed by the General Assembly Resolution
217A ({111), December 10, 1948, Hereinafler reterred 1o as the Universal Declaration, Aricle 3 provides:
“Everyone has the right 1o life, liberty and sccurity of person,”

4 [nternational Covenant on Civil and Political Rights, G A, Res. 2200 (XX1), UN. GAOR 21" Session. Supp
Ma, 16, ULN. Doc, A/G31A (1966), 999 UN.T.S. 171, adopted December 16, 1966, Entered imo force on 23
March 1976, Hereinafter referred to as the ICCPR. Article 6{1) provides for the right o life and Arucle 10(1)
provides for the right to dignity
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1.2 The Right to Freedom from Physical Violence

59 s the first

The Declaration on the Elimination of Violence Against Women
document to expressly denounce violence against women, by highlighting its
negative impact. Article 1 of DEVAW states:

[Tlhe term ‘violence against women' means any act of gender-based
violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women ... whether occurring in

public or in private life.

This provision is important as it affords protection from viclence from private
sources too. Article 2(a) is even more specific, as it categorizes FGM as violence
against women, when it provides that:

Violence against women shall be understood to encompass, but not
be limited to ... female genital mutilation and other traditional

practices harmful to women

The problem with DEVAW is that it is a declaration and not a convention, making it
a non-binding document. Thus there is a problem with its status, and in turn

presents problems regarding implementation.

1.3 The Right to Freedom from Torture
Article 1 of the Convention Against Torture and Other Gruel, Inhuman and
Degrading Treatment or Punishment™ defines “torture” as:

...Any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for an
act he or a third person has committed or is suspected of having

committed, or intimidation or coercing him or a third person, or for any

f Hereinafter referred 1o as DEVAW,

" Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res.
39/46, UN. GAOR 39" Session, Supp. No, 51, UN Doc. A/39/51 (1985), adopted December 10, 1984, Entered
inte force on 26 June 1987, Hersinafter referred to as the Convention Against Tormare.
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reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acguiescence

of a public official or other parson acting in an official capacity.

It is argued that FGM constitutes torture as well as cruel, inhuman and degrading
treatment not only because of the extreme pain experienced during the cutting
process, but also due to the suffering that is endured throughout the female's life,
exacerbated by sexual intercourse and childbirth.” It is also a systematic violation

perpetuated against persons because they belong to a specific group.

1.4 The Right to Freedom from All forms of Discrimination
The Convention on the Elimination of All Forms of Discrimination Against
Women'? defines discrimination as:

...Any distinction, exclusion or restriction made on the basis of sex which

has the effect or purpose {.‘If impairing or nullifying the recognition,

enjoyment or exercise by women, irrespective of their marital status, an

a basis of equality of men and women, of human rights and fundamental

freedoms in the political, economic, social, cultural, civil or any other

field, ™
In order for FGM to fall within the ambit of this provision, it must fulfil two
requirements. Firstly, it must be conduct which creates a distinction based on sex
and secondly, it must prevent women from enjoying fundamental rights equally
with men. FGM meets the first criterion because the practice is based on sex,

even though men also undergo circumcision. The cutting that women experience

seeks to significantly alter healthy tissue with far reaching long-term effects.

1 Wood ap eif note 35 at 380

™ Convention on the Elimination of All Forms of Discrimination Against Women, GoA. Res: 34/180, UN.
GAOR 34" Session, Supp. No. 46, UN. Doc A/34/36 (1980) adopted December 18, 1979, Entered into foree
on 3 Seprember 1981, Heremalter referred to as the Women's Convention.

™ Article |
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The second criterion is also met because the underlying reasons for the cutting
also differ substantially, with men receiving an elevated status within the
community, whilst women's sexuality is restricted and controlled through the
practice. The extreme physical and psychological consequences caused by FGM,
deprives women and girls of fundamental rights and freedoms thereby preventing
such females from being equally situated with men. As both requirements are met,

the continued practice of FGM is a violation of the Women's Convention.

1.5 The Right to Health
Numerous instruments provide for the right to health as a fundamental right. The
African Charter on Human and Peoples’ Rights provides that:

Every individual shall have the right to enjoy the best attainable state of
physical and mental health™

The Universal Declaration provides:

Everyone has the right to a standard of living adequate for the health
and well-being of himself and his family.™

The United Nations Fourth World Conference on Women'® confirms this, adding:

Health is a state of complete physical, mental and social well-being and

not merely the absence of disease or infirmity.”’

Rahman and Toubia argue that this right can also be read in the negative, namely,
that any act that would impede not only the physical and mental, but also the

sexual and social health of a person, must be prevented.”

™ Article 16 of the African Charter.

" Article 25 of the Universa! Declaration of Human Rights, G.A. Res.217A (111}, UN. GAOR 3" Session
(Resolutions, part 1), UN. Doc, A/R10, adopted December 10, 1948, Hereinafier referred to-as the Universal
Charter,

' Hereinafier referred to as the Beijing Conference,

" Paragraph 89 of the Platform for Action,

™ Rahman and Toubia op cff note 9 at 27,



1.6 The Rights of the Child

The Convention on the Rights of the Child’® and the African Charter provide that the
"best interests of the child” is vital.®® Both instruments expressly prohibit that
traditional practices be performed on children. Article 24(3) of the Children's
Convention provides:

State Parties are to take all effective and appropriate measures with a
view to abolishing traditional practices prejudicial to the health of

childran,

Article 21(1) of the African Charter states the following:

State Parties to the present Charter shall take all appropriate measures

to eliminate harmful social and cultural practices affecting the welfare,

dignity, normal growth and development of the child and in particular:

(a) those customs and practices prejudicial to the health or life of the
child: and

(b) those customs and praclices discriminatory to the child on the

ground of sex or other status,

FGM falls within the ambit of prohibited cultural practices referred to in these
respective provisions. Moreover, duties are placed on member States to actively

adopt mechanisms to eradicate and prevent such rituals.

2. A Historical Overview Of The Legal Responses To The
Eradication Of FGM

After the Second World War, the international community emphasised the protection

of human rights on a global level. The discussion below traces the UN's response to

FGM.

™ Hereinafier referred to as the Children's Convention. Refer to Annexure B [or the status of the Member
States and ratifications to the Children’s Convention.
* Article 3(1) of the Children's Convention and Article 4 1) of the African Charter.
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In 1958, the Economic and Social Council of the UN®' attempted to place FGM on
the agenda by inviting the WHO to investigate the practice and to adopt measures
to stop it. In 1859 the Assembly of the WHO declined the request and shortly

thereafter, declined two more similar offers,

The UN declared the period between 1975 and 1985 the Decade of the Woman and
it was during this period that FGM once again surfaced as an issue within the UN. In
1980 the UN Mid-Decade Conference on Women and the Non-governmental
Organization Forum in Copenhagen was organised as part of the events of the
decade, and it was at this forum that FGM was raised as a cultural practice affecting
the health of women and children. The complexities of the matters were not
discussed though, and in fact, the Non-Governmental Organisations dealt with the

related issues in more detail

The Women's Convention was adopted in 1979 and subsequently came into force
in 1981. This was the first document to address the issue of discrimination against
women and its adoption was applauded and hailed as a beacon for women’s rights.
The jubilation was short-lived though as the shortcomings of the instrument became
evident, An express prohibition of violence against women was conspicuously
absent thus not affording enough protection for women. The Women's Convention

has been widely signed and ratified,™ but its reception into countries is slow.

Another criticism of the Convention was and still is that its goal is to establish formal

equality, that is, to position women as being on an equal footing to men. It is

:“ Hereinaler referred to as ECOSOC,

% Rahman and Toubia apr cfr note % oar 6,

i3 b z . . . o ' . .

" Refer to Annexure A. The United States of America is not a Member of the Women’s Convention.
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acknowledged that this is important, but it does not take enough cognisance of the
fundamental, historical and systematic discrimination of women. Therefore,
substantive equality needs to be explored, firstly due to the disadvantages women
have suffered based purely on their gender; and secondly, because it must be
recognised that women and men are different and thus cannot always be treated
the same. The most obvious example of this is the biological differences, which in
turn means that there must be special laws and rights just for women with regard to
reproductive and maternity rights that would not apply to men. Critics highlighted

these problems, overshadowing the progress that was made.

It was during this period that Mrs Halima Embarek Warzazi was appointed as the
Special Rapporteur on Traditional Practices Affecting the Health of Women and
Children. The international community regarded this as advancement in the
eradication of FGM.

In 1989 the Committee on the Elimination of Discrimination Against Women®
adopted General Recommendation No.12 on Violence Against Women,® but it was
the adoption of the General Recommendation No. 19 which expressed violence
against women as a form of discrimination. General Recommendation No.14 was
issued in 1990, expressing CEDAW"s concern about FGM. Recommendations were
also made to reduce the high rate of mutilation. This later recommendation provided
for state responsibility for violence against women whether from a public or private
source. The lobbying of activists resulted in violence against women becoming a

significant issue in 1993 at the UN First World Conference on Human Rights in

** Hereinafter referred o as CEDAW.

=5 . ¥ e . - r 5 r 4 . e

* Report of the Committee on the Elimination of Discrimination Against Women: General Recommendation
No. 12 (8" Session 1989).
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Vienna, and subsequently, was catered for in the Vienna Declaration and

Programme of Action.®®

As a result of this advocacy, the General Assembly of the UN adopted DEVAW in
1993 and in 1984 Radhika Coomaraswamy was appointed as the UN Special
Rapporteur on Violence Against Women to monitor its adoption and implementation
by member states. DEVAW extended the definition of violence against women to
include harmful traditional practices and provided that member states could also be
a source of violence against women. Article 2(a) categorizes FGM as a specific form

of gender —based violence.”’

This development acknowledges violence against women as discrimination because
the gender imbalances and inequality experienced in all spheres of society prohibits

women and girls from the full enjoyment of rights.*®

1995 UN Fourth World Conference on Women with the Beijing Platform of Action
where FGM was once again addressed with the emphasis on the development and

implementation of international policies.®

Since the Beijing Conference, programmes have been developed to implement the

concerns raised at that forum.

" Hereinafter referred to as the Vienna Declaration.

" Article 2 of DEVAW provides: “Violence against women shall be understood to encompass. but not be
limited to, the following: (a) Physical, sexual and psycholagical violence oceurring in the family, including
battery, sexual abuse of female children in the household, dowry-related violence, marital rape, female
genital mutilation and other traditional practices harmful to women, non-spousal violence and violence
related 1o exploitation.™

l'i O'Hare, UA “Realising Human Righs for Women™ Human Rights Quarterly (1999} 364 at 374,

* Toubia op cit note T at 11,
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CHAPTER 4

AN ANALYSIS OF THE EFFECTIVENESS OF

THE INTERNATIONAL HUMAN RIGHTS INSTRUMENTS

i 7 Factors Impeding The Effective Enforcement Mechanisms Of
International Law

At a first glance of the international human rights laws, one could be inclined to

believe that women's rights are adequately protected. A closer study of the

application of these norms reveals that there are serious flaws with the

enforcement mechanisms of laws protecting women. The factors contrib