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CHAPTER 1

INTRODUCTION

L1 Background to the Study

In 1996 the King of Swaziland, Mswaa [11, commissioned the Constitutional Review Commission
[LRC) to embark on a constitutional exercise whereby people would make submissions abour the
consttution drfiing process. The submissions would then be used as a base for the drafting of a
new consttunon. When the CRC published itz Report in Augusr 2001, buman aghrs activists and
women were devastated by the fact thar the report did not engage with the protectnon of human
vights in & comprchensive manner. The Repost firstly states thar international bosman oglis
mstruments will be subject to the laws and customs of the country, Sccondly, it reinstated the
posiion that women cannor pass their citizenship onto children born from foreign fathers, whereas
their male counterparts can pass citizenship even to children born owtade Swaziland.! Theze two
provisions, 1F entrenched in the new constimton, will have & great impact on the advancement of
women’s rights in Swaziland, as Swazrlaw dad custoni regardwomen as minors for all intents and

PUTPORCE.

1.2 The Problem

Swaziland is 4 patriarchal society which means thag social, legal and political power is vested in men.
This means that men are dominant inall spheres of 1ife, including the family where they are given
status as heads of houscholds and dedision-makers. Women, on the ather hand, hold 2 minority
status to that of men, This has implicatons for women’s autonomy as decisions are made on their
behalf and they are perpetually under the puardianship of males. Marwick nghtly observes that the
legral posion of women among the Swazi iz one of perpemal puardianship: as a child, 2 airl s inder
the guardianslup of her father and upon marnage, the hushband assumes authoniry over her life?
swaziland prionuses culrural values. These traditional vilues serve to entrench parnarchy through
stringent culiural praciuces that are H.I_"EL‘FIL{:IJ and obscrved I.}:.' sOCICLy. Tatriurchal relatons promow
inequalicies berween men and women. There are certain cultural practices which 1mpede the
advancement of women’s human dghts, Such practices are associated with marriage. Marmape

compounds the problem mn the sense that it carmes with itself the cultural practices that perpetuate

The Constitutional Beview Commission Report (CROCY (2000 749,
B Marwick ( [966) 66,



the sterentypical roles of women in society, By virtue of such practices women have unequal nights in

tespect o property, inhentance, marriage, divoree, children and the household.

swaziland has a dual legal system, This allows for the general law (Roman Durch Common Law and
stamory Law) to co-exst with the customary law (Swaz tradinons and cusioms). Pammarchy s
theretore insntunonalised through Lot customary Taw and general law. This has senous implicanons
for women's independence as they exist in the shadow of the men who restnet their freedom of

meverment and cholee,

The faer that Swaziland has not eatfied the Internatonal Convention on the Elimination of All
Forms of Discriminaton Against Women (CEDAW) 7 compounds the problem for women, a5 they
are lett wath na ool for legal redress should their nghts are violated, Lobbying and advecatng for the
ratificanon of this mstrument has nor reaped fruitful results in Swasland, The foregning heps a
question 10 be answered: How can women's nghts be advanced given these particular constraines?
The objective of this s o provide probable solutions for the advancement, recopmibon amd

resbization ol women's fghis in Swaeland.

Te achieve this objectve, 1t would begeecssary to consider the expenences of countries where
women's fghts are entrenched and where epnstitutional values are incorporated into legislation.
South Africa hag, for example, activelyidvanced wemen-by-putiing (legal) measures in place for the

protection of ther dipnity and equality mrall spheres,af life.

-3 Objectives

The purpose of the mini thesis 15 to examine a aumber of cultural pracuces that impact neganvely on
women’s rights. Tt will be shown that cultural practices constitute core obstacle for the realizabnon of
women's rights in Swaziland, Most of these traditional practices are linked to marrage or marital
status, The manal status of @ woman largely determines the extent to which she can enjoy her fghrs
as an individual. Closely linked to marriage is the land ownership problem whereby women are
deprived of ownng property because of their female gender. Finally, the nruals performed when

hushands die will also be examined as these ton violare the tights of 2 woman as a human being,

This mmi thesis will therefore attempt to address the 1ssue of how cultural practices can made

comparible with human dghts, T'he assumprion is thart this 1s indeed possible. It will be argued that as

Comvention en the Elimination on All forms of Diserimination Against Women (CERAW ) adapled by
the 17 Gieneral Assembly on 18 December 1979, entered into force on 3 September 1981,
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long as these cultural practices extst, women in Swaziland will never enjoy equal cittzenship stams.

The proposed recommendarions that will follow sall proceed from this basic prenuse

Three culmiral practices have been selected for this purpose: They include;
Marrnge;
Landownershp: and

Widowhood,

14 Research Methodology and Literature Review

The research will be based on available lierature on readimonal African practices and their impact on
women's nghts, In conceptuahising culture and cultural pracnces, feminise theories will be employed
to appreciate the omgoing debate on enltoral universality and relatnsm: This approach will ghlighe
the problems that women face in realizing their rights as indmiduals o eelation to their culmee and
society and wall show how rraditional soceral values contnbute to the disadvantaged posinon of

wotnen hold sociery.

Scholars, particularly those who have contributed to the debaie on women's rights and customary
law m Africa, will be examined. The fescarch will wse 4 muln-prone approach and will therefore
benefir from writings of legal scholags aﬂhhiup;}[{_gt;i;ai feminiss, human rights acovises, women's
rights smucies and arocles from websitésiand jeurnals. | 'The experiences of scholars who have first
hand expenence of Swazr and South Afngansecieyzwll e wrileed. Jurisprudence on this subject wall
be consulted and internatonal human rghts v dealing wirh the protecnon of women's righis will

alsey be considered,

The proposed research will comprise of & comparanve analysis between Swagiland and Sourh Africa.
To this end, relevant legislation from both countries will be reviewed with a view 1o address the

parncular shortcomings i Swaz kw,
1.5 Overview of Chaprers

The first chapter serves as an muroducton to the present study, To this end, the chapter wall provide
the background o the study, nutIining the problem, objectives, methodolopy and lterature 1o be
reviewed. The second chaprer provides a conceptual framework of culmre and cultural pracuces m
\frica m general. Chaprer 3 consists of an analysis of the idennfied cultural practices both n

Swaziland and South Afnica. The aim of this chaprer is m show how culure impacts on the

(5]



advancement of women’s rights. Chapter 4 is the core chapter of this mini thesis, as it seeks to
ustrate the rension berween human rights law and eulteral practices, It is in this chaprer thar &
balanced approach berween culmural practices and international human 1o will be examined with
view o derermine to what degree Swaziland can raofy CEDAW while maintaining posiive cultural
vilues. For a way torward, the Consntunonal Review Commussion (CRC) Reporr 4 will be examined.
Tos this end, the legal and consnunonal route taken by South Afnea will be exanuned. Conelusions

anel recommendations will follow o the final chapster,

4

Constilutional Review Commission (CRC) Report Aupust 2001,



CHAPTER 2

CONCEPTUALIZING CULTURE AND CULTURAL PRACTICES
2.1 Definition OF Culture

According o A An-Na'tm, culture 15 the source of the indwidual and communal worldviews it
provides both the individual and the community wich the values and interests to be pursued in life as
well as the leginmmate means for purswng them.® It supulates the porms and values that contmbute o
people’s perceprion of their selfinterest and the goals and methods of individual and eollective
strugples for power within a soclety and societics, As such, culture is a primary foree in the
soctalization of individuals and a major determinant of the consciousness and experiences of the

Commani

Culture 15 the source of our ddentity, it providesthe eangext that defines acceprable behaviour in a
society. Spectal bonds of community fosm, berveen persons shuring 2 common cultural hentage.”
These nes can be very heneficial espezially to women, as thev find 2 support system and share
burdens within therr particular culrural gommunity. Caltaeal tredinons can serve as devices designed
o protect those at risk i sociery, includme women, munonnes, the eldecly, the disadvantaged sl
chiledren. Untormumacely, many pracoces orpsally snended  tocprotect women and the girl-child
instead become an obstacle 1o their empowerment and in' the most extreme cases, threaten their

health and survival, A Rao armculates this dilemma as follows:

Ma social geoup has sulfered greater viclation of its human rights in the name of colture than women.
Regirdless of the pamcular forms i takes in different soctenes, the concepr of culiure in the modeen

state circumstances women's ves in deeply symlolie ws well as immediately real ways, #

A An-Maim (el (19900 | Muman Reghy tn Cress-Culterad Perspecriver 4 Ouest

Jfor Cansensus 23,

As above,

C Cernn & J Walloee in Askin & Koeng (eds) (1999) | Women nternational Humean Rights
Leavw 023,

AR in Peters & Weber (eds) (1993) Wamen s Rights, Hwman vights: Imternationgl Feminise
Perspective 167 =104,

Ln



2.2 Universality Versus Cultoral Relativism
2. 21 Universality Of Human Rights

The uvmversalite of human nghes has been esmablished under nternanonad faw, The Vienna
Declaranon and Program of Action provides thar human aghes are mdiasible, interdependent and
inter-related. It further states that states have a duty to promote and protect all human rghrs

repardless of eulrueal or historical or religious backgeound.,

The Universal Declaranon on Human Rights (UDHR) 15 the backbone of the universal notion of
human oghits, [t confirms that everyone 15 entitled to human aghts without discrimination of any
kind. 1his means that human nghrs are tor all human betngs, regardless of race, eolour, sex, language,
relyninn, polircal er ather opinion, natonal or socal onmn, birth or other stams. Non-discnmination
protects individuals and proups apanst the demal and violanon of their human oghes cepardless of

culmural consideranons,

Universal human nghts do not imposeong eudtaral standacd, but rather one legal standard of
minimum protection as a precondition for human dignity: As 2 legal standard adopred through the
United Nationg, universal human rights-represent theshard-won consensus of the international
eommumty, nat the culteral impenalisyd Bf pRFPIGEAregon e set of traditions. ! Tt s fexible so
as to be relevant to diverse cultures. Aliliangh the Yieana Declamnon provides for the recognition of
culture 1 the promotion of human nights; it does not, however, discharge the obliganon of states to

prestect humin nghits.
2. 2. 2. Cultural Relativism

Proponents of cultural relanvism argue that the principles of human nghts enshnned in the Universal
Dieclaranon reflect Western values rather than their own!? They eontend dhar the valdiy of any
pracoce must be determaned by the specific culture widin which 1t oceurs. Therefore, cultire 15 the

primary determinative factor to decide whether or not a _r:lmcticc 15 :,!f_‘l;:t:1:ll:l.|}]u.

Vienna Declaration oned Program of Active 1995 Part 1 par 3,

[} Avton-Shenker  “The Challenge of Human Rights and Coltural Diversity™ (1993) Published by the
Umnited Mations Depariment of Public Information DPY 162 T/HR--March 1993

<htpatwww un.orgdrights/dpil 627e.bt= [accessed on 15 May 2002,

As above,

C Comna { 19%4) b Human Rights Queeterly T



At the UN Werld Conference on Human Rights held o Vienna in 1993, three regions namely Afnica,
Latin Amercan/the Caribbean and Asia adopred o declaration which emphasized thar althouph
human mghts are universal i maee, however they must be considered in the context of histencal,

cultural and relimous backgrounds !

Cultural relatvists argue thar human rights as understood in the West are not necessarily applicable
ror the develeping world or other non-Western soceties on the grounds that their philosophical bases
differ. African socienes, for example, are not based on individualism bur on communitananism and
hence cconomic and social rights are pdoddsed. Conversely, the Western conceptions of human
tights are based on the notion of individual autonomy and more emphasis is placed on cvil and

polieal vghrs

Culrural relarvesm, therefore; 15 based on the assertion that human values, far from betnp unmrersal,
vary across different cultural perspectives. As such, human rights could be interpreted differently
within disnnet cultural, ethnie and relipous tradinons. ' Accordingly, relamvism would only be subject
e the stae's discreton, racher than o ety iptemations! legal unperatve. The proponcuts of
relativism further assert that the different vales held by dfﬁ'eﬂ‘nt cultures are equally valid and none

can clam to be superior, '

Oine of the pEGpomenrs afl J‘:l]:Hi'.“‘l:-.!‘ﬂ.J'l}ﬂﬂﬂﬁ”’_&‘, hSF d!ﬂd‘:d the doctrine of cultural relativism o
"strong”’ and “weak” strands. A strong steand o5 where tulture 15 a determuning factor for the validiry
of a moral code or socml norm.”’ Weakicultural relanvism, means that human rights are essendally
universal, bur concedes thar culture 15 an important soorce of excepion 1n the mterpretlion of
humian rights. Donnelly argues for weak cultural relativism i which culnire 15 an important
wigredient, butr without aeplecting or ignoring the universality of human nghes. It thus becomes
posstble o speak of some basic universal standards of human rights. 15 M Ennajl, a feminist writer,
opts for an wnrermediate amitude. She aggues for the universality of human oghts that §s
acknowledged ar least in relaton to the basic ponciples of human aghts, in particular those rghts
thar are relevant to or priontse human dignity, The author therefore recopnizes that cultural

varanon 15 crucal and that human rghts principles must be adapted to the histoneal and social

Ak ahowe,
i 8 Ennagi Cultureal Relotivism and Human Rights: Evidence from Morth Africa”™
<hitps e, b e i humphirey seminar/mohahtm= [accessed on 23 July 2002].
e Avton-Shenker (10 ubove),
L Mathian "Culural Values and Relativism: The example of women™
www aasianst orviewpointsMathan htm [secessed on 10 August 2002,
5 T Donnely in Ennaji (o 14 gbove),
i As above.



context of 4 gwven sociery.

Hewvewver, the assertion thar human rights vary across socientes could be said o impede on women's
rights. Cultural relanvism undermines the universalicy of human rpghts and the vanous definitions of
rights relative to different societies, histories culmres and relipions. [t is being used to justfy the lack
ot rights, explowanon and repression. By rejecung or disregarding their legal obligaton o promore
and prorect human nghts, states advocanng cultural relativism could therefore rise their own culnural

nerms and parbculannes above international human oghts standards.

While concerns of cultural relativism arse with respect to human rights generally, it is stoiking that
culture 15 much more frequently invoked in the context of women's rights than in any other area of
law. This could be attnbuted to the fact that women's tights are often defined i relation 1o their
roles in the famulv. Therefore, the quest for women’s nghts threatens patnarchy which, in a nutshell,
prerpe s the infernonty status of women in soctery. To that end, rhe dehate is centred on the rights

ol women which are seen a8 a threeatr 1o cultural and socieral values

2.3 Legal and Feminist theorics on the debate

According 1o I Fox, relanvism denores-ealture tobostatieand dgid as opposed to fwid, shifting,
emergent, contradictory and processuald! This, accosding o Fox, is a false notion which can only be
achieved through polingal coeccion nad tultumlmitmnahim she contends that even i relatively
iolated and/or egalitarian groups, vanatonsin values and theexistence of power dynanics should
challenge us not to accept too easily the ethical elatvistperspective. She argues that ethical

relatrvism s, theretore, always an expression of 4 conservarive or hegemonic posinon,=

Feminist anthropology supports the view thar context s entical for any given situation, However, the
context should be understood as a part of 2 much deeper and complex totality within which a
partcular context is necessary subsumed. In doing so, significance should be given to the three
penerations of human aghts, This 15 because third generation rights are treated as less important than
first and second generaton of nghts, thus calling nto question the universal validity of human
nghts® This view 15 supported by R Cook who guestions how universal human nghts can be

lemnrmsed in radically different socenes without succumbing to either homogenizing nniversalism or

B (14 above),

o § Cloka-Onvango & S Temale (1995) 17 Humearn Rights Quareeely 713,
1y Fox in Magnurelln Ced) ¢ 1998 2 A fiican Stdies Dharterly,
Asabove.

As abave,
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the paralysis of relatvism.2! Fox ‘s contention is that universality and specificity are not necessarily
intrinsically opposinonal forces, nor that they are mumally exclusive either conceptually or
practicallv.® In short, Fox argues that universality and relativism should be made compatble in the

quest for women's rights.

Two African fenmmists waters, | Oloka-Onvango and 5 Temale® argue that we should move beyond
the debate on relanvism and universalite toward an alternanve approach to women's oghts. They
supgest that one possible remedy would be an “intra-culmeal and cross cultural dialogue which
tecognizes that the personal is political but the political s exeremely dch and diverse” 77 This
approach, they arpue, will enable anthropologists to recognize culmiral assets and limitations on all

stdes and rake coprusance of the dinlectic hetween rhe personal and the polineal.™

A Murua, an Afncan lepal scholar, argues thar the notion of indrndual nghes must always be applied
i a specific social milien.™ She motreates for a thorough understanding of the meaning of human
nghts and the comphcated processes through which they are protected and realized * Such an
undersanding would fink isexeicaably the concepés ol human nghis, peoples” nghes and the duoes
of individuals. Individual nphts cannbe mal:;m:n:ﬂ: T -._“&q'gi;.'!,l'-and poditical vacoum devosd of the:
duties assumed by individuals. This appears rorbe truees-Africn than anywhere else, 31 Mutua is of
the view that the relationship berweed individugls and sociery in Africa 1s different from that in
Western societies. Tr follows that by concentpsrinsesclasivaly-on the individualistic approach of the
West or the communitanian approach; of Afocg, the degree, of personal autonomy of individuals in

sociery will be vndermined.

RT Nhlapo, a South African legal scholar, srares that patnarchy 15 a major point of frictton berween
customary law and practices on one hand and indmdual nphts on the other hand.™ He argues that
most of the customary practces which impact on women’s rights are related o marnage. Nhlapo
sccomdingly proposes a two-pronged approach o accommodate culture in an open and democratc

sociery, The first approach refers o the need of cultures to adapt to changing imperatives: the second

B oCook ceddy (1994) Frman Bghts of worten: Nationad and faternationad Peespeciives.
Fox (n 21 ahove).

Mpka-Chivvango & Temale (n 20 abowved T13.

A above,

A above.

3
an
25

v Mutia ¢ 1995} 33:39 Virginig Jowenad of nternaiiona! Law 340-341,

o As above,

H A= phove,

i 141 Nhlapo “Demoeratisation and Women in South African Constitution: The Challenge of African
Customany L™ < Biepsfwww. uneseo_org/culturedworld repori= [secessed on 13 May 2002],



refers to mdical and legislanve methods intended to realize the goals of a constitution that attempts

ri enrench culniml nghts agunst the background of strong ndividual enntlements 3

Mhlapo’s approach thus requires an evaluation of cultural pracoces m relanon o the current socio-
economic conditions, to ensure that cultuml hentages are not preserved ar the expense of women's
rights* A commitment to human dghts should be as genuine as the commitment 1o cultiral
diversiv. Ta achieve this, the competing wodd views of Westem and African societies should

procecd as nononal equals,

Like some of the scholars analysed above, Nhlapo sees the solution towards achieving human nghes
to be situated i the “balance up” approach, which he agrees would consnmure a challenge ™
According o this approach, a culmral practice cannot simply be ousted without care ul consideranon
of whether or nor it constintes a violation of the consntution. This consideranon should nor,

however, be based on mdwadual opinton,

Ome would rend o agree with Nhlape's theory an the sense that & balinced approach may well
accommaodate society as a whole. Andppioach-that favaies omg section of society above the otheris
not viahle in a democrte society thatseeks to proect women's nghrs. A balanced approach imphes
that those cultual prachces which do aot minnge upon any mehes are mantuned, Such an approach

would enable all to be accommodated witheusalienatme or enforcing any belief systems,

N Vilakan, a Swazt femiise witer, asgues Forcehedly agamsr the use of culture as a basws fors bl of
nghts m the draft Swie Constotution, She contends that culture 13 not a umifying force i societics
and 1t cannor, therefore, be an exclusiwve yardstick for the carving ot a bill of human nghts * Thar s
hecause it s not necessanly the majorty that dictates what culnure should be bur the dommant view
mstead. The majornty of Afncan societies are patrarchal and thus pronnse male prvilege and male
dominance, Culture 3 therefore defined in terms of parﬁasthy. As a consequence, Afncan culre
conrans elements that could be said ro viclate the human digniry of women and lead o self-

demigranon ¥

Wilakat there fore argues agunst the use of culture as 4 means to promote human rghts. She seems to

iy herselfwath the theory of universahsm. She beheves thar human nghts are free of unnecessary

” As shave
" As abave
" As above
3 Vilnkati (301117 4
¥ Agnabove,
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proscaptons which tend o render human rights non-absolute. For her the concept of fuman 15
wiportant, and therefore human nghts denaote universality which 1s i direct contrast to the absolute
relativism of culture. A hill of rights can therefore only be based on universal values rather than on
cultuee which is confined to and differ from society to sociery. Vilakati seems to concede that the
balanced approach may embrace a more practical solution. To this end, she argues thart the best that
can be achieved using Swazi culture as a determming factor for fomulating human rights standards 1s
to assume an interrogative stance towards it, for not all of cultural practces promote what 1s good,

mseand desweable n Swazsocery
2.4 Bevond The Debate On Universality And Reladvism

I 15 therefore impertive when crafting a solution for women’s aghts, parniculacly in Afrnica, to move
beyond the debate on universality and relativism. The debare thar rights are relative rather than
unmversal, or vice versa, should be a spnngboard towards a viahle solunon. For women to enjoy
human rights, the universal natuee of human oghts must be recognized. Such nghes should be
implemented 1n cognisance of socetal values. However, that which s at the crux of the debate must
be pomnted our, namely thar women's nehis - the contéxe of-Afocan socienes are a threat to certam
culmel pricnces that could be sad to skt women’s aphts The balanced approach proposed by

Nhlapo may well be fundamental to addressitg this mherent con fhcr

Every human being has the nght ro; pacticipate in, oy and develop cultural hife and wennry.
Culnieal oghes are not, however, absolute: The oght w qultuge 3 limited ar the pannt ar which
mtnnges upon another fundamenral rght. In accordance with internanonal Taw, no nght can be used
ar the expense or destmucton of another. This means thar culmeal oghes cannot be nvoked or
mterpreted mnosuch a way as to ustfy any act leadmg w the denal or wiolanon of other human aghs
and fundamenral freedoms. As such, clamng cultural relatvism as a means o jusafy a violinon of
human oghts constirutes an abuse of the nght to culmre. Justificanon for any violanon of nghts on
the basis of culrure has no validity under mternadonal law. Cultusl oghts do not presupposes a
violation of human nghts under the dispusse of culniee, bur all culiieal cghts should be enpoved

cngnisant of advancing the dignaty nf women 2
£ 3

As above.

It Coomaraswamy in Cook (ed) (1994 Human Righty of Women: National and hiemational
Perspeetive 32-33

Mhiapo (n 32 above):

Internatiomal Covenant on Eeonomie, Soeal and Cultural Bights (ICESCR) adopted by the 1N
Giencial Assembly on 16 December 1966, entered into force on 3 January 1976
Axvton-Shenker (n10 above)
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Traditional culture 13 not, therefore, a substiute for human oghts. However, it provides the context
within which rghts are emjoyed. Greater understanding of the ways m which rradinonal cultures
protect the well-being of people would illuminate the common foundanon of human digniry on
which the promoton and protection of human oghts are based. The recogninon and apprecaton of
i particular cultural context would serve to facilitate, rather than reduce, the respecr and obscervance

of humin cights 9

2.5 Conceprualising Cultural Practices

In concepnuahsing cultural practices, three tmditional pracnces have been wennbied as crucial 1o the
advancement of women's rights. These are:

o Marriage,

s Land ownership; and

s Widowhood.

2. 5.1 Marnage

I'he concept of marcape i Afocan secengs-entals the ipimng together of owo fmilies. Maroage
theretore groes beyond the mdwiduals by invelving society at large. Marnage 1s conceprualised as the
joming together of o elatonship between 8 man and women, thus mcluding both polygamaous and
momagimons marages. Marmage in Aocin sooenes s hichme commutment o such a degree that
even the death of one party does aot termmare the elaganshp between the mwo families® To
sustamn this relanonship, certain culmiral ‘practices ard observed such as &uapena levieare) and bl
(somrate] which perpetuated the relanonship beyond the bife of either party. The payment of
prmeifody (hode poce) is another pactce closely assocated with the ereenal unificanon of the family.
Where emalatols 15 pad for a woman, she belongs to her n-laws for all intents and purposes. Should
she die, her famuly must take a sororare as a replacement. In the event thar the husband dies, the wite
remains with her m-laws who will provide a levitate to replace the deceased husband. Another
practice 15 that of &wesdsiava (forced marnage) whereby the father of the girl would choose a
husbind for her whilse she 5 sall young. In some mstances the girls would be married off w0 elderly

men 1o sertle debrs of rheir fathers. 2

Traditenally, @ marmage reliconship m African socienes was intended to serve three major funchons:

the cononuation of the neage group through natual repoduction, the provision of domeste lboue

13
As nbove,

" Armstrong (T983) WLSA Working Paper 7,
g BT Nhlapo (19490) 138-139



by the wife and as a means through which wader polincal and cconomie alliances were established

berween the Bamilies of the wife and thar of the husband 4

Wamen's lack of equality in marnage is associared with paralineality and parolocal residence, the
custom according to which a marded woman resides on her husband’s land o produce children for
his hineage. In many Afncan socienes brde wealth or brde price (badd)*7 s effectively the purchase
prce of her productvity and fertility. Lofeds constututes the merger between two families ™ In most
mstnces women depend on marmage w gain access w land. The consequences of marmge under
customary law have far reaching imphcations for women as the marmage accords women minority
stiatus forall ntents and purposes. They cannot make decsions about ssues atfecomg thew very hves.
Tt could be aged thar these processes vinlate Article 16 of the Convention on the Elimmnaton of All
Foms of Discominaton Against Women (CEIDAW)LY? This research assumes that it is the mmaority
status of Afncan women that gives dse tooall the vicladons against women within the fmuly
structure. Tt will be agued that the filure of women o acquire land 0 rheir own tight s o dueect
consegquence of their minoary stas. Furthermaore, when ther hushands die, wadows suffer distinet

homibabon, ™

2.5.2 Landownermship

Landownership in Afacan socienies 1s associited with power and status. The more land you own, the
higher your status in socwery. As indicated-above Stwomen-hold a minonty status and as such are not
considered for the allocation of land. Tothat end, female landowners are unheard of, Every aspect of
power 1= associated with men. For thptreason women can jonly aees (but not own) land through
their male elatives or hushands. Although marmed women can access lind through ther hushands,
mantal powee (thar renscends even to the extended Brrmuly) can lead to the depovanon of such land.
In mstances where the relatonship tuens sour, women bear the consequences as they are evicred
from their hushand’s land. However, smee culure dictates permanency in a madral relationship, the
wite’s farmily would abways rerurn her to her mantal home, thus refusing to give her any land, Such

women become victms of ciccumsteances and, by extension, ther cluldren suffer as well.

As above,

" [Umust be noted that the Siswati word emrafododo (bide priced will be used instead of fohola for this
renmi Thests,

1h M Owen (19967 53

p Articles 16 (1) and {2} provides for equality in mamage bebween men and women when

= entenng into marcage and upon dissolubion during and afler mamizge.

See par 2. 5, 3 and accompanying footnotes,
Par2:5. 1.



2.5, 3 Widowhood

Widowhood 15 a concept that signifies the mouming for a spouse. The sdea behind this notion s the
showmg of respect to the deceased by nhservance of otuals, lest a bad omen is broughr to sociery at
large. This culture 5 practiced differently by different socienes. What s strking, however, 15 that
widawhood tends to impact far more tmumatcally upon women than men. Only widows are
subjected to restrictons and endure the humiliating nmals 0 celaton to deess code, food, hygene
and sexual acovity. Societies artach significance o these mles, a violanon would render the
pempetrator hable for pumshment® In Lesotho and Zambm, for example, 1 widow s placed undera
blanket unnl the bupal of her husband proceeds® The behaviour i relation to mourning s
utherently gendered; there 5 neither any shpgma attached to a widower nor any stonce rules that he
should ohserve. A widower 15 allowed to marry as soon as he wishes. This practice 15 essennally
jusnfied on the grounds that as a man, the wadower requires someone to take care of both hem and

hus needs. Yer this does nor equally hold e for women.

Dieath of a husband for women has exrea significance than simply a loss of a parmer, proector and 4
rreadwmner; it heralds a radical change in her social stams and hfestyle.™ Widows often endure cruel
and msotubonahsed socal ostmcsaten. A wadow’s witenaestams is underscored by the dictares of
rrachtional mores associated with the meusung and funerl ores, by discrmmaton under both
modern customary and relgious laws, and by the engrancd ammudes of govermment officals and
commumty leaders® In some sociches, tradibon or eustom are commonly advanced by the
husband’s family as justification for deving.widows from their homes, seizing property and forcing

them into widow wherdtance or levirate arangement,™

For one to apprecuite the extent to which human nghts are violated through cultural pracuces, the
wnpact of cultural practices on women's nghts must be exammned. Such an exammanon will
Mlumunate why some of the theooses (as analysed above) 57 contend that relatvism or universility
alone s nor a seluton to the prablems encountered by women i Afrca, bur that a comprehensive
appraach 15 necessary. The next chaprer will examine the impact of marmge, landowneship and

widowhood practices on women as observed in Swaziland and South Africa respecovely.

Owven (n 4% ahove).

M Owenon Askin & Koenig {eds) (200033 Wamer Iniermational fuman #6ghts Law 10
o As abowve.

i As above

For example the Iho tnbe i Migena (Owen n 48above),

See paragraph 2.3 shove
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CHAPTER 3
THE IMPACT OF CULTURAL PRACTICES IN SWAZITAND AND SOUTH AFRICA
3.1 Introducton

Swazland and South Afoca, similar to other Afrcan states, have incorporated a dual legal system
afier mdependence. These rwo countnes have incorporated both common law and customary law 5
The fact that customary law and common law operate simultaneously 15 4 source of confusion and
women, more often than not, fall vichm to the dual apphcanon. Although South Afocaas a culturally

diverse sociery, it has strong customury practices that are snll pracriced by ethnuc tnbes ™

The unpact of cultural practices 15 more apparent within the famuly because women's status is defined
by their mles within the famiy scucrure, ® The land oghts of 4 woman and the trearment she s
subjected to dunng widowhood are directly linked to her mantal starus. Mardage therefore becomes
i pomnt of deparure when examimng wemen's ﬁglua ieacmwen culture or sociery. Marnage can be
concluded under cwil law or customary law. Heoweverat wall be shown thar marnage under el law
for Swizt and South African (black) women dogs not necessgey remove women from the impace of
customary marnages® Consequently, regardless of whether & narnage 12 concluded under cwvll or
customary law, it i sall nfluenced byculiunl pracuces; Therefore, it would be necessary to consider
the conscquences of marnage n Swaglad and South Afncawsath & view to dlumnate its impact on
women's tghrs. It will be submitted that an appreciation of the manner in which culture encroaches
upon commoen law would lead o an understanding of the mrocacies faced by women in the exercise

and enjoyvment of ther oghts,
3.2 Swaziland
Maroage in Swazilind can be conrracted under both cvil and customany law, The Marmage Acté® sets

out the procedures and regulatnons of martage contracted under crl law. Marmage under civil law 15

monogamous, and can ke theee forms: in community of property, out of communty of property

* It must be noled that Soeth Africs legs] svstem also meomondted English Common Liw.
ol Far example the Zulus and Xhosas have similar cultural practices 1o those of Swaes,

o See Choprer 2 para 2,5.1.1 above,

5l Seepara3.2. ) and3.3.1.2.

o ActNoA7 of 1964,



with mantal power and out of commumity of property without mantal powen™ Maroage entered mto
under customary law, on the other hand, is guided by the customs and practices of Swazt socery.

These marnages ane polvgamous without any restaction on the number of wives ™
3.2.1 Consequences of Marriage

3. 2.1l Mamage under civil law

All marrage concluded under covil law are monogamous. Bigamy s whereby a spouse marned under
cwil concludes more than one mardage at the same nme, 15 therefore illegal® However, dual
marcige i legal, although for Swazi women this has proven o be problemanc. Marnage contracted
under Swier Iaw and custom and codl law have different consequences.™ This lewves women modual
marciapes in a precatous positon as those oghts which may be recognized under el maromage may

nor necessanly be recognized under customany marmige.

3.2.1.1.1 Mamage in community of property

[n the cases of marmage in community of property, both parties own property accumulated betore
and during mareage jowndy. The hushand-becomes the-admimstrator of the jomnt estate and can
therefore donate, sell or morrgage ot property witheue the sonsent of the wife.® The wite's legal
stamus 1 reduced o thar of a minor whao s dépendant on her husband's assistance for all legal
rmnsachons. She cannor, therefore, actess tredicor cepister any property or busmess m her own

et

320112 Marmmage out of community of property
There are two tvpes of maroages thar can be concluded our of community of property, namely with

the mantal power and thar withour the mantal power.

3.2.1.1.2.1 Mariage out of community of propernty with mantal power
[n maroage out of community of property with mantal power both parties own their properties
separarcly, However, warth the mantal power, the hushand becomes the administrator of both his

property and that of his wike™ This would appear to be an instance wheme a woman gins

o The Marnage Act 47 of 1964,
Mhlapo (n 45 above) 1035,

. Act47 aof 1964 scctions 24 & 23,

i T Mhlape i J Stewart & A Armstrong (eds) (19903 T08.

- A dual marriage s a union in which the wife usually finds berself chasing shadows™ see Nhlapa (n
A45-abhove) 112,

"q: Nhlepo (nd3 ahove),

h

As above.
WLESA (1998) 163,
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mdependence on the one hand and yer relinguishes her independence by virtue of the maatal

power.™

3.2.1.1.2.2 Marnage out of community of property without marital power

Where the marral power has been excluded through an anre nuptial contruct, the husband and rthe
wife own property acquired before and during marmage separately. The wife retains her legal status
and she can, therefore, sue and he sued. She can also cnter intn legal contraces on her own accond
withiout the assistance of her hushand, However, her mobility can be hmired i mstances where
customary practces were followed i the conclusion of the marnage. Payment of emabbal, for
mstance, limis the mdependence of a woman, she becomes the property to herin-laws through ths

pracoce.

3.2.1.2 Marrage under customary law

In marnage under Swazi customary law, the husband has absolute and undefined marital power over
the wife. This all encompassing power cxtends to his family as well. The mantal power of the
husband over the wife exrends o all aspects of the wife’s ke, mcludmg her movements. A woman
therefore a perpenial munor under Swaz law and Castom-as a gl she = under her father's
puardunship and after marnage she s p]ﬁcﬂd underthe legab control of her husband and his famaly.™
Marrage 15 not a relanonship between the couple anly, but equally nvolves the two families. RT

Mhlapo explons as follows:

Swari mamage 15 a2 much a social process ayitie a depal gne, It seeks o create a =irong relanonship
between two gmups of kin and i chaructenzed by the mvolvement of both families i negonabons

leading up to the wedding itself, in the life of the spouses dunng the subsistience of the marnage, wnd

s dhissolunan,

Customary martage 15 concluded out of community of propeety automancally, This means that the
wife and the hushand own property separately. However, hecause of the vast maoral power of the
hushand, it becomes difficult for a woman to assert her tghrs, It has been aggued that the out of
community of propretary rites do not further women's rights as in most mstances women do not

have tangible property over which to exert ownersship in any event. ™

Mhlapo (n 45 ghove).

A Armstrong & BT Nhlapo (1983),

? RT Nhlapein Anmstrong & NMeobe (eds) (1992) 44,
T H Kuper (1986,
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Another feamure of this type of marnage 15 that it s polygamous thus allowmg the man w have an
unsestricted number of wives: This s made possible by the fact that a woman does nor give consent
to 4 customary marnage. The practice of Aspéye (tradiional marnage ceremony) 1s 4 clear violanon
nf women's nghts’5 The woman is never informed of the date of her marnage ceremany, bur s
raken by sumrse or forced to go through the process should she refuse, Some gids an: abducted and
marnied aganst their will™ This custom confinms that women do not have decision-making powers

under Swazi liw and custom, even over fundamental matters thar affecr their daly bves™

Mareover, there exists no age testnction for marmape under Swazn faw and cusrom. The only
requirement for marmage 5 puberty, This is contmry to the defimtion of a child as conceptuahsed in
the Convention of the Rights of the Child™ The ahsence of the age restoction has senous
implications for the gd-child’s diht to cducation as she may be forced out of school due to carly

A TTETL

3.2.1.2.1 The Bride Price (Emalobolo)

The payment of the bride poce or esabbols has far reaching imphcations for a woman’s relationship
with her husband and her in-laws. The tatonal behind smabios = the cementing of the relanons
berween the fanulies of the bode and the proom: Fusthesmone, esdolod serves as compensanon to
the woman’s family for the loss of a daughter. Tt 15 @lso important o note thar emalibed also buys a
woman's reproductive capacity.™  Women are forced, themfore, to comply with certam acts and
pracoces as they are duly acquired propeny # Men qustfy acts such as battery as a way of dealing with
their propeny.® They can always retum wives o their famabies of they are displeased with them for a
refund of the ewabfol or demand a soeorate (fnhdantd) 52 As long as women are reggrded as property

aoquired through esadrdads, it stands ro reason that i would be difficult to advance thewr nghts,

Women marned under ool liw do not escape the consequences of i'.u[:ing treared as property m
mstances where emalbbols was pard. Bven though esalblels s not required under cwil law, maost
Fomilies i Swazilind insist on the payment of the emabiod, This has now hecome an accepred
practice for cvil law macnages, This poses problems for women, s swaeiod ties them to the
customary expectanon of sexual productvity which, according to custom s the pumpose of emabbok

and thus nfringing her rependucnve rghts.

TS

See WESA (2000 77,

" As ahove 76,

i Flanze (1998 30

8 Article 1.

! Mhlapo (n 73 above) 48,
%L' see WLEA (2001 ) 80,

ol Hianze (i 77above).

) See WLEA (n 70 above),
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As mennoned in the previous chapter® maroage under customary law serves to facilitate procreatnon,
[ipanhois 15 therefore paid as the poce for acquinng & woman'’s procreative capacity as she is under an
abhgarion m produce children for her husband. The husband has the power to contral her
sexuality ¥ She cannor, therefore, give consent to sexual mtercourse or deade on the number and
spacmg of children.® This has implications for the spread of HIV /AIDS as well as the reproductve
health af 4 woman because she cannot even negonate for safer sex o protect heeself aganst 4
promiscuous  husband, Thes clearly allustrate that the payment of emafbbol both creates and

pepetuates an imbalance of power between men and women. #

3. 2.2 Landownership

lhere s two land tenuee systems in Swaziland: Swazi Naton Land and Title Deed Land, Swam
mation land (SML) is land that & freely accessible, regmlared by customary law and acquired through
dikhona system® A woman cannot access SNL (dbonsd) in her own nghe. In order to gain access to
land, 2 waman will always need the assistance of @ male eelanve, usually the husband, son or uncle "
It could be arpued thar an unmaresed man cannot acguire land undes SNLY The pomt to be made s,
however, that once the land 15 allocaed-iivmarnage theman-doquires power over the land, not the
woman, The hushand can always expeb e wiefromthe fand. A woman, regardless of whether

marncd or nor, 18 therefore never e i :ippnrﬁmi‘t}' to own land,

Ultespate the facr thar women are largelyagnculiisad producers and have the responsibility of looking
after the economic welfare of their Fombes; they connnue tochave hmired access to and conteal over
land. Under Swazi customary law, 2 woman i gven a field called £pbabel which she tenders for
agricultural purposes upon jommg the husband’s fanuly.™ However, it1s the husband or s famaly

who decide how thar ficld s to be unlized.

Land 15 & major namral resource for development or economic empowerment. The facr thar women
cannot own laind in their own name deprves them of opporunites for economic empowenment,
Women whe are involved i mocome generating community projects do not fully enjoy their proceeds
as the kind they rend do not belong o them but regstered under the man. The hushand by conrese

recewes the proceeds and decides whether or not to transmut the payments to his wife.

b Sew Chapter 2 par 2,51

i As above,

i Sewe WLSA (n Ti) ahove) 182
i See WLEA (0 70 ghove) 81,
& WLEA (n 70 shove).

= WLEA (n 70 ghove) 184,

i WLEA {n 70 shove),

s As ahove,
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Acquiring Titde Deed Land (TDL) on the other hand s open for purchase to anyone and regulared
by the Diceds Registry Ace® Apart from women married under cwvil law in community of property
who cannot register land in their own names, women are free to acquire this land.” However, only a
munorty of women can afford to buy TDL. The majorry of Swazi women are uneducated poor and
unemployed thus they do not have the required regources to acquire Tirle deed land ™ This situation

renders Swazt women victually powedess to access land,
3. 2.3 Widowhood

The cultural practice of widowhood in Swaziland is deeply entrenched and valued by saciery 1 both
urban and il areas. Widowhood 1s assocated with bad luck or denomes an dl omen™ A widow
consequently has to abide by certain mules, least she bongs a bad omen o society. The mequality
inherent o this custom is eminent in that only women are thus sngmansed. Men face no similar or
comparable humilmtion or cultural dictates. The fanuly of the husband determines the rradinonal

practices that accompany Rinerals arel the bunat of hushands.

lhere are a number of practces n Swaziland relaong to-bunal and the mourning period rhat are
humiliating and degrading to women, Practices such as the shaving of the head, the bathing in cold
watet, confinemenr to the house and denial-of pemonal h}r'ﬁigm‘: violate the personal and bodily
mregnry of a woman, Her diet 15 ar imes wesrctedsas she s nat allowed to donk water for 4 certan
penad. Since she is the bearer of bad ook, @ widow 5 netpsupposed o associte with people. Ar
social gathenngs, 1 parmcular she may not sic m front of people. A widow s fodiadden From
standing in the front of a line, speaking unless spoken to and mnming o, for example, board a bus.
She may be prohibited from practcing her profession and must at all tmes remam seated on the
floor dunng the official mouming penod® Men, on the other hand, are customanly required to

moum for a mond o

Widows are also prescobed o whir they should wear. A widew s expected to wear a black mourming

pown (frsifs) for a perod of two years and that mouming gown 15 accompamed by o mymad of

o The Deeds Registry Act 3 of 1938,

Ag above,

IThanee {n 77 nhove).

. Asahove 30-31

I Barret “Culure; Codifieation of Customs in Swaeland”

; <httpy www.oneworld.org/ips2/noved/10 13 021 html- [scecssed on 10 Seplember 2002]
" Mg above.

20



mythological socil etiquette to be observed by the widow and also stigmanses her in sociery.”” Inglb
15 accompanied by innumerible taboos that exacerbare, eather than abate, her emotional pain and can
thus not serve a therapeunc purpose for the widow, It has brtle to do with the goef of a widow, as
some women who lived separately from their husbands at the tme of dearh were expected to wearit
Vilakar: rightly observes that ingils is evidently a ritualisation of the extensive perpetual male power
over women, a way of hranding the woman to indicate that she belongs to a particular man who is

not quite dead, but merely physically absent.™

According 1o Swazt law and custom, a widow cannot decide whom to marry after the death of her
husband.” She s given a substitute among the b rothers of the deceased, the so-called levicate, The
payment of emalbbols dictates that a woman stays with her mnlaws as she and her children were piuuch
for. Umoren sees this custom 4s the most abhoreent tresrment of the Afocan woman rhar robs her

of her dignity and forces hee o ouse children to immortalise the deceased hushand's fuame '™

The culrural practices that exist in respect of the mouming penod and widowhood m general have
tar reaching caonsequences for the nghts of women, Said consequences range from rthe emononal to
the ecomomical; As the widew 15 confined o the house-firamonth, the husband’s family uses this
penod to rob the woman of any propesty she-owned gamtly with her husband or was left as an

mhentance. ' By the nme thar the restactions on her mavement are bifted, she may be left destinure.

Since Swaz society at large sees widows a5 beatess of bad luck, widows could at times loose their
jobs and homes in instances where they are employed in soyal places or in other areas such as the
Royal palaces, Swarzi National (royal) schools or the Kmg's residence '™ The same practce does not
apply to a wadowers. Widows may even loose their johs where employers cannot accept @ one-month
absence from work, Claldeen by exrension also suffer in the process as thewr mothers are either
evicred from therr homesiead or locse thewr income. Some childeen are forced o leave school under

these harsh condinons. 103

" M Wilakal “Toeale: Time Tor reduction or opliomally™ in The Nation Magazine 200 Lsee also
Fritpewwew thenation co, s october/ anelyvas03, himes Jaceessed on 19 July 2002,

o Az above.

il A Armstrong & RT Nhlapo (19835),

o E U Umoren “Enendteration and nculinration;: the gespel of Liberation of A frican
Wemanhood " =httpwww serdos.org English/umoren hitm - (aceessed 23 September
20027

R WLSA (1992347

w1

Awidow weanng 4 black-gown in Swaziland is not allowed near palaces or any royal places as she
iy bring bad-omen 1o the King and roval Tamly,
UNICEF/WLSA study (2000) 42

m
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Widowhood mn Swazland, therefore, 5 one cultural practice that significantly reduces the status of
women through humiliating rituals pracoces and  property geabbing. This s a manifestation of the
pataarchal system thar regards men as significantly more important than women. lr s beyond the
confines of rhis research to analyse the wihertance processes under Swazi law and custom, but
suffice it fo say that women are likewise discnmmated against as the patnlneal lnage = followed in

respect of mestare succession !

3.3 South Afnica

3. 3.1 Mamage in South Africa

3. 3. L1 Background

South Afrca, like Swaziland, s a decidedly patraschal stave that embodies diverse cultural practices,
This pasition emanates from the homeland systemn ntraduced after 1910 whereby all black erhnic
proups weee designated to meal areas where they were grven powers to mile and govern themselves.
T thus end, the Xhosas were mlegated to the Fastem Cape, the Zulus to Natal and the Sathos o the
norhern regon. In thar system, govesmment manained pawer over all these areas™ It will be
shown m the course of this discussion how Seuth Adngan legslnon egarding women's nghts

undervenr vanous .‘Hﬂgﬁf.“ af d{."‘.’t‘.'ﬁi"li'.l'.l!fﬂT.

Uraditionally the mstmnons of customany law have nptbenefired women in South Africa. Women
biear the brunr of minst of the discriminatney-culmeal practces, especially within the conrext of family
law, ln general, customary prachces are patnarchal and consequently discrminatory as they keep
women in a stams of perpetal mmonty. '™ Customary law has rarely, if ever, afforded women equal
dectsien-making powers within marrage. Women lack control over maneal properry; thewr nghrs ro
custady and guardianship of therr children are linuted; they are often not able to enter nto a marrage
and choose a spouse freely; and their aghts thar Qow from divorce or the dissolunon of marmage anc
lmuted. These problems are fucher compounded by the face that customary maroages have not

enjoved legal recognition, thus denying women tecourse to the formal legal system '

o Iehentanee matters are handled by the Muster of the High court and regidated by the
Admimiatration of Estte Act 28 of 1902,
i I* Mbago “A Gender Analyvsis of recent South Afneen Land refomm
. =http: wwarw endp.erg/unilem/publiclandnghis= February 1998 [zecessed on 23 September 20021,

The Commission on Gender Equality: Recognition of customany Marmages Bill submission to the
Justice Portfoho Committes, 22 Seplember [998,
A above

]
o



In South Afnca, maroages are contracted under customary law, Chrstian law, ol law and Mushm
ot welmous laws. The Marmage Act of 1961' did not recognwe any other marnuge apart from
marnage contracted under civil law. The adoption of the Intenm Constinbon!™ paved the way for
the recogniion of culmural, eligious and customary norms and practices. Secton 15(3) of the final
Constitution of the Republic of South Africa™® gives recogmition to maroages concluded under any

rraditicn, or a system of religious, pecsonal or fumly faw

In an efforr to wmplement the consntunonal provisions grving cqual status to women, the
Recopmition of Customary Marriages Act'™ was enacted. Before then, customary maroages were nof
recognezed as valid maroages as far as the common law of South Afnca was concemed ' Such
mirriapes were only recognized i the count of madimonal leades ™ Customasy marfages were
regulated under the Black Administeation Act of 19277 and were refermed tooas unions, The reason
for this was two-fold: on the one hand these mardages were not in compliance with the Marmage
Act'® on the other hand they were polygamous which was deemed contrary to the bans mores of

stciery. !

3.3.1. 2 The Black Admimistranion Act 38 0f 1927

Customary mardages were regulated dn-accordance to-customary law as embodied i the Black
Adminstenon Acr and the Zalu Codes of Law! (Y2 Zecnon 11(3)(b) of the Blick Admpstration Act
provided rhar a black woman who w2 pattner w2 customary umon and who s bving wirh her
husband, shall be deemed o be a mineeand her lnshand shall be deemed o be her guardian, She
wis accorded @ lower stams than theshusband and was placed wnder lus madral power, ' The legal
consequences of a customary marnage for women therefore, were that she could not own propeny;

she could nor acquire credit; she had limited contmctual capacity and she could nor sue or be sued ™

11 Act25 of 1961,

e Act 200 of 19493,

I Article 3(i) Act 108 of 15496
Article 1300 as above,

= Act 120 of 1998

(R

I Mhago (n 103 above)
ki A above.

HE Act 3% of 1927,

= Act 23 of TYA1.

1 10 Pienaar “Equality in Marmmiage: The case of African Customary Wives in South

Admca”™ <hipwarw jus.uioonaifpdisiiprenaar pdf = [accessed on 23 September 2002 ).

As above

Section 11¢3) of the Black Administration Act 38 of 127 and section 270 3) of the KwaZulu Act on the
Code of Zulu Law and the MNatal Code of Zulv Law L6 ol 1985,

Piennar(n 117 above) 5.

(RE]
(RE]
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Secrion 14 the KwaZulu Act on the code of Zul law 12 provided that women Iiving i KwaZulu-
MNatal attaned majony at the age of 21, however, secton 27(3) smated that marned women were
subject to the mantal power of her hushand. A married woman was therefore relegated 1o the starus
of o minor on the basis of her husband’s mantal power. Section 22 extended the marital power to the

extended family,

The Transker Marriage Act'® recognized both cwvil and customary marriages and unhke the Black
Admaniseranon Act which only extended the mmooty status of women m customary marriages. Tt
entrenched the mantal power as pact and parcel of all marnages whether concluded w or our of
community of property, The Mantal power with regard to cwvil marnages was abolished m 1999 on

the basie of human righ;,-a consideranons 13

Excepr for the Transker, a woman who had concluded a civil marriage was therefore the only
category of Afrcan women that enjoyed equal status o her hushand. The Sourh Afncan legislatve
landscape thus entrenched 4 patmarchal ponciple, effectively enshaning the exercise of conrrol by

sermor men over the ves and propercty of women, '

3. 3.1. 3 The Matimonial Property Act 85 of 1984

The Matonmomal Property Act'® [as amended by [the Martiige and Matnmomal Property Acr)'®
appeared to cndose the view that m;;:ﬁ.agg: isggaiumr;k;ip efequals. Major changes were introduced
m Soath African Lew with d view to snprove the stawg-and postion of marmed women.'= However
the latter Act did not apply to women marged be fore 1 Moyember 1988 if white, coloured and Asian
ar before 2 December 1988 0f black: Consequently, only women who were marned  affer the
aforementoned dates stand to benehe' A maronage contmoted after the sad date without an ante
nupral contract s automatically i commumity of property. OF particular simuficance s the
abobishment of muantal power. A parmership of equals was created mstead and the mantal power of
the husband was abolished. Both spouses have legal status to act independently. Consent s required,

however, when dealing with joint property 1=

h Act 16 of 1985

He Act 2 Lol 1978

= See Priar v Baftle 1998 (8) BCLR 1003 (TK)
'4 Pienaar (| FT sbove) 6

] Act B8 of 1984,

Act3 of 1988,

= W Galberg in M Lessing (1994 239,
= As above.

1 Golberg (n 127 above).



Blacks marned under ol law were governed by the Black Admunistration Oreder of 1927 which
provided thar such marriages were automatically our of community of property with the mantal
power of the husband entrenched. This Act did not assst hlack marded women. Consequently,
women marred under customary law remained minors, unable to own property in thesr own name
and not deemed partners to their hushands after the inceprion of the Act. This posinon resuleed in
women advocates and activist groups lobbying against the Ace!® The Recogninon of Customary
Marnages Ace!® was consequently enacted to address the concems for women marned under

customary law mn south Africa

3. 3.1 4 Provisions of the Recognition of Customary Marniages Act 120 of 1998

The Recogminon of Customary Maroages Ace of 1998 only entered into force on 15 November
2000, It was passcd to implement section 15{3)(a) of the Constitunion 132

The Act, by gving recogniton to marnages entered into in accordance with customuary law or
rracditional otes, brought the majonty of women and children of South Afrnca mto the protectve
realm of the Consnmnon. This renders customary law companble with the Consttution. Section 6 of

the Recogminon to Maroage Act provides that

A wafe i a customary mardage has; on-the bassof equabiy with her husband and subject 0 the
matrimeanal properly system gm'cming the martige, fuell statues an Cpacity, :I:'I.(‘Iltdiﬂg the l.".ﬂ-]'mf.'il:-' L
acguire assels and o dispose of them, W0 enter meo contracts and to Dtigate, 0 addiion 1o any nghts

and powers that she might have ot costomary Taw =

Section 7 of the Act makes provision for three possible marimonial systems: 4} in community of
property, b) our of community of property with acerual system and ©) out of community of property

without the accral system.™

Conversely, the Act is not without flaws. The fact that the Act s not retrospecnive 1§ 4 major
hindmnee to women marmed under customary law before 2 December 2000, Because the 1988
amending legislation was not retrospective, discarded spouses of customary marnages that had been

dissolved before 2 December 1988 continue to be pgoverned by section 2207) of the Black

1w The Legal Resource Centre, see The South African Law Commission (Project 90 Harmonisation of

Common Law and indigenous Law-Customary Marriages (1997 ),
i Act 120 of 1998,
1 Seetion 13437 (a) This seetion dees not prevent legislation recognising-
(i} Marnages concluded under any tradition, or a system ol religious, personal or
{iFamily law or
(o) Systerns of personal and fanily law under any tradien, or adhered to by
persins professing o partcular religion
Section 6.
Secton Ti2)

13
15
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Admimstranon Act. That ncludes those mared under cwvil liw before the sad dare and those who

did not change their matimonal regime.

3.3.2 Land Ownership

In South Africa, as in Swaziland, customary law somenmes excludes women from accessing land and
the nght to wmherir land. Under customary law in rural areas, the adulr sons mhear all property when
the father dhes. If the children are minoss, the family of the husband will repossess all the deceased’s
property. The mpact of this is that women who have the eesponsibility of taking care of their

tanulies become increasingly mome impovenshed, 1

IHowever, m South Afnca the post-apartherd govemment impl{:mcntcd a land redssroburcon

progomme m 1996, The lind reform programme focused on three arcas:

1) Tenure Refurm - this embraces the restiunion of land to people dispossessed by mcally
discommatory laws or practices and land redistobunion to the poor.

2) Redistonbution - it mms to provide the poor, labour tenants, farm wordkers, women and
emeeging frmers with accessto-dand For settlemient and productve purposes.

3 Resuunon - the process wherehy pemsons ar commuines dispossessed of property afrer 1V
June 1913, as a result of past facil distpmmatory laws and pracuces, are restored to such

property or receive just and equitableredress. 1%

The South African the government sean realized thatit was difficulr to implement the envisaged
pehcy and & new programme was mtroduced n 2001 called the Land Redistobution for Agncultural

Development Programme (LRALD), 7

Despare all these efforts many people from the rural commumines seugrgle to gam access w land.
Even though both men and women do not have access w land, the majonty of victims are womein.
This s artributed 1o the unconsatutional discaminatory practices they face within commumties, Rural
black women are denied access to land by community leaders becavse of customary laws which are

patt aof the entrenched syseem of pardanchy, '

Although women face these distinct problems within their communines, South Afnca has made

provision for the protecoon of women's land rights in and through the Constitution, Section 25{1) af

L

Economie Justice Update (200236 (1) Fadgr share Pubfication 3.

”'i' Larnl Policy Relorm of 1995,
& The Land Redistribution for Agneultural Development Programme {LRADP) 20010,
B3 See n 135 above,



the Constiunion makes provision for equal access to land and property withour any discrmmnation. '
The Recopmition of Customary Marnage Act, n tum, recognizes that women have equal oghts
pertaining to mantal property " This magniude of the problem n Swazdand 1= therefor
meomparable to that of South Afaca In Swaziland there exsst neither a il of nghts nor legislaton
4s 4 means to protect women's hasic rghts and freedoms, A South African woman wha has been
arhitnly deprnved of land can always approach the courr for medress. All customary pracuces m
South Afnca are subject to the Consntunion and can always be challenged. By contrast, n Swaziland
the practice thar a waman cannor own land m her own aght cannot be challenged under any ngher

law such as a supreme constitution with a jusocuable bill of rghts.

3.3.3 Widowhood In South Africa

In South Afnca black wadows i rueal communines are subjected to inhumian and degradmg
treatment at the hands af their in-laws and society. Widows in South Afnea, like in Swasiland are also
subjected to practces such as house confinement, weanng of 8 moumung garment (which may not
necessarly he hlack i the case of South Afrdca); propery grabbing, ostmcisation from society,
stigmansanon, levirate practice and depovanon of nghts over her children ™! To this end it suffices

to say that widowhood in South Afocimipacts almostsiomlae s Swaziland 12

Many of these practices are llegal and unconstitunnnal, yer many women often have no access o
legal recourse, Poverty and lack of information are shsticles to. women who wish to exercise rghrs.
Without knowledge, women tend to sugcomb tovolations of their nghrs s though these were lawful
acts. Far those who are mformed of thewr nghes taking legal acnon becomes impossible, us they

cannot afford the often-exorbitant legal fees required by attomeys m such instances.

3.4 An Analysis

Women m Afnca generally have not been favoured by the cultural practces which dictate that a
woman should hold an mfenor posinon m society. After mdependence, most Afncan countrics
adopred constimtions thar were influenced by customary pracoces. However, customary law irself

was bom through a process of manipulanon of customs and traditions by rulers and family heads 1o

Seetion 25 (1) Mo one may be deprved of property exeept in terms of general appheation, and no
law may permit arbilmey deprivation of properiy™,
Article 6 (n 133 ahove),

140

1 SAPA “Talks focus on black Widows™ 15 August issue
~httpawwow dispateh.coza2000/0 81 3/southafriea WIDOWS HTM= (2000} |accessed on 29
Seplember 2002,

142

See parn 323 above,



bargan for power with colonml state. Women were not, therefore, part of the formulanon of

customary law smce they did nor hold leadesship positons 19

After mdependence, many Afocan smtes entrenched customary law practices in their Constitutions
and through legislions.' The colonial system had taught leaders how to manpulate the system to
serve their nterests. Hence we encounter laws after independence that entrench the mantal power of

lushands a5 a4 means ro serve the interesr of men.

Although & majpnty of Afrcan states adopted gender-biased laws and practices at mdependence,
these have been modified over the years through consomnenal development. Sourth Afnca’s
aparthend repime was abolished i 1994 when @ democrane government came into power, The new
govemment took cognisance of the fact that women were disadvantaged in 4 number of ways dunng
the apartheid years. Since 1994 measures have been implemented to ensure thar women enjoy the
same starus as men i all spheres, In doing so, the South African government did nor loose sight of
the: fact that culture s also important in ensunng a demnocratic society, To this end, sechon 15 of the
Constitution provides for the protection of culuel practices as long as they are not in conflict wath
the nghts entrenched in the ConstitutionThis ensures that cultural practices are exercised within the

confines of the Bill of Rights of the South Alncan Constmiten.

In Swaziland, on the other hand, cultute seems o have gamed momentum. ' Swaz culture = deeply
entrenched and permeates all spheres of bife: The obvigus deawhack of this position 15 that certam
cultural practices, as indicated i thischaptery, place svomen af & distinct disadvantage, ™ The impact
of the varous cultuml practces analysed in this chapter shows, however, that the obsracles hindering
the enjoyment of women's nghts are not unique to Swazmland. The prorection nf women's rghts in
the context of culture and cultural practices 15 a challenge faced by most Afncan countoes. The
queston therefore anses whether Swaziland 1 justified n using culture as a basis for drafting s own

bisll @ F eaghis.

Consttunional developments m Swaxiland show that the country has nor followed the lead of maost
Afacan countries that have sought to poootise the protecton of human aghts. Tt was only in 19490
since the mdependence constiution was repealed in 1973, that & Consttutional Review Commussion

(ERCY was established to lay the groundwodk towards the drafbing of a constitution. The (URC

ks KT Nhlapo in 8 Lichernberg (1995 161-162.

For example In Lesotho mamed the minonty status for women moamed under civil

law 15 enshrned in legislation.

Mhlapo remarks that actually it is 2 unique system in the seose that while other cuslomany systems were
Fading it seemed to be gaining more strength. See Whlapo (n 66 above)

See Chapter 2 par 2.5
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published theirr Report . August 20017 and has been eoticized by mternal and external human
neghts actvists alike. The report stated thar a funere bill of oghts will be subject o Swazt law and
custom. Moreover the report of the CRC is silent on gender equality or women’s nights and thus
appears to exacerbate the already disadvantaged position of Swazi women, Women view the teport as
a means to retain polincal stats quo in the new consttutional dispensation and are justifinbly

worried that other reforms (such as gender equality) will be sunred, 14

The Convention on the Elmmanon on Al Forms of Discaommmanon Against Women (CEDATW)
comprehensovely provides for the protection of women's oghts. As Swaziland 15 i the process of
draftmg 4 new consttution, tf 5 mposant o examine inrematnonal human aghts nstrements o
ascertamn how they seck o protect women's nghts agunst cultural practices, In the next chaprer,
CEDAW will be analysed for this purposes with reference to the Afncan Charter on Human and
Peoples” Tughts. To that end, a cntical analysis of whether Swaz culrural prachices are companble
with the provisions of these two instruments will be made. With a view o facilitate suitable

recommendatons, a boef review of the CRC Report will be undertaken,

Sew Chapter | 1.1
s ee Chapter | par

J Hall “Swaziland Tradiions Prevents Gender Equalin” < wwwinnnews.org frontpage - [sceessed
on 30 June 2002,
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CHAPTER 4

AN ASESSMENT OF THE COMPATIBILITY OF INTERNATIONAL AND
REGIONAL HUMAN RIGHTS INSTRUMENTS ON CULTURAL PRACTICES:
WHICH WAY FORWARD FOR SWAZILAND?

4.1 Introducuon

Under mtemational law, the foundaton for the protecton of women's nghts emanates from the
Universal Declaration on Human Rights (UDHR). Acticle 2 makes provision for the enjoyment of
human nghts without distinction of any kind.** Amcle 16(1) provides for equality between men and
women ncluding “equal oghts toomarmage, dunng and at it dissolunon.™ In teems of artcle 16(2)
marnage shall be entered into only wath the free consenr of the enenng spouses '™ A scant reference
to women's oghis 15 contuned in the Inremational Covenant on Eeonomic Socml and Culnosl
Raghts (TCESCR)S The most imporant docoment for the pmrenon of women's oghts s the
Conventon on the BEliminanon of AlFFomm-ef Dscamminon Agamst Women (CEDAW)S
CEDAW will theretfore be examined ansthis ehaptecsvithe teference to regronal mstruments kke the
Afmcan Chater on Human and Peoples’ Rights to gscettan the degree of rension between
mternatonal human rghts liw and Swazi culmml pracnces. By juxtaposing this with the
consttutional review process, a way tnovard walk berproposed for the advancemenr of women’s

righis in Swazilend,

4.2 Convention On The Eliminaton Of All Form Of Disciminanon Against
Women (CEDAW): The Women's Hope Of Refuge

CEDAN i2 the most comprehensive and desuled mitemational agreement m the history of women's
oghts. It meorportes all pender provisions from past documents into one defuuntve miernational
legal nstrument, Yet CEDAW also goes one step beyond earlier human nghts conventions by
exposing the specific inequalities thar plague women's lives. ' In doing so, it explicitly acknowledges

what previous intemanonal mechanisms have meffecuvely expressed, namely that women's rights as

e Artiele 2. Umiversal Declaration of Human Rights adopted 1IN General Assembly Resolution 217

ATy ol 10 December 1948,
o ITDHE artieles 6 {10 and (2
! Sev n 41 above
Sev n 3 above
C Greens “The Role of CEDAW i Fluman Rights Discourse”
< hittpe/site. mweb cosow/wildaFnews3 himl= [accessed on 10 Oclaber 2002)
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beerman righer must be respected and observed ™™ It is the first internanonal treaty to comprehensively
address the fundamenral nghts of women n politics, health care, educanon, economacs, employment,

law, property and marnage and family relaoons 1%

The power of CEDAW stems pamanly from the fact that ot defines discominaton against women
for the first time montematonal human oghts discourse, It defines discomination Aganst womern is

follows:

Any distinction, exclusion or restnction made on the basis of sex which has the elfect or pumpose of
umpairng or aullifying the recognition, enjoyment or exercise by women, rrespective of their mantal
status, on a hasts of equality of men and women, of hunan vights and fundamental freedoms o the

polincal, ecanomic, socal, cultural, cvil or any other Geld 15

Moreover, it recognizes for the first time that violanons against women do not only occur m the
political and legal realm, but are also often entrenched m rehgion, culhire and tradimon ™ It follows
that while violations such as widow ostracisation, farly violence and sexual munfation have been

listonically dismussed as povate matters, CEDAW exposes discominanon in all irs forms. 1%

[he Convennon s regarded as the bill of aghts for women. Tt broke new ground by honging
togrether different categones of nghts affecting the starus of women, CEDAW has nevertheless been
cancized for being couched i general teems without E{}IiﬁL.Ellir.ll'i‘l:c a set of guidelnes for social change.
Some scholis contend thar the Droaid sWeep of wording fas prevenred some smres torm E:lTify‘il‘l.g
the Convention out of fEar that it may conflict with domeste w1 Ar the same ome, the penernl
nature: of the Convention enables other nations to rtfy it with reservations, '™ therehy dilunng the
strength of the Convennon,™ OF the 161 countoes ranfying the Convention on the Elmimation of
All Farms of Discrimination Against Women (upon adoption) abour 44 entered reservanons o
certun provisiens of the convention on the grounds that national lavw, tradition, rehigion or cultre,

are not congruent with Conventon principles '

15
: As above
i Humaon Rights Watch "CEDAW Women's Treaty® artiele 7, ariele 12, article] 0, article 13, article 11,
" article 15 and article 16 <httpedaww hrw org/campaignsecdaws= [accessed on | 10etober 2002],
: Article
icle |

Greene (nl 53 above)

L Ay above,

':'_' Fom (1993 25 (4% Cofum bia Rights Law Review 81,
LM CEDAW articles 28 and 29,

161

CHoka-Chnvango & Temale (n 20 above)
“Women: Reservation Girow over TN Women's Treaty™
= httpzwww eneworld.org ips2mar?8/enwomen. html= [aceesied on 13 October 2002,
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It has also been catcised for having the weakest implementation and enforcement mechanism of any
human nghts convennon.'® Nevertheless, it is clear thar these mitanions exist poncipally becavse of
the subject matter bemnyg addressed, namely women. Yet wathour CEDAW it 1s apparent that women

nphts would not have taken promimence i nternanional human nghrs discourse. '™

Aricle 5 of CEDAW provides specifically for the removal of social and cultural pracnces rthar are
based on the idea of infedority or supenonty of either of the sexes or on stereotypical roles for men
and women, This article further recognises that even if women's legal equabity s guaranteed and
special measures are taken o promote their 4t faae cquality, another level of change s necessary for
women, States should stove to remove the social, cultural and tadibional patrerns whach perpeniare
gender stereotypes and which are mostly prevalent in the tradibonal concepr of women's role in the

dormestic sphere, 188

Artcle 16 of CEDAW specifically addresses the problem of discommation agamsr women m the
prvate sphere, including discoimination i the area of famuly law. Long-standing cultural or relygous
practices are the basis of discomination against women i the private sphere and m family Liw and
these ane the most difficult areas o penefertt_and the masesesistant o change. In ooder to bong
abour change, States Parmies have been called WpoIL T E.f:i[l:.f rake appropoane measures to amend or
elimmute existng lows relatng to margage and the fimdy which discdminate agamst women. State
Parties must also take steps to actvely ensure that women aee ahle to execse the same oghts as men,

mchuding the aght to feely enter into s maroage and chaese @ spouse, 19

Abour 24 Srare Parties have entered reservations on article 16, again 4 core article in that e guarantees
eiuihty benween women and men i mareriage and family life. Some counrres entered eservations on
article 2, which outhnes legal steps ro elimmate pender discnmmanon '™ Reasons cred for these
reservanons relare o the fact that these steps are m conflict wath religious, customary law or Islamc

Shara law on mattess pertaining to the famaly and stars of women, 168

Oloka-Onyange & Temale {n 20 above),

i Az above TIG.
e Ariele 5
o Artiche 16,

“Dhivigion {or the Advancement of Women™

= hitpefwww un.org'womenwatch/daw/cedaw reservalions.him = [sceessed on 13 Oelober 2002,
Waomen Progress and Disparity * A Bill of Rights for women, bul with Reservations”

< It oo unicelorg/ pon@ 7/pd Da him [aceessed on 13 Oelober 20021,



4.2.1 Conflicung Provisions Between CEDAW And Swaziland’s Cultural

Pracuces

CEDAW emanares from the premises of equaliey, [t states that men and women are equal and as
such should be treated as equals by the penenil laws of a country and sociery at large. This means,
thetefore, thar all stares including, Swazland, should upheld the nobon af equality m laws and

customs relinng o women,

4.2.1.1 Equality in Marriage

Amcle 16 of CEDAW provides protecnon for women within the fanuly and marenage. Arncle
16(1) () states that men and women have the same aghts to enter into marnage, therefore no one has
lesser nghts o enrer inm mardage and should oet be mken as objects of marmage, Article 1601)(b)
profects women from being forced into martage and being deprived of the nght to choose their life
parmers, e has been expluned eadier that the Swazi customary marnage does not equire consent
from the woman " This encourages a situation wheeeby s find themselves marned to men they
would never have chosen or a marmge that rh;],' would nor have consented o, An unmarned
woman 15 an embarrassment to societyw genesland heefamilyin parncular. Hence 1f a man marnes

het, she should be grareful to the man whe saves her fromesocml harassment,

The same applics ro the prachice of lewiate whch-depoves-awoman of her aght to choose 4 spouse
when her hushand dies as well as the practice af soromte whergby a girl is forced o marry her sister's
hushand so thar she could hear childeen nn behalf af her harren sister, These practices ane clearly m

conthor with the article 16 which sees consent as fundamental to mareriage.

As a woman enters into marnage in a dsadvantiged posinon, if stands to reason thar dunng marmage
women hold an inferor posiion to men. Article 16(1)(c} ™ seeks to change that posinon by
providing thar men and women should have the same nghes and responsibibinies dunng mamage and
upon s dissolunon. Under Swaz law and custom, children hom our of a union do nor belong to the
wife or mother but to the husband or father, thus following the patemal hneage, As esmalbbolo 15 pand
o buy the sexuality of the woman and her reproductive capacity, the hushand and m-laws have
absolure power over marers of reproducton. Artcle 16(10){e) seeks to prorect women's
reproducnve nghts, mcluding the nght to deaide when to have children spacing and the number of

clildren, Furthermose, article 16(1)(d) grants women the same powers as men in respect of children,

i

Chapter3par3 2. 2
Article 16 (o b states,, shall . ensure on a basis of equality of men snd women “the same nghts
wnd responsihilities dunng mgrmage and af s dissolution,”
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which again stands in conflict with the Swazi tmadinon that childeen belong o the father's family for

all mienes and purposes.

Article 16{1)(h) aims at providing equality to mamed women in teoms of property rghts, They can
therefone own, acquire, manage, administer enjoy or dispose property under their own name. It has
been discussed in this mini thesis how single and marded women i Swaziland are depoved of the
tight to own property.!™ Research conducted on the family m Swazdand show that women are
evicted form therr own homes i instances whese the hushand has sold the house withour ther
knowledge or consent.'™ This s becanse the Swaz law allows husbands to have absolute control

over the exercise of property nights. 1™

Article 16(2) of CEDAW nullifies child marrages and calls upon States Pames to specify
legslation the minmmum age for marnage and o make the registration of maroages inoan o ffcial
remstry compulsory. In Swazland, there exists no nummum age for a gird to be marned, Once a gird
has reached puberty, she s elgmble for marnage. This practice contabutes o child marrages and
school gomg children q:unsr;nluent[!,- drop-out from school which, in men, violate the tlght in]
education. CEDAW supulates that State-Parmes shonld ske-appropoate measures to reduce female

student drop-out rates, '™ Such measures witt have to mclide 7 statutory nunimum age of marnage.

I'he repistrmanon of customary marriges becomes coocial in respect of the coltuml] practoces
surrnunding widowhood. Withour a valid proofaf 111:711'1&;15[:, a widow may be depoved of her nght to
inhert in teems of her deceased husband’s estate. In an attempt o facihitate property grabbing, the -
laws after performing a posthumous marnage may decde 1o regster the posthumous wite as the only
surviving wife to the deceased. The regmistraton of customary marnages will, therefore, protecr the
estare of the deceased and wall ensure that the surviving spouse and children seceve their share of the

mhesitance without any prejudice.

4.2.1.2 Equality before the law

Article 15 of CEDAW provides that States Parties shall accond to women equality with men before
the taw. This means that women should be allowed to enter into contmets, to appear m thewr own
clit i civil mattess, to regster and own property such as land i theie names and o access loans on

thewr own without the assistance of their husbands, Lassbon Taela v The King'™ 15 a case i point. In

:

: Chapter 3 para 2.2, 3

'1_-' WLSA (n 70 above) 166,

= See the Marnage Act 470f 1964,
i

Sere arficle 1001
Lomfdiosi Teela v The King (unrepored judgement)
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rhis msmance, the planttf, Lombkhost Tsela had successtully clumed Motor Vehicle Ace (MY A} (therd
party clim i Souch Afocs) msurance after having being mvolved m a bus accident. However, since
she did not have full legal status under Swazt law, her cheque was issued m the name of her husband
with whom she was estranged. The planaff challenged this before the court and was unsuccessful as:
thi law stipulares that she cannor enter into civil mattees, As a result, the plantff was depoved of her
msurance henefits m fvour of her esteanged hushand. Article 15 therefore envisaged such cases and

seeks toavert women's predicament by granting them full legal status inall civil matters,

The prachce that women in Swazland cannot own land m therr own name therefore stands m direct
npposinon to amele 1 of the Convennon, e conflicts with the spioe of equihty contamed i of the
Conventon which proscobes discomunaton on the ground of sex. The ponciple of equality calls for
wamen o be allocated land, a right which s freelv avalable (o men. Upon maroage, the Convennon
granrs spouses equal nghts m dealing with joint property. Further the mnequality before the law s
muore appaenr i the extensive mantal power accorded a husband by Swazl customary muarreye,
Even though the marmage s our of community of property the husband remams the overll
administee 0f the wife's pesonal life and property. Such a diminished seams has far ceaching

wnpheanons for advancement of women's -dghr,s.

4.2.1.3  The nght to dignity versus inhuman, humiliating and degrading treatment

The culual pracuces regarding widowhood e inconfhictwith vanious articles in CEDAW. Arncle 1
15 & case m point. Here discriminanonis defived as any distinetion, exclusion, and restricnon made on
the basis of sex, resulting i the mferdpsty status of women mspciety. Article 5{a) calls upon stares o
maodify soctal and culteeal pattems of conduct of men and women, eliminatng prejudices and all
practices which are based on the mfenonty or supenonty of either of he sexes or on stereotvped
roles for men and women. In Swazidand widows are subjected to humilinng and degrding treatment
such as house confinement for one month, shaving of the head, eanng, allking and wallmng
criquettes, ostracization and bverate, funeral ntuals and mouming pedod. Such practces violite the
rghr to dignity of women and curtail their fundamental aghts, vet in Swaziland they have been
granted the sanctuary of customary prctice, " Often shewed customary mterpretations e invoked

to render the margnmalisation of widows acceptable,

The Afocan Charter on Human and People’s Rights embodies a similar sennment. Amcle 5 provides

that

dia Vilukati {n 97 shove)



Every individual shall have the nght to the respect of the dignity inherent in a human being and 10 the

recopnition of his legal status, '™

The Daaft Protocol to the Afncan Charer on Women's Rights sopulates that widows shall not be
subjected to any wmhuman, humibiation and degrading treatment,'™ that widows shall become
suardians of theie cluldren after the death of their husbands, "™ and that widows shall have a nght to
marry a peson of therr chowce '™ lronically, it is only the Afrcan Charrer, apare form the Unive rsal
Dreclaration on Human Righes,™ that refers o the oght to dignity as an individual oght, This could
be attnibuted to the fact thar widows in Afoca are inopencral suljected to degrding and mhuman

rreatment o 4 grearer depree than their Western counte parts:

[£ Swazland were o mtify CEDAW, ot would have to abolish all the aforementioned practices, as
these appear o stand 1o direct conthet with the provisions of the Conventon. Ir will be shown in
Paragraph 4.5 below how a balance can be struck between the cultural practces and human aphts

prmeyples.
42 The African Charter On Human And Peoples® Rights

At the regonal level, the Afncan Charrae oo Human and | Peoples’ Rights calls upon swares o

ehmunate discnmmaton against women. Article 18 (3) provides thac

The state shall ensure: the elimination of every disenmnaton agamst women and also the protecuon

of the nghts of the woman and the child as supulated in wematonal decliratons and convenuon, '™

The Afncan Chaner does not, however, provide comprehensively for the pratection of women's
ophts, save for stupulanng that states shall ensure the eliminaton of every discommnanon agamse
women and the protecthon of their nghts, The Charer does, however, require thar the protecnon
should be as supulated in mtemadonal declaranons and convendons ™ Ulmozudke 15 doubrful
whether the snpulanon by wself makes rreaties like CEDAW applicable without separate ranfication

ot accession, This s because a treaty 15 not binding to a stare unless thar stare has manfied rhe

Ariele 5 African Charter on Human and People’s Rights (1986)

i Artiele 20 {a) Dmft Protocol to the Advican Charter on Human and Peoples” Rights on The Fights of wormen
ey As above article 200h).

i As abwsve artiele 20(e)

& Ag abowe article 5

= Article 15 (3).

= Asabove:

36



teeary.* It could, however, be argued that the Afncan Chaster envisages that the State Parues to the
Charter would be guided by the principles and basic obliganons of the intemanonal instruments like

CHEDANW as per intemnanonal customary law and jes mgens. 18

Swaziland has mtified the Afrcan Charter.!® The traditions and culmieal practices analysed m the
previous chapter suppod discomination aganst women in such areas as consent for marnage, legal
stamus and humilating widowhood, Swaziand s therefore under an obligation to chmmate all

discommanon agamsr women as supulated in the Afocan Charter,

It could, however be agmed that compliance with the Afncan Charter alone would not sufhce.
Swaziland alse has to mofy CEDAW and further incorporate this instrument mnto ats domestic
legslanon. The need cxists for a consttution that will fomfy the applicanon of human oghs
instuments. Swaziland is in the process of drafting a constitution and a ball of aghrs, The Repor of
the Consttutional Review Comnussion has not, however, been favourably received, The Report s
cancised forits scant ecogniton of the fundamental nghts of Swaei cittzens which, mmn, predicts

dire implicanions for the protection of women’s oghts

4.4 Stking A Balance Between Culture And Intemauonal Human Righis

The difficulty of stmking a balance between cultuml practices and inrernational human oghts s
Wusteared m Magpa ¢ Mapgpa, % In thiscase-the mam dssue of contention was whether a woman
could inhenr land if her father died anmestte: This was g clesr instance whereby the court used
patoarchal values to jusnfy discdmunatian agamst womens (The court held that m patrarchal
customary society men hold a sentor positon® Waomen are accorded the status of @ junior male,
wrespectve of therr age™ By circumventng internanonal human ophts law, the court argued that
domesne provisions which discoiminate aganst women are to be deemed “exceptons”, These
pravisions would effectively overnde mtemational instrruments thar further the protecton and

recogmition ofwomen’s nphts '™

Fven though the cour dismissed Venin Magaya's application, the case s important in that af
dlustrates the contlicr berween international law and customary law. This case accentuates the

resthence of piatnarchy discnmination and the considerable obstacles thar stand in the way of the

= U0 Umneczurike (1997) 57,
= As ahove,
b3

O 15 Sepiember 1995 see “Chart of mtifieations: OAL Human Rights Treatics -as at 07 July
20027 < httpzdwww upacza'chrhrlashrlas twohtml= Jaceessed 10 October 2002 ]

x Judgement No.S.C 2 10/98eivil Appeal No633/92 of the Supreme Court of Zimbabwe (unreported)
e Hee Justice A Muchechelere’s judgement pam 5.

iR As above para 10,

i

As above,
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struggle to achieve gender panty and greater respect for women’s human aghts on the Afncan
continent.! Determmanons of mdiwvidual and group oghts result n directly compenng clams and

wreconcilible differences. 12

Tt is therefore apparent thar fension exists between intemnational law and customary practices
relation to women's oghts. Most of the conflict emanates from the fact that women are relegared ro 4
minorry starus. In the shadow of men, women are treated as second class-cinzens, For a solution in
rhis conflict Oloka-Onyango proposes that we should interrogate the intecests that underpin the

conninued support for the culiuel practice m question:

[t|hat 15 whe is supparting the practce? Why are they doing sof What are the consequences {or the

particudar indmvicheal and for the dass or group of persons that the practice 15 bong directed - agrnstz. 1™

In the case of Swaztland, men are custodians of culmre and as such cultural pracoces serve their
mterests. For example, swablod gives men conrol over women, includmg their sexuvality antd
reproducove capacity. This has led men to justfy wife battery as chastisemenr of therr "children™"™
The vwnership of the wife by her hushind-thriugh the-pracnce of cmaibbeb transcends mto the
pemsonal ife of 4 woman and strps het of the dghts accorded o all human beings. Amicle 16{1) of
CEDAW provides for equality to personal nghts of a wife and a husband. If women were to enjoy
full srirus as human bemys, they would be an i position to exercise decisions about their lives, mther

than bemg dicrared o by their hushands,

Emalsbols stops a woman of her reproductive rights, as it consnitutes the purchase of the sexual nghts
and meproductive capacity. This practice perperuates the disadvantaged positton of women as they

cannot negorare for safer sex with their hushands and thus remains susceptible to FITV/ ATDE

The long established pracbce that a gl cannot give consent to mardage has infacr no cultural
foundation. According to Swaz law and custom a giel's acceprance of a man (Buxgana) docs not
necessanly mean consent to marnage. Her frequent wisits to her boyfriend’s home are, however,

taken as cansent. There 15 accordingly no real cultaral value attached to thes pracnice

1"

Oloks —Onyango (20000 9 Review af the Afeican Conunission an Human and People's Rights 17.
et [3 M 13igee & A von Briesen (2000} 13 Harvard Human Rights Sourmal 297
e ok —COnyvanga (n 191 above) 18,
A woman 15 treated as a child of the husband wha requires “straightening up” from the
husband. See WLEA (2001) 81,
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The practice of allocating land only to families discnmmates agamst women i that after the
allocanon of the land, the husband s deemed the owner of that land. Moreover, marnage as cntena
for the allocation of land s discommatory agamst women as women may well be forced to marry in
order to access land. This practice has, however, fallen mto disuse since the “family” need not be a
marned couple, single parents or individuals form the “family” and need o be considercd for land

allocation an ther own nghr.

Mourmmg the dearh of a loved one 5 of physiological and mental importance. It assists the mourner
to come to terms with the loss and to adjust. However, it could be aggued that the mtuals surrounding
widowhood in Swaz culmueal society merely serve to subject a widow to more trauma of humibaron,
Although the concept of mouming 3 important, a widow should be protected apanst any

harassment, coercion or humihanon.

It stands to reason thar men may feel threatened by the proposed legal reform. Yert Swamland must
heed the warning of Vilakati thar if the constitunon deafring process is informed by cultural practices,
“oaly those for whom Swazt cultue works well cin expect favounable protection.™ 19 The teporr ot

the Swazr Constneional review Comatimeewill be exanimed-néxt

4.5 Drafung A Bill Of Rights Or A Bill Of Wrongs? : The Report Of The Constitutional

Review Commission

[ Avgust 2001, the Kmg made pubhe the Bepow af the Consautonal Review Commission (CRC)
that was appomted m 1996, The Report recommended, among nther things, extending the executive
powers of the King and mammmmg the ban on political parmes.  Ir also recommended thae the
supremacy of Swaz "customs and traditons” be upheid, even in mstances where they conflicred with
nterngnonal human aghts standards '™ The Consttunon Drafting Committee appointed by King
Mswate 1 i December 2000 has ot yer completed its work '™ The King declared inpullic that the

furure Swazs constrmunon would be hased on the ecommendanons of the CRC, 9

The mtemational community cauttoned the Swaz government aganst embracmg culture at all costs.

The United Stares Ambassador to Swaziland, for example, has wamed thac!™

Ry

N Wilakat (n 36 above)

1o Swaziland annual Repart <http webamnesty org web/ar2 002 nstatftswaziland Open document
{aceessed 10 Oetober 20027,
i SADC policing campaign: “Take Action Swaetland”
hetp:Swww amnesty.org nzPublicdo.nast’ open document =[Accessed on 10 Oetober 2002
b The King stuted when secepting the Constiutional Review Committes Repart in August 2001
|5

For example the Jumes Melies United States ambassadors and David Reader British
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[t|he aspirations and basic rghts of all Swazi atizens must be guamnteed, While the mauntenance of a
people's customs and traditions is often admirable, they should be modified or changed when they
impeded the natural aspirations of the people for lberty and freedom. Custom and tradition can no
lenger be used 10 defend blatant abuse of human dghts or o tp the seales of natural justice to the
detnment of those it @ supposed 1o protect Many of us will tesufy that Swagilind has, in fact,

suffered more in the name of customs and traditions than from any other single cause, 2%

Fhe Brorsh Ambassador to Swazland, D Reader, also challenged the govemment to produce a
constunution that honoured human aghts, laid the groundwork for democeacy and thar was consisrent

with infremanonal human oghts noems, ™

Women's nghts under Swaz law and customs are already curtaled by the existence of culniral
pracuces. 1 Swazi customs and traditions are used as a parameter for constructing a bl of oghts,
prospects for full recopniton of all the aghes of Swazi anzens are muumal: Only those whaose
interests are already served by custom stand to benefit. Disadvantaged groups, like women, whose
rights are compromised by specific customary practees am exposed to an even greater nisk. There is
very hittde Dasis for optmism regarding the entrénchmént of women’s nghts and freedoms m a furnre
constunon. ¢ The CRC Report envisages a culural community where culture is the foundational as
well 4s ulimate canon by which thought patems and actins of the commumity are measured.
Anything that does not conform ro the culbmeat vardstick 5 rejected and dismussed as devantand/ or

undesirable, =0

It could be agrued, therefore, thar the current construnnonal dratting process does not yield any hope
for the advancement of women’s nghts . Swaziland. The Repor furthermore re-instites the
position that childeen bhorn from foecgn fathers will nor be granted atizenship unless they have
ipplied successtully hetore the King. ™ This recommendation senders children stateless and violites
the right of women to pass ciizenship onto their children ™ The same does nor apply m men, as
their children are accorded Swan ainzenship even if bom outaide Swasdand. To deny citizenship to

children bom from toreym fathers constitutes o clewr discomunanon agamst Swazt women, The

ambassadors see “Swaziland: Coneern over propesed new constitution™
“waww nnnews orgreport= [sccessed on 10 October 2002,

A above,
i Bigge &ven Briesen (n 192 ahove),
1 Wilakati (11 97 abave ),
f‘" As Above,
:': see the CRC Report (2001} 79

CEDAW Article 9 (2 stwles thal slates parties shall grant women equal nghts with men with respect
tis the patonality of ther children,
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Afncan Charter expressly prohibies @y discommation aganst women 2™

[n the case of Unity Daw v Atterney General® the High Court of Botswana deliberated on the issue of
citizenship, Under the Botswana law, a woman cannot pass ciizenship to her children born from
forcigm fathers. Unity Dow was marsed o a citizen of the United States of Amerca, applicd for an
order declanng section 4 of the Citzenship Act sdtrg rrec the Constitution of Borswana since it
violated her fundamental tights to pass her aitizenship on to her children. She alleged thar the said
provision discriminated agamst her w that, unlike male citizens of Botswana marncd to foregmers,
she could not pass her citizenship to her children ®® Thus she was discimunated agamst on the bass

of sex

At the tme of marnage she already had a child our of wedlock n 1979 and according 1o the
Constitution of Botswana anyone bom in Botswana on or after September 30 1966 was a Botswana
citizen, Tn 1984 a4 cinzenship act was enacted which challenged section 21 of the Constitution, Uty
had two childeen were bom from her marnage i 1985 and 198727 The two children borm m 1985

and 1987 were therefore nor ciiizens of Bomswana hecause therr farther was not a cinzen of Boswana,

The Court of Appeal held thar Unitg Do liad been denied her nghts to equal rreatment and
freedom to movement. The court based s decision on/ the | Bill of Righrs of the Constiution of
Botswana and the Afncan Charter in order to overnde tradmonal customs relanng o the unequal
rreatment of women o espect of Srteenships The court held that section 15 of the Bomswana
Consutunon should be interpreted to prohibir dis¢nmumation én the bass of sex and consequently

stuck down the appeal by the Atomey Geneoal *W

The Borswana Court of Appeal followed a progressive approach to challenge a customary pracntice
which was entrenched in stamutory law, It furthermore laid down a precedent on the issue af
cinzenship for the Afrcan region® This case 15 significant in creating a precedent whereby the
Afocan Charter was applied without it bemng incorporated into domesuc legislaton. The CRC's
Report recommendations that Swazi women cannot pass cinzenship on to their children thus clearly

vinlates the precedent ser by the Botswana Court of Appeal.

e Hee article 1803,

o Unily Do v A sorreey General, Cerlilied judgement of the Court of Appeal Civil Appeal. No. 4 of 21
Botswana June 11 1992

o Botswana Citizen Act ol 1982 (as smended) Section 12 see also Hotswana: Second class Citizens

= Seplember v A no. 7 (19943 3,

BEotswana Citzenship Act 1984 Section 4(1)

Efmety Dlowe case 26-30),

03 Tshosa *I'he Application of Non-Discrimination in Botswana in Light of A trermey-Creneral af
Botswana v Unite Dow Judicial Approach and Practice”

“httpzfwww uelac za‘deplstrgrufequapapsshosa pdl -faccessed on 19 October 2002,

an

1
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I'he ssue of discominaton agunst women in respect of atizenship was dealt wath by the Human
Raghts Committee mn the communicanon of Sawdre Leredare v Camada, ©- where the plannff challenged

successfully the Indian Acrwhich declared her non-Tndian by wirtue of her marmage to a non-Indan,

The fact that the CRC Report states that international human nghts law will be applied only if not n
conflict with the customs and rradinons of Swazt socicry leaves little hope for the recognition of
women's nghts in a4 future constunon. Pracuces which deny women the nght to pass anzenship
onta thew childeen pomts o the msignificance of women's nghts m Swaziland, Be that as ot may,
solunons must be sought for the recogninon and advancement of women's nghts n Swaziland.
Sourh Afnca as a young democracy has shown great potental and the poliical will ro stoke a balance
hetween men and women and people of all meces. This accurred through the polincal will of the
democmnic government to establish a democratic society based on the value of no-discnminanon.,
The South African experence can therefore be used to great effect by all African countnes that are in

the process of establishmg a free and democratic sociery.
4.6 A Way Forward: Lessons the From South Afncan Expenence

In South Afnca, culmieal pracnces of the different ethnic proups likewse dsenmmated agamst
women. Such disceimination was appirent in g maenage selabnnship which mvolved not only the
wife and hushand but also the two famlies, bneages (ar clans) and the community,®® Laws and wles
thar regulare marriage in a parrarchal sogiery ate framed an favour of men. Inequality emanates from
this positon and touches upon the enore welfare of women i society. Procreanon comes with 4 set
of mules which culminates i practices such as sororate (if the wife 15 bareen), levirate (if the husband
dies), torced marmage or child betrorthal. Through the pavment of the &dels men acquares nghts over
their wives and childeen. Women enjoy no smular privileges or aghts. Violence agamst women 15
justified and widows are somenmes subjecred o dehumansing bereavement otuals and moummg

ralicios, #H

The challenge facing South Africa was to draft a constitution thar would correce the shewed positon
af women and men in society withour disregarding the importance of cultuml values, Dunng the

negonation process that forged the Tntenm Constitution 25 the tradinonalist lobby found isself in 4

iz

Sandra Loveloce v Capade Commuunication Mo, 24 of 1977 (14 August 1979, TTH. Doc,
CCPRIC/OP/ 10 (1984),

g Mhlapo(n 143 sbove) |59,

i A ahove 160 (this has already been discussed al lenpth m Chapter 3 para3.3)

oL}

: Axahove | 56,
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relavvely powerful posinon. As such, it was able to win a number of sigmificant concessions. At the
same nme, the femimst lobby, fghting & reasguard barde, prevented an ournght victory by the
teadinonabist The fundamental rights that were guaranteed n Chapter 3 of the Intenim Consnmnon
represented a strong counterhalance berween custom and indvidual riphes 21 As g result, the Intenm

Constnuton contuned linguage favourable to hoth rradisonabse and feminst rendencies 20

To armve at the Final Constitution,?® compromises were reached. Through wide consultanon with
stakeholders, legal scholars and representatves of different groups, 2 Tadiament was able o reach
an acceptable compromise. Seenon 9 of the Final Constrution entrenches the aght to equalitv. Cn
the arther hand, sectinn 31 provides for the exercise and enjovment of cultural nghits, religmon and
ethnic Ianngch" A problem mherent to the Intenm Constitutnon was thar b did not clearly indwcate
what would happen in the evenr of a conflict herween cultural practices and equality nghrs. Secnon
31(2) of the Fnal Consttution provides, however, that the nghts to exercise and enjoy cultural nghts
may not be exercised in a manner nconsistent with the provisions of the Bill of Rights > Thas
provision was smed at ensurmg that traditonalist would not loose sight of the values that underpin

an open and democranc society based on human digmey, freedom and equality *=

To mplement the equality clause, lepslaton was promulgated to cnsure that women and men enjoy
the same nghrs both within the family and sociery at lagze, The Recogmition of Customary Marnages
Act,® wlhich abohshed the munoonty states iifwﬂmﬂ'nrand Eave full legal starus ro women before the
law, 15 & case m pomt This Ace s applnded foc accarding cquality starus m both spouses upon

entermyg mita maccage, dunng and atos dissolumon. Fhe Seourth Afncan Law Commussion nghtly
may discominate against women, =

In the case of Swaziland, change will only accur if the required polincal wall exssts. It s crucial to

have an undersranding of the objectives and values thar a constitution ought to embody, Such

Constitution of the Republic of South Adrica Act 200 of 1993, hereinafter referred to as the hiterim
Consbiiution,

= Whizpo(n 142 nbove) 137,

f"’f Constitution of the Republic of South Afhea, Act T08 of 19948,
:_’I" For example women s nights movements, traditonalists, disabled, children, workers
b At LUR 19596 seetion 31(1) *Persons belonging toa cultural, religious ar linguistic communily may
not be denied the right, with ether members of that community 1o a) to enjoy their culture, practise
their religion and wse ther language and b) to form, poin and mamntan cultural, religious and linguistie
y associations and other organs of civil society.
o Act 108 1996 section 31 (2),
o Act 108 1996 Section 7.
= Act 120 of 1998

Commission on Gender Equality (CGE) “Recognition of the Customary Marriages Bill
Subraisgon to the Justice Porifolio Committee 22 September 1995,
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understanding will mform the steps thar are necessary o achieve the desired outcomes. Constimunon
draftng should not be a mere formality, bur a nation bulldimg process instead.? The (CRC Report
grves the impression that Swaziland miends to subscrbe to custom and tradition as a foundanon for
irs bill of rights, Human oghts as set out m the Universal Declaration of Human Rights entails
equality and dignity, 2 non-discrmination on the hases of race, colour or sex, hberty and secunity of
the person, freedom from torture or cruel mhuman or degrading trearment or punishment, and equal

protection before the law,

Lt is doubrful whether the tradifions and customs of Swazdand can uphold the values as ser out m
this Declaration: Most Swazi cultueal practces do not subscobe to the noven of equality berween
men and women. This results in a complex ser of mles relitng to the movement of women in
society, povermed by msticoons and suppressions throughour the coume of women’s lives
Swaziland, therefore, needs to leam from the South Afrca experence if the objectve behind the
constitution draftng process 15 a democmtic sociery, South Afnca did not discard the importance of
cultural prictices or tradidional customs, instead these find express recogninon m sections 30 and 31
of the Fmal Constitution. Evervene has the right to exercise his or her cultural or relgious ophts,
However, the low may not loose sightaf the values equality, digniry and freedom. The “balanced
approach™ = or “eross-cultural appmachf; = appear to-stoke @ useful compromise berween culture

and these fundamental values,

[n the final chaprer of this mini thesis, peommendanons will follow that are intended ro secure a

compromise between cultunl inte reses and the oghes angd feedoms of the mdwidual,

i Wilskati (n 36 abowe) |

- LD aricles 1,235, 6and 7
“ LR art 6.

Mhlapoin 32 above).

An-Na'im (1 3 above) 23



CHAPTER 5
CONCLUSIONS AND RECOMMENDATIONS

5.1 Concluding Remarks

The protecuon of women’s oghts 1s one of the key areas pnontized by internanonal law. The
enactment of CEDAW in 1979 comprehensively articulated all spheres of life in which women's
aght are viclated, The debate between cultural relativism and the umiversality of uman rights s nat,
therefore about the acknowledgement of the importance of women’s nghts as human nghes, bur
rather about relatonship between women and men. The crux of the debate is siuated between those
who see socienies and cultures as fixed and immutable, and those who see reabry as Auid and

changng and wish ro move it in the ditecuon of greater equality, freedom and justce

The debare therefore stems from the fact that most of the Afncan countnes are patrarchal sociehes.
We have scen i this mum thesis that the eenfenndns on the universality or relanvism of human
nghts anse n the povate sphere, Centdin spoictes are unwillingg o assume ntemanonal human nghts
obliganons m the provate sphere and armie that their own code of conduct, which is informed by
their tebimous or tradinonal law, already covers this ternain, The equality poneiple between men and
women advecated by CEDAW, for example; s seen as an cncroaschment on the provate domain and
therefore unwelcome ™ As Ennaj has oghdy Sofued, thit 17 ts because those who are benefinng
from the status gue are threatened by the universality of nghes, thar they agrue for cultural noms w
apply i the povate domain, *¥ The fact of the marter s thar women emoy brtle prorecnion under a

culueally defined traditional system

This mint thesis docs nor putpore thar culhire 15 an unnecessary companent of socwery. Culture 13
impartant for the wennty of a people and posinve culueal practices do exst ™ Bur conrexr s coucial.
What this mint thesis seeks to do s o advocate for a4 compromise between cultural prictces and
human rights panciples so as to enable mdividuals to enjoy the nghe to dyrmity, equality before the
law and protecnon against degrading trearment. [t is submurted thar culnueal pracnices can be enjoyed

by society at large without necessitating a vislanon of women's rghts. However, o achieve this

In the Cabro and i Betjing relativists and universalists were people [rom Middle East. Europe,
Ammericns in Asin and Afnea See M ARhami in K Askin (20007 486

o © Cema & J Wallsee (n 12 above) 629,

ol Ennan in 14 abhove),

For example women were protected sgansl batlery, her hushand would nol 1oueh her il hiding in
ber micther-in law s hut, However, this is no Iungcr pmcljccd_



would be possible only if socety acknowledges thar “the politcal s personal or the personal 1s

poltcal.” 2

As Swazidand has not mnfied CEDAW, women's oghts m Swamland are violated with impunity.
Cultural pracuces i respect of mardage, landowneship and widowhood luminare the extent to
which the minonty status accorded to women m socicty impact on women’s nghts, There s Lirtle
hope that the Swazi constitutional deafting process will protect women’s rights, as it will be based on
customs and tradinonal values. This 15 because culure is by defimton prospectove when used
differentate nght from wrong? Rights that are denved from culture are prvileges afforded o
mdwviduals under mles or laws to which the indmadual = ot a snatory. These pavileges are
however, denvanve and although traditional m appearance, they tend m be ranonally devised 1o
mamtam the mtegrire o the patdarchal household, This intdnsically means that women do not have

rights, but mere povileges accorded by the custodins of culture in society,

In formulating a solution for the profection of women's oghts in Swaziland, the social contexr should
be considered. Culture in Swazland 5 deeply_rooted and valued. Smce the oght to culture s
acknowledged by the Intermnatonal Covénanion Heononie Social and Culmal oghs (TCESCR),
cultural prictices which ascribe to human dignity should be promared; negatve practices should be
madified, changed or nullified. The necessary polrical will 15 crucal to reach that end. South Afoca
faced & similar dilemma after 1994 The challenge was to draft a constinnon thar upholds
fundamental values without margnalpsng cobural adennry, This was important piven South Afnca’s
particular political history. Tn the end acompeomise was reaghed and the prowcnon of women'’s
nghts was entrenched together with cultural values, Consequently, the constmnonal values of
cquality, digmity and freedom, coupled with legslanon such as the Recogninon of Customary
Marnages Act™ present an environment that 5 conducive to the ebmnanon of all forms of

dhscaminanon aramst women.
5.2 Recommendations

The following recommendations are made with 4 view to facilitare the advancement of women's

rghts in Swaziland:

e Oloka-Onvango & Temale 713,
:1" Adkhama (n 230 above dB5-486.
e Aet 120 of 1998,

46



A bill of oghts 1 an absolute precondition, It is imperative, therefore, that the constution drafting
process produces a bill of nghts that entrenches equality, freedom and the dignity of mdividuals.
Further, the furure constmnon should be the supreme law of the country and any law that s
inconsistent with the consttution should be invalid. Where there ts a conflict between cultural norms
and human nghts ponciples, the value of the practices should be weighed against value of indimidual
nghts. This will amount to what M Freeman calls “reasonable ranking of wvalies™ in the
consttution.® A court of law must determine such matters. The High Court of Swaziland therefore
should have junsdicnion in matters relanng to mdividual's nghts. One would hope in this regaed that
the ongomg high court case on abduction of young gds imtiated agamst the King wall vield positive

results m empowenng the High Court to preside on matters relanng to human aghes and customs. =

CEDAW stands central to the protection of women's rights. It stands to reason that certam clavses
m the Convention will conflict with certpin Swazt culturl noems, Iris accordingly recommended that
Swaziland should mafy the Conventon with reservations (o provisions that are in conflict with Swaw
culnures, subjecr to article 28(2) of CEDAW, A two-pronged approach s recommended in this
regard. It 15 recommended that soon thercafter a consultative exercise be carmied out ro solicit views
of the Swazt people on the reservations: This would-Richtae an apprecanon for CEDAW m

Swaziland and would Geitlivate informed secommendanans on the resenvabions.

i the Light of the facr thar the Constinteonat-Resewe Sommission (CRC) was cnbicised for lacking
abjecrviey, it would be impentve forgovemmenn b call 4 efecendum before finalzaton of the
constiunon. Falure ro do so would gender the new consamitonal fundamentally flawed. Different
groups representng diverse sectors of Swaz society should be given an opporunity o comment on
the new dratr. Thas will be of parhcular significance grven the fact thae previous constitution
submissions to the CRC were seen as a mere formality rather than a sound commutment to human

rghis.

A report on the codificanon on Swazi law and customs which s annexed to the CRC Reporr,
revealed that women are nor in agreement on the abolishment of the mourning gown (2o, Tt
recommended, therefore, rhat the mourning gown should not be made compulsory to widows.
Widows should be free to decide on a mourming penod mn cases where they opr for the weinngs of

the gown. Any degrading treatment, meluding funeml otuals and sngmansanon such as housc

17

L M Freeman (2000 in J Eckeelaar & P Sarcevie (2000} 49,
Frrdwe Diamin v ethuka and others 2002 Chiel Justiee 8 Sapire ruled that the abducted children
should be returmes] 10 their vanous homes.
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confinement, shaving of hair, bathing in celd water and ostracisation of any form assocated with

being a widow, whether or not weanng the gown, should be abolished.

Cenrral o the advancement of women’s nghts i the noton of equality before the law. The new
Swazi constitutional dispensation should embrace the dea of equality before the law. As long as the
law regards men and women as unequal, formal equality for women cannor be achieved. Tt 18
recommended that any legislanon or practice that impact on the legal stanus of 4 woman should be

repealed orabolished.

Men and women should therefore hive equal status before the law wn covl matters, in the accessing
of credit, registration of property and when entenng into legal conrmcts. It s cecommended thae the
mantil power provided for in sections 24 and 25 of the Marnage Act 2 and under cusromary law be
abiolished to accord equality for both men and woamen before the law. Thar will enable women and
men to have equal oghts over mantal responsibilities, mantal propery, children, reproductve oghts
and personal dghes, To this end the Deeds Remstry Act™ will have to be amended o allow women
marned i commumty of propety to regster laind under their own name, Moreover land allocanion
i teems of Swazt Natenal Land sheuld fake dnto considéranon the dwerse umons found m
Swaztland such as single parents, cohabimp farmbes, divorced street famihes and same sex

partnershp 29

Customary marnages do nor require gny consent angd gicls and women are married ganst their wall
It s ecommended i this regard that consent should be a pre-requisice for all maroages under Swae
baw and custom o this end, marnages concluded without consent should be nullified, AD customary
maraapes should be regsstered within a eeasonable peood of tme. It focther recommended that the

munsrmem agre lmat for gels in customany manages should be 18 years,

Fradodois w o controversil ssue, as most Swazis see it as an unportint cultural practice. However,
this practice impacts severely on the aghts ofwomen, [ts there fore eeommended that the objecove
irf emaliad should be revisited. The steengthening of the telanonship through payment of esalbidod
has in tact fallen mro disuse. It s cccommended thar emabbod should be abolished and meplaced by a
practice which will be more sensitive to the gphts of women. [f the pricoce s retamed s objectives
and the manner in which 1t 15 execured should be amended 1w suir current socio-economic demands

For example, esabios could mclude contnbutions pad by both the brde and the groom’s families

= At AT ol 1964,
o Act37 of 1938,
b 1]

s WILSA (I998) 27 para 3.2,

48



rowards the establishment of the new family and/or home: In this way the relatonship berween the

oo familics would be strengthened and the couple would have an equal say over that property.

Manitoring mechanisms for the respect and protection of human oghts in general 18 crucal for the
advancement of women's rights in particular. It 15 weommended in this regard, following the South
Afncan approach, rthar the government of Swaziland should establish a Gender Commission to
monmitor gender 1ssues in the country. The fact that there 15 no fully flagged munistry for pender issues
but only a gender desk within the Ministry of Home Affaies means that women's issues are not
receving the necessary attention. There s no full budget allocation 1o the genderand ir there fore has
to compete with the other activities of the munstry. As a consequence it would be difficult to assume
that pender ssues are pnontsed within the mimstry. The Gender Commussion would make a

sinificant contabution o strengthening the work of the gender deslk.

It 15 furthermore recommended that the draft constmnon should provide for the semng up of a
Human Rights Commuission to monitor human nghts in Swaziland. Although the esmblishmenr of a
Human Rights Commission 1s not an obhyation under mtermational law, it has become an sceeprable

practce o safepuard and promoe haman ﬁgﬁ1t5 wnder bodvmtzrmanonal and national o
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