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CHAPTER ONE

Introduction

1.1 The Phenomenon of Self- Referrals

When the Rome Statute’ was being drafted, referral of a situation by a state party was thought«- - - { Formatted:

Line spacing: Double J

to have the least potential for making the International Criminal Ceourt (hereinafter referred

to as the ICC) operational.” —It was frequently pointed out that States were notoriously
reluctant to complain against other states on a bilateral basis.——* As M.ahneush Arsanjani

and W W .Michael Reisman, two expert commentators on the ICC, have observed:

j - ‘[ Formatted:
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Before and during the Rome negotiations, no one -- neither states that were initially skeptical == { Formatted:

Right: 40.2 pt

about the viability of an international criminal court nor states that supported it -- assumed that
governments would want to invite the future court to investigate and prosecute crimes that had
occurred in their territory. To the contrary, it was assumed that the Court would become involved
only in those states that were unwilling or refused to prosecute, staged a sham prosecution of their
governmental cronies, or were simply unable to prosecute. There is no indication that the drafters
ever contemplated that the Statute would include voluntary state referrals to the Court of difficult
cases arising in their own territory. By voluntary referral we refer to situations in which the sole

basis for satisfying the Court's admissibility test is the referral -- whether effected formally or

implicitly -- by the state in which a crime or the situation subject to investigation has taken place.’
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In summary, the expectation was for the ICC to act on its own motion against states that were

unable or unwilling to prosecute since states would not, based on past experience, be

expected to complain against other states. The ICC Prosecutor, in a bid to make the Court

operational, came up with an ingenious interpretation of the statute that would allow states to

refer situations occurring on their own territory.> HePresecutor adopted athe policy of

inviting and welcoming voluntary referrals by territorial states as a first step in triggering the

jurisdiction of the Court.“[EN93]° -The prosecutor stated that 'while proprio motu power is a

critical aspect of the Office's independence, the Prosecutor adopted the policy of inviting and

welcoming voluntary referrals by territorial states as a first step in triggering the jurisdiction

of the Court.” According to W, Schabas, it is obvious that the idea of self-referrals of which,

there is not a trace in the travaux préparatoires, [of the Rome Statue] emerged within the
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Office of the Prosecutor during 2003.2 He has also referred to it as a “novel construction”.®
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° In M P. Scharf and P, Dowd “No way out? The Question of Unilateral withdrawals of Referrals to the 1CC and
other Human Rights Courts” , Case Research Paper Series in Legal Studies Working Paper, 08-21, August

. and the Jack of adjudicative history at the ICC.

S See Paper on some policy issues before the Office of the Prosecutor, September 2003, available at
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As far as possible, a referral shall specify the relevant circumstances and be accompanied by
such supporting documentation as is available to the State referring the situation.’® The

referral shall be in writing."’

The crimes need not to be committed in the territory of the referring state or involve its
nationals.® It suffices that the crimes are committed on the territory of a states party or by a
national of a state party.’® States that are not party to the ICC Statute but have made
declarations under article 12(3), are also allowed to refer situations to the prosecutor for
investigation and prosecution, provided that they undertake to cooperate under part 9 of the
statute. The right of a state that is not a party to the Statute to refer cases to the Prosecutor is

limited to crimes committed in its territory or by its nationals.

The referral procedure therefore has three steps: first, a State becomes a Party to the Rome
Statute and accepts the Court’s general jurisdiction over the enumerated crimes therein;
second, a State refers a specific situation to the Court requesting the ICC Prosecutor to look
at the referral documents and thereby “triggers” the Court’s jurisdiction; and third, the Court
exercises its jurisdiction by commencing investigations into the self-referred situation. A self-
referral from a territorial government shows an acceptance for the instigation of
investigations and prosecutions against all parties involved including the referring
government.?

1.3 The Ugandan Self-Referral
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to power in January 1986. Whilst many of the other rebel groups were either defeated
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partners.”® On 29 May 2004, the Solicitor General of Uganda reiterated to the ICC Prosecutor
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Ugandan military had reached a consensus that the LRA could not be defeated militarily and

that the only option left was to pursue other means.?

In the Ugandan self-referral, the ICC was tasked with “‘locating and arresting the LRA
leadership’”.?° In June 2004, the ICC commenced its investigations in Northern Uganda.?’-
One year later, the -Pre-Trial Chamber | of the ICC issued arrest warrants for five top leaders

of the LRA.?® The warrants were issued under seal to protect the victims, but subsequently

were unsealed in October 2005.

The issuance of the arrest warrants and the changed geopolitics in the great lakes region at the
time (The Sudanese Government which was the main funder and supplier of arms to the LRA
in retaliation to Uganda’s actual or perceived support of the Sudanese Peoples Liberation
Army (SPLA-a Sudanese Rebel Group) stopped the assistance after a peace deal was
concluded ) forced the LRA to the negotiating table with the Ugandan Government. Against

the backdrop of LRA demands that the ICC drop its warrants of with-the- Ugandan

Gevernmentand-anarrest, an aAgreement on Accountability and Reconciliation(29-June

%%Zg_wemmaﬁe%}e—zg%ﬂeﬁ&gwementlywas reached 29 June 2007 with the Ugandan

5 Interview conducted on 26, May 2009 at the Ministry of Justice and Constitutional Affairs offices in Uganda,

/
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The official chose to remain anonymous,

__ICC’, ICC-20040129-44-En, 29 February 2004.

27 |CC Press release “Prosecutor of the International Criminal Court opens an investigation into Northern <
Uganda”, ICC-OTP-20040729-65-En,29- July- 2004, http://www.icccpi.int/pressrelease_details
&id=33&I=en.html.

% Sjtuation in Uganda (ICC-02/04-53), Warrant of Arrest for Joseph Kony Issued on 8 July 2005 as Amended
on 27 September 2005; Situation in Uganda (ICC-02/04-54), Warrant of Arrest for Vincent Otti, 8 July 2005;
Situation in Uganda (ICC-02/04-55), Warrant of Arrest for Raska Lukwaya, 8 July 2005; Situation in Uganda
(1CC-02/04-56), Warrant of Arrest for Okot Odhiambo, 8 July 2005; Situation in Uganda (ICC-02/04-57),
Warrant of Arrest for Dominic Ongwen, 8 July 2005.
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traditional systems of justice which shall be discussed later in this paper.

-On a visit to London in early March 2008, President Museveni was asked about the status of
the ICC warrants. He-is reporteddly-te-have stated that “*what we have agreed with our
people is that they should face traditional justice, which is more compensatory than a

retributive system. If that is what the community wants, then why would we insist on a trial

in The Hague’”. -JFN64}% This was in light of the peace agreements reached that provided - { Formatted: Font color: Auto, Not Superscript/ }
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Reacting to the President's remarks, the former Chief Prosecutor for the International

Criminal Tribunal for Rwanda (ICTR) and the former Yugoslavia (ICTY) Richard Goldstone
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The complication-however-is-the-demand-by-the-Uganda government was agitating to be left
to deal with the LRA —Fhe-overwhelming-demand-is-that the- 1cC-sheuld-and to give peace a

chance even if it meants dropping its warrants. -fFN67}-This was, however, reported only in

the media and was never communicated directly to the ICC. Consequently Jan-Egeland;-ene
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_thesethese developments which had been were-closely monitored by the Pre--trial Chamber
11 of the ICC led to a number of requests for information by the Chamber to Uganda -** and

consequently a decision on admissibility of the case by the Chamber on its own motion.*°

The peace talks between the LRA and the Ugandan government are presently at a stalemate.
Joseph Kony demanded the lifting of ICC arrest warrants before he could sign the final peace

accord while the Government insisted that he first signs and then it would seek to have them
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destroyed.* This marked the resumption of hostilities and an end of peace talks.*?

5-RESEARCH QUESTIONSHr-an-interview-with-an-official-of-the Ugandan-ministryof

1.4

Although the envisaged withdrawal of the referral is at the moment -not plausible, given the

change in the situation on the ground after collapse of peace talks and resumption of
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1.5 SIGNIFICANCE OF THE RESEARCH

The suggestion by the Ugandan president that Uganda may consider making a withdrawal of
its referral to the ICC created a lot of controversy. It has been the subject of wide ranging
debate and given that this is an area not expressly provided for in the Rome Statute, I intend
to make my humble contribution by making an in depth analysis and come up with my view
on the subject, with the hope that a common position can be reached thereby helping in the

development of International Criminal Law.

1.6 LITERATURE REVIEW

What is so far published on the subject are two articles. One of these articles is by Abel
Maged.*® He argues that a withdrawal of a referral is possible during the early stages of
proceedings which involve evaluation of a referral, the investigation stage and the
prosecution. According to him, a withdrawal is only unacceptable after confirmation of
charges since after confirmation of charges there is a substantial basis to believe that the
person(s) accused have committed a crime within the jurisdiction of the Court and an action

to withdraw would suggest trying to shield them.

M, P Scharf and P. Dowd* on the other hand argue that withdrawal of a referral is only

/

possible in the narrow temporal window between when a referral is made and when the Court

43 A, Maged, supra.
44 “No way out? The Question of Unilateral withdrawals of referrals to the ICC and other human rights courts”
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exercises its discretion. Their argument is based on comparable international practice by the
Inter-American Court of Human Rights which has recognized a unilateral withdrawal of a
referral by the Inter-American Commission within the very narrow temporal window
between when a referral is made to the Court and when the Court actually exercises its
jurisdiction over that case or referral. According to them, this limited possibility for
withdrawal logically translates to the ICC, given the similar procedural regimes of the two
courts and the Prosecutor of the ICC has no reason not to recognize this very limited form of
withdrawal, considering the flexibility and versatility that the Prosecutor has shown with the

Rome Statute to date.

The emergent view from the literature is that there is at least a limited possibility of a State to
withdraw a referral in the infant stages of proceedings. This study aims to test the validity of

this school of thought with specific reference to Uganda.

1.7 KEYWORDS

a) Self-Referral.

b) International Criminal Court.
¢) Withdrawal.

d) Admissibility.

e) Situation.

f) Lord’s Resistance Army.

g) Peace.

h) Justice.

i) Sovereignty.

j) Jurisdiction.

http://ssrn.com/abstract=1240802.
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1.8 SCOPE

The research will be centered on Uganda and the possibility of the Self-referral to the

International Criminal Court being withdrawn.

1.9 METHODOLOGY

The research will be mainly desk research, with analysis of relevant writings on the subject
matter in textbooks, journal and newspaper articles. | will also look at the International
Criminal Court Statute and official United Nations and Ugandan Government documents.

A few interviews will also be conducted in the Uganda justice, law and order sector.

1.10 OVERVIEW OF CHAPTERS

The study is divided into five chapters. Chapter one provides the introductory background to
the study. At the heart of Chapter two is the potential grounds on which Uganda may base a
withdrawal of its referral. Chapter three deals with the central thrust of this study, which is
whether Uganda can lawfully withdraw its self-referral. Chapter four is dedicated to
discussing the alternative avenues Uganda can per sue to get a deferral and lastly, Chapter
five summarises the discussion, concludes this paper and gives recommendations in relation

to the self-referral regime.

CHAPTER TWO

Potential Grounds for withdrawal of Uganda’s Self-Referral

2.1 Introduction,
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Neither the ICC Statute nor the Rules of Procedure and Evidence make provision for the

withdrawal of a referral. If Uganda were to make a unilateral withdrawal of its referral to the

ICC,However. herein under are discussed some of the grounds on which such an action
could be based.
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nations.”® This principle is emphasised by the United Nations Charter wherein it is provided

that: “[t]he organisation is based on the principle of Sovereign equality of all its members”,

while the Rome Statute “[re-affirms] the Purposes and Principles” of the UN Charter in its

preamble.

_Sovereignty includes sweeping powers and rights including the power of the central
authorities of a state to exercise public functions over individuals located in a territory also
known as jurisdiction. Normally jurisdiction will entail jurisdiction to prescribe i.e {power to

enact legal commands or authorisations binding upon the individuals and state
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instrumentalities and jurisdiction to adjudicate i.e power to settle legal disputes through

binding decisions or to interpret the law with binding force.*®

Matters within the competence of states under general international law are said to be within

the reserved domain, the domestic jurisdiction, of states which is,is relative and no subjectis —{ Formatted (81

irrevocably fixed.*’ -One of these matters, as already stated in the preceding paragraph , is the
ability to conduct legal actions without the interferences of any external authority, unless the
State has bound itself by bilateral or multi lateral agreement which restricts its freedom to

exercise such action.

(N

It could_therefore be argued that Uganda can exercise its sovereign rights and withdraw the< - - - { Formatted: Justified, Line spacing: Double
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Rugunda, is quoted to have stated in 2006 that: ‘[Uganda]doesn’t encourage impunity’ but in

the case of the LRA will use alternative justice, Mato Oput®®, which is used elsewhere in

Africa but called other names’.>’

circumstances argue that traditional justice proposed in the Pact on Accountability® provides Formatted
for both accountability and fairness. Uganda’s former Internal affairs Minister, Ruhakana

Many guestions have however been raised about the above mentioned form of traditional «~ - {

Widow/Orphan control
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affected communities? Given the fact that the crimes committed in Northern Uganda were

against the international community as a whole ;, would the traditional mechanism meet the

minimum international requirements for accountability in accordance with Uganda’s

international treaty obligations? More specifically, would the key individuals be held

accountable by a competent, independent and impartial tribunal? Would the individuals

accused enjoy due process rights including information about allegations against them, and

an opportunity to defend themselves?*®

> Supra,

?G‘Mato oput literally means drinking of the bitter root from a common cup. It refers to traditional rituals
performed by the Acholi (one of the tribes most affected by LRA atrocities) to reconcile parties formerly in
conflict, after full accountability. See E. K Baines “ The Haunting of Alice: Local Approaches to Justice and
Reconciliation in Northern Uganda” (2007) 1 (1) International Journal of Transitional Justice 91.

>’ H. Mukasa, ‘Rugunda Explains Otti Phone Call’, Sunday Vision, 27 August 2006.,

?SgeM. Ssenyonjo, “The International Criminal Court and the Lord’s Resistance Army Leaders; Prosecution, <//£

of traditional justice, see T. Allen, ‘Ritual (Ab)use? Problems with Traditional Justice in Northern Uganda’
in_N. Waddell and P. Clark, Courting Conflict? Justice, Peace and the ICC in Africa, (2008) , Royal African

_Society. , 1

justice. Since Mato Oput is an Acholi traditional reconciliation mechanism, would the Formatted
LRA/M victims in other parts of Uganda (such as Lango, Teso,and parts of Karamoja) —
whose justice systems include punishments such as expulsion from the community, and the
withdrawal of all protection from the individual = accept Mato Oput? If not, is it necessary to
integrate other traditional mechanisms of reconciliation and accountability from other
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The ultimate guestion should, in my view, however be: ‘whose justice is it anyway?’. It is

submitted that it should ultimately be about justice for the victims of the conflict. If these

victims of the conflict are willing to have the LRA perpetrators go through traditional justice

which places an emphasis on cleansing and forgiveness, rather than prosecutions, they should

have the final say on the matter. There is a danger of wanting to set an example to the

International Community of putting an end to impunity while the victims of the conflict are

ignored and they become mere pawns in a game of international politics. As one

commentator put it:

‘...ever since the International Criminal Court seized itself of the situation in northern Uganda, many

within the international and local communities have been complicit in shifting attention away from the

true scale of what has been done to people and the range of actors involved, focusing instead on the

infinitely more manageable task of prosecuting a handful of individuals from only one of the many

parties to the conflict — and in the process ensuring the institutional interests of a fledgling global

governance mechanism, the icc.”™®
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Another dimension to this debate is whether prosecutions should stand aside for the purpose

of peace. The stance of the ICC Prosecutor has unfortunately been that peace and justice are

two divergent paradigms and that emphasis is placed on prosecutions,

” The False Polarisation of Peace and Justice in Uganda; Paper Presented by Moses Chrispus Okello , Head of _
Research and Advocacy Department, Refugee Law Project Uganda at the International Conference on Peace
and Justice 25 -27 June 2007 Nuremberg, Germany.
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_In September 2007, the Office of the Prosecutor issued a position paper on the interests of

justiceis-subject.®® ItFhe-paper emphasizes that the exercise of prosecutorial discretion where

the 'interests of justice' °* provision is invoked is ‘exceptional in its nature', that 'there is a

presumptionpresumption in favour of investigation or prosecution’, and further that 'the
criteria for its exercise will naturally be guided by the objects and purposes of the Statute--

namely the prevention of serious crimes of concern to the international community through

ending impunity.'-

attomaticathyfremtheprovisions-afthe LCC-Siotuin Putthe Offien £ The Prosecutor-gees
further states that:en-te-a-more-questionable-affirmation—namely 'that there is a difference

between the concepts of the interests of justice and the interests of peace and that the latter

falls within the mandate of institutions other than the Office of the Prosecutor'.

It is submitted that Prosecutor’s dismissive approach towards alternative justice mechanisms

is misquided. It is, in some situations, hard to draw a line between the interests of justice and

those of peace. They are interlinked® and cannot be divorced from each other. According to

one commentator:

‘There is no _choice to be made between pursuing peace and pursuing justice, for if you are seeking

positive peace then justice is not optional, it is an integral part of peace. Done wrongly (as we would

argue has happened in northern Uganda), the pursuit of international justice can undermine the

pursuit of peace, but done correctly, as we are seeking to do through the establishment of a whole

s

® Pollcy Paper on the Interests of Justice, available at hittp://www.icc-cpi.int/NR/rdonlyres/772C95C9-F54D-
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array of transitional justice processes, the pursuit of peace and the pursuit of justice should and can

go hand in hand,.63 /{ Formatted W

i - - {Formatted: Font: 10 pt
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The office of the ICC Prosecutor should therefore, in my view, not close its eyes to the needs

of peace and throw them at the doorstep of other institutions. Justice should not be equated

with prosecutions like the ICC would like it to appear. Peace may after all be the best form of

justice for some societies. Betty Amongi, a2 Ugandan MP from the war- ravaged Northern Formatted (181}

region has observed that; ‘the greatest justice to the people who have been suffering for the

past 20 years is to have peace’.% This-commentis-directed-at those-wheo-contend-that
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With respect to other crimes (war crimes and crimes against humanity), recent state practice

appears to support a duty to prosecute and the body of jurisprudence supporting this notion is

growing.® The matter is however still controversial, with some writers contending that such a

duty doesn’t exist.”® As such, in the absence of a clear-cut bar under international law,

amnesties and other alternative mechanisms may be considered a legitimate response to these

crimes.”
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halt the war crimes trials for 120 days, until his new administration could complete a review

of the much-criticised system for trying suspected terrorists.”

2.2 Conclusion

This chapter has analysed the potential grounds on which Uganda could base its withdrawal

of its referral. My next chapter will consider whether those grounds would be sufficient in

enabling Uganda to successfully withdraw its referral from the 1CC.

72 See Guardian Online, “Obama orders halt to Guantanamo Bay tribunals”
Jhttp://lwww.guardian.co.uk/world/2009/jan/21/barack-obama-guantanamo-bay-tribunals.
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CHAAPTER THREE

Legality, Efficacy and Legitimacy of the act of Withdrawal

3.1 Introduction.
This part of the paper deals with the central thrust of my research; whether the withdrawal

would have legal effect and/or legitimacy. For the withdrawal to have legal effect/legitimacy,

it should be based on a sound legal footing.
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of a state referral in the ICC Statute or in the Rules of procedure and Evidence. In the absence

of such a provision, for interpretation purposes, recourse can be made to Article 21 of the

Statute which details the law applicable and a hierarchy of sources. Article 21 brings the legal

sources of general international law into a hierarchy and adds some precision.”

anywhere-eitheron-itsface-or-under-more-nuanced-scrutiny: Herein under | will discuss the

various sources as laid out in Article 21 with relation to the situation in Northern Uganda and

analyse whether in the end result the Rome Statute can be interpreted as permitting the
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withdrawal of the referrals. ;
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3.1.1 Applicable Treaties and the Principles and Rules of International Law

Article 21(b) of the Rome Statute provides for the use of applicable treaties and the principles

and rules of international law as an aid in interpretation. In this respect, the Vienna

Convention on the Law of Treaties® (hereinafter VCLT) naturally qualifies as an “applicable
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could not have contemplated its emergence.”® However, the absence of discussion of

withdrawal, the minimal consideration of self-referral, the drafters’ heavy focus on issues of

complementarity and jurisdiction, and the language of the draft statute itself, taken as a

whole, convey the strong impression that the drafters did not intend to provide a State with

the power to unilaterally withdraw a referral from the Court and did intend to bind States to

their obligations under the Statute.Fhe-glaring-absence-ofsucha
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private prosecutions permitted in some jurisdictions) are conducted by and in the name of the

state and therefore when a matter is taken up by the police, jit is no longer a private matter but - -{ Formatted: Font: Times New Roman, 12 pt,
S ~ Not Superscript/ Subscript

one that affects society as a whole. A decision to withdraw would therefore have to involve a Formatted: Font: Times New Roman, 12 pt,
Not Superscript/ Subscript

prosecutor who represents the state/the people. Accordingly, Blacks Law dictionary defines

withdrawal of charges as removal of charges by the one bringing them, such as a
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If the above is to be juxtaposed with self-referrals to the ICC, it would appear that Uganda

cannot withdraw the referral but can express an intent to withdraw its complaint based on a

change in circumstances. There are greater international interests at play which may outweigh

narrow national considerations and the ICC would be best placed to make a decision as to
whether to discontinue proceedings, notwithstanding a states sovereign rights. International
crimes affect the international community as a whole and not only those in the territory where

they are committed.

A.Maged * argues that the act of withdrawal is a manifestation of States sovereignty and any
restriction placed on a State’s sovereignty cannot be accepted. His argument is grounded on
the Lotus case * where it was held by the Permanent Court of International Justice that
restrictions upon the independence of states cannot be presumed. | am however of the view
that by entering into conventions and treaties, states do give up a measure of their

sovereignty. According to Article 12 of the Rome statute, each Party to the Statute “ accepts
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seen to again try and hide behind the veil of sovereignty when the need to adhere to treaty

provisions arises.

3.1.3 Timing of a withdrawal

M, P Scharf and P. Dowd % as was shown in the literature review at the start of this paper ,

argue that withdrawal of a referral is possible in the narrow temporal window between when
a referral is made and when the Court exercises its discretion. Their argument is based on
comparable international practice by the Inter-American Court of Human Rights which has
recognized a unilateral withdrawal of a referral by the Inter-American Commission within the
very narrow temporal window between when a referral is made to the Court and when the
Court actually exercises its jurisdiction over that case or referral. According to them, this
limited possibility for withdrawal logically translates to the ICC, given the similar procedural

regimes of the two courts.

A. Maged ' on the other hand argues that a withdrawal is only impossible after confirmation
of charges by the ICC since it is only at this stage that a withdrawal would be tantamount to
shielding an accused and contrary to the objective of the Rome Statute of ending impunity.

It is my contention that the above arguments are flawed. The ICC and the Inter-American
Court of Human Rights may have similar procedural regimes but this should not translate into
the precedents and practices of one automatically binding the other. The Courts have
dissimilar purposes and objectives, one is a human rights court while the other is specifically

for trial international crimes. A “one fits all” approach would be dangerous and unecessary.

% Sypra.
Supra.
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A. Maged’s contention that it is only at the stage of confirmation of charges that a withdrawal
would be tantamount to shielding an accused contrary to the objectives of the Rome Statute is
in my view also erroneous. Any attempt by a state to purport to withdraw a referral from the
moment it is transmitted to the ICC would in my opinion be tantamount to trying to frustrate
the work of the prosecutor and would not be in good faith. When a state makes a referral, the
jurisdiction of the ICC is thereby “triggered” and the ICC prosecutor thereafter studies the
relevant circumstances specified in the referral and the accompanying supporting
documentation before deciding on whether to act on the request to investigate the situation
for the purpose of determining whether one or more specific persons should be charged with
the commission of international crimes. He does not require the authorisation of the Pre-Trial

Chamber to commence investigations.*®

There are many options available to a state (these will be comprehensively discussed in the
next chapter) in the event that circumstances on the ground have changed and a state feels

that it can be able to prosecute, rather than unilaterally withdrawing a referral.

The notion of self- referrals is based on an understanding that states cooperate with the ICC
to make the court operational. As discussed in Chapter one of this paper, the ICC Prosecutor
adopted a policy of inviting voluntary self-referrals by states and states including Uganda that
responded to his overtures did so on the understanding that they were handing over
prosecutions to the ICC and they would thereafter work with the ICC to bring perpetrators of
international crimes to justice. This has been aptly termed “consensual burden sharing’*® and

the system was supposed to work through dialogue and cooperation. A unilateral action by

% Rome Statute, article 14.
% C. Kress, supra at 945.
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Uganda to withdraw its self-referral at any stage of the proceedings would run counter to the
non-antagonistic bilateral understanding between Uganda and the ICC and would clearly not

be well intentioned.

It is therefore perhaps for good reason that the Rome Statute empowers the ICC Prosecutor to
commence an investigation proprio motu whenever he receives information on crimes within
the jurisdiction of the Court. This power can be exercised even if a state has purported to
withdraw its referral. In the Democratic Republic of Congo (DRC) situation, the ICC
Prosecutor emphasised that in the absence of a referral by the DRC, he was ready to use his
proprio motu powers and start an investigation after being duly authorized by the Pre-Trial

Chamber.®

The fact that a State cannot unilaterally withdraw a referral has also been emphasised by the

the-law-on-this-matter-On March 10 2008, an LRA delegation, led by the rebel groups then

chief negotiator, David Matsanga and also numbering several lawyers and advisors, met
members of the ICC Registry including senior legal advisor Phakiso Mochochoko. ' -After

the meeting, Phakiso Mochochoko stated -was-adamant-that: 'The LRA and government of

Uganda are pursuing a political process, but the ICC is pursuing a legal process,*® .HeHe
wenton-furtherto added that : “*As far as the ICC is concerned, the arrest warrants remain
valid and enforceable, and the expectation from the court is that the government of Uganda

should enforce them. The matter came to the court through a legal process, and it can only

100 See press release, Prosecutor Receives Referral of Situation in Democratic Republic of Congo available at
http://www.un.org/News/Press/docs/2004/afr903.doc.htm.

015ee “|CC Registry Officials Meet with LRA Delegation’, The Hague, 10 March 2008 available online at
http://www.icc-cpi.int/press/pressreleases/344.html ; ‘Ugandan rebels to appeal ICC warrants’, available at
http://www.reliefweb.int/rw/rwb.nsf/db900sid/Y SAR-7CNTC8?0OpenDocument.
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go out of the court through a legal process.”” 1 (emphasis mine). | ‘{Formatted: Font: (Default) Times New
Roman, 12 pt

3.1.4 Successor governments

A unilateral action to withdraw a referral by the present Government in Uganda would not
bind successor governments. In Uganda, such foreign policy decisions are made by the
executive arm of government and whenever there is a change in government, the new regime
has the liberty to come up with a new policy direction. However, since the unilateral action

would not have any legal effect, it does not matter much if a successor government chooses

to reverse it to the status quo ante.

3.1.5 Conclusion

108 |y
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In the final analysis, if Uganda were to make a unilateral declaration or statement to the <~~~ - Formatted: Left, Line spacing: Double, No
widow/orphan control

international Criminal Court asserting that as a sovereign state, it is withdrawing the referral,

| ***ienna Convention, suprarart-31(1)-
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such a withdrawal would be of no legal consequence or efficacy.

The conspicuous absence of an express_provision allowing a State to withdraw a referral,

taken together with the abundance of other procedural mechanisms available to both a State

Party and the ICC Prosecutor and the cooperative nature of the self-referral regime, strongly

suggests that the Rome Statute simply does not allow a referral to be withdrawn. Rather, the

Statute as a whole conveys the impression that once a referral has been made, control and

power over the referral lies entirely in the hands of the Court *®which has the ultimate say.

| %8 M P. Scharf and P. Dowd, supra at 11.
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4.1 Introduction

Considering that the referral by Uganda cannot be unilaterally withdrawn as discussed, I will

hereunder consider the avenues that can be pursued itn the event that a peace deal is reached

and Uganda would like to try LRA leaders in the Special Division of the Uganda High Court

and deal with the rank and file through mato oput and other forms of traditional justice.

<~~~ 7| Formatted: Left, Indent: First line: 0 pt, Line
spacing: Double, Widow/Orphan control
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4.1.1 Challenge on admissibility

One of the avenues that can be pursued is Anetherdisposition-which-might-be-used-is-thata

challenge on admissibility under ef articlearticle 19 (2). This article would allow Uganda

to challenge the admissibility of the case by the ICC on the ground that it is investigating or

prosecuting the case._lt represents a classic example of the principle of complementarity at

play, This principle emphasises the primacy of national jurisdictions,The initial duty and onus - - Formatted: Not Superscript/ Subscript

N ‘{Formatted: Font: Times New Roman, 12 pt,
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to prosecute, lies with domestic legal orders and the ICC only comes in when the signatory »_ [ Not Superscript/ Subscript
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%Article 19 (2) reads as follows: “Challenges to the admissibility of a case on the grounds referred to in
articlel7 or challenges to the jurisdiction of the Court may be made by:... a State which has jurisdiction over a
case, on the ground that it is investigating or prosecuting the case or has investigated or prosecuted....”.
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state is either unwilling or unable to prosecute and if the case or situation is of sufficient __— { Formatted: Not Superscript/ Subscript ]

gravity.**°

Usually a state may challenge the admissibility of a case only once and prior to or at the
commencement of the trial."* However, in exceptional circumstances, the Court may grant
leave for a challenge to be brought more than once or at a time later than the commencement
of the trial.**? Uganda could challenge therefore, the admissibility of its situation before ICC,
at a late stage of the proceedings, considering its exceptional circumstances. Uganda has

jurisdiction over any crimes committed by ICC indictees and, pursuant to Article 19(2) (b) of

the Rome Statute, is therefore empowered to challenge admissibility
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possible opportunity? and (iii) Do the proposed domestic proceedings meet the requirements

of the Statute?** - { Formatted: Font: Times New Roman, 12 pt J
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the case in Uganda**®, which held that:

“By its very nature, the determination of the admissibility of a case is subject to change as a

consequence of a change in circumstances. This idea underlies the whole regime of

Complementarity.”°

It further held that:

“the determination of admissibility is meant to be an ongoing process throughout the pre-trial
phase, the outcome of which is subject to review depending on the evolution of the relevant

factual scenario.”Y

Uganda is therefore not estopped from making a challenge on admissibility since there is a
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presumably to maximize the efficiency of proceedings, such that the ICC does not waste

resources on an investigation or prosecution only to have the case subsequently deemed

inadmissible when a challenge could have been brought earlier.**® The provision however

doesn’t provide further guidance on what amounts to the earliest opportunity to make a
challenge.™ In the Ugandan case, this requirement would probably require the challenge to

be made the moment it has been decided that circumstances dictate such a challenge to be

made - { Formatted: Font: Times New Roman, 12 pt
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and thus mainly serves to stress the need for effective prosecution already referred tom in the
Preamble of the Rome Statute.'® In the event that national jurisdictions are permitted to try
ICC crimes, they should maintain credible, independent, and impartial prosecutions; adhere
to international fair trial standards; and render penalties that reflect the gravity of the crimes,
with imprisonment as the principal penalty.*** Whether the intended Ugandan domestic
proceedings would meet the “genuiness” test is subject to debate but most commentators

assert that much still has to be done as will be shown below.
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It has been postulated, that for Ugandan domestic proceedings to meet the test above, it will

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, e—— -~

require far more than just an elusive signature on a peace deal.'® Specifically, the Pre Trial

W~

Chamber  should demand evidence that the accused are in custody and that the Ugandan

Y e e e e e N

judiciary has taken action against them, presumably in the form of a domestic investigation or

123 | deally, then, before initiating an admissibility challenge, the Ugandan

\
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, \
\

indictment.

government would wait until it had the necessary legal framework in place to prosecute, had

a signed final peace deal, had secured custody over the accused, and had initiated domestic

proceedings.’*

K. Phillip Apuuli®®, in the same vein, asserts that that the LRA leaders would have to first
hand themselves over to Ugandan authorities for trial and Uganda would have to domesticate
the Final Peace Agreement with the LRA and the Rome Statute into its law.*?® Further,
Uganda would also have to make a law spelling out the functions of the proposed special
court, the offences to be tried and the specific jurisdiction giving powers for the judges who
will handle the related offences.*?” Another potentially sticky point is the fact that Ugandan

128\ hereas

law provides for the imposition of the death penalty for some offences like murder
the Rome Statute provides for imprisonment for specified number of years, the maximum of
which is thirty years and life imprisonment when justified.’* Uganda would therefore have to

guarantee that penalties imposed are in tandem with those in the Rome Statute.

122 \W. W Burke-White and S. Kaplan, supra at 276.
128 |pid.
124 |pid at 277.
125K P Apuuli, “The ICC'S Possible Deferral of the LRA Case to Uganda” (2008) 6 Journal of International
Criminal Justice 801.
125 Ibid. at 812.
27 [pid.
128 gee Article 22 (1) of the 1995 Constitution of the Republic of Uganda.
129 Rome Statute, Article 77.
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It is also controversial whether accountability based on traditional justice would be sufficient

to meet the requirements of Article 17. This issue was discussed at length in Chapter Two of

this paper. My view is that basing on international trends, there must be some prosecutions to

accompany the traditional justice mechanisms.

be considered genuine are however only speculative and not conclusive or binding. The Pre-

Trial Chamber handling the Case against Joseph Kony et al will have the final say on,

whether the proposed Ugandan domestic proceedings meet the tests of admissibility. The Pre-

Trial Chamber, on its own motion moved itself to determine the admissibility of the case after
noting the new developments in the matter.* It determined that it remains a fact that the
final peace agreement has not been signed and neither the agreement nor the annexure have
been submitted to parliament.™* It was in the circumstances held that: “It is not until both
documents [final peace agreement and the annexure] can be regarded as fully effective and
binding upon the parties that a final determination can be made regarding the admissibility of
the Case, since the Chamber will only be in a position to assess the envisaged procedural and
substantive laws in the context and for the purposes of article 17 of the Statute after they are

enacted and in force™*2

It follows from the above that until a final peace agreement is signed and the relevant matters

therein are properly implemented by both parties, no challenge on admissibility can be made.

4.1.2 Security Council Deferral

130 5ypra note 110.
31 |bid at 26.
132 |bid.
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Under the ICC statute, the Security Council can request the Court to refrain from, or suspend
an investigation or prosecution for twelve months pursuant to article 16. Accordingto D. D N
Nsereko, although the Security Council’s action is billed as a “request”, it’s actually a
command to the Court to suspend its activities with respect to a matter and to defer to the

133

Security Council’s jurisdiction. == This request to the ICC must be enacted by the Security

Council in a resolution adopted under Chapter V11 of the Charter of the United Nations.

The Security Council will exercise the powers enumerated above if it has determined the
existence of a threat to the peace, a breach of the peace, or an act of aggression under Article
39 of the U.N. Charter and the resolution requesting the court's deferral must be consistent
with the purposes and principles of the United Nations with respect to maintaining
international peace and security, resolving threatening situations in conformity with
principles of justice and international law, and promoting respect for human rights and

fundamental freedoms under Article 24 of the U.N. Charter.

In practice, article 16 allows the Council to request the Court not to investigate or prosecute

when the requisite majority of its members conclude that judicial action —or the threat of it —

134 It

might harm the council’s efforts to maintain peace and security pursuant to the Charter.
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It is however unlikely that the UN Security Council would move to pass any resolution
stopping the ICC from proceeding with the case against the LRA. According to one

commentator, it is “hard, if not impossible, to contemplate a situation in which a refusal to

recognise a national amnesty could constitute a threat to international peace.”*® There is

also no act of aggression likely to be committed as a consequence of the ICC prosecution or
a breach of peace. The ICC arrest warrants against the top LRA leadership actually had the
effect of putting pressure on the LRA who were forced to the negotiating table and no longer
had a safe haven in Southern Sudan where they were originally launching their attacks

from.**® This is one of the reasons for the relative peace in Northern Uganda at the time of

writing this paper.

It would therefore be a hard sell to convince the Security Council that the very international
criminal justice process that had critical role to play in restoring peace in Northern Uganda

is now the very obstacle to peace. In the words of one commentator,

“if 1 were the Security Council, one of the permanent five, | would be very reluctant to set a
precedent in which | allowed myself to be held hostage by the likes of Kony. You could
substitute for Kony, the FARC, the Taliban or various other potential defendants down the road,
who would very quickly learn from this precedent that all you need to do to avoid ICC
prosecution would be to threaten to not enter into a peace agreement, or to resume the war,

unless you were granted indefinite Article 16 protection. You can just see the Security Council

essentially being forced, year after year, to pass these embarrassing resolutions giving impunity
to the most thuggish rebel groups on earth. It is not a path | would readily go down and,

certainly, | do not think it should be pursued for a case like this where it is not necessary.

137
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This chapter has analysed the options available for deferral of the LRA case to Uganda and
from my analysis a challenge on admissibility would be a more viable option in seeking a
deferral. Critical is the fact that admissibility challenges can be made at any stage of
proceedings and that multiple challenges can be made. My next chapter will make concluding

remarks and some recommendations.
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CONCLUSIONS AND RECOMMENDATIONS

This study has analysed the self- referral phenomenon with particular emphasis on Uganda’s

self —referral and the possibility of its self referral being withdrawn. It has been shown that a
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referral once made to the ICC cannot be withdrawn. Hereunder some conclusions and

recommendations will be made. OUR

5.1 CONCLUSIONS

The ICC is still in its infancy and has faced challenges that the drafters of the Rome Statute
could never have envisaged. One of those challenges was the threatened or suggested
withdrawal of Uganda’s referral which was the very first matter handled by the Court. My
personal perception of this threatened withdrawal is that it amounted to no more than political
posturing and the Ugandan Government was and still is committed to cooperating with the
ICC in the arrest and prosecution of Joseph Kony and other indicted LRA leaders. Ugandan

Government officials have stated as much privately and in communication to the ICC.

Although the threatened withdrawal did not, and is not likely to happen, it exposed the ICC to
the fact that it is operating under a legal regime that is not clearly spelt out and that it may
thereby be used for political machinations. In a bid to make the ICC quickly operational, the
ICC Prosecutor as earlier discussed in this paper came up with the idea of states self referring
matters to the Court and started inviting voluntary self-referrals. The Prosecutor and Uganda
became more or less bed fellows and this created room for manipulation for the furtherance
of political ends. It is therefore unsurprising that a suggestion was made that Uganda may
withdraw its referral; Uganda was in effect saying: “You invited us in, made us feel

comfortable, we should be able to show ourselves out when it suits us since we are partners”.
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Many questions have also been raised as to whether the Ugandan referral should have been
accepted in the first place™®, given that Uganda is a relatively stable country with a fully
fledged and functioning judiciary. On 29 May 2004, the Solicitor General of Uganda
reiterated to the ICC Prosecutor that the national judicial system was “widely recognised for
its fairness, impartiality and effectiveness”. ** It is submitted that none of the reasons stated
for the referral warranted the ICC exercising jurisdiction. The principle of complementarity
emphasises that nation states are the primary and most appropriate forum for prosecuting
international crimes and as such the ICC should have encouraged Uganda to fulfil its
obligations under the Rome Statute. Uganda admittedly was unable to effect the arrests of
Joseph Kony and other LRA rebels but it must be noted that the ICC does not have a police
force, army or other apparatus of its own to effect the arrest itself. By the time of the referral,
the combined armies of Uganda, Sudan and the Democratic Republic of the Congo had failed
to arrest or kill Joseph Kony and it is therefore perplexing how a body like the ICC without

an enforcement apparatus expects to arrest the indictees.

My analysis of law and jurisprudence of the subject at hand has shown that Uganda cannot
legally unilateral withdraw its referral. It is submitted that if it were permissible, it would
have created a dangerous precedent of States using the ICC at will to fulfil their whims and

ultimately defeat the course of justice. Impunity would reign. The ICC Statute has sufficient

safequards for the handling of cases in the event that circumstances on the ground have

changed. Even if Uganda sought to withdraw a referral for the sake of exercising its own

criminal jurisdiction, the Rome Statute provides a multitude of cooperative procedural

options that negate the need for unilateral action.

1% See e.g., W. A Schabas, ‘Complementarily in Practice’: Some Uncomplimentary Thoughts’ supra, at 6.
139 See 1CC-02/04-01/05-329C- Conf- AnxD.
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It should however be noted that a danger still remains of Uganda refusing to co-operate with
the ICC thereby frustrating the course of justice. “Self-referrals” are dependent on the co-
operation of states making the referral. Such states ultimately have to aid the ICC in evidence
gathering, identification of potential witnesses and the arrest of suspects. In the event that a
state chooses to withdraw its co-operation, it is submitted that it- in- effect withdraws the

referral as well.

5.2 RECOMMENDATIONS

It is recommended that the next assembly of state parties considers amending the Rome
Statue so that express provisions are inserted to govern self -referrals. It has been shown in
this paper that the present legal regime was not designed with self referrals in mind and there

is therefore a lacuna which has resulted in the present confusion.

The ICC should also shift away from accepting referrals merely for the purpose of showing
that it is functioning. Emphasis should be placed on helping national prosecutions given the
limited funding available to the ICC and the fact that prosecutions at a national level are

easier and more convenient to conduct.**°

WORD COUNT: 11,989 including footnotes (excluding title page, declaration, dedication,
acknowledgments, table of contents and bibliography).
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