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CHAPTER 1
INTRODUCTION

1.1 BACKGROUND TO STUDY
The concept of international trade has made it possible for consumers to enjoy a wide range of
goods and services. In advancing international trade, countries have embraced the process of
trade liberalisation 1 in a bid to trade effectively. The process of liberalisation, has led to the
gradual erosion of tariffs through successful multilateral negotiations. 2 However, non-tariff
barriers (NTBs) have become noticeable, and are proving to be a challenge to intra-African
trade. 3 They are acting as impediments to the movement of goods, services and people across
African borders. 4 The former Ethiopian Prime Minister, Meles Zenawi, believed that the simple
scrapping of tariffs while speeding up bureaucracy at border posts cannot absolutely ensure intraAfrican trade. 5 By its definition, the word ‘intra’ means within. 6 This thesis refers to intraAfrican trade as trade amongst African countries only. In Africa, however, this is not the case as
most African trade partners are from outside Africa.
Africa carries in it some of the fastest growing economies, yet the continent exports wealth and
imports poverty. 7 Several reasons can be attributed to such weak regional trade performances in
Africa. Among others is the fact that regional economic integration is poor and much emphasis
1

Trade liberalisation is concerned with the removal of or reduction in trade practices that
thwart free flow of goods and services from one nation to another. It includes dismantling of tariff as well as nontariff barriers.
2
Tussie D & Aggio C ‘Economic and social impacts of trade liberalisation’ (2007) 89 available at
http://www.unctad.info/upload/TAB/docs/TechCooperation/fullreport-version14nov-p106-119.pdf (accessed 21
September 2014).
3
Kanyimbo P & Manduna C ‘Trade Facilitation in the Bali Package: What’s in it for Africa?’ (2013) available at
http://www.afdb.org/en/blogs/integrating-africa/post/trade-facilitation-in-the-bali-package-whats-in-it-for-africa12698/ (accessed 20 September 2014) (hereafter Kanyimbo P & Manduna C (2013) )
4
Kanyimbo P & Manduna C (2013).
5
Louw-Vaudran L ‘Realising the Dream of Greater Intra-African Trade’ (2013) available at
http://isnblog.ethz.ch/international-relations/realising-the-dream-of-greater-intra-african-trade (accessed 21
September 2014).
6
Oxford Dictionaries ‘British and World English’ available at
http://www.oxforddictionaries.com/definition/english/intra- (accessed 20 September 2014).
7
CNBC Africa ‘Intra-Africa Trade Still Hampered By Infrastructure Deficit’ (2013) available at
http://www.cnbcafrica.com/news/resources/2013/08/01/intra-africa-trade-still-hampered-by-infrastructuredeficit (accessed 20 September 2014).
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has been placed on eliminating trade barriers, and less on developing productive capacities which
are necessary for trade. 8 In addition, the road and rail networks in Africa were mostly
constructed during the colonial era. These networks were used to transport goods out of Africa
which in turn failed to create regional networks which would facilitate intra-African trade. 9 As a
result, trading within Africa is expensive because the infrastructure fails to support trade
facilitation mechanisms. 10 Ben Barka’s observation has found support from the United Nations
Conference on Trade and Development (UNCTAD) 2013 report on intra-Africa trade which
noted that between 2007 and 2011, the average share of intra-African merchandise exports in
Africa was 11 per cent. 11 This is far lower compared to trading in other different parts of the
world’s continents. 12
Despite these challenges, African states have progressively realised the need for regional
agreements to purposively boost intra-African trade. This is evidenced by the current negotiation
of the Common Market for Eastern and Southern Africa (COMESA), East African Community
(EAC) and Southern African Development Community (SADC) Free Trade Area (Tripartite
FTA).
In October 2008, heads of states in Kampala came to a decision to develop the Tripartite FTA.
The Tripartite FTA is meant to build upon the already existing free trade agreements in
COMESA, EAC and SADC. This regional bloc is intended to cover all 26 Tripartite countries.
These include: Angola, Botswana, Burundi, Comoros, Democratic Republic of Congo, Djibouti,
Egypt, Eritrea, Ethiopia, Kenya, Lesotho, Libya, Madagascar, Malawi, Mauritius, Mozambique,

8

United Nations Conference on Trade And Development Economic Development In Africa United Nations Report
2013- Intra-African Trade: Unlocking Private Sector Dynamism(2013) 45.
9
Kunateh MA ‘Intra-Africa Trade Potential Untapped-Says UBA Ghana Boss’ (2014) available
http://thechronicle.com.gh/intra-africa-trade-potential-untapped-says-uba-ghana-boss/ (accessed 20 September
2014).
10
Ben Barka H ‘Border Posts, Checkpoints, and Intra-African Trade: Challenges and Solutions’ (2012) African
Development Bank Publication 12.
11
United Nations Conference on Trade And Development Economic Development In Africa United Nations Report
2013- Intra-African Trade: Unlocking Private Sector Dynamism(2013) 46.
12
United Nations Conference on Trade And Development Economic Development In Africa United Nations Report
2013- Intra-African Trade: Unlocking Private Sector Dynamism(2013) 47.
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Namibia, Rwanda, Seychelles, South Africa, Sudan, Swaziland, Tanzania, Uganda, Zambia and
Zimbabwe. 13
The aims of this regional bloc are to adopt and implement policies in all sectors of economic and
social life that promote and consolidate an equitable society and social justice. 14 One of the main
benefits to be secured from the Tripartite TA is the establishment of a common market, with a
single economic space which will boost production capacities. 15 If the Tripartite FTA is
successfully implemented, it will pave the way for improved cooperation and amalgamation of
the African Economic Community (AEC) 16as sought in the 1991 Abuja Treaty. 17
Interestingly, twenty of the Tripartite FTA member countries are also members of the World
Trade Organisation (WTO). These members should be guided by guiding principle of nondiscrimination. 18 The Tripartite FTA as a regional trade agreement (RTA) may, however, have
the potential of departing from the guiding principles of WTO because it is preferential in
nature. 19 However WTO members may only enter into a RTA under specific conditions as stated
in Article XXIV of the General Agreement on Trade and Tariffs (GATT), the 1979 Decision on
Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing
Countries (Enabling Clause) and Article V of The General Agreement on Trade in services
(GATS) . 20
The Tripartite FTA covers different objectives but for purposes of this mini-thesis focus shall be
on liberalisation of trade in goods and trade facilitation mechanisms. Liberalisation of trade in
13

COMESA-EAC-SADC Tripartite ‘Focal area 1: The Tripartite Free Trade Area (FTA)’ available at
http://www.comesa-eac-sadc-tripartite.org/intervention/focal_areas/tripartite_fta (accessed 10 October 2014).
14
Article 4(8) of the Draft Agreement Establishing The COMESA, EAC And SADC Tripartite Free Trade Area (Revised
December 2010).
15
COMESA-EAC-SADC Tripartite ‘The Tripartite Free Trade Area (FTA)’ available at http://www.comesa-eac-sadc
tripartite.org/intervention/focal_areas/tripartite_fta (accessed 30 September 2014).
16
Daniels M Regional integration in the COMESA-EAC-SADC Tripartite Free Trade Area and the importance of
infrastructure development in promoting trade and reducing poverty (unpublished LLM thesis, University of the
Western Cape, 2012) 5.
17
United Nations Conference on Trade and Development (UNCTAD) World Investment Report 2014 Investing in the
SDGS: An Action Plan (2014) 39 (hereafter UNCTAD (2014).
18
World Trade Organisation ‘Regional Trade Agreements: Rules’ available at
http://www.wto.org/english/tratop_e/region_e/regrul_e.htm (accessed 04 November 2014).
19
Tripartite FTA is a Regional Trade Agreement (RTA) and has potential to discriminate and therefore there is need
for it to comply with WTO’s rules on RTAs.
20
World Trade Organisation ‘Regional Trade Agreements: Rules’ available at
http://www.wto.org/english/tratop_e/region_e/regrul_e.htm (accessed 04 November 2014).
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goods is about the elimination of all tariffs and NTBs in trade and goods. 21 On the other hand
trade facilitation looks at reducing cost burdens associated with procedures, how the control of
governing the movement of goods across national borders can be improved and how to maximise
efficiency while safeguarding legitimate regulatory objectives. 22 In ensuring effective regional
and international trade, the 2013 Agreement on Trade Facilitation (Bali TFA) was reached
during the ninth Bali Ministerial Conference in Indonesia. 23 The agreement is now the
multilateral framework governing trade facilitation.
African countries are encouraged to implement the Bali TFA so as to reduce trade costs in the
region. As discussed above, the proposed Tripartite FTA has included trade facilitation as one of
its main objectives in their quest for regional economic integration. This mini thesis will assess if
trade facilitation is indeed the effective way in increasing intra-African trade. This discussion
will be best understood in terms of the WTO’s objective of simplifying and harmonising
international trade procedures to promote the movement of goods and services. 24 In addition, the
Tripartite FTA objectives of harmonising trade policies in COMESA, EAC and SADC will also
be analysed. 25
1.2 PROBLEM STATEMENT
Trade has been widely accepted as an important tool in spearheading economic growth and
development. In many different parts of the world, countries have alleviated poverty and
economically prospered through effective trade. 26 Despite the efforts to dismantle trade
restrictions and create a common market, the problem remains that of African disintegrated
markets which then lead to poor intra-African trade. 27 There is therefore the need to use intra21

Economics Help ‘Definition of trade liberalisation’ available at
http://www.economicshelp.org/blog/glossary/trade-liberalisation/ (accessed 04 November 2014).
22
Moïsé E & Sorescu S ‘Trade Facilitation Indicators: The Potential Impact of Trade Facilitation on Developing
Countries' Trade’ (2013) Organisation for Economic Co-operation and Development Trade Policy Papers No. 144 6.
23
World Trade Organisation ‘Trade facilitation’ available at
http://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.html (accessed 03 October 2014).
24
World Trade Organisation ‘WTO training package on Trade Facilitation, Market Access’ Slide no. 52 available at
www.wto.org/english/thewto_e/whatis_e/eol/wto2_269.html (accessed 03 October 2014).
25
COMESA-EAC-SADC Tripartite ‘Home’ available at http://www.comesa-eac-sadc-tripartite.org/ (accessed 08
March 2015).
26
African Union Zero Draft Action Plan For Boosting Intra‐African Trade (2011) 2.
27
United Nations Economic Commission for Africa Assessing Regional Integration in Africa (ARIA IV) Trade
Facilitation and Intra-African Trade (2012) 193.
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African trade as an instrument that effectively serve in the attainment of rapid and sustainable
social and economic development. The aim of this study is to therefore determine whether the
solution to increasing intra-African trade can be found in the Tripartite FTA. This thesis will be
guided by the following questions:
•

What are the WTO rules on RTAs, how have they aided regional economic integration in
Africa?

•

How has regional economic integration in COMESA, EAC and SADC aided or hindered
intra-African trade?

•

What is Tripartite FTA and what are its objectives towards improving or facilitating
intra-African trade?

•

What are the possible opportunities and challenges that the Tripartite FTA is likely to
encounter?

•

What trade facilitation is as discussed in the Bali Package and the Tripartite FTA: What’s
in it for intra-African trade?

1.3 SIGNIFICANCE OF STUDY
The interrelated basic features (size, structure and direction) of African trade have made it
impossible for trade in the region to serve as a catalyst for sustainable economic growth and
poverty alleviation. 28 The share of Africa in global trade is around three percent and that is
relatively small compared to other regions. 29 Regrettably, this global trade has been marked by a
decline over the decades. 30 Export trade in Africa is heavily concentrated on primary
commodities that are branded by relatively slow growth, price instability and long‐term

28

African Union Zero Draft Action Plan For Boosting Intra‐African Trade (2011) 2.
Twn-Africa - Trade & Development ‘Africa still gets less than 3% of global trade as intra- Africa Trade falters at
10%’ available at http://www.twnside.org.sg/twnf/2012/3805.htm (accessed 05 October 2014).
30
African Union Zero Draft Action Plan For Boosting Intra‐African Trade (2011) 2.
29
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weakening of terms of trade. 31 This is as a resultant of inadequate attention being given on
improving Africa's competitiveness and participation in both the global and intra-African trade. 32
As such, this thesis details insight on the importance of Tripartite FTA in furthering regional
economic integration. It has been proved in other successful Regional Economic Communities
(RECs) such as European Union (EU) that if a region is more integrated the level of intraregional trade is also higher. 33 Since Africa is mostly disintegrated due to overlapping
membership, this study will show that the Tripartite FTA may be the solution to integration
problems in Africa. The establishment of the Tripartite FTA can make some significant changes
which will see Africa thrive from trading within its own borders.
The Tripartite FTA is a major tool in facilitating intra-African trade. Thus, the study will
enhance the academic literature on intra-African trade and trade facilitation. Finally, the
importance of this study is to point out that if Tripartite FTA is functional, in conjunction with
existing Bali TFA, there is tremendous potential for increasing intra-African trade. The Bali
Package complements a lot of the infrastructure investments that are being undertaken across the
continent particularly in the transport sector 34 and it holds a lot of potential for intra-African
trade.
1.4 METHODOLOGY
A theoretical approach to the research will be undertaken in order to arrive at an answer of the
research problem. This research would rely entirely on materials available from various primary
sources including textbooks, national legislation, international and regional agreements that
propose trade facilitation and liberalisation of trade in goods. These include: the policy
documents on the Tripartite FTA, different WTO agreements as well as available materials on
COMESA, the EAC and SADC. Secondary sources such as journal articles, academic textbooks,

31

Gondwe M ‘Facilitating trade and building economies on the African continent’ 2 available at
http://www.bis.org/review/r130924i.pdf (accessed 05 October 2014).
32
See generally The World Bank Challenges of African Growth Opportunities, Constraints and Strategic directions
(2007)129-180.
33
United Nations Economic Commission for Africa ‘Trade Experience beyond Africa’ (2011) 470 available at
http://www.mcli.co.za/mcli-web/downloads/ARIA4/chap13.pdf (accessed 05 October 2014).
34
Kanyimbo P & Manduna C (2013).
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and commentary reports of the negotiation processes undertaken by the member countries of the
Tripartite FTA, newspaper articles and internet sources will be also used.
1.5 LITERATURE REVIEW
The importance of regional integration to trade expansion, attracting investment opportunities
and creating employment cannot be disputed. 35 However, Africa’s regional trade is lagging
behind. Advances in intra-African trade growth are dependent on other important policies
implemented by individual or group of countries. Furthermore, Africa lacks the political will to
implement policies. 36 These challenges need to be overcome in the wake of the proposed
formation of the Tripartite FTA. 37 The whole assessment of the literature is based on analysing
various sources. It is certainly not a far-reaching exposure of the relevant literature available on
the topic and also that it is not asserting that it is an exhaustive view on the topic.
Abuka notes that inadequate infrastructure in Africa is one of the key impediments to increased
trade and economic growth. 38 He went on to compare Africa with the rest of the world in terms
of the measure of infrastructure coverage and reasoned that Africa lags behind and its growth is
seriously affected. 39 African regional institutions have been stalled by the lack of institutional
capacity to create the much needed infrastructural development projects which are essential in
trade facilitation, the creation and support of market access. 40 Abuka’s study does not however
shed light on regional infrastructure development programmes identified as a priority area in the
Tripartite FTA. 41

35

WTO News ‘Trade and foreign direct investment’ (1996) available at
https://www.wto.org/english/news_e/pres96_e/pr057_e.htm (accessed 04 November 2015).
36
Tafirenyika M ‘Intra-Africa trade hurdles: beyond politics’ 27 August (2014) available at
http://www.iol.co.za/business/opinion/intra-africa-trade-hurdles-beyond-politics-1.1741497#.VNn7U-aUc1Y
(accessed 02 February 2015).
37
Daniels M Regional integration in the COMESA-EAC-SADC Tripartite Free Trade Area and the importance of
infrastructure development in promoting trade and reducing poverty (unpublished LLM thesis, University of the
Western Cape (2012) 7.
38
Abuka C ‘Regional Integration and Growth in Africa’ in Teunissen JJ & Akkerman A Africa in the World Economy:
The National, Regional and International Challenges (2005) 123. (hereafter Abuka C (2005) ).
39
Abuka C (2005) 123.
40
Stephan H , Power M, Hervey A & Fonseca R.S The Scramble for Africa in the 21st Century - A view from the South
(2006) 261.
41
See generally http://www.comesa-eac-sadc-tripartite.org/intervention/focal_areas/tripartite_fta.
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A briefing by the African Trade Policy Centre (ATPC) points out that the course of Africa’s
trade continues to be shaped by the continent’s historical links with the outside world. 42 It is
against this backdrop that more than 80 percent of Africa’s trade takes place with markets
outside Africa. 43 This study shows that intra-African trade presents opportunities for sustained
growth and development in Africa. 44 Further, there is potential to reduce vulnerability to global
shocks, contribute to economic diversification, enhance export competitiveness and create
employment. 45 Therefore, this thesis will present the Tripartite FTA and the Bali TFA as
catalysts to improving intra-African trade so that the benefits by ATPC may be realised.
This mini-thesis seeks to assess how regional economic integration in the three RECs
(COMESA, EAC and SADC) negotiating the Tripartite FTA is the basis for increasing intraAfrican trade. The study will show that for full integration to take place there is need for
Tripartite FTA to focus not just on elimination of all tariff barriers and NTBs but also trade
facilitation mechanisms. There are limited researches incorporating a study of the Tripartite FTA
and the Bali TFA as these are relatively new approaches to regional integration in Africa which
has necessitated the need for academic discussions.
1.6 CHAPTER OUTLINE
Chapter One
This will be an introductory chapter which will provide an overview of the: background to the
study, the problem, the significance of the study and the methodology.
Chapter Two
This chapter will give an overview of WTO rules on preferential trade agreements and what
regional economic integration in COMESA, EAC AND SADC is about.

42

African Trade Policy Centre ‘Is there a Potential for Intra-African Trade’ (2010) available at
http://www.uneca.org/sites/default/files/publications/atpcpolicybriefs13.pdf (accessed 12 September 2014).
43
African Trade Policy Centre ‘Is there a Potential for Intra-African Trade’ (2010) available at
http://www.uneca.org/sites/default/files/publications/atpcpolicybriefs13.pdf (accessed 12 September 2014).
44
African Trade Policy Centre ‘Is there a Potential for Intra-African Trade’ (2010) available at
http://www.uneca.org/sites/default/files/publications/atpcpolicybriefs13.pdf (accessed 12 September 2014).
45
United Nations Conference on Trade And Development Economic Development In Africa United Nations Report
2013- Intra-African Trade: Unlocking Private Sector Dynamism (2013) 47.
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Chapter Three
This chapter will look at deeper economic integration as a tool for furthering intra-African trade.
Focus will be on the developments and objectives of the Tripartite FTA.
Chapter Four
This chapter will give an overview of WTO developments on trade facilitation, trade facilitation
in the Tripartite FTA as vehicles for increasing intra-African trade.
Chapter Five
Conclusion, an opinion and possible recommendations with regard to regional economic
integration and intra-African trade will be outlined.

9

CHAPTER 2
REGIONAL INTEGRATION IN SOUTHERN AFRICAN DEVELOPMENT COMMUNITY,
EAST AFRICAN COMMUNITY, AND COMMON MARKET FOR EASTERN AND
SOUTHERN AFRICA
2.1 INTRODUCTION

In Africa, regional integration is expected to produce considerable economic gains crucial to
strategy development and furthering of intra-regional trade. 46 This concept of regionalism seeks
to enhance trade liberalisation and development. As a result, regional integration is often viewed
as a tool for industrial policy development. 47 Consequently, developing countries regard
regionalism as an opportunity for economic integration with the global village. 48 Therefore, it is
important to understand the meaning, advantages and disadvantages of regional integration.
Regional integration was defined by Bischoff as, ‘a process by which a group of states
voluntarily gives each other access to each other’s markets and establishes mechanisms and
techniques that diminish conflicts and make the most of the internal market and external
economic, social, political and cultural profits of their cooperation’. 49 This definition asserts that
regional integration is not only concerned about economic integration but also the socio-political
aspect of integration. Economic regional integration has considerable influence on less
developed countries if one or more partners in the integration are better developed. 50 This is
because if one partner is more developed than others, it enables the less developed partners to

46

United Nations Economic Commission for Africa ‘Regional Integration and Trade’ available at
http://www.uneca.org/our-work/regional-integration-and-trade (accessed 12 February 2015).
47
Industry Policy is a plan of country which contains determinant factors of the course of industrial development
for specified time. See Jurčić L, Bilas V & Franc S ‘Regional Economic Integration And Developing Countries: The
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http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2232667 (accessed 12 February 2015) (hereafter Jurčić L et al
(2011) ).
48
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December 2014).
50
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overcome the obstacles represented by their relatively small domestic markets. 51 Greater
economies of scale enables producers of less developed countries to realise their potential and
take advantage of the establishment of regional infrastructures of other partners who are more
developed than them. 52
The benefits of regional integration include the fact that a follower country53 has access to
knowledge that promotes higher growth rates in their home market. 54 Technological spillovers
are a key source to long term growth. 55 Moreover integration progressively reduces transaction
costs through elimination of trade barriers; and together with product imitation it encourages
growth and convergence in a member country. 56
Furthermore, a large market can be created where a change in its demand for imports can
influence the price at which those imports can be purchased. 57 Where there is a demand for
imports, competitive markets are created. As a result both partner and third country domestic
markets benefit, meanwhile the union’s terms of trade vis-à-vis the rest of the world also
improves. 58 In the same vein, when a firm is exposed to enhanced competition, firms lower costs
which ultimately facilitate improvements in productivity and efficiency. 59
Despite the above mentioned benefits, they are also considerable disadvantages associated with
regional integration. If countries are involved in a regional integration set up they might be need
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International Monetary Fund ‘Regional Integration in Africa An Important Step Toward Global Integration’ (1999)
available at https://www.imf.org/external/np/speeches/1999/041499.htm (accessed 12 February 2015).
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capital, and growth theory’ (2002)6 no. 3 Review of development economics 352.
54
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Paper 201 (hereafter Dion DP (2004) ).
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to give up some of their authority to supranational bodies. 60 In such instances ceding sovereignty
to supranational bodies have possible negative consequences for poverty and food security. 61
Moreover, very few countries are willing to cede some, if not all of their authority to
supranational bodies. 62 This usually leads to stalling of negotiations and some countries may
even choose to leave the union. 63 Issues of product demand, amongst others, usually impede the
full fledging of regional integration. For greater integration to take place there must be a demand
by market actors. 64 Therefore, if all the market actors have similar industries there may be no
demand in the other markets which can lead to protectionism.
The above discussion explored the important aspects of regional integration. In sum, the
advantages of regional integration outweigh its disadvantages owing to the tremendous
acceleration of intra-trade and or inter-trade. In Africa, which is the focus of this study, most
economies are characterised with small growth and the concept of deeper integration is an
optimistic feature which can facilitate and secure economic freedom. The regional integration
initiatives which have been pursued across Africa include; The Southern African Development
Community (SADC); The East African Community (EAC) and The Common Market for Eastern
and Southern Africa (COMESA). These three regional economic communities (RECs) are
currently negotiating a free trade area known as COMESA-EAC-SADC Tripartite Free Trade
Area (Tripartite FTA). 65 Their effort is to strengthen regional integration. These three RECs will
form the key area of this mini thesis discussion.
This chapter will discuss what regional integration in COMESA, EAC and SADC regions
entails. Regional economic integration is the basis upon which the Tripartite FTA is to be built.
Therefore, it is of utmost importance to momentarily look at the efforts of regional economic
integration which exist specifically in the RECs as these will help in assessing whether the RECs
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Capacity Building Foundation Working Paper No.38 (hereafter Rugumanu (2004).
63
Rugumanu (2004) 8.
64
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have aided or hindered economic integration. Most member states that belong to the RECs
negotiating Tripartite FTA are also member’s states of the World Trade Organisation (WTO).
Therefore it is important to first determine what WTO rules on preferential trade agreements
(PTAs) entail since the RECs are preferential in nature.
2.2 WORLD TRADE ORGANISATION
The WTO primarily deals with the regulation of trade between countries with the key objective
of regulating and liberalising international trade. 66 The two basic rules of WTO are the most
favoured nation (MFN) and national treatment (NT) which are premised on the notion of nondiscrimination. 67 They ensure that there is a levelled playing field between all trading partners.68
In furthering trade liberalisation, WTO allows its members to enter into regional trade
agreements (RTAs) 69 such as that of COMESA, EAC and SADC. These RTAs are subject to
WTO rules and exceptions to the basic rules of non-discrimination. 70
2.2.1 Most Favoured Nation

The first basic rule in WTO is the MFN. It is considered to be a cornerstone principle in the
multilateral trading system. 71 It was designed to promote non-discrimination in trade policy
through equal treatment of trading partners. 72 GATT contains a number of provisions which
require MFN 73 but for purposes of this chapter, the general MFN clause found in Article I of the
66

World Trade Organization Understanding the WTO 5ed (2015) 9 (hereafter WTO (2015).
Van den Bossche P & Zdouc W The Law and Policy of the World Trade Organization: Text, Cases and Materials 3
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68
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https://ecampus.wto.org/admin/files/Course_382/Module_537/ModuleDocuments/eWTO-M8-R1-E.pdf (accessed
10 April 2015).
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10 April 2015).
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GATT 1994 74 is of much relevance. It deals with most of the issues associated with regional
trade. MFN principle is centred upon the notion of non-discrimination of like products. 75 It
requires immediate and unconditional extension of any advantages to all members of WTO if
one member grants some WTO members such. 76 The existence of this pillar in the multilateral
system constitutes the main difference between multilateral and RTAs which, by their very
nature, allow for discrimination. 77
Signatories in RTAs agree to offer better terms of market access to the members of the RTAs
than those offered to non-members. 78 Besides what RTAs offer, MFN looks promising to
developing countries in Africa because they may benefit their economies by making use of the
unconditional advantages which stem from it without having to compromise much as they would
have had they negotiating individually. 79
2.2.2 National Treatment

As stated in the above paragraphs there are two basic rules of non-discrimination in the WTO
which are the MFN and the NT. Under NT members are not allowed to discriminate between
imports and like domestic products however exceptions exist.80 NT is found in Article III of
GATT and applies once a product has entered the market and imposition of customs duty on an
import does not amount to violation of NT. 81
74

Article 1.1 of the General Agreement on Tariffs and Trade (GATT 1947) states that ‘with respect to customs
duties and charges of any kind imposed on or in connection with importation or exportation or imposed on the
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destined for the territories of all other contracting parties’.
75
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WTO members are allowed to depart from MFN and NT and trade on preferential terms but
WTO rules on RTAs should be complied with. 82 Most members of the proposed Tripartite FTA
are also signatories to WTO. Therefore there is need to discuss WTO rules that allow for
establishments of RTAs and after give an overview of how COMESA, EAC and SADC co-exist
with WTO.
2.2.3 Exceptions
2.2.3.1 Article XXIV of General Agreement on Trade and Tariff 1994
2.2.3.2 Enabling Clause
Trading on preferential terms is also allowed under the EC. 83 Under the EC parties are allowed
‘notwithstanding the provisions of Article I of the General Agreement, to accord differential and
more favourable treatment to developing countries without according such treatment to other
contracting parties.’ 84 The differential treatment applies to ‘preferential tariff treatment accorded
in accordance with the Generalised System of Preferences (GSP’, 85 ‘differential and more
favourable treatment with respect to the provisions of the General Agreement concerning nontariff measures governed by the provisions of instruments multilaterally negotiated under the
auspices of the GATT’, 86 ‘regional or global arrangements entered into amongst less-developed
contracting parties for the mutual reduction or elimination of tariffs and, in accordance with
criteria or conditions which may be prescribed by the contracting parties, for the mutual
reduction or elimination of non-tariff measures, on products imported from one another…’. 87
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The EC does not only relate to preferences provided by developed countries to developing
countries, but also applies to reciprocal trade preferences among developing countries 88 such as
that that exist between EAC members.
The exceptions above apply to RTAs and thus the next section will briefly discuss what RTAs
are, and COMESA-EAC and SADC as RTAs under WTO.
2.2.3.3 Regional Trade Agreements

RTAs are a prominent feature of international trade and numbers of these arrangements are ever
-growing. 89 The Dictionary of Trade Policy Terms defines regionalism as, ‘actions by
governments to liberalise or facilitate trade on a regional basis, sometimes through free-trade
areas or customs unions’. 90 In the WTO, RTAs are defined as, ‘reciprocal trade agreements
between two or more partners’. 91 RTAs can be categorised into five groupings depended upon
level of integration. 92 These groupings are: ‘Preferential Trade Agreements (PTAs), Free Trade
Agreements (FTAs), Customs Unions, Common Markets and Economic Unions’. 93
A PTA in the WTO is a ‘unilateral trade preference which includes generalised system of
preferences schemes as well as other non-reciprocal preferential schemes granted a waiver by the
General Council’. 94 A FTA is deemed to be a special branch of PTAs and member countries
agree to ‘completely abolish trade barriers for goods origination within the member countries’. 95
The COMESA-EAC- SADC Tripartite FTA being negotiated is an example of a FTA. Customs
Unions are defined by the World Customs Organisation (WCO) as an ‘entity formed by a
88
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customs territory, replacing two or more territories and having in its ultimate state the following
characteristics:
• Common customs tariff and common or harmonised customs legislation for the
application of that tariff;
• the absence of any customs duties and charges having equivalent effect in trade between
the countries forming the customs union in products originating entirely in those
countries or in products of other countries in respect of which import formalities have
been complied with and customs duties and charges having equivalent effect have been
levied or guaranteed and if they have not benefited from a total or partial drawback of
such duties and charges;
• the elimination of restrictive regulations of commerce within the customs union’. 96
A common market is ‘a more developed type of customs union in which, in addition to the free
movement of goods between member states, labour, capital and services can also move without
restriction’ and this leads to highly integrated economies. 97 An economic union exists where
‘countries implement common economic policies and regulations and adopt a single currency’. 98
RTAs have a propensity to go far beyond tariff-cutting exercises as they increasingly provide for
complex regulations governing intra-trade. 99 They also provide for a preferential regulatory
framework for mutual services trade. 100 The WTO supports this contention as it realises that
most sophisticated RTAs go beyond traditional trade policy mechanisms to include regional rules
on investment, competition, environment and labour. 101 Liberalisation of trade through RTAs is
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not debatable; however, there is generalised fear that RTAs may also increase incentives and
raise protectionist trade barriers against countries outside the RTA. 102
WTO members participating in regional agreements are required to notify WTO on such
developments. SADC was notified to WTO under Article XXIV. 103
For a country to participate in the WTO and add value, a two-stage policy is necessary. 104 The
first stage requires good capacity for formulation and analysing trade policies and negotiation
positions, whilst the second requires the identification of a negotiation strategy. 105 When
negotiating, stakeholders who share common views come together.

106

Hence, both stages should

not be seen as independent since they complement each other. 107 In SADC, the second stage is
not as efficient as it can potentially be because trade issues have traditionally received less
attention because of SADC’s broader mandate, which encompasses development and political
dimensions. 108
The SADC Secretariat is understaffed and has insufficient financial and technical support which
affects their formation with WTO to work efficiently with regards to trade issues. 109 It is not a
member of the WTO in its own right and the negotiations are conducted individually by member
states. 110 On April 4th in 2013, a WTO Reference Centre was opened at the SADC Secretariat. It
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was mandated to act as a channel through which SADC Secretariat will receive information,
technical and training assistance to improve the capacity of its staff on WTO issues. 111
Whilst SADC was notified under Article XXIV, COMESA was notified to WTO under the
Enabling Clause on 29th June 1995. 112 Currently COMESA has sixteen members that are also
members of WTO. 113 It has been noted that three are observers of which two of those are seeking
accession and only two are not members of WTO. 114 COMESA's and WTO’s aspirations are
identical in many areas as they both realise the benefits of trade liberalisation. 115 COMESA
Secretariat aims to enlighten and resolve issues which concern the WTO by providing technical
back-up and analysis of WTO issues and proposing appropriate recommendations just like
SADC Secretariat. 116 COMESA aims to ensure consistency between the regional integration
process and the WTO obligations of its member states. 117 It has been pivotal in pursuing the
regional agenda of promoting the visibility of trade matters. 118
EAC was notified to WTO under the EC 119 and General Agreement on Trade in Services
(GATS) Article V. 120 This is different from SADC which was notified under Article XXIV, and
but similar to COMESA where notification under the EC was considered. All EAC members are
also WTO members. Although EAC has established both a customs union and a common
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market, the EAC member states are still represented individually in WTO negotiations. 121 This
means that they have less bargaining power and they are hampering on their potential powerful
position to bring in WTO and other trade negotiations. 122
2.3 REGIONAL ECONOMIC INTEGRATION

Regional economic integration is concerned with the removal of trade barriers between members
that belong to the same region. 123 Levels of economic integration are: FTA being the first step
towards integration, customs union, common market and economic union being the last stage
(full integration). 124 The next section will discuss regional economic integration in SADC,
COMESA and EAC and determine which level of integration has been achieved by each REC.
The three RECs are negotiating a Tripartite FTA, and the level of integration in the blocs is of
importance because the more integrated a region is the greater the potential of increasing intraregional trade.
2.3.1 Southern African Development Community
2.3.1.2 History and Background

SADC is a predecessor of the Southern African Development Coordination Conference
(SADCC) which was established in 1980 in terms of the Lusaka Declaration. 125 The formation of
SADCC was a result of wanting to reduce dependence on apartheid era and advance the cause of
political liberation in Southern Africa; 126 in essence, the response was political and defensive. 127
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When the period of colonialism ended, the most logical path to follow was one headed towards
stronger regional integration. 128 In other parts of the world the phenomenon of regionalism was
already taking shape. 129 A transformation in the world of politics and economics was expected
making firms within the RECs benefit from economies of scale provided by large markets and
providing opportunities to be globally competitive. 130
For firms in Southern Africa, it became essential for a large regional market to be established so
that they too could benefit from economies of scale. 131 It was therefore inevitable that SADCC
had to move away from its initial objectives. SADC 132 replaced SADCC in August 1992 at a
summit meeting when the participating heads of states signed the SADC treaty. 133 The main
objective of SADC is to achieve deeper regional integration and eradicate poverty within the
region. 134
A number of protocols have been signed by member states in their efforts to realise SADC’s
aims and objectives. The main issues covered in the twenty seven legally binding protocols in
SADC deal with issues such as defence, development, illicit drug trade, free trade and movement
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of people. 135 The most relevant protocol for purposes of this mini-thesis is the Protocol on Trade
(1996) 136 as amended in 2000, 2007, and 2008.
Besides SADCs Protocol on Trade the Regional Indicative Strategic Development Plan (RISDP)
137

and the Strategic Indicative Plan for the Organ (SIPO) 138 are also of relevance as they are the

guiding frameworks for realising deeper economic integration in SADC. RIDSP was developed
to enhance the efficiency and effectiveness of SADC while helping in the realisation of
overarching goals. 139 SIPO is a distinct document from the RIDSP. However, the documents
were designed to complement each other. 140 Both RISDP and SIPO provide SADC member
states with a consistent and comprehensive programme of long-term economic and social
policies. 141 They also provide insights of what is prioritised by SADC’s institutions and
approved economic and social policies within the organisation. 142
2.3.1.2 Southern African Development Community and its efforts in furthering economic
integration

SADC has made efforts in eliminating obstacles that hinder integration which have contributed
to the improvement of the region’s economic management and performance through regional co-

135

SADC has 27 Protocols, including those have not yet entered into force see http://www.sadc.int/aboutsadc/overview/sa-protocols (accessed 21 January 2015).
136
SADC passed its Protocol on Trade in the Southern African Development Community (SADC) Region on 24th
August 1996.
137
In 1999 at a meeting of the SADC Heads of State and Government in Maputo, Mozambique decision was made
to develop the RISDP.
138
SIPO was launched in 2004 to maintain an environment that is conducive to accomplishing its objectives of
socio-economic development, poverty eradication, and regional integration by focusing on political stability and
security within the region.See Strategic Indicative Plan for the Organ (SIPO) available at
http://www.sadc.int/index.php?cID=203 (accessed 21 January 2015).
139
SADC ‘SADC: History’ available at http://globaledge.msu.edu/trade-blocs/sadc/history (accessed 21 January
2015).
140
SADC ‘SADC: History’ available at http://globaledge.msu.edu/trade-blocs/sadc/history (accessed 21 January
2015).
141
Southern African Development Community ‘SADC – Member States, background, vision’ available at
http://www.mikecampbellfoundation.com/page/sadc-member-states-background-vision(accessed 21 January
2015).
142
Southern African Development Community ‘SADC – Member States, background, vision’ available at
http://www.mikecampbellfoundation.com/page/sadc-member-states-background-vision(accessed 21 January
2015).

22

operation. 143 Trade liberalisation programme in SADC is premised on the implementation of the
SADC Protocol on Trade as amended. 144 The protocol creates a number of obligations which are
subject to dispute settlement mechanism (DSM) under article 32 of the SADC Treaty. 145
The liberalisation of trade in goods is supposed to be achieved in a period of eight years starting
from 2008. 146 It is structured ‘along elimination of tariffs and non-tariff barriers (NTBs) under
article 3.1; phased reduction and eventual elimination of import duties; elimination of export
duties under article 5, adoption of policies and implementation of measures to eliminate all forms
of existing NTBs and avoidance of the imposition of any new NTBs elimination of import
restrictions’. 147
The initial view of the Protocol was establishing a FTA but this was not achieved as only 11
member states ratified the Protocol with its implementation starting only in September 2000. 148
The delay in the implementation was deemed by Mutai as ‘lack of the region’s preparedness to
undertake trade liberalisation’. 149 SADC Free Trade Area (SADC FTA) was eventually launched
in August 2008 when a phased programme of tariff reductions that had commenced in 2001
resulted in the attainment of minimum conditions for the FTA. 150
85 per cent of intra- SADC trade amongst the partner states attained zero duty. 151 However,
SADC is said to consider that maximum tariff liberalisation was only attained by January 2012
and it’s misleading since some exceptions exist with regard to sensitive products. 152
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SADC’s effort to promote intra-regional trade has not been without challenges. Their decision to
remove trade restrictions was not fully implemented as some countries did not eliminate tariffs as
stipulated by the agreement. 153 Moreover tariffs have been reinstated by the countries who
initially scrapped them. 154 SADC’s intra-regional trade may have remained steady because
emphasis has mainly been on elimination tariffs but addressing tariff barriers alone is not enough
to enhance trade. 155 There is need to focus on development of the productive capacities necessary
for trade and not dwell much on tariffs. 156 Most SADC countries fail to sustain their obligations
on SADC Protocol since they rely mainly on tariffs for revenue. 157 Thus, focus should be put on
other trade enhancers for them to achieve full integration.
Though opportunities exist for trade to grow across regional borders in SADC, policy constraints
serve as hindrances. 158 The SADC Protocol on Trade under Article 14 and RIDSP provides for
trade facilitation measures but borders between Southern African countries remain complicated
and inefficient. 159
Besides establishing a FTA, SADC has had ambitious integration objectives but has not
honoured some of its deadlines. 160 SADCs customs union should have been implemented by
2010. It is ‘aspiring to create a common market by 2015, a monetary union by 2016 and a single
currency by 2018’. 161 However it lacks a clear plan on how achieve these objectives. 162
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2.3.2 Common Market for Eastern and Southern Africa
2.3.2.1 History and Background

COMESA replaced the former Preferential Trade Area in December 1994 which had existed
around 1981. 163 It is regarded as one of the most prominent arrangements in Africa with its
origins tracing back to the mid-1960s. 164 It was established as an organisation for free
independent states which ‘agreed to co-operate in developing their natural and human resources
for the good of all their people’. 165 It was created with a range of objectives that aid in realising
its aims. COMESA’s vision is:
‘To be a fully integrated, internationally competitive regional economic community with
high standards of living for its entire people ready to merge into an African Economic
Community’. 166

COMESA strives for global co-operation in different aspects of development as evidenced by its
commitment to merge into African Economic Community (AEC). At present COMESA have
nineteen members. 167
2.3.2.2 Common Market for Eastern and Southern Africa and its efforts in furthering regional
economic integration

The main focus of COMESA is to support regional integration by promoting cross-border trade
and investment. 168 COMESA FTA was launched in 2000. At that time, only nine member states
163
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participated in FTA with the remaining members trading on preferential terms. 169 The number
has now increased to 15 with Uganda having joined late last year. 170 The remaining countries
have been urged to join but Ethiopia has been most reluctant fearing exposing its manufacturing
sector to rival industries from Kenya and South Africa. 171 Swaziland enjoys a special status since
its exports enter COMESA members’ markets duty free without it being a member of the FTA
and without having to reciprocate. 172
COMESA’s FTA is based on substantive transformation which takes place on the basis of the
value addition rule unless stated otherwise. 173 This rule helped to ensure that FTA launch was
not delayed by negotiations on rules of origin. 174 Unlike SADC, COMESA FTA has gone
beyond tariff barriers to include the elimination of NTBs and other productive capacities that
include services and capital. 175
COMESA Customs Union was launched at the Summit of the COMESA Authority of Heads of
State and Government which took place in June 2009 in Zimbabwe. 176 Council Regulations
Governing the COMESA Customs Union and the Common Market Customs Management
Regulations are the two key legal instruments that govern the customs union. 177
The move towards a customs union was meant to advance economic integration since reduction
in business costs was expected and border crossing made easy as documentation will be
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streamlined and harmonised. 178 Further, the common external tariffs or the taxes that are charged
on imports are structured in such a way that in areas where the region need protection taxes will
be higher at 25 per cent on finished products and for areas that need capital good, inputs and raw
materials the taxes will be zero rated. 179 Importantly, the industrial policies of the member states
in the COMESA region will be harmonised in terms of affording protection for the industries to
produce more effectively on the COMESA market. 180
When the customs union was launched members were given a transition period of three years to
adhere to the proposed CET on which two more years were extended but to date not all members
have implemented CET and no measures have been taken on how implementation should be
done.

181

In addition, members like Malawi reported that they experience serious challenges

relating to sensitivity of some tariff lines to trade liberalisation. 182 Complaints were based on the
fact that trade liberalisation resulted in the loss of revenue. 183 The situation is similar to that of
SADC which saw Mozambique and Zimbabwe reinstating tariffs that they had scrapped off
under their FTA due to loss of revenue. 184 Resource constraints in the form of financial, human
resource and material are also another major challenge in implementation and domestication of
COMESA programmes. 185
Besides a FTA and a Customs Union, in 1992 COMESA adopted the COMESA Monetary
Cooperation Programme which paved for the establishment of a Monetary Union in the year
2025. The COMESA Council of Ministers in 2006 changed the date to 2018. This programme
has the following stages:
178
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•

‘Stage one: consolidation of existing instruments of Monetary Co-operation and implementation
of policy measures aimed at achieving macroeconomic convergence. To gauge progress towards
this objective convergence criteria were formulated;

•

stage two: introduction of limited currency convertibility and informal exchange rate union;

•

stage three : formal exchange rate union and co-ordination of economic policies by a common
monetary institution; and

•

Stage four 2018: full Monetary Union involving the use of one common currency issued by a
common Central Bank.’ 186

Unlike SADC, COMESA has taken clear steps in how they plan to move towards a customs
union.
Apart from COMESA, there are three other major regional integration groups in the East and
Southern Africa region. Simultaneous membership of countries in more than one regional group
is prevalent in Africa. 187 Overlapping membership hinders regional integration and places a huge
burden on member states’ financial capacity stretching the administrative and technical
capacities of member countries. 188 A country can have concurrent membership in a customs
union and a different FTA but cannot concurrently be a member of different customs union since
it cannot apply two different CET rates at the same time. 189
2.3.3 East African Community
2.3.3.1 History and Background

In East Africa regional cooperation goes back to pre-colonial times. The first moves towards
cooperation between states can be traced back to 1919 when Kenya, Tanganyika and Uganda,
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under British administration, formed a customs union. 190 Before the signing of the treaty
establishing EAC in 1999 191 there had been a try-out at regional integration in Africa which
failed, and subsequently the EAC collapsed in 1977. 192 However when it collapsed regional
integration in East Africa had reached the highest level experienced in the world with the EAC
encompassing both a fully-fledged customs union and a common market. 193
The EAC consists of six members. Its headquarters are in Arusha, Tanzania. 194 EAC adopted a
four stage process in its regional integration efforts. 195 Many of the said stages have already been
achieved despite the fact that the negotiation process may have taken longer. Countries in EAC
have a couple of similarities because of their common location, climate and history. 196
2.3.3.2 East African Community and its efforts in furthering regional economic integration

EAC adopted a four stage process in its efforts of regional integration. Among those includes a
customs union, common market, monetary union and ultimately a political federation. 197
Implementation of the customs union and common market has already begun.
EAC Customs Union is provided for under Chapter Eleven of the Treaty establishing the East
African Community and established under the Protocol establishing the Customs Union.198 It
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came into operation in 2005 and was intended to be part of the transitional stages towards the
establishment of the proposed last two stages of gradual integration. 199 The reason for gradual
integration is because due to the fact that at time of operation partner states were at different
levels of development. 200 The partner states agreed to eliminate customs duties on imports201,
NTBs

202

and apply a CET in respect of all goods imported into the region from foreign

countries. 203
The EAC customs union has created an environment where producers are at level because of
uniform rules and this has supported the region to advance its economic development. 204 IntraEAC trade has grown since the coming into operation of the customs union though it continues
to face challenges such as ‘inefficient border posts, road blocks, and transit road weighbridges,
long clearances at ports, corruption, and poor roads and railways infrastructure’. 205
In July 2010 the Protocol on the Establishments of the EAC Common Market entered into force
after it was ratified by all EAC members. 206 Its establishment was in line with the provisions of
the EAC Treaty and its main focus is on four types of freedoms namely the free movement of
goods; labour; services; and capital. 207 These are expected to significantly boost trade and
investments making the region more productive and prosperous. 208
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Article 5 of Protocol on the Establishments of the EAC Common Market provides that the
member states shall eliminate tariff, non‐tariff and technical barriers to trade; harmonise and
mutually recognise standards and implement a common trade policy. 209 It is strongly argued that
the successful implementation of this article will foster deeper economic integration in the region
as it commits to addresses all barriers that affect integration.
EAC is the most successful regional economic integration compared to SADC and COMESA
because it has efficient markets and sound institutions and implementation of its regional
programmes is more advanced. 210

2.4 CONCLUSION
This chapter has highlighted the concept of regional integration including its benefits,
disadvantages and the issues surrounding regional integration on the African continent. It has
also shown that trade in the WTO is based upon rules of non-discrimination which are MFN and
NT. 211 There are exceptions to MFN and NT namely; Article XXIV and EC. These exceptions
give provision to WTO members to trade on preferential terms which depart from rules of nondiscrimination. 212 It has discussed that RTAs should be notified to the WTO and the agreements
should not lead to restrictive trade. 213 The discussion noted that regional integration, if not
abused, may compliment rather than destroy the multilateral system.
This chapter further highlighted that a number of institutional issues in the design of RTAs may
affect their capacity to act effectively. Modern RTAs tend to go far beyond tariff-cutting
exercises since they provide for increasingly complex regulations governing intra-trade. 214 In
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addition, the chapter commented that COMESA, SADC and EAC have made efforts in
furthering economic integration by adopting policies that are favourable to intra-regional trade
with EAC being the most advanced. 215 However some of the policies are over ambitious and the
lack of commitment to implement policies have hampered the efforts of full regional economic
integration in groupings such as SADC and COMESA. 216 It has also underlined the challenge of
overlapping membership which, at one point, a country is obliged to fulfil different obligations in
line with different RTAs. 217 In many circumstances it may prove to be burdensome which then
leads to so some countries not adopting certain protocols which hinders full integration.
The chapter has also pointed out that though COMESA-EAC and SADC are committed to
working with WTO the level of integration in Africa is not yet advanced. This places huge
vulnerability on the continent. Upon crisis on major markets, Africa will most likely suffer more
than other continents because of low intra trade. 218 It is now essential to advance regional
economic integration so that it fosters the increase of intra-regional trade in Africa.
The basis upon which the Tripartite FTA is to be built upon is regional economic integration.
The Tripartite FTA is a move towards stronger regional economic integration. This happens
when cooperation among members will be in all fields of economic development enhanced by
increased competitive advantage of enterprises in the regional market. With this background in
mind, the next chapter focuses on the proposed Tripartite FTA. Focus will be on the proposed
legal and institutional structures and the challenges and benefits Tripartite FTA will likely
encounter in furthering regional co-operation and in turn increase intra-African trade.
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CHAPTER 3

DEEPER REGIONAL ECONOMIC INTEGRATION A TOOL FOR FURTHERING INTRAAFRICAN TRADE
3.1 INTRODUCTION

The previous chapter has highlighted the fact that regional integration and intra-regional trade
are not new concepts to Africa. 219 African leaders have been advised by the World Bank to
further regional integration by expanding access to trade finance and reducing trade
restrictions. 220 They have however sought to accelerate regional integration process as envisaged
by the 1991 Abuja Treaty. 221 They agreed on the set up of an African Economic Community
(AEC) through a gradual process of coordinating, harmonising and progressively integrating the
activities of regional economic communities (RECs). 222 Chapter 2 discussed some of these RECs
activities on economic integration namely that of Common Market of Eastern and Southern
Africa (COMESA), East African Community (EAC) and Southern African Development
Community (SADC).
The establishment of the AEC is to take place over a period of 34 years, subdivided into six
stages of variable duration. 223 During the different stages focus will be on integrating different
sectors such as transport and communication, industry, agriculture, energy, education, science
and technology, trade, money and finance. 224 The third stage in the establishment of AEC ought
to be completed in 2017 calls for the establishment of a free trade area (FTA) and customs union
in each regional bloc. 225 As building blocs of the AEC, COMESA, EAC and SADC are currently

219

See Generally 2.3 Regional Economic Integration.
Tafirenyika M ‘Intra-Africa trade hurdles: beyond politics’ 27 August (2014) available at
http://www.iol.co.za/business/opinion/intra-africa-trade-hurdles-beyond-politics-1.1741497#.VNn7U-aUc1Y
(accessed 25 February 2015).
221
United Nations Conference On Trade And Development (UNCTAD) World Investment Report 2014 Investing In
The SDGS: An Action Plan (2014) 39 (hereafter UNCTAD (2014).
222
UNCTAD (2014) 39.
223
African Union Commission Third Publication African Union Commission July 2011 (2011) 25 (hereafter African
Union Commission (2011) ).
224
African Union Commission (2011) 24.
225
African Union Commission (2011) 25.
220

33

negotiating a Tripartite FTA in line with the third stage in the establishment of the AEC which is
expected to be in place in May 2015. 226
In chapter 2 a brief discussion on why COMESA, EAC and SADC have failed to achieve their
desired economic integration was made. 227 These reasons include but not limited to lack of
complementarily of member countries economic structures, 228 political will to ensure regional
agreements are incorporated into national plans. 229 The national and regional institutions are
weak and there is unbalanced allocation of resources highly tilted in favour of conflict related
issues as against economic cooperation and integration issues. 230 Moreover there is inadequate
infrastructure to support integration initiatives, 231 public revenue loss due to tariff reduction and
lack of assurance of market integration benefits to individual member countries. 232
Amongst the many reasons that attribute to the failure of RECs to achieve desired integration, the
one which stands out deals with the lack of coordination and harmonisation of economic
policies. 233 This may be attributed to the multiplicity of schemes and overlapping memberships
and mandates. 234 Membership of regional integration in Africa has become so rampant resulting
in each country in Africa being a member of more than one REC. 235 Even if Africa has this
highest concentration of economic integration and cooperation arrangements, its intra-regional
trade still ranks amongst the lowest. 236
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Africa can use intra-regional trade to free itself from poverty and provide productive
employment. 237 Enhancing intra-African trade should help promote specialisation amongst
African countries and help achieve the desired diversification that allows for competitiveness. 238
As part of their collective development and transformation strategy, African countries need to
aggressively pursue comprehensive and harmonised regional trade policies. 239 There is a need to
enhance the level of intra-African trade so that it can act as a development tool for regional
integration in Africa as it does in regions such as the European Union. 240
The first part of the chapter will discuss what the Tripartite FTA is. The second part will consider
how the legal and institutional structure the Tripartite FTA should take for the effective
achievement of deeper integration and boosting intra-African trade. To assess deeper economic
integration this chapter will discuss the key objectives of the Tripartite FTA specifically
liberalisation of trade in goods. The chapter will also discuss the possible opportunities and
challenges that the Tripartite FTA is likely to encounter in furthering regional economic
integration which in turn boosts intra-African trade.
3.2 COMMON MARKET FOR EASTERN AND SOUTHERN AFRICA-EAST AFRICAN
COMMUNITY SOUTHERN AFRICAN DEVELOPMENT COMMUNITY-TRIPARTITE
FREE TRADE AREA
3.2.1 Background

The decision to develop a Tripartite FTA can be traced back to 2004 when the Chairpersons of
the COMESA Authority and the SADC Summit met to discuss foregoing challenges in regional

237

Mashayekhi M, Peters R & Vanzetti D ‘Regional integration and employment effects in SADC’ in Lippoldt D (ed)
Policy priorities for international trade and jobs (2012) 388 (hereafter Lippoldt D (2012) ).
238
African Trade Forum ‘Can Africa Trade Itself Out of Poverty? Accelerating Intra-African Trade and Enhancing
Africa’s participation in Global Trade’ (2011) 3 available at
http://www.uneca.org/sites/default/files/page_attachments/atf2011-background-note.pdf (accessed 26 February
2015).
239
AU Echo ‘19th African Union Summit To Focus On Boosting Intra-African Trade’ (2012) 1 available at
http://summits.au.int/ar/sites/default/files/AU%20Echo%20issue%20July%209%202012.pdf (accessed 26 February
2015).
240
African Union Commission Boosting Intra-African Trade Issues Paper (2011) 2.

35

integration programmes. 241 They agreed on establishing the COMESA-SADC Task Force at the
Secretariat level to deliberate on coordination of programmes within COMESA and SADC.242
EAC was co-opted in 2005 leading to the materialisation of the Tripartite Task Force. 243 Since
2005 the Tripartite Task Force has met, under the guidance of the Chief Executive Officers
(CEOs), to forge collaboration focusing on harmonisation of programmes in different areas trade,
customs and infrastructure development. 244 After different meetings since 2005 the task force
identified the need to effectively own the tripartite process. 245 In 2007, it then recommended that
a Tripartite Summit of Heads of State and Government of COMESA, EAC and SADC be
summoned to provide political certification and direction to how cooperation and harmonisation
should happen. 246 The recommendation was accepted by COMESA in May 2007, EAC in June
2008 and SADC in August 2008. 247
The first Tripartite Summit was convened in October 2008 in Kampala. Heads of states of three
RECs decided and directed that Tripartite FTA be established and they also signed the Tripartite
Free Trade Agreement (TFTA) draft. 248 At the summit, the chairman of The Tripartite Task
Force and Secretary General of the EAC, Mwapachu, held that there are a lot of benefits which
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can be secured from the Tripartite FTA. He placed emphasis on its ability to assist addressing the
current challenges resulting from membership overlap. 249
The Tripartite FTA aims to establish and promote cooperation in all trade-related areas among
Tripartite Member States; 250 and build competitiveness at the regional, industry and enterprise
level so as to promote beneficial utilisation of regional and global market and investment
opportunities and beneficial participation in globalisation. 251 It aims at adopting and
implementing policies in all sectors of economic and social life that promote and consolidate an
equitable society and social justice. 252
The Tripartite FTA has prioritised programmes in the areas of trade, customs and infrastructure
development and seeks to harmonise policies and programmes of the three RECs. 253 Tripartite
Strategy has three main pillars namely; market integration; infrastructure development; and
industrial development. 254 The adoption of these pillars is on the basis that they will be key to
addressing market constraints in Africa. The same will also increase investment flows, whilst
enhancing competitiveness of firms and developing cross-regional infrastructure. 255
Though it is expected that the RECs trading arrangements will co-exist with the Tripartite FTA,
the TFTA will be the main instrument for fast-tracking liberalisation and furthering economic
integration throughout southern and eastern Africa. 256 Therefore in order to comprehend the
ambitious objectives of the Tripartite FTA lessons need to be drawn from the RECs and address
the issues that made the RECs not to fully achieve the objectives in the respective agreements.
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The official launch of negotiations on the Tripartite FTA began during the Second Tripartite
Summit which was held in South Africa in 2011. 257 Among what was agreed upon were the
negotiating principles, institutional framework, roadmap and timelines for establishing the
Tripartite FTA. 258 An institutional framework was laid down to guide the task force in creating a
roadmap for deeper integration. This creates an effective process where benefits of the Tripartite
FTA will accrue.
3.2.2 Institutional framework of the Tripartite Free Trade Agreement

The Tripartite FTA initiative is a pivotal step to achieving the AEC as intended in the Lagos Plan
of Action and the Final Act of Lagos of 1980. 259 There is need for it to be supported by a robust
institutional framework than is currently in place in the RECs because it is more ambitious than
the RECs. 260 The term institution is referred by some analysts as to mean ‘solely formal
bureaucratic groups with a legal charter whilst other analysts refer to it as formal rules and
procedures used in collective governance’. 261 In both definitions it is clear that the structure of an
organisation should be governed by a set of rules.
Important lessons should be drawn from other Africa RTAs in considering what the institutional
framework should be like so that it can contribute immensely to the Tripartite FTA being
successful. 262 Currently the record is marked by grand schemes, weak legal and institutional
systems that do not promote an effective rules-based era of regional integration, and
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implementation records that do not demonstrate serious commitment. 263 It is therefore submitted
that a permanent institutional and legal framework should be established for the Tripartite FTA
to be able achieve its ambitious integration programmes. These structures should be in place
after the Tripartite FTA comes into place; currently it has not yet attained a formal institutional
status.
Though the Tripartite FTA does not have formal institution status it has a governing structure
and its negotiations were conducted under the following structures:
i.

‘The Tripartite Summit – as the highest policy making body;

ii.

The Council of Ministers – as the organ mandated to oversee and guide the
negotiations;

iii.

The Tripartite Sectoral Ministerial Committee on Trade, Finance, Customs, Economic
Matters and Home/Internal Affairs – as the organ to manage and supervise the
negotiations;

iv.

The Tripartite Committee of Senior Officials (TCSO) – as a higher level negotiating
structure; and

v.

The Tripartite Trade Negotiations Forum (TTNF) – as the negotiating body. The
TTNF created four Technical Working Groups (TWGs) to assist with the technical
work in the negotiations.’ 264

vi.

The Tripartite Task Force is made up of the Heads of Secretariats of the three RECs;
they provide technical and administrative support and coordinate the negotiations. 265

It is however not clear whether these structures will form the permanent formal structures of the
Tripartite FTA after it comes into place. In the above definition of institutional framework it is
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clear that institutional framework and legal framework coexist, with the one not function without
the other.
3.2.3 Suggested Legal framework of the Tripartite Free Trade Area

The term suggested points out to the fact that the Tripartite FTA does not have legal status as yet.
It is expected to be in place in end of May 2015 and for it to be classified as a proper legal
system Oppong suggests that four elements should be present. These are ‘rules of conduct which
regulate behaviour and activities within the legal system,’ necessary institutions to which rules
apply to, basis of rules and finally implementation and enforceability. 266
The rules of conduct constitute an essential element that fosters trade and investment growth as
they will encourage the private sector to participate in commercial endeavours.

267

Where

necessary, institutions of which rules apply is concerned Article 2 of TFTA draft only make
available formation of a FTA among the three RECs negotiating the Tripartite FTA. 268 It does
not give information on whether the Tripartite FTA will be a separate legal entity as in the case
of COMESA, EAC and SADC. 269 There is need to simplify this aspect because if the Tripartite
FTA is separate legal entity there is need for it to be notified to WTO using either Article XXIV
of General Agreement on Trade and Tariffs (GATT) or Enabling Clause. 270
The last aspect for the Tripartite FTA to be classified as a legal system has to do with
implementation and this call for a dispute settlement mechanism (DSM)
3.2.3.1 Dispute Settlement Mechanism

Economic integration arrangement between nations may not fully integrate without the creation
of an effective DSM. This is because in any trading arrangement, a possibility for potential
disputes between the trading partners exists; hence if there is no good DSM some disputes can
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threaten the continued operation of a trading arrangement. 271 Therefore there is a necessity that
the Tripartite FTA should put in place an effective DSM so that full integration takes place.
Chapter two pointed out that 20 out of 26 states involved in the Tripartite FTA are WTO
members. 272 The Tripartite FTA may learn from WTO’s DSM which has developed over time to
become more efficient. The dispute settlement has been designed as a means of settling disputes;
making the system effective since the rules can be implemented allowing the systems to flourish
from being secure and probable. 273
Currently Article 38 of the TFTA draft and the Annex on Dispute Settlement provides for a DSM
which is different from the DSMs found in the RECs which have regional courts. 274 The one
provided for is similar to that of WTO and aim should be directed by the Tripartite FTA to create
an effective DSM just like that of WTO. Under Article 38 of the TFTA draft member states are
encouraged to agree upon the interpretation and application of the TFTA, and in so doing make
effort, through co-operation and consultation, to reach a commonly satisfactory solution where
interpretation is concerned. 275 In instances where there is failure to resolve a dispute amicably,
members shall have recourse to the Tripartite Dispute Settlement Mechanism. 276
To date, no procedures are specified or considered for this mechanism. These need to be
specified at the end of negotiations because an effective DSM should be clear with regards to
adjective law. The TFTA draft provides that whenever possible the settlement of any dispute
between member states implies exclusion of a measure not compatible with the provisions of the
271
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TFTA or resulting in nullification or impairment of a benefit under such provision. 277 Where
there is inconsistency or a conflict between the TFTA and the Treaties and instruments of
COMESA, EAC and SADC, the TFTA prevails to the extent of the inconsistency or conflict.278
This gives the TFTA an upper hand where there are inconstancies between the TFTA and the
three RECs.
The draft provides that, disputes regarding the interpretation and application of the TFTA shall
be settled in accordance with the Annex 14 on the Tripartite Dispute Settlement Mechanism, but
only as a last resort. 279 However the TFTA draft does not exclusively claim jurisdiction where a
dispute arises amongst its members. There may be danger in such because when a decision has
been arrived at and one member is not satisfied that member may initiate the proceeding in
another body. 280
In order to avoid such a situation, the TFTA may recognise the doctrine of Res judicata. The
doctrine prevents a litigant from getting yet another day in court after the first lawsuit is
concluded by giving a different reason than they gave in the first for recovery of damages for the
same invasion of his right. 281
With regards to disputes between a Tripartite Member State and a third country, the draft
provides that the WTO Dispute Settlement Understanding may apply as appropriate where the
parties are Tripartite Members of the World Trade Organisation. 282 Thus the TFTA will not
apply where member states are involved in a conflict with countries that are not part of the
Tripartite FTA.
As said above, the DSM of the Tripartite FTA should try to emanate that of the WTO and most
importantly Tripartite FTA members should not invoke sovereignty when it comes to escaping
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from conforming to a decision reached by the dispute panel. The issues of sovereignty may
undermine the Tripartite FTA and integration may be hindered if members are not willing to
implement their obligations. If a dispute system is flawed the unfortunate fate of the SADC
Tribunal will be a constant reminder especially if the consensus principle applies to crucial
decisions. 283 The Tripartite FTA should aim at not repeating the same mistakes.
3.2.4 Key Objectives of the Tripartite Free Trade Area

This chapter has so far focused on the background of Tripartite FTA and the suggested
framework. The focus will now turn to objectives and principle guiding the Tripartite FTA
negotiations. Article 3 of the draft contains general objectives while Article 4 contains specific
objectives that aid in realising Article 3. Among the objectives of the Tripartite FTA are the
issues of liberalisation and facilitation of trade in goods through among others the elimination of
tariff and non-tariff barriers (NTBs) substantially on all intra-RECs trade. 284 This section will
only focus on liberalisation of trade in goods since trade facilitation will form the discussion of
chapter 4.
3.2.4.1 Liberalisation of Trade in Goods

Inclusion of liberalisation of trade in goods is a crucial aspect of any FTA. There is always duty
and quota free movement of goods and elimination of import duties and NTBs in the final TFTA
would be necessary and unavoidable. 285
3.2.4.2 Elimination of Import duties
Elimination of Import duties is included in Article 8 of the TFTA draft. It states that ‘the
elimination on all import duties and equivalent charges of effect shall be applied on goods
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originating in the Tripartite region in accordance with provisions of paragraph 3. 286 It further
prohibits the imposition of new import duties or equivalent charges as provided for under
TFTA. 287 Article 8(3) of the draft provides how and when elimination of import duties and
charges of equivalent be effected in accordance with schedules in Annex 1 of the agreement. 288
These provisions are important because costs of obtaining essential raw materials and production
are reduced by removal of tariffs. This results in making the region’s products cheaper, more
accessible to the region and competitive on the global market. 289 Therefore for a successful FTA
Tripartite members should be willing to eliminate import duties as directed by the TFTA as
elimination may boost intra-regional trade.
Shayanowako supports the elimination of import duties but suggests that sensitive industries be
protected for a maximum period of two years after Tripartite FTA enters into force through a
regime of sensitive products on which duty and quota free market access do not apply. 290 Policy
formulation in the RECs show that modest progress has been made in the removal of tariffs but
progress is nominal because some countries are reluctant to remove or forfeit the huge revenue
that accrues from this source. 291 Therefore the two years suggested by Shayanowako may not be
enough for tripartite member states to adjust and a longer period may be viable.
Tripartite FTA does not seek to eliminate only tariff barriers but NTBs as well since both are
impediments to full integration and hampers intra-regional trade.
3.2.4.3 Elimination of Non-Tariff barriers
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NTBs have nothing to do with import taxes; but they contribute in growing contestability of
regional markets as elimination of tariffs alone is not effective. 292 NTBs are much problematic in
addressing than tariff barriers more sore they pose substantial challenges to increasing
contestability. 293 A number of protectionist measures are applied as NTBs by many African
States of which pose as obstacles to the promotion of intra-regional trade. 294
The address and implementation of NTBs provisions in the proposed Tripartite FTA may be the
difference between minimal and full liberalisation of trade in goods in the Tripartite FTA. The
TFTA draft provides that the NTBs mechanisms existing in the RECs should be recognised but
there should be efforts to harmonise them and form a single mechanism. 295 The fact that the
Tripartite FTA seeks to harmonise policies on NTBs in the RECs is commendable since it will
do away with the issue of complying with various standards applied by the RECs which are
negotiating the Tripartite FTA.
Annex 3 on NTBs under Article 10(2) of the TFTA provides for a mechanism for the elimination
of NTBs based on a common systematic elimination of NTBs, within the Tripartite FTA
arrangements. 296 By providing a common system in the elimination of NTBs, it will prevent the
incidence of having to comply with different standards as goods or services move from one
country or region to another. 297
If the objectives of the Tripartite FTA are realised, many benefits will flow, inclusive but not
limited to creation of a larger market, opportunity to eliminate problems associated with
overlapping membership and increased foreign direct investment (FDI).
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3.3 PROSPECTIVE BENEFITS

The proposed Tripartite FTA is built on a strong and clear agenda. Its main objective is centred
on the strengthening and deepening of economic integration in the southern and eastern Africa
region. 298 The numerous benefits, associated with the Tripartite FTA are depended upon how
well negotiated, crafted, and comprehensive the TFTA is. 299
The main benefit of the Tripartite FTA is the creation of a much larger market which will be
lucrative to investment, while at the same time supporting greater production because of its
single economic space. 300 The enlarged market is very possible because the Tripartite FTA has a
combined population of 57% in the AU’s total population enabling the region to become Africa’s
larger market. 301 Moreover the remarkable increase in imports and exports volumes within the
regions of the Tripartite FTA between 2000 and 2008 as a result of measures spurred by the FTA
initiatives of the three RECs is an added advantage. 302 It is therefore submitted that the enlarged
market will create more opportunities for producers and traders to expand while at the same time
giving consumers a wide range of products to choose from which will in turn expand intraregional trade.
An enlarged market will lead to increase in economic growth which facilitates creation of
employment. 303 This is done through facilitation of movement of unskilled labour from more
developed industries that do not need such; to low wage countries within a regional cooperation
that require such skills. 304 This will give opportunity for Tripartite FTA; unskilled labour citizens
to migrate from their country of origin and seek employment where it’s needed in the region.
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Moreover the creation of employment should ease poverty among the population of the Tripartite
FTA which is in line with objectives of Abuja Treaty. 305
The establishment of the Tripartite FTA will be beneficial for financial markets. 306 Economies in
the tripartite region will be more integrated which promotes firms to borrow finances at low rate
of interest, because capital liquidity of the larger capital market increases, and the resultant
diversification effect reduces the risks associated with high investment. 307 Acceleration and
development of the most backward financial markets in the Tripartite FTA will allow companies
and households from these countries to access the credit and security markets of the more
advanced countries of the Tripartite FTA. 308
It has been demonstrated in recent theoretical approach in Europe that financial development is
associated with higher economic growth and economists including policy makers expect
financial integration to have a growth dividend. 309 The same can be attributed to the Tripartite
FTA as the economic growth in the region will be beneficial to the financial markets in the
region. However one has to bear the fact that the European Union is more established and it may
take time for the tripartite member countries to enjoy the same benefits in their financial markets.
The establishment of the Tripartite FTA will be an opportunity to eliminate challenges associated
with overlapping membership. 310 Current challenges resulting from overlapping membership
will be addressed through advancing of the ongoing harmonisation and coordination initiatives of
the three RECs to achieve convergence of programs and activities. 311 In this way, the
arrangement will greatly contribute to fairness within the continental trade. When there is a
uniform system of rules, there is less opportunity for cronyism, or the ability of participating
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nations to tilt trade advantages towards favoured parties. 312 In the absence of a harmonised
system in the RECs, bigger and better-connected industries can easily acquire unfair advantages,
such as tax and regulatory loopholes, which shield them from competition. 313
The integration of the three RECs will be an opportunity for increased FDI. 314 Countries which
have larger economies in the Tripartite FTA or are geographically closer to other larger countries
within the arrangement can expect a larger increase in FDI as a result of joining than those
countries that have smaller economies or are located in the periphery. 315 COMESA countries
have increased in trade, cross-border investments through integration of geographically
connected countries over the years from the year 2000 to 2008.316 However despite this increase
in investment in COMESA, countries in the tripartite region are in terrible need of FDI in order
to continue stimulating economic growth. 317 FDI in the Tripartite FTA will increase the
investment opportunities in the whole continental region which will attract new investors in
different fields 318 that are important in the economic development of the tripartite region. 319
The proposed Tripartite FTA will stimulate increased industrialisation. 320 New industries that
can produce diverse products in order to exploit the new and bigger African markets are created
and a higher demand for products of Tripartite FTA could further stimulate businesses. 321 The

312

Boudreaux DJ ‘The Benefits of Free Trade: Addressing Key Myths’ (2013) 2 available at
http://mercatus.org/sites/default/files/Benefits-of-Free-Trade_EP_110513.pdf (accessed 09 March 2015)
(hereafter Boudreaux DJ (2013)).
313
Boudreaux DJ (2013) 2.
314
Competition & Tariff Commission ‘The COMESA-EAC-SADC Tripartite Free Trade Area: Benefits & Implications’
available at http://www.competition.co.zw/news/223-the-comesa-eac-sadc-tripartite-free-trade-area-benefitsimplications (accessed 09 March 2015).
315
African Union Commission (2011) 19.
316
CUTS Africa Resource Centre Making The Tripartite Work For The Interest of EAC Countries: Perspectives from
Kenya (2012) 5.
317
CUTS Africa Resource Centre Making The Tripartite Work For The Interest of EAC Countries: Perspectives from
Kenya (2012) 5.
318
Fields such as agriculture, mining, forestry, manufacturing, financial services, telecommunications and energy.
319
Shayanowako P (2011) 10.
320
Sharma S ‘ A perspective on economic integration in Africa - Part 2’ (2013) available at
http://www.consultancyafrica.com/index.php?option=com_content&view=article&id=1263:a-perspective-oneconomic-integration-in-africa-part-2-&catid=87:african-finance-a-economy&Itemid=294 (accessed 09 March
2015).
321
CUTS Africa Resource Centre Making The Tripartite Work For The Interest of EAC Countries: Perspectives from
Kenya (2012) 5.

48

result of increased industrialisation in the tripartite region will ensure value addition of primary
products so that they get better returns on the global market. 322
The establishment of the Tripartite FTA should improve competitiveness of products. In
improving such, existing local monopolies in tripartite countries may be broken bringing the
previously imperfectly competitive market structures closer to perfectly competitive ideal.323
Markets that are more competitive are likely to provide efficiency gains by improving resource
allocation, lowering production costs, as well as increased diversified output. 324 A country such
as Zimbabwe has already identified various measures that aim at speeding up economic
development whilst preparing its industries to survive solid competition in an open market. 325
The proposed Tripartite FTA may be the key to developing good infrastructure. The existence of
good infrastructure is striking to new investment since good infrastructure makes production
costs low and production efficiencies high. 326 Shayanowako notes that good infrastructure is
necessary for the success of the Tripartite FTA because whilst benefits exist for infrastructure
lack of the same impedes efficient and cost-effective production. 327 Stimulation of investment in
joint infrastructural development is likely to happen in the tripartite region as partner countries
seek to unlock all the potential benefits of trading under the Tripartite FTA. 328
The potential benefits of Tripartite FTA include; creation of a much larger market, increase in
economic growth, effective financial markets, and opportunity to eliminate challenges associated
with overlapping membership, opportunity for increased FDI, increased industrialisation,
improved competitiveness of products and key to developing good infrastructure. 329 The role
these benefits play in increasing trade is noteworthy, but some experts are sceptical about this
role. They have underlined the fact that the Tripartite FTA could only be sustained if
322
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impediments currently discouraging trade in Africa are addressed. 330 Overlapping memberships,
lack of economic diversification; and lack of infrastructure are amongst the impediments.331
Therefore it is important to look at the challenges that the proposed Tripartite FTA may
encounter in creating a successful FTA.
3.3.1 Challenges

One of the major challenges that the Tripartite FTA will face has to do with political
commitment and drive. Geda and Kibert profess that the lack of a strong and sustained political
commitment has been a major player in hindrance of economic integration in Africa. 332 As
highlighted in chapter 2 there is a reluctance to cede power to a supra-national body by some of
the countries involved in inter-RECs negotiations. The problem has deeper roots, which interalia
include a failure to implement commitments made at the REC level. 333 Mupangavanhu avers that
governments must make a sustained commitment and infuse a political will vital to succeed in a
regional economic grouping. 334
The pace of progress is not uniform in the three RECs due to lack of implementation, which may
in turn affect the effective implementation of the Tripartite FTA. Among the three RECs, EAC is
the most advanced. Whilst SADC and COMESA have made considerable efforts in adopting
phased elimination of their tariffs on internal trade, some countries in the two blocs are lagging
behind. 335 REC’s have displayed variable performances. Notably, some are still struggling to
establish their FTAs, 336 while others are still in partial FTAs or partial customs union. 337
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Much of the failure to implement FTA’s in the RECs is a direct consequence of lack of
commitment. These challenges in question may also be faced in the implementation of the
Tripartite FTA. The signing and ratification of instruments does not take place within the agreed
time. 338 To date SADC has reviewed and approved 15 protocols. 339 However Democratic
Republic of Congo has neither signed nor ratified any protocol; Seychelles has signed 3 but
never ratified them and Botswana, is the only SADC country that has ratified more than 11
protocols. 340
Furthermore Tripartite FTA is more ambitious than the RECs because it seeks to harmonise
policies of the three RECs, as such, lack of commitment to implement is likely to be the greatest
challenge. 341 The fact that the negotiations have taken longer than the initial agreed time for
members to sign the final agreement is an early warning system that some tripartite members
may not be ready to commit.
The other problem that the Tripartite FTA is likely to face has to do with industry diversification
and specialisation. 342 There is competition around particular industries and commodities which
African countries rely on for economic growth and diversification may be a problem. 343 An
analysis by Bridge Africa points out that most of Africa’s industries have few corresponding
goods to exchange with each other; as a result they cannot exploit the gains of comparative
advantage. 344 Draper is also deeply sceptical about the ability of certain countries, with
particularly strong industrial sectors, to nurture those with weak through trade protection. 345 As a
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result, African economies fail to have globally competitive industries and services, which may be
the case in the Tripartite FTA. 346
The other challenge that the Tripartite FTA is likely to face has to do with trade facilitation
mechanisms. 347 Border barriers make it costly to facilitate trade, as a result, the push for
rationalisation does not materialise because trading costs erode the gains from regional
integration. 348 In the previous chapter, it was pointed out that removal of tariffs alone is not
enough to support integration 349 and if impediments to trade facilitation in the Tripartite FTA are
not addressed the benefits may not materialise.
Lack of infrastructure to support initiatives in the Tripartite FTA is also a likely challenge. The
President of South Africa Mr Jacob Zuma stated that ‘Africa's time has come and without
infrastructure our dreams will never be realised as we cannot trade on the continent because of
the lack of communication and infrastructure is created it will provide new opportunities for our
continent.’ 350 Therefore despite the Tripartite FTA providing a comprehensive text on integration
mechanisms, poor infrastructure may hamper trade within the region.
The other challenge that the Tripartite FTA may encounter which is closely connected with
infrastructure is financial constraint. There is lack of capacity to undertake massive investments
in infrastructure development under Tripartite FTA because many of the countries in the RECs
are financially weak and fall within the category of Least Developed Country (LDCs). 351
The Tripartite FTA seeks to harmonise policies within the RECs, the same prospective benefit of
overcoming problem associated with membership overlap is the challenge that the Tripartite
FTA will face. Overlapping memberships hinders harmonisation, standardisation, as well as the
enforcement of rules of origin. 352 Moreover, the three RECs have different rules of origin and the
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discussion on how to apply a common rule to the full Tripartite FTA has already caused stalling
in the negotiations. 353 Mupangavanhu is of the opinion that ‘mistrust and perceived competition
between African countries are some of the factors that gave rise to each region establishing its
own trade bloc. 354 If the mistrust continues the efforts of the Tripartite FTA may be in vain.
3.4 CONCLUSION

This chapter has shown that a number of activities and programmes are being implemented by
RECs in the attainment of the AEC, as outlined in the Abuja Treaty. It has also highlighted that
RECs themselves are not parties to the Abuja Treaty. 355
The Tripartite FTA is regarded as a step to the bigger picture of establishing the AEC. It was
highlighted that it is expected to help enlarge African markets, unlock productive potential, and
increase intra-African trade. 356 The Tripartite FTA is expected to cover a number of areas
including: the ones discussed above is the liberalisation of trade in goods which will happen
through elimination of import duties and NTBs. 357
The chapter highlighted that the institutional and legal framework of the Tripartite FTA should
be carefully crafted to guarantee the legal personality of the Tripartite FTAs to prevent the
collapse of the FTA due to the lack of a DSM. 358
The chapter highlighted that the Tripartite FTA will be underpinned by robust infrastructure
programs designed to consolidate the regional market however implementation may be a
challenge. 359 Lack of political will by some countries in the Tripartite FTA 360 deepens the
challenges likely to be faced. Most importantly, the chapter showed that the challenges discussed
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above need to be addressed before for the benefits of the Tripartite FTA to materialise fully. It is
therefore essential to ensure removal of these constraints because removal of tariffs alone is
likely to have a limited effect in boosting intra‐African trade. 361
As discussed in chapter 2, a FTA aims to facilitate trade between the constituent territories by
establishing a trade regime based on tariff-free, quota-free, and exemption-free trade basis. 362 In
other successful FTAs it has been proved that just focusing on removal of tariffs undermines the
efforts to achieve objectives on which the FTA aims to accomplish. 363 Besides elimination of
tariffs discussed under 3.2.4.2, governments can assist their regional integration efforts by
facilitating trade. 364 Chapter 4 will discuss amongst other things what trade facilitation is and
how it can complement efforts of regional integration and further intra-regional trade.
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CHAPTER 4
TRADE FACILITATION
4.1 INTRODUCTION
Africa ranks lowest when it comes to intra-African trade and on trade policy and facilitation
performance. 365 This is not surprising due to the fact that African markets are fragmented and
borders are difficult to cross which then impedes the timely movement of goods. 366 Development
of industries and supply chains 367 in Africa is affected by trade and transport facilitation issues
more than any other region. 368 Trade facilitation has topped the list of priorities in most African
countries with suggestions that trade facilitation measures channels investment and profits the
nation within a short period of time. 369
In Chapter 3 it has been discussed that the African Union (AU) has adopted a plan of action
which seeks to build an African Economic Community (AEC) through Regional Economic
Communities (RECs). The plan of action realises that the adoption and implementation of
coherent and efficient trade policies at the national, regional and continental levels is essential in
furthering intra-African trade. 370 Most of Africa’s RECs have protocols which seek to integrate
markets in the RECs but priority is rarely focused on the elements that are essential for the
realisation of market integration. 371
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In many instances focus has been on removal of tariffs as a way of boosting trade among African
countries, neglecting the fact that the biggest contributor to the low level of intra‐African trade is
trade facilitation constraints. 372
Africa still ranks low on trade facilitation policies though efforts have been made to design
policies that promote trade facilitation. 373 The Common Market of Eastern and Southern Africa
(COMESA) strategic medium plan 2011-2015, contains trade facilitation provisions and
measures that have been taken to improve market access and addressing challenges that hinders
comparative advantage. 374 Southern African Development Community (SADC) has a regional
indicative strategic development plan (RISDP) 375 which as guiding frameworks for realising
deeper economic integration contains trade facilitation measures, and the (East African
Community (EAC) has different instruments 376 with trade facilitation included as agendas.
The importance of trade facilitation is a result of growth in trade liberalisation which means that
more goods are moving from one country to another and need to comply with customs
formalities which are a strain on limited resources. 377 Businesses need a competent customs
administration to compete effectively in international markets and economies benefit more from
trade when there is cross-border efficiency. 378 Interruption of goods at ports or border crossings
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increases costs making the consumer pay for more than their supposed to. Further, efficient trade
facilitation measures are required in the current business environment to prevent such costs. 379
The efforts to fully integrate in Africa are yet to manifest in trade, complex customs-related
processes, together with poor and inadequate infrastructure is making it difficult for trade gains
to become noticeable. 380 As discussed in chapter 2, enhancing trade capacity requires more than
just removal of tariffs. 381 Trade facilitation is one of the ways that can further intra-regional
trade.
This chapter will discuss what trade facilitation is, the international instruments on trade
facilitation, trade facilitation in the proposed COMESA-EAC-SADC Free Trade Area (Tripartite
FTA) and the potential benefits trade facilitation has on intra-African trade and the challenges
that are likely to be encountered by the Tripartite region when implementing trade facilitation
measures. In discussing trade facilitation in the proposed Tripartite FTA and the multilateral
system, this thesis will be limited to issues that do not include customs management, as custom
management rules in the Trade Facilitation Agreement (Bali TFA) are already contained in the
World Customs Organisation (WCO) International Convention on the Simplification and
Harmonisation of Customs Procedures as revised in the Revised Kyto Convention. 382 The focus
of this thesis in on increase of intra-African trade and putting too much focus on customs
procedures may cause some duplication which may ultimately defeat the purpose of the thesis.
4.2 DEFINING TRADE FACILITATION

The concept of trade facilitation has been up for discussion at numerous trade initiatives, but still
the definition of trade facilitation varies accordingly. 383 Some authors refer to it as the heating
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system of international trade because of its focus on the efficient implementation of trade rules
and regulations. 384 Trade facilitation aims to bring certainty among trading across borders and
saves time and costs while ensuring safety and security in cross border trading. 385 The United
Nations Economic Commission for Europe (UNECE) and its United Nations Centre for Trade
Facilitation and Electronic Business (UN/CEFACT) defines trade facilitation as ‘the
simplification, standardisation and harmonisation of procedures and associated information flows
required to move goods from seller to buyer and to make payment.’ 386 Grainger reckons that the
emphasis on payment procedures by UN/CEFACT acknowledges that financial institutes play an
important role in international trade because commercial invoices contain information needed for
trade facilitation. 387
Zoellick, the former United States Trade Representative described trade facilitation measures as
‘basically an extension of market access procedures that lower transaction costs and increase
timeliness of transit.’ 388 World Trade Organisation (WTO) defines trade facilitation as the
‘simplification and harmonisation of international trade procedures’. 389 This definition is the one
that is adopted by many modern authors. 390 Trade procedures in WTO are ‘the activities,
practices and formalities involved in collecting, presenting, communications and processing data
required for the movement of goods in international trade.’ 391
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Moïsé and Sorescu define trade facilitation as the reduction of transaction costs in trade through
application of uniform rules and improvement of efficiency at each stage of the international
trade chain. 392
Shayanowako asserts that over the years trade facilitation has progressed in that it no longer
focuses only on simplification and harmonisation of procedures. 393 It now includes border
management, transit development and regional facilitation, service markets logistics and gateway
infrastructure. 394 Shayanowako’s contention has found support from the United Nation
Economic Commission for Africa (UNECA) which notes that trade facilitation should not only
be perceived as a problem in transportation and customs, but one should rather take an allinclusive approach that looks at broader issues, and address many aspects of weak capacities that
exist in many developing countries, deterring their effective participation in international
trade. 395
From the discussions above the constant point from all the discussions is that trade facilitation
involves harmonisation of procedures for the benefit of reducing transaction costs. The
definitions above are that of various organisations and authors including that of the WTO. The
next section will look at trade facilitation specifically in the multilateral trading system.
4.3 TRADE FACILITATION IN THE MULTILATERAL TRADING SYSTEM

At this point the various definitions of what trade facilitation entails have been discussed
including that of the WTO. It has been pointed out in chapter two that the WTO deals with
regulation of trade between countries with the key objective of regulating and liberalising
international trade. 396 In chapter two it was also pointed out that most favoured nation (MFN)
and national treatment (NT) are cornerstone principles in WTO agreements, prohibiting
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discrimination amongst WTO members. 397 However there are instances where preferential
treatment is permitted.
Both Article XXIV of General Agreement on Trade and Tariffs 1994 (GATT) and the Enabling
Clause (EC) which relates to the regional trading agreements acknowledges that tariffs and other
barriers to trade can be reduced on a preferential basis by states under regional arrangements. 398
As discussed in chapter 2 SADC, COMESA and EAC are Regional Trade Agreements (RTAs)
notified to WTO. 399 Therefore where trade facilitation is concerned WTO members belonging to
SADC, EAC and COMESA are also bound by WTO agreements which envisage provisions on
trade facilitation.
However WTO members can form RTAs in terms of Article XXIV which contains trade
facilitation provisions and benefits flowing from these agreements do not necessarily need to be
extended to other WTO members who are not members of such an RTA. 400
The WTO negotiated the Bali TFA after it realised that there is no economic sense in simplifying
border procedures for one country but benefits exists where procedures are simplified for all
countries. 401 Before the Bali Ministerial Decision and the Bali TFA, trade facilitation provisions
were contained in the General Agreement on Trade and Tariffs (GATT). 402
4.3.1 Trade Facilitation under the General Agreement on Trade and Tariffs
Articles in GATT are aimed at reducing trade costs through facilitation of trade. Article V in
summary states that goods need to be transported through the most convenient route, avoiding
unnecessary delays and restrictions, also included is MFN and non-discrimination. 403 It requires
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that charges and regulations imposed for goods in transit to be reasonable. 404 However, in Africa
costs may sometimes be unreasonable. The UNCEA in 2004 shows that transport costs is
generally high in Africa. 405 Landlocked African countries are affected the worst, with costs
averaging a whopping 14 per cent of the value of exports. 406 Countries, such as Malawi average
56 per cent, Chad 52 percent, and Rwanda 48 per cent. 407 This is unfortunate as transit
procedures are among non-tariff barriers which cripple the intra-African trade. 408
Article VIII of GATT deals with fees and formalities connected with importation and
exportation. 409 It seeks to regulate fees charged for import and export, its limitation to cost of
services, by minimising the incidence and complexity of import and export formalities. 410 It also
recognises the need to decrease and simplify documentation requirements which are involved
when either importing or exporting. 411 Where there is a simplification of documentation
processes it contributes significantly to reducing trade costs. 412 Unnecessary delays in customs
can be avoided where the process is simplified, and costs are saved. 413 World Bank study
reported in Portugal-Perez and Wilson shows that sub Saharan Africa is second when it comes to
regions with the highest number of export and import procedures, 414 and this hinders integration
in the region and in the end intra-African trade remains low.
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Article X of GATT 1994 regulates the publication and administration of trade regulations. 415
This article ‘provides for: transparency of trade related laws, regulations and decisions and
predictability of the application and enforcement of these rules; and review and appeals.’416
African countries have generally progressed in improving their ‘efficiency in relationship to the
formalities connected with importation, exportation, and transit, and ongoing activities on the
continent span across most of the above issues.’ 417 Eleven African countries 418 have so far
reduced the number of documents required for import and export between 2007 and 2013. 419 The
change is commendable because in Africa the lack of integration has made access into the
market of finished goods dreadful, and imports have risen more than exports due to the and
restricted market access. 420
Besides the GATT articles on trade facilitation, the Bali TFA is now the multilateral framework
that regulates trade facilitation. The Bali TFA has clarified Articles V, VIII and X of the GATT
1994 ‘with a view to further expedite the movement, release and clearance of goods, including
goods in transit; while recognising the need for effective cooperation among members on trade
facilitation and customs compliance issues.’ 421
4.3.2 Trade facilitation as discussed in the Bali Package

At the beginning of the Doha round in 2001, many African countries appreciated the importance
of trade facilitation as a tool for economic growth but were skeptical about the need to regulate
trade facilitation through a multilateral framework. 422 Their main concern had to do with
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financial and technical assistance. 423 They pointed out that improved facilitation meant
channelling resources to narrow the technology and human resources gaps that existed between
developed and developing countries, and WTO negotiations did not have the capacity to ensure
that such assistance. 424
Despite these concerns a consensus was reached by WTO members on Bali TFA at the Bali
Ministerial Conference in December 2013. 425 However, after the Bali Conference
implementation reached a deadlock due to some difficulties which prevented agreement on the
implementation of the Bali Package. 426
In November 2014, the stalemate related to the political link between the Decision on Public
Stockholding for Food Security Purposes and the Bali TFA was resolved; resulting in the rebirth
of the multilateral trading system. 427 The ratification process for the Bali TFA is underway, and
countries are expected to have ratified the agreement by the next ministerial meeting taking place
on the 15-18th December 2015 in Nairobi. 428 However, a number of developing countries have
highlighted challenges in their domestic legislation and are not capable of ratifying the
agreement by this next ministerial meeting. 429
The Bali TFA contains 24 Articles which are grouped in three sections. Section I contains the
substantive obligations and these are set to help to address some of these bottlenecks that faced
Africa as region with regards to trade. 430 Section 1 of Bali TFA has provisions in the following
areas:
•

‘Publication and availability of information
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•

Opportunity to comment, information before entry into force and consultation

•

Advance rulings

•

Appeal and review procedures

•

Other measures to enhance impartiality, non-discrimination and transparency
(notifications for enhanced controls or inspections, detention and test procedures)

•

Disciplines and fees and charges imposed on or in connection with importation and
exportation

•

Release and clearance of goods

•

Border Agency Cooperation

•

Movement of Goods under Customs Control intended for import

•

Formalities connected with importation and exportation and transit

•

Freedom of Transit’. 431

The provisions that are of most relevance to this thesis are ‘release and clearance of goods,
border agency cooperation, movement of goods under customs control intended for import,
formalities connected with importation and exportation including transit and freedom of
transit’. 432 The provisions are important because they help in addressing some of Africa’s
problems discussed above. The problems include that of costs incurred by goods in transit and
transportation of goods which are generally high in Africa. 433 These costs may be lowered if
Africa makes use on the provisions on release and clearance of goods as they seek to simplify the
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processes of clearance of goods 434 which then will save costs and help further intra-African trade
which is currently crippled by non-tariff barriers (NTB) such as border procedures. 435
Also there are complex customs-related processes and poor inadequate infrastructure which
makes it difficult for trade gains to be noticeable in Africa. 436 This problem may be addressed by
provisions on border agency cooperation. These may help to minimise procedures involved in
importing and exporting goods in Africa considering that sub Saharan Africa is second when it
comes to regions with the highest number of export and import procedures. 437
These provisions are set to allow African companies to reach a larger market and achieve
economies of scale, which then contribute to increased competitiveness in global markets.438
This is so because trade facilitation measures will foster cross-border value chains in which
companies in different countries will increase production chain. 439 Azvedo has said that the
capacity the African markets is undoubted because they offer firms the opportunity to diversify
their production and achieve greater value addition. 440
Section II includes the provisions special and differential treatment for developing and least
developed country members as well as the provision of technical assistance and capacity
building. 441 On this section Bali TFA broke new ground for developing and least-developed
countries. Section II provides that ‘the implementation of the Bali TFA is directly linked to the
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capacity of the country to do’. 442 It is strongly argued that this section is commendable in Africa
as member states will not face pressure to channel resources to implementation of the agreement
without the capacity but do so as result of pressure from developed countries.
The structure of the Bali TFA has led authors such as Kanyimbo to conclude that the agreement
holds tremendous potential for African countries because of its complementary nature to
infrastructure investments that are being undertaken across the continent mostly in the transport
sector. 443
Section III is made up of two articles addressing institutional arrangements and final
provisions. 444 These institutional arrangements help to address the particular needs of developing
and Least Developed Countries (LDCs) by supporting them in capacity building in the area of
trade facilitation. 445 The Trade Facilitation Agreement Facility (Bali TFAF) is tasked to provide
such assistance to LDCs and developing countries by helping them develop projects that help
improve border procedures and access the necessary funds to improve the border procedures. 446
African countries need to comply with the requirements stipulated in the Bali TFA. Facilitation
programmes such as Comprehensive Tripartite Trade and Transport Facilitation Programme
(CTTTFP) which is tasked to deal with trade facilitation by the Tripartite FTA can help make
sure that they comply within a reasonable transitional period in order to enjoy the benefits of
trade facilitation accruing in the region. 447 The Tripartite FTA as discussed in chapter 3 is an
effort to deeply integrate Africa as a region and Bali TFA has a potential to support regional
integration, which in turn complements the efforts by AU to create a continental free trade
area 448 and the end result can further intra-African trade.

442

WTO News: Speeches — Dg Roberto Azevêdo (2014).
Kanyimbo P & Manduna C ‘Trade Facilitation in the Bali Package: What’s in it for Africa?’ (2014) 15 available at
http://ecdpm.org/wp-content/uploads/BN-61-Trade-Facilitation-Bali-What-is-in-it-for-Africa.pdf (accessed 01 April
2015).
444
10 years of negotiations to reach Agreement on Trade Facilitation available at
http://tfig.unece.org/contents/wto-trade-facilitation-negotiations.html (accessed 21 January 2015)
445
Preamble of Agreement On Trade Facilitation.
446
Erasmus G (2014).
447
Shayanowako P ‘The Bali WTO Trade Facilitation Agreement: Implications for southern Africa’ (2014) Tralac
Working Paper No us14wp01/2014 19.
448
Trade facilitation will support African industrialization and development—Azevêdo.
443

66

4.4 TRADE FACILITATION IN THE TRIPARTITE FREE TRADE AREA

In Chapter 3, the mini-thesis discussed how COMESA, EAC and SADC as building blocs of
AEC are working towards implementation of AEC through negotiating the Tripartite FTA. It
also discussed liberalisation of trade in goods as a way of unlocking Africa’s trade potential and
now the discussion will focus on trade facilitation in the Tripartite FTA and how it will unlock
Africa’s trade potential.
The high cost of doing business across borders in the COMESA-EAC-SADC region is a major
constraint not only to economic development but it hinders potential for trade in the region to
grow. 449 While the three RECs involved in the Tripartite FTA have had some success in
facilitating trade through programmes in the blocs, they have faced challenges with regards to
implementation especially countries belonging to more than one REC because they did not have
the capacity to adopt all the programmes. 450
The CTTTFP offers some solutions to the problems which were faced by the RECs as it seeks to
harmonise ‘customs co-operation provisions for the exchange of information on changes in
customs legislation, procedures and duties and information on regulatory requirements and
information required to implement and administer Rules of Origin.’ 451 Both CTTTFP and Bali
TFA aim at reducing red tape where movement of goods are concerned. CTTTFP will be
discussed in detail below. However it is important to know that CTTTFP was created as one
overall integrated approach to trade facilitation in the tripartite region. 452 It was born out of
Article 14 of the Tripartite Free Trade Agreement (TFTA) and it ensures that the objectives of
Article 14 are realised.
Article 14 of the draft establishing the TFTA Tripartite Member States undertake to initiate trade
facilitation programs aimed at:
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‘(a) Reducing the cost of processing documents and the volume of paper work required
in respect of trade between Tripartite Member States;
(b) Ensuring that the nature and volume of information required in respect of trade
within the free trade area does not adversely affect the economic development of, or
trade among, the Tripartite Member States;
(c) Adopting common standards of trade procedures within the free trade area where
international requirements do not suit the conditions prevailing among Tripartite
Member States;
(d) Ensuring adequate coordination between trade and transport facilitation within the
free trade area;
(e) Keeping under review the procedures adopted in international trade and transport
with a view to simplifying and adopting for use by Tripartite Member States;
(f) Collecting and disseminating information on international development regarding
trade facilitation;
(g) Promoting the development and adoption of common solutions to problems in trade
facilitation among Tripartite Member States;
(h) Initiating and promoting the establishment of joint programmes, for the training of
personnel engaged in trade facilitation among Tripartite Member States; and
(i) Promoting the establishment of one-stop border posts’. 453
The above objectives are to be realised through various elements contained in the CTTTFP. The
discussion of this thesis will, however, be limited to the elements that have not been discussed in
chapter 3. This discussion will be concerned with those that deal with saving costs and facilitate
a smoother movement of goods. These are effective management of border posts and transport
procedures. 454 The focus of these trade facilitation elements may be the key to solving the key to
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challenging the low intra-African trade which is inextricably linked to a country’s economic
objectives of increasing primary exports while diversifying the economy. 455
A major constraint in the movement of imports and exports in eastern and southern Africa has to
do with border crossings and article 14 (d) of TFTA seeks to ensure adequate coordination
between trade and transport facilitation within the free trade area. 456 It has been demonstrated by
different studies efficient border posts saves waiting times at border crossings lowering costs for
both importers and exporters. 457 Coordinated Border Management (CBM) is a major pillar in
CTTTFP and it seeks coordinate management of border crossings.
The most striking concept in the effective management of border crossings is that of one-stop
border post (OSBP) which has been embraced by a number of tripartite countries because it
saves time and costs involved at border crossings. 458 OSBP means that goods and passenger
vehicles only stop once at the border, and exit one country and enter another at the same time. 459
There are four elements involved in the implementation of the OSBP namely basis for legal
framework and in the case of tripartite countries the TFTA will be the basis for the
framework. 460 There is need to ‘design procedures and traffic flows which will be used in the
whole common control zone,’ ‘information and communication technologies and integrated
facilities which will be used by the two countries concerned’. 461 These elements should be
integrated and they are all essential for a successful implementation of OSBP. 462
The OSBP at Chirundu between Zimbabwe and Zambia is an example of how the four elements
above work and it has been a model of how trade facilitation can unlock Africa’s potential. 463
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The border post has already contributed to a reduction of delays associated with clearance at
borders and costs have been reduced with a number of revenue being saved from reduction of
fraudulent activities by importers and clearing agents. 464 It is therefore submitted that Africa can
learn from the Chirundu OSBP and can further integrating by creating more OSBPs in the region
which will facilitate trade.
Management of border crossings is essential, but so are rules and regulations that specifically
address the transport sector in the tripartite region. 465 These rules are few in the tripartite region,
and this is problematic because the transport sector is one of the key drivers of economic growth
and regional integration. 466 The need to develop concrete rules to govern the sector stem from
the fact that goods need to be moved from one place to the other and trade may never be
mentioned without reference to transport. 467
The tripartite region is addressing market liberalisation in the transport sector, and the process
being followed to achieve such is done in five phases which focuses on assessments of current
bilateral transport agreements and development of new agreements through harmonisation. 468
The simplification and further liberalisation of the terms of market access will help facilitate the
creation of a regional license. 469 With a system that has an ‘effective framework for a manual to
guide implementation and support use of the system to enable operator registration by country
transport authorities, 470 Africa’s trade growth in the coming years may be imminent.
The discussed trade facilitation mechanisms can help Africa integrate and as discussed in chapter
2 the benefits of integration outweigh the disadvantages because integration contributes
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significantly to economic development of a nation. 471 The next section will discuss more of the
benefits and challenges associated with trade facilitation.
4.4.1 Prospective Benefits of Trade Facilitation in Tripartite region

Improved trade facilitation in Africa can significantly lower trade costs, by reducing the delays at
border or port crossings. 472 When trade costs are lowered different stake holders will gain from
an efficient system. Governments will gain by increasing revenue through efficient that controls
fraud. 473 Private sector will gain by making their goods competitive and consumers gain by
paying the actual costs of the products that do not include costs of lengthy border delays. 474
Transport costs in East Africa are on average 80 percent higher than in the US and Europe and to
move a container from Mombasa to Kampala costs almost the same as it does from Mombasa to
Shanghai. 475 This is unreasonable and hampers trade and reduction of trade costs is important
because as discussed in chapter 3 reductions in tariffs and improvement in market access alone
may not contribute fully to integration in Africa. 476
Trade facilitation measures may increase the volume of trade, imports and exports. 477 Rippel
reckons that increase in imports and exports leads to open trade, because open markets lead to
production of new ideas that lead to opportunities regionally and in the global markets. 478 The
estimated results of imports and exports are not only important for the direct impact on imports
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and exports, but also for the significant effects that this can have on the domestic market
‘competitiveness through the access to necessary imported intermediate goods’. 479
Trade facilitation may result in improved infrastructure that may attract foreign direct
investment. 480 A European Commission Memo notes that trade facilitation could result in
expanding transit warehouses in ports of entry which such have already proved useful in West
Africa for landlocked countries such as Mali, Niger or Burkina Faso. 481 In improving such
infrastructure and building ports warehouses, it means that that trade facilitation will be creating
employment opportunities. As a result, improved infrastructure will help save costs.
Trade facilitation does not only benefit trade but is a catalyst for poverty reduction because it
creates more and broad-based job and income opportunities.

482

Although scholars argue on

quantifying the contribution of trade in poverty reduction it has ‘been demonstrated that a vibrant
export sector and affordable access to imports can contribute to economic growth and poverty
reduction.’ 483 The debate may be because there are negative effects when it comes to social
risks 484 associated with trade flows. 485
The benefits discussed above come at a cost and this cost is the challenges that the tripartite
region is likely to encounter when implementing trade facilitation measures.
4.4.2 Challenges likely to be encountered by the Tripartite region on trade facilitation

Despite the fact that the tripartite member countries have a CTTTFP, they are likely to encounter
challenges in implementing trade facilitation measures. The first challenge has to do with NTBs
which tend to change form from country to country and these restrictions are difficult to
479
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manage. 486 UNECA quotes Baldwin who shows that countries with few restrictions on trade
‘achieve faster economic growth than countries that have more restrictions on trade.’ 487 The
reason for this is that trade distortion is reduced by liberalisation and it gives activities with a
comparative advantage to expansion of economic growth. 488 In the tripartite region member
states have different NTBs and coordination of these is made more difficult due to membership
overlap and harmonisation of the RECs laws governing NTBs may be problematic if Tripartite
FTA does not replace the jurisdiction of the three RECs.
Another challenge in implementing trade facilitation measures in Africa has to do with capacity
and skills limitations at African ports. 489 Buyonge and Kireeva aver that the problem of delays at
African border ports is not because there is lack of necessary equipment but are due to inefficient
and ineffective port management. 490 Similarly studies by Ben Barka have indicated that port
capacity limitations and lack of institutional reforms are the two critical constraints which must
be addressed without delay in order to make African ports function effectively and contribute to
boosting trade. 491 Therefore, both authors suggest that the problem is not that there are few ports
in Africa but the ones that are there are not being utilised effectively so that they can grow trade
in Africa.
The other major hindrance to trade facilitation in Africa is that there is poor road and rail
transport infrastructure. The quality of rail and road infrastructure in Africa is a major problem as
it hinders the free flow of goods across borders. 492 The fact that ten of the tripartite countries are
landlocked means that they need to rely more on rail and road for transportation of goods for
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them to be competitive. 493 There are poor connections between markets due to the bad conditions
of roads in Africa and this means that the problem is not that African markets are inaccessible
but how to get goods to their destination without incurring delays and cost increases is the
challenge. 494 High trade costs affect the final price of goods and impinge on competitiveness of
the product because of low consumer demand. 495
The harmonisation of laws and policies that deal with trade facilitation in the RECs may also be
a challenge. In chapter three the thesis discussed that membership overlap 496 is among the
greatest challenges that will face the Tripartite FTA and if it does not replace the RECs in its
entirety the problem may still extend to trade facilitation. Hansen P and Annovazzi-Jakab share
the opinion that laws that are conducive to the development of a competitive business
environment encourage fair participation in markets, and lead to efficient transport services. 497
4.5 CONCLUSION

This chapter has discussed that there is no clear definition of what trade facilitation is. Be that as
it may, trade facilitation aims at cutting red tape at the border and reducing all transactions costs
associated with enforcement, regulation and administration of trade policies. 498 It involves the
simplification, harmonisation and rationalisation of trade procedures which can be achieved
through automation, applying modern risk analysis techniques, transport procedures. 499
The chapter discussed that trade facilitation measures are also key to furthering intra-African
trade because open trade is created. Trade facilitation measures that are provided for in GATT
have now been clarified in the Bali TFA, and Bali TFA is now the multilateral framework that
governs trade facilitation. In the Tripartite FTA the CTTTFP is tasked to with trade facilitation in
493
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the tripartite region. The chapter discussed that if trade facilitation measures are implemented
there is a causal link between trade facilitation and trade flow as increase is significantly linked
to reductions in trade transaction cost. 500 The potential gains of trade facilitation reforms include
reduction of costs, increased investments, increase in gross domestic products (GDP),501
improved infrastructure, poverty reduction and creation of employment. 502
Though inefficient movement of goods across borders is a serious impediment to trade and
growth,

503

it may not be enough to address only transport facilitation. One has to also look at the

broader facilitation measures. 504 The chapter also deliberated on the challenges that may be faced
by the tripartite region in implementing trade facilitation measures. In summary, these include
poor road and rail infrastructure, skill limitation at African port and membership overlap. 505 With
these challenges in mind, chapter 5 will give recommendations on how these challenges can be
managed and also conclude how regional economic integration can further intra-African trade
using trade facilitation as a tool to further integration.
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CHAPTER 5
CONCLUSION AND RECOMENDETATIONS

5.1 CONCLUSION

The above discussion has highlighted the fact that the concept of regional economic integration
in Africa has spread throughout the region. The integration schemes in the Common Market for
Eastern and Southern Africa (COMESA), the East African Community (EAC) and the Southern
African Development Community (SADC) are an example of how African leaders have
ambitiously sought to co-operate in regional matters.
The benefits of regional integration discussed above include the fact that greater economies of
scale exists where producers benefit extensively than they would have if there were no cooperation in the region. 506 Countries benefit reciprocally from accessing knowledge that
promotes economic growth in their home market. 507 Regional economic integration leads to
progressive reduction of transaction costs through the elimination of trade barriers. 508
Furthermore, a large market can be created where a change in its demand for imports can
influence the price at which those imports can be purchased. 509 If Africans cooperate and create
powerful units, they could establish a formidable force that will place Africa in a tactical global
position, where they can amongst other things influence the global economy in desensitising
treatments being meted to the continent globally. 510
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When a region is fully integrated, the level of intra-regional trade is considerably high. 511 The
discussion made it clear that intra-African trade has the potential to draw in investment, foster
economic growth and increase employment. 512
COMESA, EAC and SADC have however failed to achieve their desired integration due to a
number of reasons. Amongst the reasons is the fact that there is lack of coordination and
harmonisation of economic policies. 513 This is mainly attributed to the multiplicity of schemes
and overlapping memberships and mandates. 514 As a result each country in Africa belongs to
more than one (Regional Economic Community) REC. 515 Other reasons include; too much
emphasis placed on elimination of tariffs and not on capacities that build trade.
In realising the need for deeper regional economic integration and as building blocs of the
African Economic Community (AEC), COMESA, EAC and SADC are currently negotiating a
Tripartite FTA in line with the third stage in the establishment of the AEC. 516 COMESA, EAC
and SADC are expected to merge with other RECs in Africa creating the AEC. If the Tripartite
FTA is laid on a solid foundation the merging into AEC should not be much of a challenge as the
Tripartite FTA would have addressed most of the challenges that has led to the failure of RECs
achieving their desired economic integration.
The solid foundation of the Tripartite FTA is based upon it addressing most of the challenges
that it is likely to face. This thesis will therefore highlight some of the recommendations that the
Tripartite FTA may consider in order to achieve its objectives.
This paper identified trade facilitation as one the trade capacities that Africa can prioritise in
increasing intra-African trade. The high cost of doing business across borders in the COMESAEAC-SADC region hampers economic development and potential for trade in the region to
grow. 517 The discussion in chapter 4 highlighted all the likely benefits that implementation of
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trade facilitation mechanisms have for intra-African trade. 518 The discussion highlighted that if
Africa utilises the Trade Facilitation Agreement (Bali TFA) together with the facilitation
mechanisms in the Tripartite FTA the potential to increase intra-African trade is large.

5.2 RECOMMENDATIONS

It is commendable that the Tripartite FTA has identified trade facilitation as one of the trade
capacities that can foster economic growth and increase intra-African trade. There is need,
however to first address the issue of overlapping membership as it may hinder the progress of
Tripartite FTA. 519
As highlighted in Chapter 3 and 4, the member states of Tripartite FTA have different non-tariff
barriers (NTBs) 520 and coordination and harmonisation of the RECs laws governing NTBs may
be problematic if Tripartite Free Trade Agreement (TFTA) does not become the only framework
that governs NTBs. The Tripartite FTA may need to replace the jurisdiction of the three RECs so
that there is no overlap of membership.
COMESA, EAC and SADC should become one REC because there are some rules that cannot be
harmonised. It was highlighted in chapter 3 that the negotiations have been stalled when it comes
to the issue of harmonising rules of origin in the three RECs. The solution to this may lay in the
Tripartite FTA replacing the RECs 521 and it negotiating its own rules of origin separate from the
RECs.
Tripartite FTA member states should be politically committed to making the arrangement work
by willing to cede power to a supra-national body. 522 In chapter 3 it was highlighted that
Tripartite FTA members should not invoke sovereignty when it comes to implementing a
decision reached by the dispute panel. 523 If they cede power and cannot invoke sovereignty it
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gives the dispute panel power to reach a decision without fear, favour or prejudice making the
dispute settlement mechanism effective.
One of the major benefits for the Tripartite FTA is establishment of a larger market. 524 However
in order for the market to operate effectively there is need for Africa to diversify and
specialise. 525 African countries production profiles are similar, intra-African trade facilitation
would be best achieved if the product they produce are the same. There is need to encourage the
production of non-traditional export commodities with comparative advantage in regional and
global markets.
For trade facilitation mechanisms to be implemented effectively there is need for Tripartite
member states to provide adequate and efficient transport infrastructure and services. 526
Maintenance should be done on existing transport infrastructure and governments should
priorities new road and railway construction in their national fiscals.
Capital is required in building one stop border posts (OSBP) 527 that facilitate trade by speeding
up customs and border crossing procedures. Efforts should therefore be made on enacting
national laws that favour foreign direct investment (FDI) 528. FDI may generate the capacity that
is needed to develop ideas and solutions needed for intra-African trade.
This study serves as a confirmation that the Tripartite FTA may be the formidable force that is
needed for increase of intra-African trade. It carries ambitious objective of which implemented
may produce the best results that foster economic growth. However the challenges in chapter 3
and 4 bear testimony to the fact that the Tripartite FTA has significant challenges that must be
addressed.
[29 300 words including footnotes]
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