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ABSTRACT 

The issue of child motherhood remains a key challenge, especially in developing countries 

such as Zimbabwe. Despite bearing the worst of its effects, Zimbabwe looks largely to have 

fallen short of answers to solve this problem. The focus has been on legal solutions to prevent 

and ban child marriages, which leaves the plight of child mothers and/or motherhood often 

forgotten. Interestingly, the 2016 landmark case of Mudzuru and another v Minister of Justice, 

Legal and Parliamentary Affairs which declared child marriages illegal serves as an eye opener 

to the challenges of how to legally protect child mothers in Zimbabwe. Though dealing with 

child marriages, the importance of the case is the fact that child marriages are the major 

contributor of adolescent motherhood in that married girls become predominantly child-

bearers.  

According to provincial statistics in Zimbabwe, Manicaland and Mashonaland Central 

provinces have the highest number of child mothers averaging 27 and 30 per cent, 

respectively. The Zimbabwe Demographic and Health Survey reported that nine out of 10 

teens aged 15 to 19 are sexually active, and two out three first have had sex before the age 

of 15. Therefore, girls are at risk of becoming child mothers, without necessarily being 

married. Consequently, the need to protect girls from early motherhood, and give effect to 

the rights of girls who are already child mothers becomes a pressing issue.  

Zimbabwe has made several international commitments to the realisation of children’s rights. 

It is a signatory to the Convention on the Rights of the Child and the African Charter on the 

Rights and Welfare of the Child, which contain provisions that protect girls against child 

motherhood and the rights of child mothers. In 2013, Zimbabwe adopted a new Constitution. 

It espouses a regime of justiciable children’s rights. It has also promulgated subsidiary laws 

that are also relevant to children’s rights. Therefore, the main purpose of this study is to 

critically analyse legal and policy measures towards the protection of girls against child 

motherhood and the rights of child mothers in Zimbabwe. 
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CHAPTER 1 

INTRODUCTION TO THE STUDY 

 

1.1.  BACKGROUND OF THE STUDY. 

The issue of child motherhood is a global problem that affects many girls, especially those 

living in developing countries.1 The prominent feature of child motherhood is that it involves 

a girl child whom by definition in human rights law is ‘a person below the age of 18’.2 This 

thesis, thus, defines child motherhood as a situation whereby a girl has given birth before the 

age of 18, whether they are single or married.3 While some girls may intend to become child 

mothers, many of them neither plan nor want pregnancy and childbirth.4  Due to many 

negative outcomes of a girl becoming a child mother, this thesis depicts child motherhood as 

harmful to girls, which leads to a number of children’s rights violations.5 

Globally, an estimated 21 million girls and young women aged 15 to 18 years and 2 million 

girls aged less than 15 years become pregnant each year.6 A further estimated 16 million girls 

aged 15 to 18 years and 2.5 million girls under 16 years give birth each year.7 According to the 

World Health organisation (WHO), ‘the majority of adolescents (86 per cent) live in developing 

                                                           
1Darroch JE et al ‘Research gaps in adolescent sexual and reproductive health’ (2016) 2. See also Bearak J et al 
‘Global, regional, and sub-regional trends in unintended pregnancy and its outcomes from 1990 to 2014: 
Estimates from a Bayesian hierarchical model’ (2018) 6 Lancet Glob Health 386. 
2See Articles 1 and 2 of the Convention on the Rights of the Child (CRC) and the African Charter on the Rights 
and Welfare of the African Child (African Children’s Charter), respectively. 
3International human rights law does not define ‘child motherhood’. However, its definition of the child is 
useful in guiding what child motherhood could entail. Thus, this study defines a child mother as a person who 
has given birth before the age 18. 
4However, they face social pressure to, for example, marry and, once married, to have children. See United 
Nations Population Fund Girlhood, not motherhood: Preventing adolescent pregnancy (2015) 7-10. See also 
Yakubu I and Salisu WJ ‘Determinants of adolescent pregnancy in sub-Saharan Africa: a systematic review’ 
(2018) 15(15) Reproductive Health 4.  
5These include the right to education, health, equality and non-discrimination, freedom from all forms of 
exploitation, life and personal integrity. For a detailed discussion of these rights, see generally Chapters 3, 4 
and 5 below. 
6World Health Organisation ‘Adolescent pregnancy’ (2018) available at http://www.who.int/news-room/fact-
sheets/detail/adolescent-pregnancy (accessed 14 August 2018). 
7World Health Organisation ‘Adolescent pregnancy’ (2018) available at http://www.who.int/news-room/fact-
sheets/detail/adolescent-pregnancy (accessed 14 August 2018).  
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countries. By the time they are 18 years old, half of adolescent girls in developing countries 

are sexually active, about 40 per cent are married and close to 20 per cent have children’.8  

At the regional level, African countries generally have the highest teen pregnancy and 

childbirth rates in the world.9 For instance, Ramaiya has recorded that sub-Saharan Africa is 

generally responsible for 50 per cent of child motherhood in Africa.10 The study by Worldatlas 

also reported that 25 countries in Africa rank highest relating to teen pregnancy rates in the 

world. 11  Scholars, such as Loaiza and Liang, have further observed that though child 

motherhood is common in Africa, the rates of teenage mothers are higher in some areas 

(West and Central Africa, 28 per cent) than others (East Africa, 12 per cent).12  

Coming to Zimbabwe, which is the focus of this study, the national average rates of child 

pregnancy and childbirth currently stand at 22 per cent. 13  According to the Zimbabwe 

National Statistics Agency (ZIMSTAT), 24 per cent of young women aged 15-19 years have 

started childbearing (either they have had a live birth or were pregnant with their first child).14 

The Ministry of Health and Child Care, through the 2016 Zimbabwe National Adolescent 

Fertility Study further revealed that 20 per cent of girls become child mothers at the ages 

between 12 and 17 years.15 Finally, UNICEF Zimbabwe in conjunction with ZIMSTAT have 

                                                           
8World Health Organisation ‘Family Planning Evidence Brief – Reducing early and unintended pregnancies 
among adolescent’ (2017) 1 available at http://apps.who.int/iris/bitstream/handle/10665/255862/WHO-RHR-
17.10-eng.pdf;jsessionid=B24A70EC59163CB905B3680405A2272E?sequence=1 (accessed 14 August 2018).   
9UNICEF ‘The highest rates of early childbearing are found in sub-Saharan African countries’ (2017) available at 
https://data.unicef.org/topic/maternal-health/adolescent-health/ (accessed 14 August 2018). 
10Ramaiya A et al ‘A systematic review of risk factors for neonatal mortality in Adolescent Mother’s in Sub 
Saharan Africa’ (2014) 7(1) BMC Research Notes 1. See, also Sedgh G et al ‘Adolescent pregnancy, birth, and 
abortion rates across countries: Levels and recent trends’ Journal of Adolescent Health 56 (2015) 223. 
11These include; Niger; Mali; Angola; Mozambique; Guinea; Chad; Malawi; Cote d'Ivoire; Sierra Leone; 
Tanzania; Madagascar; Uganda; Nigeria; Burkina Faso; Zimbabwe; Cameroon; Somalia; Gabon and Central 
African Republic. See Worldatlas ‘Highest Teen Pregnancy Rates Worldwide’ available at 
https://www.worldatlas.com/articles/highest-teen-pregnancy-rates-worldwide.html (accessed 14 August 
2018).  
12Loaiza E and Liang M Adolescent Pregnancy: A Review of the Evidence (2013) 12. See also, Neal SE, Chandra-
Mouli V and Chou D ‘Adolescent first births in East Africa: disaggregating characteristics, trends and 
determinants’ (2015) 12(1) Reproductive Health 8. 
13Newsday ‘Teenage pregnancies remain high at 22%’ available at 
https://www.newsday.co.zw/2018/02/teenage-pregnancies-remain-high-22/ (accessed 14 August 2018). See 
also The Herald ‘Manicaland tops in teenage pregnancies’ available at https://www.herald.co.zw/manicaland-
tops-in-teenage-pregnancies/ (accessed 14 August 2018). 
14Zimbabwe National Statistics Agency (ZIMSTAT) Zimbabwe Multiple Indicator Cluster Survey 2014, Final 
Report (2015) 25.   
15Ministry of Health and Child Care Zimbabwe National Adolescent Fertility Study (2016) 5. 

http://etd.uwc.ac.za/
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reported that child motherhood rates are higher in rural areas (20 per cent) than in urban 

areas (10 per cent).16 

Apart from the statistics above, the 2014 case of Mildred Mapingure v Minister of Home 

Affairs and Others (the Mapingure case)17 also serves as a revelation to the existing challenges 

of protecting girls against child motherhood through termination of pregnancy. Briefly, in this 

case, robbers sexually assaulted Mildred Mapingure at her home.18 She immediately went to 

seek medical treatment to prevent the pregnancy, which the doctor had to administer within 

72 hours and in the presence of a police officer.19 She rushed and obtained the police officer, 

only to learn that she must also provide a police report before availing the treatment. By the 

time she returned with the police report, 72 hours had elapsed and consequently failed to 

receive the necessary medication.20 She then went and notified the public prosecutor’s office 

of her intention to terminate the pregnancy, wherein she was advised to wait for the rape 

trial to complete before terminating the pregnancy.21 She finally got clearance to terminate 

the pregnancy 6 months after the rape incident.22 By this time, it was no longer safe to carry 

out the termination of pregnancy procedure, and she later gave birth to a child.23  

The Mapingure case demonstrates the challenges many women, including girls, face in trying 

to solve the problem of pregnancy, which causes child motherhood in as far as girls are 

concerned. It is no wonder the 2016 landmark case of Mudzuru and another v Minister of 

Justice, Legal and Parliamentary Affairs (the Mudzuru case)24 declared child marriages illegal. 

The Mudzuru case effectively protects girls against child motherhood because ‘premature 

                                                           
16UNICEF Zimbabwe and ZIMSTAT Descriptive Child and Youth Equity Atlas: Zimbabwe (2015) 27. 
17Mildred Mapingure v Minister of Home Affairs and 2 Others (2014), Judgment No. SC 22/14, Civil Appeal No. 
SC 406/12, hereafter, the Mapingure case.  
18The Mapingure case p1. See also a summary of the facts of the case in Center for Reproductive Rights et al 
Legal Grounds III: Reproductive and Sexual Rights in Sub-Saharan African Courts (2017) 81. 
19The Mapingure case p2; Simanje N ‘Delictual liability of the Police’ available at 
https://www.academia.edu/30193215/DELICTUAL_LIABILITY_OF_THE_POLICE (accessed 30 August 2018). 
20The Mapingure case p2; Center for Reproductive Rights et al Legal Grounds III: Reproductive and Sexual 
Rights in Sub-Saharan African Courts (2017) 81.   
21The Mapingure case p2. See also Mureriwa I ‘Case note of Mildred Mapingure -V- Minister of Home Affairs 
and 2 Other Ministers’ available at https://educheer.com/mureriwa-isiah-case-note-of-mildred-mapingure-v-
minister-of-home-affairs-and-2-other-ministers/ (accessed 30 August 2018). 
22The Mapingure case p2. See also Tsabora J ‘The challenge of constitutional transformation of society through 
judicial adjudication: Mildred Mapingure v Minister of Home Affairs and Ors SC 22/14’ (2014) 1 Midlands State 
University Law Review 59. 
23The Mapingure case p2.   
24Mudzuru & Another v Ministry of Justice, Legal & Parliamentary Affairs (N.O.) & Others (Const. Application 
No. 79/14) [2015] ZW CC 12, hereafter, Mudzuru case.  
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birth, low growth rate and poor mental and physical growth are some characteristics of babies 

born to young mothers’.25 Despite this progressive judgement, statistics obtained by various 

organs of the State and other organisations reveal that child marriages remain prevalent.26 It 

is, however, important to note that the Constitutional Court delivered the Mudzuru 

judgement in 2016 and it is probably much too soon to read anything in the statistics obtained 

in 2015. As noted earlier, many of the child brides become child mothers, which further 

necessitate the need to investigate how Zimbabwe protects the rights of girls who become 

child mothers. 

Within the context of the above discussion, four reasons underlie the decision to examine 

Zimbabwe in particular. The first, as will be discussed in detail in Chapter 2, is that numerous 

aspects of Zimbabwe’s legal, social, economic and cultural contexts inhibit the advancement 

of children’s rights.27 The second reason, as will be discussed in detail in Chapter 3, is that 

Zimbabwe is a signatory to various human rights treaties, which lay a concrete foundation for 

State Parties to realise the rights of children, including child mothers, in their jurisdictions. 

This international framework gives rise for need to investigate how Zimbabwe fares in 

protecting girls against child motherhood as well as protecting the rights of those girls who 

are already child mothers. Finally, the author is a Zimbabwean national who is interested in 

promoting children’s rights generally. 

1.2.  PROBLEM STATEMENT. 

As already alluded in the introductory section above, Zimbabwe is a State Party to various 

human rights treaties that could be useful in addressing the issue of child motherhood 

affecting many girls in the country. For example, Zimbabwe has ratified both the United 

Nations Convention on the Rights of the Child (CRC)28 and the African Charter on the Rights 

                                                           
25The Court further reasoned that child mothers ‘also face far greater risks of complications in pregnancy 
because their bodies are not sufficiently developed and infant mortality is far greater among young mothers’. 
See Mudzuru case p40-41. 
26Zimbabwe National Statistics Agency (ZIMSTAT) Zimbabwe Multiple Indicator Cluster Survey 2014, Final 
Report (2015) 25; Ministry of Health and Child Care Zimbabwe National Adolescent Fertility Study (2016) 5. See 
also UNICEF Zimbabwe and ZIMSTAT Descriptive Child and Youth Equity Atlas: Zimbabwe (2015) 27.  
27See generally Chapter 2.  
28On 11 September 1990, Zimbabwe ratified the United Nations Convention on the Rights of the Child (CRC). 
This implied that Zimbabwe became a State Party to the Convention and subsequently had an immediate duty 
of protecting, respecting and fulfilling the all the rights set forth in the CRC. See UN Committee on the Rights of 
the Child (CRC), UN Committee on the Rights of the Child: State Party Report: Zimbabwe, 1995 para 1. 
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of the Child (African Children’s Charter)29 in 1990 and 1995, respectively. The two treaties 

require States Parties, such as Zimbabwe, at all times to act in the best interests of the child.30 

Zimbabwe has also ratified the Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW);31 Protocol to the African Charter on Human and Peoples' Rights on 

the Rights of Women in Africa (Maputo Protocol);32 African Youth Charter;33 and the Southern 

African Gender Protocol (SADC Gender Protocol).34  

Collectively, these treaties contain substantive provisions, which require Zimbabwe to 

provide basic needs, such as education, health and parental care, protection against 

discrimination, neglect and exploitation, prevention of harm and participation of children in 

decisions that affect their lives.35 By ratifying these human rights instruments, Zimbabwe has 

obligated herself to protect, respect and fulfil the rights of every child under her jurisdiction.36 

                                                           
29At a regional level, Zimbabwe ratified the African Charter on the Rights of the Child (African Children’s 
Charter) on 19 January 1995. Just as alluded in the context of the CRC, Zimbabwe similarly has an obligation of 
protecting, respecting and fulfilling the all the rights set forth in the African Children’s Charter. See the 
ratification table of the African Children’s Charter available at 
http://www.achpr.org/instruments/child/ratification/ (accessed 201 August 2018). 
30See Articles 3 and 4 of the CRC and the African Children’s Charter, respectively. For a detailed discussion of 
best interests of the child, see generally Chapter 3 below. 
31While the United Nations opened the Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) for signature in March 1980, Zimbabwe became a State Party in 1991. Under this 
Convention, Zimbabwe has a duty to ensure equality and equity between men and women in adding to take all 
necessary measures to remove all forms of gender-based discrimination. See the ratification table of the 
CEDAW available at https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
8&chapter=4&lang=en (accessed 20 August 2018). 
32Zimbabwe ratified the Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women 
in Africa (Maputo Protocol) in April 2008. See the ratification table of the Maputo Protocol available at 
http://www.achpr.org/instruments/women-protocol/ratification/ (accessed 20 August 2018). 
33The African Union adopted the African Youth Charter in July 2006, which later entered into force in August 
2009 and ratified by Zimbabwe that same year. See the ratification table of the African Youth Charter available 
at https://au.int/sites/default/files/treaties/7789-sl-african_youth_charter_1.pdf (available at 20 August 2018). 
34The SADC Gender Protocol advocates for gender parity in all sectors within the sub-region.   
35See generally Chapter 3 below, which discusses these rights in detail.  
36It is important to note that Zimbabwe is a dualist state as envisaged by section 327 of the Constitution. As 
such, international treaties in Zimbabwe are binding only once enacted into law by parliament, with the 
President’s authority. Despite this, following a dualist approach is not reason enough for Zimbabwe not to 
comply with the international human rights law’s rules and principles, which have arguably become customary 
international law. Section 326 (1) of the Constitution expressly states that customary international law is part 
of the law of Zimbabwe and courts ‘must adopt any reasonable interpretation of the legislation that is 
consistent with customary international law applicable in Zimbabwe’. For a detailed commentary, see Kondo T 
‘Socio-economic rights in Zimbabwe: Trends and emerging jurisprudence’ (2017) 17(1) African Human Rights 
Law Journal 172. Moyo OL The Human Rights Implications of the Application of the Death Penalty in Zimbabwe 
(unpublished LLM thesis, University of Venda, 2018) 52-54. 
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To ensure that she further aligns herself with international law, Zimbabwe adopted the 

Zimbabwe Amendment Act No. 20 of 2013 (the Constitution).37 Commentators have hailed 

the Constitution for some of its important provisions, including, for the first time, the inclusion 

of socioeconomic rights as justiciable rights.38 Its declaration of rights also contains a clause 

dedicated to the rights of children.39  This clause, as well as other clauses, declares equality 

for all children before the law and prohibits discrimination on any ground, including that of 

sex and gender.40 The Constitution further guarantees children’s rights to education, to health 

and parental care, to protection against neglect and exploitation, to the prevention of harm 

and to the participation of children in decisions that affect their lives.41 

As the supreme law of the land, the Constitution is binding on all organs of the State.42 For 

this reason, various pieces of legislation give effect to the provisions of the Constitution and 

relate to girls and child motherhood. These include the Children’s Act,43 the Criminal Law 

(Codification and Reform) Act and the Education Act,44 which give effect to the rights of 

children to protection from abuse and neglect, to family care and education. More 

importantly, the Termination of Pregnancy Act45 gives effect to the sexual reproductive health 

rights of women, including girls. A number of policies and strategies, such as the National 

Gender Policy, 46  National Youth Policy, 47  Girl and Young Women’s Empowerment 

                                                           
37The 2013 Constitution ushered a new constitutional dispensation by replacing the old 1979 Lancaster House 
Constitution. According to commentators, such as Madebwe, the 1979 Lancaster Constitution ‘had become 
bulky, unclear and inaccessible’ and this necessitated the need for a new robust and codified Constitution. See 
Madebwe T ‘Constitutionalism and the new Zimbabwean Constitution’ (2014) 1 Midlands State University Law 
Review 8.  
38Durojaye E ‘A Gendered Analysis of Section 48(2) (d) of the Zimbabwean Constitution of 2013’ (2017) 38(2) 
Statute Law Review 240.  
39See section 81 of the Constitution, as discussed in more detail in Chapter 4, section 4.2.  
40See section 81 of the Constitution.  
41See sections 51; 53; 56; 75 and 76 of the Constitution. 
42Section 2 of the Constitution provides: 

‘1. This Constitution is the supreme law of Zimbabwe and any law, practice, custom or conduct 
inconsistent with it is invalid to the extent of the inconsistency. 
2. The obligations imposed by this Constitution are binding on every person, natural or juristic, 
including the State and all executive, legislative and judicial institutions and agencies of government 
at every level, and must  be fulfilled by them’.  

43See Chapter 4, section 4.3.1 below. 
44See Chapter 4, section 4.3.2 below.  
45See Chapter 4, section 4.3.6 below.   
46See Chapter 5, section 5.2.2 below.   
47See Chapter 5, section 5.2.3 below.    
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Framework,48  National Adolescent Sexual and Reproductive Health Strategy II 49  envisage 

transformation of social structures and institutions with the aim that children, particularly 

girls, enjoy their rights without any kind of discrimination. 

Despite a plethora of legislation, policies and strategies, however, many girls in Zimbabwe 

continue to face barriers to health care services, such as contraception.50 Therefore, it is clear 

that the current legislation, policies and strategies do not adequately protect girls against 

child motherhood as well as protecting the rights of those girls who become child mothers. 

1.3. RESEARCH QUESTION AND RESEARCH OBJECTIVES 

The central question of the research is: To what extent does Zimbabwe protect girls against 

child motherhood and ensure the rights of girls who are already child mothers? 

The following main objectives will seek to address this research question in the following 

manner: Firstly, the study will discuss the context and the different factors that lead to child 

motherhood in Zimbabwe.  

Secondly, the study will establish the obligations of government as contained in specified 

international treaties that it has ratified, with respect to children, including girls. This section 

of the thesis critically discusses the international and regional legal standards in the 

protection of girls against child motherhood and the rights of girls who are already child 

mothers. 

Thirdly, the thesis will critically analyse constitutional provisions for children relating to child 

motherhood, since these create justiciable obligations for the State. This section will also 

review a number of laws giving effect to the identified constitutional provisions. The aim is to 

analyse Zimbabwe’s constitutional and legislative frameworks in their response to the issue 

of child motherhood, as well as their compliance with the State’s international legal 

obligations. 

                                                           
48See Chapter 5, section 5.2.4 below.   
49See Chapter 5, section 5.2.5 below.   
50McGuire C and Stephenson R ‘Community factors influencing birth spacing among married women in Uganda 
and Zimbabwe’ (2015) 19(1) African Journal of Reproductive Health 19.  
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Fourthly, the thesis will analyse current policies and strategies that aim at realising the rights 

of girls and the extent to which these comply with the State’s international and constitutional 

legal obligations. It will also analyse whether the policies and strategies are in harmony in 

realising the rights of girls, which would be instrumental in combating child motherhood. 

Finally, it will draw conclusions from the findings of the analysis as well as experiences of 

other countries dealing with same problem in order to make recommendations to assist 

government in protecting girls against child motherhood and the rights of girls who are 

already child mothers. 

1.4.  SIGNIFICANCE OF THE STUDY. 

There is a vast body of literature, which can implicate the issue of child motherhood in 

Zimbabwe. Research indicates that child marriage is the key factor causing pregnancy among 

girls in Zimbabwe.51 Religious sects, such as Johannes Marange Apostolic Church also increase 

the rates of child motherhood because they teach doctrines that permit child marriage and 

encourage members to shun western health services.52 However, little research investigates 

how Zimbabwe protects the rights of those girls who are already child mothers. This unique 

contribution comes at a time when Zimbabwe is experiencing some legal shifts, which the 

majority of research has not extensively covered, thus far. 

As noted earlier, Zimbabwe adopted a new Constitution in 2013. Many scholars have 

elaborated on socio-economic rights and the obligations of the government under the 

Constitution.53 However, there is need to clarify how the government protects girls against 

child motherhood and ensures the rights of those girls who are already child mothers. Most 

of the literature focuses on the health and social aspects of child motherhood and legal 

                                                           
51UNFPA Adolescent Pregnancy: A Review of the Evidence (2013) 20; Remez L, Woog V and Mhloyi M ‘Sexual 
and reproductive health needs of adolescents in Zimbabwe’ (2014) 2; the Mudzuru case p40. See also generally 
Matswetu VS and Bhana D ‘Humhandara and hujaya: Virginity, culture, and gender inequalities among 
adolescents in Zimbabwe’ (2018) 8(2) SAGE Open 1-11. 
52Machingura F ‘The Martyring of people over radical beliefs’ in Chitando E, Gunda MR and Kügler J (Ed) 
Multiplying in the Spirit: African Initiated Churches in Zimbabwe (2014) 189 and 194. 
53Mavedzenge JA and Coltart DJ A constitutional law guide towards understanding Zimbabwe's fundamental 
socio-economic and cultural human rights (2014) Chapter 2. Chitimira H ‘An analysis of socio-economic and 
cultural rights protection under the Zimbabwe Constitution of 2013’ (2017) 61(2) Journal of African Law 171-
196. Fenga VF and Wepener C ‘Prophetic preaching in the socio-economic and socio-political crisis of 
Zimbabwe’ (2018) 39(1) Verbum et Ecclesia 1-8. Kondo T ‘Socio-economic rights in Zimbabwe: Trends and 
emerging jurisprudence’ (2017) 17(1) African Human Rights Law Journal 163-193. 
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attempts are only limited to child marriages. This study goes a step further and investigates 

how Zimbabwe safeguards girls against child motherhood caused by other factors, such as 

sexual dalliance and chinamwari.54  

Thus, the thesis focuses on the laws and practices relating to the age of consent, civil, criminal 

and educational laws and laws against violence (domestic and public), which will be assessed 

against the international human rights standards on the protection of children’s rights. In the 

last Chapter, the thesis will propose recommendations to firstly, protect girls against child 

motherhood and secondly, to ensure the rights of child mothers. These policy and legislative 

recommendations strive to pave the way forward for upholding children’s rights in respect of 

girls and child mothers in Zimbabwe. Lastly, the recommendations emanating from this study 

are also useful in improving the domestic laws of other countries facing the similar challenge 

of child motherhood. 

1.5.  METHODOLOGY OF THE STUDY. 

This thesis is a desktop research. It obtains information from primary sources, such as the 

CRC, African Children’s Charter, CEDAW, Maputo Protocol and other relevant treaties, 

protocols. Although not legally binding, the Concluding observations and recommendations 

provide an explanation of the practical nature of the rights contained in the various treaties 

and guide State Parties on how to realise such rights. The thesis will also draw lessons from 

legislation, policies and/or programmes of other countries in seeking ways to address the 

issue of child motherhood. The thesis also pays particular attention to court rulings (both 

domestically and regionally), which have implications with respect to children’s socio-

economic rights, and girls in particular. 

In addition to primary sources, the thesis also makes use of secondary primary sources, 

particularly textbooks and journal articles. Other sources such as General Comments and 

Recommendations, internet resources, reports of international commissions and 

organisations are also relevant in providing insights into the intentions underlying this study. 

 

                                                           
54For a detailed discussion of other factors that contribute to child motherhood, see generally Chapter 2 
below.  
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1.6.  LIMITATION OF THE STUDY. 

The study will not embark on an experimental research but rather places reliance on existing 

work (both qualitative and quantitative) carried out by various stakeholders on the subject 

matter. It is also acknowledged that fieldwork research could have strengthened many of the 

arguments on various issues raised in this study. However, conducting fieldwork required 

extensive travelling and adequate human resources, which was difficult to undertake due to 

lack of financial resources.  

1.7.  CHOICE OF JURISDICTION OF THE STUDY. 

This study limits its scope to Zimbabwe for various reasons. Firstly, as mentioned above, the 

country has particularly high rates of child marriage in Southern Africa.55 Secondly, there also 

have been recent trends of a steady increase of teenage pregnancy, which leaves child 

mothers as the most burdened.56 Thirdly, Zimbabwe has a new Constitution that has adopted 

a number of fundamental rights, such as children’s rights. In implementing the Constitution, 

Mudzuru judgement has drawn a line in the sand declaring child marriages illegal. Therefore, 

Zimbabwe’s current wave of law reform gives room to investigate whether these 

constitutional guarantees are adequate in protecting girls against child motherhood and 

ensuring the rights of those who are already child mothers.  

1.8.  CHAPTER OUTLINE OF THE THESIS. 

Chapter 1 introduces the subject matter and general overview of the study. This Chapter sets 

out the research question, which forms the bedrock of this thesis. It also sets out the roadmap 

that the study follows in addressing the research question. 

Chapter 2 discusses the context and the different factors that lead to child motherhood in 

Zimbabwe. The aim is to highlight gender inequality (in socio-economic, legal and cultural 

                                                           
55In 2017, Koski, Clark and Nandi analysed 31 sub Saharan African countries investigating whether there is a 
decline in child marriage. The study observed ‘little or no evidence of a decline in the proportion of girls 
married before age 18 in Chad, Malawi, Tanzania, Zimbabwe, and Namibia’. See Koski A, Clark S and Nandi A 
‘Has Child Marriage Declined in sub‐Saharan Africa? An Analysis of Trends in 31 Countries’ (2017) 
43(1) Population and Development Review 17.   
56Ministry of Health and Child Care Zimbabwe National Adolescent Fertility Study (2016) 5; UNICEF Zimbabwe 
and ZIMSTAT Descriptive Child and Youth Equity Atlas: Zimbabwe (2015) 27. 
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contexts) as an underlying challenge standing in the way of protecting girls against child 

motherhood as well as protecting the rights of child mothers.  

Chapter 3 critically discusses the international law provisions that one can invoke, as 

minimum standards, in the protection of children’s rights. Since Chapter 2 establishes that 

some of these factors that lead to child motherhood are in conflict with children’s rights, there 

is need to survey international law to see how it protects the rights of girls against child 

motherhood and as child mothers. 

Chapters 4 focuses on the obligations of Zimbabwe under international treaties, as 

established in Chapter 3, incorporated in the constitutional and other statutory provisions. 

The aim is to analyse Zimbabwe’s legal framework and its compliance with international and 

regional standards for the protection of girls against child marriages and the rights of child 

mothers. It also draws on a range of court rulings to ascertain how courts have interpreted 

particular provisions in the Constitution, in giving effect to the sexual reproductive health 

rights of women and girls. 

Building on the previous two chapters, Chapter 5 contains a review of the policies and 

strategies that Zimbabwe has enacted to give effect to its international legal obligations and 

to the Constitution. The Chapter pays special attention to BEAM, Gender Policy, Youth Policy, 

Health Strategy II, and Cultural Policy; the Chapter evaluates this policy framework against 

the standards established in Chapters 3 and 4. Once again, the aim is to assess the extent to 

which they are useful in protecting the rights of girls against child motherhood as well as 

ensuring the rights of child mothers as girls. 

Chapter 6 concludes the study. It draws conclusions from the findings of the analysis as 

regarding the Zimbabwe’s response in the protection of girls against child motherhood as well 

as protecting the rights of child mothers. The Chapter does recommend possible amendments 

to the Constitution, some laws and policies to make them effective in protecting girls against 

child motherhood and the rights of child mothers. These recommendations are also useful in 

drawing out lessons that could have implications on other African countries facing similar 

challenges of child motherhood. 
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CHAPTER TWO 

FACTORS THAT ACCOUNT FOR CHILD PREGNANCIES AND MOTHERHOOD IN ZIMBABWE 

2.1. INTRODUCTION  

As observed in Chapter 1, girls are becoming mothers while they are young in Zimbabwe. As 

child mothers, girls face various obstacles, including discrimination, exclusion and 

marginalisation.57 For example, child mothers who bear children out of wedlock are blamed 

for having loose manners and being promiscuous. 58  Girls who fall pregnant are also 

stigmatised for tarnishing the honour of their family names.59 This negatively affects their self-

esteem, which can force them to drop out of school if they were schooling.60 It is therefore 

clear that child motherhood has some undesirable consequences of obscuring girls the 

enjoyment of their fundamental children’s rights and freedoms.61 

For this reason, this Chapter discusses different factors that lead to child motherhood in 

Zimbabwe. The aim is to highlight gender inequality (in socio-economic, legal and cultural 

contexts) as an underlying challenge standing in the way of protecting girls against child 

motherhood as well as protecting the rights of child mothers. The study is also mindful of the 

fact that there are many causes of child pregnancies and motherhood. Studies on teenage 

pregnancies identify a broad range of causative factors, beyond harmful cultural practices. 

Generic studies on child pregnancies point to the following factors as the primary causes: 

abuse of alcohol and drugs, rape and sexual violence against women and girls, lack of 

reproductive health information and sexual awareness, economic deprivation, peer pressure 

                                                           
57Mudzuru case p40. Inhorn MC Reproductive Disruptions: Gender, Technology, and Biopolitics in the New 
Millennium (2007) 53.  Nowak M Article 6: the Right to Life, Survival and Development: The Right to Life, 
Survival (Commentary on the United Nations Convention on the Rights of the Child) (2005) 33. Article 29 of the 
CRC. 
58In Zimbabwe, child mothers suffer from stigma and blamed for ‘kuda zvinhu’ (having excessive desire for sex) 
or having loose morals. They suffer the brunt of mainly taking care of their young even though they are not 
necessarily to blame. See also, Bowman CG and Brundige E ‘Sexism, Sexual Violence, Sexuality, and the 
Schooling of Girls in Africa: A Case Study from Lusaka Province, Zambia’ (2013) 23(1) Texas Journal of Women 
and the Law 68.  
59Zimbabwe is still largely a conservative country and society frowns upon unmarried pregnancies, which 
forces many pregnant girls to marry in order to preserve family honour or simply illegally terminate the 
pregnancy. See, Ministry of Health and Child Care Zimbabwe National Adolescent Fertility Study (2016) 62. 
60Chigona A and Chetty R ‘Teen mothers and schooling: lacunae and challenges’ (2008) 28(2) South African 
Journal of Education 277. 261-281; Ellis-Sloan K ‘Teenage mothers, stigma and their “presentations of self”’ 
(2014) 19(1) Sociological Research Online 5.  
61See Mutanana N and Mutara G ‘Factors Contributing to Teenage Pregnancies in a Rural Community of 
Zimbabwe’ (2015) 5(14) Journal of Biology, Agriculture and Healthcare 30. 
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and, family breakdown/dysfunctional families. However, not all of these factors are examined 

as some of the factors are inter-linked. 

Therefore, the discussion of the factors that account for child pregnancies and motherhood 

has ten sections. Sections 2.2, 2.3, 2.4 and 2.5 explore cultural beliefs such as child marriage, 

chinamwari, kuzvarira and sexual dalliance to determine how they contribute to child 

motherhood. Section 2.6 focuses on the age of sexual consent and child rape while section 

2.7 discusses the effect of the religious beliefs of the African Apostolic Churches in 

predisposing girls to child motherhood. Section 2.8 links the relation between poverty, lack 

of education and child motherhood. The section further scrutinises the role of economic 

migration, especially on illegal migrants. Section 2.9 concludes the Chapter. It points out that 

the persistence of child motherhood in Zimbabwe is a result of discrimination against girls 

based on sex, gender and age. More importantly, the failure by Zimbabwe, which is a State 

Party to human rights treaties, to protect its girls against child motherhood in addition to the 

rights of child mothers is a violation of children’s rights. 

2.2 Child marriage 

A child marriage is a ‘statutory or customary union in which one party is a child or both of the 

parties are children’.62 Statistics on child marriage in Zimbabwe reveal that 28 and 4 per cent 

of girls were married under the ages of 18 and 15, respectively.63 Thus, at least 31 per cent of 

girls are child brides in Zimbabwe. Provincial statistics of child marriage indicate that 

Mashonaland Central has the highest prevalence with 50 per cent, followed by Mashonaland 

West 42 per cent, Masvingo 39 per cent, Mashonaland East 36 per cent, Midlands 31 per cent, 

Manicaland 30 per cent, Matabeleland North 27 per cent, Harare 19 per cent, Matabeleland 

                                                           
62See, Southern African Development Community Parliamentary Forum (SADC PF) ‘Model Law on Eradicating 
Child Marriage and Protecting Children Already In Marriage (Model Law)’ (2016) 29.  In addition, the African 
Children’s Charter in Article 21(3) prescribes 18 as the minimum age of marriage and expressly prohibits child 
marriage and the betrothal of girls and boys. The prescription of 18 as the minimum age of marriage aligns 
with the Charter’s definition of a child, which Article 2 defines as any person below the age of 18. For a 
detailed commentary on the age of marriage see Sloth-Nielsen J ‘Modern African childhoods: does law 
matter?’ in Freeman MDA (Ed) Current Legal Issues, Volume 14: Law and Childhood Studies 125; Memzur BD 
‘The African Children's Charter versus the UN Convention on the Rights of the Child: A zero-sum game?’ (2008) 
23(1) SA Public Law 16-17. 
63ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014, Final Report (2015) 233. 
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South 18 per cent, while Bulawayo has the lowest prevalence with 10 per cent.64 An estimated 

one in three girls marry before the age 18 in Zimbabwe.65  

Child marriages are also prevalent due to polygyny: a practice that allows a man to marry 

more than one wife.66 Data has shown that more than 11 per cent of women were married 

under the practice of polygyny.67 Furthermore, 14 per cent of the women in rural areas were 

in polygynous marriages compared to 6 per cent in urban areas.68 While 15 per cent of women 

in polygynous marriages were in the lowest wealth quintile, only 4 per cent belonged to the 

highest wealth quintile.69 In addition, 20 per cent of uneducated women, compared to only 3 

per cent of educated women, were in polygynous marriages.70  Though statistics do not show 

the exact percentage of girls who marry under the practice of polygyny in Zimbabwe, the 

study draws inferences from this statistics to show the inverse relationship between 

education, geographical space and wealth, and polygyny in Zimbabwe. This inference points 

to the fact that girls living in rural areas are more likely to be in polygynous marriages than 

their urban counterparts do.71 

Various commentators, such as Kurebwa, Sayi and Sibanda have attributed the widespread 

of child marriage in Zimbabwe to gender inequality.72 Chiweshe further argues that child 

marriage is a manifestation of social norms that perpetuate discrimination against girls.73 As 

                                                           
64Her Zimbabwe ‘Child Marriages Still a Cause for Concern’ available at 
http://herzimbabwe.co.zw/2015/07/child-marriages-still-a-cause-for-concern/ (accessed 16 November 2016); 
18+: Strategy to end child marriages in Zimbabwe available at http://www.chronicle.co.zw/18-strategy-to-end-
child-marriages-in-zimbabwe/ (accessed 16 November 2016). 
65Child marriage around the world: Zimbabwe available at http://www.girlsnotbrides.org/child-
marriage/zimbabwe/ (accessed 27 January 2017); UNFPA ‘World Population Day in Six Eye-Popping Charts’ 
available at http://www.unfpa.org/WPD2016 (accessed 16 February 2017). 
66McDermott R and Cowden J ‘The effect of polygyny on women, children and the State’ in (Ed) Janet 
Bennion, Lisa Fishbayn Joffe The Polygamy Question (2016) 115; Low BS Why sex matters: A Darwinian look at 
human behavior (2015) 325. 
67ZIMSTAT ‘Women and Men in Zimbabwe Report’ (2012) 9; Thobejane TD and Flora T ‘An Exploration of 
Polygamous Marriages: A Worldview’ (2014) 5(27) Mediterranean Journal of Social Sciences 1060.  
68ZIMSTAT and ICF International Zimbabwe Demographic and Health Survey 2015 (2016) 62. 
69ZIMSTAT and ICF International Zimbabwe Demographic and Health Survey 2015 (2016) 63. 
70ZIMSTAT and ICF International Zimbabwe Demographic and Health Survey 2015 (2016) 63. 
71Zimbabwe National Statistics Agency and ICF International Zimbabwe Demographic and Health Survey 2015 
(2016) 63. 
72Kurebwa J and Kurebwa N ‘Child Marriages in Shamva District of Zimbabwe’ (2018) 18(1) Global Journal of 
Human-Social Science Research 35.30-38. Sayi TS and Sibanda A ‘Correlates of Child Marriage in Zimbabwe’ 
(2018) 39(8) Journal of Family Issues 2367.  
73Chiweshe MK ‘Wives at the market place: Commercialisation of lobola and commodification of women's 
bodies in Zimbabwe’ (2016) 16(2) The Oriental Anthropologist 241. While commenting on child marriage in 
Malawi, Mwambene and Mawodza similarly argued that child marriages negatively affect the rights of girls to 
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such, there is differential treatment between girls and boys in Zimbabwe because society 

perceives girls as inferior to boys.74 For instance, parents living with meagre earnings force 

girls into child marriages so that they acquire bride price, which they sometimes use to send 

boys to school.75 Indeed, Chinyoka and Naidu observed that parents living in rural areas tend 

to ‘argue that the girl child will get married, and that the boy child will need to support his 

family, hence the family always strives for him to have a career’.76 

In the same vein, Muzingili and Muchinako have reported that the value of girl education in 

rural and per-urban areas was still undermined compared to that of boys.77 According to 

Parsons et al:78  

‘Child marriage is most common among the poor who have fewer resources and opportunities 

to invest in alternative options for girls. Social norms around girls’ education and women’s 

participation in the formal labor force may mean that girls are not prioritised in a household’s 

education investment decisions. In other contexts, parents may assess the costs and benefits 

of marriage and decide to marry their daughters early if they are seen as an economic burden 

that can be relieved through marriage’. 

                                                           
education, freedom from sexual abuse, and differential ill treatment based gender and sex. See Mwambene L 
and Mawodza O ‘Children’s Rights Standards and Child Marriage in Malawi’ (2017) 17(3) African Studies 
Quarterly 22.  
74Mapuranga B and Chikumbu H ‘Low Performance of Girls in Zimbabwean Schools: Possible Solutions’ (2015) 
2(5) International Journal of Research in Humanities and Social Studies 61. The preferential treatment of boys 
at the expense of girls also exists in many other African due to patriarchal beliefs still rooted in these countries. 
See Mfum-Mensah O Education, Social Progress, and Marginalized Children in Sub-Saharan Africa: Historical 
Antecedents and Contemporary Challenges (2017) 56. See also Mwambene L and Sloth-Nielsen J ‘Benign 
accommodation? Ukuthwala, ‘forced marriage’ and the South African Children's Act’ (2011) 11(1) African 
Human Rights Law Journal 8. 
75Kaabwe ESM ‘Establishing the pattern: Gender and education in the African context’ in Thody A and Kaabwe 
ESM (Ed) Educating Tomorrow: Lessons from Managing Girls' Education in Africa (2000) 31; Ansell N 
‘Sustainability: Life Chances and education in Southern Africa’ in Redclift MR (Ed) Sustainability: Life Chances 
and Livelihoods (2000) 148.  
76Chinyoka K and Naidu N ‘The Impact of Poverty on Girl Learners’ Cognitive Capacity: A Case of Zimbabwe’ 
(2013) 35(3) Journal of Social Sciences 195.  
77One of the participants to their study exclaimed that ‘From the beginning girls produce nothing from school, 
so it's wasting money to educate them, while boys know the value of school education in their lives’. See 
Muzingili T and Muchinako GA ‘Factors affecting school completion by the girl-child in Binga Rural District, 
Zimbabwe’ (2016) 28(1) Zimbabwe Journal of Educational Research 25-26. 
78Parsons J et al ‘Economic impacts of child marriage: A review of the Literature’ (2015) 13(3) The Review of 
Faith & International Affairs 12. 
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What emerges from these studies is that parents living in poverty undermine the value of girl 

child education in Zimbabwe.79  Shoko has observed that one of the justifications of not 

investing in girls’ education is that girls must get married, as they are mostly important in the 

reproduction of children. 80  It is therefore clear that gender inequality perpetuates 

discrimination against girls and continues to force girls into child marriages. 

More important to the context of this study, child marriage exposes the majority of child 

brides to early sexual relations, which inevitably forces them to become child mothers.81 Data 

has shown that the high prevalence of child marriage has also led to an alarming 19 per cent 

of annual pregnancies that occur in Zimbabwe.82 This statistic supports the argument by 

scholars, such as Mugweni, who opine that child brides cannot negotiate safe sex with their 

husbands. 83  According to Manjunatha, it is also difficult for child brides in polygynous 

marriages to refuse sex because the primary use of polygyny is to procreate.84  Chirozva 

concurs with Manjunatha and further asserts that some men use polygyny to promote 

competition for child bearing among co-wives.85 Thus, child brides remain at a disadvantage 

                                                           
79Mawere has similarly observed that girls swap school for marriage because society depicts them as child 
bearers and care givers. Therefore, some parents believe that ‘as long as a girl child is able to read and write 
she is adequately educated’. See Mawere M ‘Causes and Effects of Girl Child Dropouts in Zimbabwean 
Secondary Schools: A Case Study of Chadzamira Secondary School, Gutu District’ (2012) 3(2) International 
Journal of Educational Research and Technology 9. See also Maramura TC and Mago D ‘Girl-Pupil School 
Dropouts in Secondary Education in Masvingo District, Zimbabwe: Influencing Factors and Effects’ (2017) 13(1) 
Journal of Social Sciences 78.  
80Shoko further observed that parents do not prioritise the education of girls because they are ready to marry 
as soon as they reach the puberty stage, which makes it more risky to invest in their education. Instead, 
parents educate boys in order to prepare them to be head of the families. See Shoko T Karanga Indigenous 
Religion in Zimbabwe: Health and Well-being (2007) 30.  
81Sloth-Nielsen J ‘Child Marriage in Zimbabwe: The Constitutional Court Rules No’ in Atkin B (Ed) International 
Survey of Family Law (2016) 553. Jordan Publishing Limited; Muchacha M and Matsika AB ‘Developmental 
social work: A promising practice to address child marriage in Zimbabwe’ (2018) 3(1) Journal of Human Rights 
and Social Work 5. 
82Ministry of Health and Child Care Zimbabwe National Adolescent Fertility Study (2016) 41. 
83Mugweni E et al ‘Understanding barriers to safer sex practice in Zimbabwean marriages: Implications for 
future HIV prevention interventions’ (2015) 30(3) Health Education Research 388.  
84Manjunatha N et al ‘Delusion of polygamy in proxy: An addition in delusional procreation syndrome’ (2011) 
53(3) Indian journal of psychiatry 266. 
85Chirozva C et al ‘The African traditional family in Zimbabwe in an age of globalisation’ available at 
http://www.beatafrica.org/htm/comm.pdf (accessed 10 January 2017). Some scholars also noted that child 
bearing in polygynous marriages strengthens social bonds in a society when a man marries and reproduces 
many children from different bridal families. Thus, Smith-Greenaway and Trinitapoli rightly pointed out that 
‘polygyny is more than an individual family structure: it represents a specific cultural approach to marriage, 
family, and reproduction’. See Chireshe E and Chireshe R ‘Monogamous marriage in Zimbabwe: An insurance 
against HIV and AIDS?’ (2011) Agenda 25(1) 93-101; Smith-Greenaway E and Trinitapoli J ‘Polygynous contexts, 
family structure, and infant mortality in sub-Saharan Africa’ (2014) 51(2) Demography 342.  
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of delaying or negotiating safe sex with their husbands.86 Moreover, girls cannot negotiate 

safe sex due to fear of physical as well as sexual abuse from their husbands.87 For these 

reasons, 19 per cent out of the 31 per cent of child brides fall pregnant annually and ultimately 

force these child brides to become child mothers.88  

2.3 Chinamwari 

In Zimbabwe, chinamwari or khomba is an initiation ceremony that marks a girl’s transition 

from childhood to adulthood.89 With chinamwari, girls go into seclusion for a period of three 

to four weeks.90 During this period, girls stay in kushinyamari, which is the the initiation hut 

built outside the residential area for the celebration of the chinamwari.91  Chinamwari is 

                                                           
86Chitakure J Shona Women in Zimbabwe-A Purchased People?: Marriage, Bride wealth, Domestic Violence, 
and the Christian Traditions on Women (2016) 29; Schatz P and Dzvimbo KP ‘The adolescent sexual world and 
AIDS prevention: a democratic approach to programme design in Zimbabwe’ (2001) Health promotion 
international 16(2) 131.  
87Galvin rightly pointed out that the ‘legitimate authority of a marriage and family life is vested in the role of 
husband as family head’. As a family head, the husband makes the final decisions in the marriage, including 
when and how to have sex. See, Galvin T ‘Negotiating the marital power structure: The case of inter-
racial/ethnic marriages in Zimbabwe’ (1997) Zambezia 24(2) 131; Human Rights Watch ‘Ending child marriage 
in Africa: Opening the Door for Girls’ Education, Health, and Freedom from Violence’ (2015) 13. Mutanda D 
and Rukondo H ‘An analysis of the relevance of a grand strategy in order to reduce gender-based violence in 
Zimbabwe’ (2015) 1(1) International Journal of Gender Studies in Developing Societies 90-105; Wekwete NN et 
al ‘The Association between Spousal Gender Based Violence and Women's Empowerment among Currently 
Married Women aged 15-49 in Zimbabwe: Evidence from the 2010-11 Zimbabwe Demographic and Health 
Survey (2014) 28(3) Etude de la Population Africaine 1413. 
88Indeed, Nsamenang has generally observed that a female who has children commands greater respect and 
importance in an African society than one who has not. In support of this supposition, Adhunga has also 
conceded that ‘marriage without procreation is incomplete’. Therefore, the pressure to conceive children 
forces married girls to become mothers when they are young.  See Nsamenang AB ‘A West African 
perspective’ in Lamb ME (Ed) The Father's Role: Cross-Cultural Perspectives (2013) 283. See also generally, 
Adhunga JO Woman as Mother and Wife in the African Context of the Family in the Light of John Paul II’s 
Anthropological and Theological Foundation: The Case Reflected within the Bantu and Nilotic Tribes of Kenya 
(2014). 
89Mawere M ‘Indigenous knowledge and public in Africa: A Search for a Sustainable Education Curriculum’ in 
Mawere M & Awuah-Nyamekye S (Ed) Harnessing Cultural Capital for Sustainability: A Pan Africanist 
Perspective (2015) 322. Mawere M ‘Indigenous knowledge and public education in sub-Saharan Africa’ (2015) 
50(2) Africa Spectrum 65. See also generally Chikunda C, Marambire E and Makoni R ‘The impact of Khomba: A 
Shangaan cultural rite of passage on the formal schooling of girls and on women’s space in the Chikombedzi 
area in Zimbabwe’ (2006) 5(2) Indilinga. African Journal of Indigenous Knowledge Systems 145-156. The 
practice is also prevalent in Malawi and Zambia. See Malawi Human Rights Commission Cultural Practices and 
their Impact on the Enjoyment of Human Rights: Particularly the Rights of Women and Children in Malawi 
(2005) 36. Zubieta LF ‘Learning through practise: Cheŵa women’s roles and the use of rock art in passing on 
cultural knowledge’ (2016) 43() Journal of Anthropological Archaeology 14. 
90The Sunday Mail ‘New life after Chinamwali’ 6 September 2015. 
91Pérez GM, Aznar CT and Namulondo H ‘It’s all about sex: What urban Zimbabwean men know of labia minora 
elongation’ (2016) 27 Cadernos de estudos Africanos 134.  
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viewed as a woman’s sexual secret in bed; hence, the need to teach the practice in isolation 

and particularly away from the sight of men.92  

According to the 2017 study by Gondo, girls undergoing chinamwari initiation receive 

education ‘on menstruation, good morals, HIV and AIDS, information about woman’s place in 

the society, pulling of the labia minora and virginity testing is also conducted during 

initiation’.93 In support of Gondo, Ingwani observed that girls receive counseling on their 

personal hygiene from their instructors, who are usually the aunts of the initiates.94 Gondo 

further observed that chinamwari forbids menstruating girls to have sexual relations with 

men in order to avoid pregnancy.95 In light of these positive teachings, one can argue that 

chinamwari encourages girls to abstain from sexual relationships, which can ultimately lead 

to unwanted pregnancies.  

The pulling of the labia minora as well as training girls on sexual movements seeks to please 

men connubially.96 This position remains problematic. The practice exposes girls to increased 

early sexual activity due to such teachings. For example, in their survey, Pérez, Aznar and 

Namulondo observed labia minora elongation ‘is a prerequisite for marriage, necessary for 

women to achieve womanhood and conform to culture’ and also ‘in reducing pain during 

childbirth’.97 They also revealed that chinamwari elongates the labia minora of girls in order 

to arouse and increase men’s sex drive.98 Madzivire also noted that girls are under immense 

pressure to pull their labia minora because they are believed to make male partners remain 

                                                           
92Thabethe SN ‘A case of culture gone awry: An investigation of female initiation ceremonies and Nyau dance 
vigils on the rights of teenage girls to education and sexual reproductive health amongst migrant communities 
in Norton, Zimbabwe’ (unpublished thesis, University of Zimbabwe, 2008) 28. 
93Gondo T ‘Investigating on the female initiation practice, chinamwali/chinamwari in Chewa communities: A 
case of Chegutu 2000 -2016 (unpublished Honours Degree dissertation, Midlands State University, 2017) 11. 
See also generally, Kaoma-Mwenda K ‘Labia elongation under African customary law: A violation of women's 
rights?’ (2006) 10(4) The International Journal of Human Rights 341-357. 
94Ingwani V ‘An exploration of gender-based violence among the Shangaan people in Southern Zimbabwe: A 
case study of Gazini clan’ in Chitando E and Chirongoma S (Ed) Justice Not Silence: Churches facing sexual and 
gender-based violence (2013) 91. 
95Gondo T Investigating on the female initiation practice, chinamwali/chinamwari in Chewa communities: A 
case of Chegutu 2000 -2016 (unpublished Honours Degree dissertation, Midlands State University, 2017) 19.   
96Moyo S and Zvoushe A ‘Factors underlying early sexual initiation among adolescents: A Case Study of Mbare 
District, Harare, Zimbabwe’ (2013) 2(12) International Multidisciplinary Research Journal 27.  
97Pérez GM, Aznar CT and Namulondo H ‘It’s all about sex: What urban Zimbabwean men know of labia minora 
elongation’ (2016) 27 Cadernos de estudos Africanos 135. 
98According to most of their respondents, elongated labia minora or matinji are toys for the men to play with 
during sexual foreplay or during sexual intercourse. See Pérez GM, Aznar CT and Namulondo H ‘It’s all about 
sex: What urban Zimbabwean men know of labia minora elongation’ (2016) 27 Cadernos de estudos Africanos 
135.  
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faithful to them.99 This notion finds support in Pérez, Aznar and Namulondo who recorded 

one male respondent praising labia minora elongation as ‘…great. If you don’t have matinji 

you don’t have a man. Men will be running away from you’.100 The study argues that such 

remarks responsible for putting chinamwari initiates under pressure to have sex in order to 

prove how good they are in bed to men or boys and possibly ready for marriage.101 Indeed, 

Moyo and Zvoushe have revealed that chinamwari graduates tend to have increased desire 

for sexual experimentation and gratification. 102  In addition, Thabethe observed that 

chinamwari initiates had higher chances of becoming pregnant than other girls.103 According 

to Masama, chinamwari encourages girls into premature sexual relations. 104  A local 

newspaper, Herald, also reported about girls who dropped out of school and started flocking 

the beer halls after graduating from chinamwari.105 Gondo also reported that some girls drop 

out of school regarding themselves as adult women ready for intimate relationship and 

marriage.106  

                                                           
99Madzivire SC Let's talk about sex: a study of the impact of gender socialization on urban Shona youth 
sexuality in Harare, Zimbabwe (unpublished Master of Arts thesis Witwatersrand, 2015) 67.  
100Pérez GM, Aznar CT and Namulondo H ‘It’s all about sex: What urban Zimbabwean men know of labia 
minora elongation’ (2016) 27 Cadernos de estudos Africanos 141.  
101This argument emanates from the fact postulated by Biri and Kwaramba that some communities in 
Zimbabwe regard chinamwari initiates as ‘ripe’ for marriage; hence the reason to teach them about sex life 
during the initiation. No wonder some scholars, such as Manguvo A and Nyanungo have argued that 
chinamwari is a rite of passage that prepares girls for marriage. See, Biri K ‘Same-sex relationships: 
Perspectives from Shona traditional religion and culture in Zimbabwe’ (2011) Journal of Gender and Religion in 
Africa 17(2) 160-174; Kwaramba J ‘Marriage and family life in Zimbabwean culture. An analysis of the cultural 
aspects of the marriage in the Shona traditional religion in Zimbabwe’ available at 
https://www.academia.edu/22174644/2_Marriage_and_family_life_in_Zimbabwean (accessed 12 January 
2017). Manguvo A and Nyanungo M ‘Indigenous culture, HIV/AIDS and globalization in Southern Africa: 
Towards an integrated sexuality education pedagogy’ in Wanatebe Y (Ed) Handbook of Cultural Security (2018) 
118.  
102A study by Moyo and Zvoushe has revealed that 88 per cent of their interviewees pointed to curiosity and 
experimentation as one of the factors for early sexual debut among adolescents. See, Moyo S and Zvoushe A 
‘Factors underlying early sexual initiation among adolescents: A Case Study of Mbare District, Harare, 
Zimbabwe’ (2013) 2(12) International Multidisciplinary Research Journal 25. 
103Thabethe SN A case of culture gone awry: An investigation of female initiation ceremonies and Nyau dance 
vigils on the rights of teenage girls to education and sexual reproductive health amongst migrant communities 
in Norton, Zimbabwe (unpublished LLM thesis, University of Zimbabwe, 2008) 38. 
104Masama J Childline’s counselling services for survivors of child sexual abuse in Zimbabwe: A descriptive study 
(unpublished Master of Arts thesis, University of South Africa, 2014) 55. 
105The Herald ‘Chinamwali: Old habits die hard’ available at https://www.herald.co.zw/chinamwali-old-habits-
die-hard-2/ (accessed 14 November 2018). 
106Gondo T Investigating on the female initiation practice, chinamwali/chinamwari in Chewa communities: A 
case of Chegutu 2000 -2016 (unpublished Honours Degree dissertation, Midlands State University, 2017) 19-
20.  
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In light of this, chinamwari pushes initiates into having premature sex, which increases the 

prevalence of child prostitution and child marriages in Zimbabwe. Furthermore, chinamwari 

predisposes girls to early sexual activity, which increases their risk of early pregnancy. Once 

pregnant, many of the girls ultimately become child mothers. As such, chinamwari is a 

contributory factor to child motherhood in Zimbabwe.  

2.4 Kuzvarira 

Kuzvarira is a practice also known as child pledging or betrothal of young girls to older men.107 

Kuzvarira is a cultural practice whereby a ‘family, for some reason or other, such as debt or 

close friendship, undertakes to ‘bear’ a daughter who when grown up will become the wife 

of a member of the other family’.108 Scholars such as Mawere and Mawere have defined 

kuzvarira simply as ‘selling a daughter into marriage’.109 Chitereka is of the view that poor 

parents use kuzvarira to marry off their minor girls ‘to rich men in the community in exchange 

for cash and other provisions’.110 Himonga concurs with Chitereka arguing that customary law 

dictates that a girl attains majority status when she has reached puberty stage, and not by 

reaching 18 years.111  

                                                           
107Chitereka C ‘Child sexual abuse in Zimbabwe: The agenda for social workers’ (2010) 20(1) Asia Pacific Journal 
of Social Work and Development 32. Francis-Chizororo M ‘Growing up without parents: Socialisation and 
gender relations in orphaned-child-headed households in rural Zimbabwe’ (2010) 36(3) Journal of southern 
African studies 714. Falola T and Jean-Jacques D Africa: An Encyclopedia of Culture and Society [3 volumes]: An 
Encyclopedia of Culture and Society (2015) 1314 
108Holleman JF Shona customary law (1952) 121. London: Oxford University Press; Vengeyi concurs with 
Holleman arguing that no matter how young the girl is, including an unborn baby girl, she could be given in 
marriage. This is why Holleman uses the phrase ‘undertakes to “bear” a daughter’ because the unborn baby 
girl would already have been given as a wife to a certain man. See Vengeyi E ‘Gender-based violence in the 
Johane Marange Apostolic Church in Zimbabwe: A critique’ in Chitando E and Chirongoma S (Ed) Justice Not 
Silence: Churches facing sexual and gender-based violence (2013) 65. 
109Mawere M and Mawere AM ‘The changing philosophy of African marriage: The relevance of the Shona 
customary marriage practice of Kukumbira’ (2010) 2(9) Journal of African Studies and Development 230. See 
also Jackson C ‘Conjugality as social change: A Zimbabwean case’ (2012) 48(1) Journal of Development Studies 
47. 
110Chitereka C ‘Child sexual abuse in Zimbabwe: The agenda for social workers’ (2010) 20(1) Asia Pacific Journal 
of Social Work and Development 32. Similar to chinamwari, kuzvarira is also prevalent in Malawi and the 
indigenous people refer to it as kupawila. Commenting on kupawila, Mwambene argued that parents usually 
connive with a rich man who agrees to give them money or cattle on condition that he stays with their 
daughter and eventually marry her. Mwambene L ‘Marriage under African customary law in the face of the Bill 
of Rights and international human rights standards in Malawi’ (2010) 10(1) African Human Rights Law Journal 
101-102.  
111Himonga C ‘Persons and family-Children (minors)’ in du Bois F (Ed) Wille's Principles of South African Law 
(2007) 165; 188. See also Banda F Women, Law and Human Rights: An African Perspective (2006) 97. 
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While exact data on the prevalence of kuzvarira is scant, studies conducted on this practice 

seem to suggest that, although the kuzvarira is declining, it is still common. In 2011, Makoni’s 

study reported that almost 25 per cent of the female respondents had been married through 

kuzvarira. 112  In 2012, Jackson further observed that 23 per cent of women in the Chivi 

communal area were married through the practice of kuzvarira.113 Lastly, the 2014 Multiple 

Indicator Cluster Survey has also recorded that 20 per cent of girls were in unions with much 

older men.114  

There are several justifications for the practice of kuzvarira in Zimbabwe. For instance, 

parents or guardians pledge their daughters as form of debt payment.115 Parents also target 

rich and hardworking men so that they charge a high bride price, especially where the girl is 

a virgin.116 Furthermore, parents pledge their daughter’s hand in marriage so that they can 

secure and safeguard the wealth and riches of their son-in-law.117 Kuzvarira is also a means 

to bear children for the husband where the elder wife is barren.118  This prevents husbands 

from marrying elsewhere and enables parents to access the wealth of their son-in-law.119  

The study thus argues that kuzvarira is a prelude to marriage. Bearing in mind the age of 

majority under customary law, the study further argues that girls become marriageable once 

                                                           
112Makoni K Family dynamics in home-based care settings of Zimbabwe’s eastern highlands in Mutasa North 
rural district (unpublished thesis, University of the Western Cape, 2011) 37. 
113Chivi is a district in Masvingo Province. It is also a semi-arid and drought prone area. Due to low average 
rainfall, the government of Zimbabwe established several small-scale irrigation schemes for the populace to 
supplement their meagre harvests. This may explain why Jackson’s study revealed that kuzvarira has the 
second highest prevalence rate (23 per cent) of causing marriage below elopement or kutizisa (50 per cent) in 
Chivi. See Jackson C ‘Conjugality as social change: A Zimbabwean case’ (2012) 48(1) Journal of Development 
Studies 47.  
114See ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014, Final Report (2015) 225. 
115Rembe S et al ‘Child and forced marriage as violation of women's rights, and responses by member states in 
Southern African Development Community’ (2011) 25(1) Agenda 67; Bhasera MD ‘The challenges of 
evangelizing the African Christian family in the light of ‘familiaris consortio’ unpublished thesis UKZN (2003) 15-
16. 
116Makura-Paradza GG Single Women, Land and Livelihood Vulnerability in a Communal Area in Zimbabwe 
(2010) 15; Hlupo T and Tsikira J ‘Still caught-up in the cultural abyss: the plight of the girl child’ (2012) 3(3) 
Journal of Emerging Trends in Educational Research and Policy Studies 234-240. 
117Machingura F ‘A Diet of Wives as the Lifestyle of the Vapostori Sects: The Polygamy Debate in the Face of 
HIV and AIDS in Zimbabwe’ (2011) 5(2) Africana 190. Jeater D Marriage, Perversion and Power: The 
Construction of Moral Discourse in Southern Rhodesia, 1894-1930 (1992) 22.  
118Tatira L ‘The Shona concept of marriage with special reference to procreation and fertility’ (2016) 36(1) 
South African Journal of African Languages 123-127. 
119Scholars such as Mawere and Rembe have observed that ‘girls as young as eight or even before birth’ are 
pledged into marriage. See, Mawere M and Rambe P ‘Violation and abuse of women’s human rights in the 
customary practice of ‘Kuzvarira’ among the Ndau people of Mozambique’ (2012) 3(3) International Journal of 
Politics and Good Governance 2. 
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they reach puberty; thereby, kuzvarira fuels child marriages. For instance, Chiweshe rightly 

observed that parents allow rich men to do what they please with their daughters, including 

having sex, so that they can safeguard and constantly access his wealth.120 This gives the man 

absolute control over the girl, which can include the right to demand sex whenever he so 

desires.121 This deprives girls the right to give sexual consent, which then exposes girls to 

increased risk of early pregnancies that lead to child motherhood. 

In addition, kuzvarira also exposes girls to child motherhood because some parents and 

guardians solely pledge their daughter so that she can bear children to her brother-in-law if 

her sister is barren. 122  In these instances, the primary purpose of kuzvarira would be 

procreation, which would cause the girls to become child mothers, married or single. For 

these reasons, kuzvarira also contributes to child marriages, which as observed in section 2.2 

above, leads to child motherhood in Zimbabwe. 

2.5 Sexual dalliance 

Sexual dalliance is a common practice observed both in the Matebeleland and Mashonaland 

areas of Zimbabwe.123 Referred to as chiramu in Shona or sibale in Ndebele, sexual dalliance 

is a cultural practice whereby a man engages in a playful, teasing friendship with his sister-in-

law(s).124 Some scholars, Muridzo, & Malianga believe this definition is the original meaning 

of the practice of sexual dalliance. They both described sexual dalliance as a custom where 

                                                           
120In addition, parents may also hand over their girl children as an undertaking that the man would take care of 
them and would marry their daughter when grown up. See Chiweshe MK ‘Wives at the Market Place: 
Commercialisation of Lobola and Commodification of Women’s bodies in Zimbabwe’ (2016) 16(2) The Oriental 
Anthropologist 237-238.  
121Togarasei L ‘Healing Culture, Healing AIDS1: A Review of some African Cultural and Religious Beliefs and 
Practices in Contexts of HIV and AIDS’ (2015) 1 Journal for the Study of the Religions of Africa and its 
Diaspora 52. Musengi M and Shumba A ‘Stakeholders’ perceptions of abuse of children with disabilities at a 
special school in Zimbabwe’ (2012) International Journal of Children’s Rights 2-3. 
122Tatira L ‘The Shona concept of marriage with special reference to procreation and fertility’ (2016) 36(1) 
South African Journal of African Languages 123-127. 
123Chitando E and Hadebe N Compassionate circles African women theologians facing HIV (2009) 26. Masama 
J Childline's counselling services for survivors of child sexual abuse in Zimbabwe: A descriptive 
study (unpublished Master of Arts thesis, University of South Africa, 2014) 5. 
124Training and Research Support Centre available at: 
http://www.tarsc.org/auntiestella/index.php/site/card/answer/3/ (accessed 4 September 2018). Hlupo T and 
Tsikira J ‘Still caught-up in the cultural abyss: The plight of the girl child’ (2012) 3(3) Journal of Emerging Trends 
in Educational Research and Policy Studies 235. 
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elder sisters or aunts’ husbands flirt with their wives’ younger sisters or brothers’ daughters, 

without sexual undertones.125  

However, Wekwete has defined sexual dalliance as a practice that entails a husband of an 

elder sister having jokes or plays, with sexual undertones, with a younger sister-in-law.126 

Although the definition alludes to ‘sexual undertones’, Chiwome asserts that no actual sexual 

activity would take place because sexual dalliance is only ‘a joking relationship between 

brothers-in-law and their wives' young sisters or aunts' daughters’. 127  However, unlike 

Wekwete, Chitando has opined that sexual dalliance is like a mock marriage, and the man can 

actually fondle his younger sister in-law.128 Supporting this view, Gombe has further observed 

that though sexual dalliance permits fondling of breasts, it strictly prohibits sexual 

intercourse.129 Concurring with Gombe, Chiweshe and Tshabangu have averred that sexual 

dalliance allows a man to do anything, such as fondling breasts, with his younger sister in-

law(s) as long as they have not have sex together.130  

Other scholars, such as Lowe and Makamure have categorically defined sexual dalliance as a 

practice ‘where a man has sex with a younger sister or paternal niece of his wife’.131 Parade’s 

                                                           
125Muridzo NG and Malianga E ‘Child sexual abuse in Zimbabwe: prevention strategies for social workers’ 
(2015) 5(2) African Journal of Social Work 49. Musengi M and Shumba A ‘Stakeholders’ perceptions of abuse of 
children with disabilities at a special school in Zimbabwe’ Brill (2012) available at 
http://booksandjournals.brillonline.com.ezproxy.uwc.ac.za/docserver/15718182/15718182_157181812X63423
8_text.pdf?expires=1536136012&id=id&accname=id23641&checksum=D5E8A484BD44B6983E5D8D035D7BDB
54 (accessed 5 September 2018). 
126Wekwete NN Adolescent pregnancy challenges in the era of HIV and AIDS: A case study of a selected rural 
area in Zimbabwe (2010) 25.  
127Chiwome EM ‘Women about women: Perceptions in Shona and Ndebele literatures’ (1999) 1(1) Journal of 
Cultural Studies 31-43. Wekwete NN Adolescent pregnancy challenges in the era of HIV and AIDS: A case study 
of a selected rural area in Zimbabwe (2010) 25.  
128Chitando E African Traditions in the Study of Religion in Africa: Emerging Trends, Indigenous Spirituality and 
the Interface with Other World Religions (2016) 211. Hanzi R Sexual abuse and exploitation of the girl child 
through cultural practices in Zimbabwe: A human rights perspective (unpublished LLM thesis, University of 
Pretoria, 2006) 42. 
129Gombe JM The Shona Idiom (1995) 89. Manchester: Mercury Press. Kaim B and Ndlovu R ‘Lessons from 
“Auntie Stella”: Using PRA to promote reproductive health education in Zimbabwe’s secondary schools’ (2000) 
37(9) Participatory Learning and Action Notes: Sexual and Reproductive Health 47.  
130Chiweshe MK ‘Wives at the Market Place: Commercialisation of Lobola and Commodification of Women's 
bodies in Zimbabwe’ (2016) 16(2) The Oriental Anthropologist 238; Tshabangu I Global Ideologies Surrounding 
Children's Rights and Social Justice (2017) 25.  
131Lowe CM and Makamure L SADC Gender Protocol 2017 Barometer (2017) 36. Pasi JS ‘Exploring the girl-
child’s body-mind crisis in Mahachi-Harper’s Echoes in the shadows’ (2015) 4(1&2) Journal for Studies in 
Humanities and Social Sciences 164.  
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definition suggests that some men try to have sexual intercourse with their sisters-in-law or 

nieces. One girl complained about the practice alleging that:132 

‘I am a girl aged 18. My problem is that whenever I go to my aunt’s place my babamukuru 

(aunt’s husband) always touches my private parts. He even attempted to sleep with me. I ask 

him why he does that and he says its chiramu. Please tell me more about sexual dalliance 

before I get pregnant.’  

As argued by Her Zimbabwe, ‘many girls have been socialised to think that “chiramu” is 

normal and expected of them’.133 Mahachi-Harper further argued that some poor families 

abuse the practice and force girls into marriage to older men for material gains.134 Through 

poetry, she exposes sexual dalliance as a:135 

‘sexual snare set by aMasaga and her subsequent rape is celebrated by her family. Although 

the narrative suggests that poverty is the primary cause of the exploitation of the three 

women by the businessman aMasaga, the latter expects Vaida, his muramu to be sexually 

available if he is to assist financially. Vaida proves to be a brave girl but is unfortunately socially 

silenced and invisible to the justice system such that she fails to protect herself’. 

Another justification for sexual dalliance is that the practice teaches young girls how to look 

after their future husbands by having sex with their brothers-in-law.136 This involves giving a 

man the right to have a casual romantic or sexual relationship with his wife's younger sister.137 

All of these justifications explain why scholars, such as Lowe and Makamure, have defined 

sexual dalliance as a practice that allows a man to fondle or have sex with a younger sister or 

                                                           
132Parade available at: 
https://books.google.co.za/books?id=YygxAQAAIAAJ&q=chiramu+in+zimbabwe&dq=chiramu+in+zimbabwe&hl
=en&sa=X&ved=0ahUKEwjbut62vYzaAhURa8AKHcJwAMoQ6AEITDAJ  (accessed 4 September 2018). 
133Her Zimbabwe ‘Chiramu: Cultural practices that compromise women’s rights’ available at: 
http://herzimbabwe.co.zw/2016/04/chiramu-cultural-practices-compromise-womens-rights/ (4 September 
2018). For example, sexual dalliance objectifies girls sex subjects because, according to Chinodya, the practice 
teaches girls how to handle sexual advances made by men and boys. See Chinodya S Chairman of Fools (2007) 
43.   
134Mahachi-Harper SN Echoes in the shadows (2004) 34.   
135Mahachi-Harper SN Echoes in the shadows (2004) 34. See also a commentary of Echoes in the shadows by 
Pasi JS ‘Exploring the girl-child’s body-mind crisis in Mahachi-Harper’s Echoes in the shadows’ (2015) 4(1&2) 
Journal for Studies in Humanities and Social Sciences 164-165.  
136The Herald ‘Unmasking chiramu, virginity’ available at https://www.herald.co.zw/unmasking-chiramu-
virginity/ (accessed 14 September 2018). 
137Mahachi-Harper SN Echoes in the shadows (2004) 47.  
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paternal niece of his wife.138 According to Saidi, ‘the young sister to the married woman is 

regarded as her husband’s “young wife” and the two play “chiramu” by engaging in some 

social roles (meant to be done by the elder sister for her husband) such as cooking, making 

the bed and serving food’.139 Local musicians, such as Paul Matavire and Winky D have also 

exposed the practice as a haven for sexual engagements between the two, leading to 

pregnancies and eventual probable polygamous marriages or relations – a common feature 

in Zimbabwean society.140 

 
It is also important to note that, where sexual dalliance takes place with the consent of the 

girl, she is exercising her right to participate and express a choice.141 However, there is equally 

good reason to conclude that, in most cases, a man who invokes sexual dalliance as reason 

for having sex with his sister-in-law does so without her consent. For these reasons, there are 

probable linkages between sexual dalliance and sexual exploitation, which can cause 

unwanted pregnancies and eventually lead to child motherhood. 

 

2.6 The age of sexual consent and child rape  

The age of sexual consent is the minimum age at which an individual has the legal capacity to 

give her consent to participate in sexual activities. 142  In Zimbabwe, the Criminal Law 

(Codification and Reform) Act (CLCRA) of 2004 has stipulated 16 as the age of sexual 

consent.143 Despite setting 16 as the age of sexual consent, the CLCRA is however ambiguous 

on how it treats sexual male offenders who sleep with girls below the age 16. For example, 

sections 64 and 70 of the CLCRA state that children under the age of 12 lack the capacity to 

                                                           
138Lowe CM and Makamure L SADC Gender Protocol 2017 Barometer (2017) 36. Zimbabwe Youth Council 
Harmful Cultural and Social Practices Affecting Children: Our Collective Responsibility (2014) 28. 
139Saidi U ‘Tracing humour in Paul Matavire's selected songs’ (2015) 12(1) Muziki 57.  
140In both Kamoto kamberevere (A small glitter of fire) and chiramu (sexual dalliance), Matavire and Winky D 
address the pregnancy saga that arises when a young sister is impregnated by her elder sister’s husband. They 
bring awareness concerning the abuse that comes with practice through music. See Matavire P ‘Kamoto 
kamberevere’ available at https://www.youtube.com/watch?v=cuRLSI7hvX8 (accessed 17 September 2018). 
See also Winky D ‘Chiramu’ available at https://www.youtube.com/watch?v=h0XI0aJxqfw (accessed 17 
September 2018).  
141See the discussion on the age of sexual consent and child rape in section 2.6 below.  
142Waites M The Age of Consent: Young People, Sexuality and Citizenship (2005) 18. 
143Section 61(1) of the Criminal Law (Codification and Reform) Act (CLCRA) defines ‘unlawful sexual conduct’ as 
‘any act the commission of which constitutes the crime of rape, aggravated indecent assault, indecent assault, 
sexual intercourse or performing an indecent act with a young person or sodomy’. In addition, the same 
subsection defines a ‘young person’ as such a girl or boy who is below the age 16. By reading these two 
definitions together, one can conclude that section 61(1) of the CLCRA stipulates 16 as the age of sexual 
consent in Zimbabwe. 
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consent to sex. 144  Thus, a person who has sexual relations with anyone under 12 is 

automatically guilty of rape. 

However, the position is different when dealing with girls aged 12 but less than 14 years. 

Under this category, a man is guilty of rape if he cannot prove that the girl was capable of 

giving her consent, and that she in fact did not give her consent when the offence was 

committed.145 Similarly, there is also a rebuttable presumption of innocence for a man who 

has sexual intercourse with a girl above 14 but less than 16 years.146 According to the CLCRA 

in section 70, if a man has consensual sex with a girl aged between above 14 but below 16, 

he cannot be charged with rape but with ‘sexual intercourse with a young person’.147 The 

accused still gets a charge but with a lesser charge of performing a sexual act or indecent act 

with a minor, that also attracts a lesser sentence than rape. 

In light of the above, determining the minimum the age of sexual consent under the CLCRA is 

problematic. While one may point 16 as the age of sexual consent, one is also correct to 

invoke 12 as the minimum age of consent.148 Despite these two different viewpoints, what 

remains clear is that Zimbabwe’s law allows girls as young as 12 years to have sex, which may 

expose them to child motherhood. Indeed, data has shown that at least 15 percent of 

adolescent girls have had unprotected sex before reaching 12 years. 149  In addition, an 

alarming 17 and 5 per cent of girls have given birth or fallen pregnant with their first child 

before the age 18, respectively.150  

The above position calls for reviewing laws in order to increase the age of sexual consent. The 

importance of amending the laws to protect girls also becomes evident when one considers 

                                                           
144Any sexual relations with anyone under 12 amount to rape. Even if the girl agreed and has even had sex 
before it is of no consequence and is no defence because children under 12 are completely incapable of 
consenting. Section 64 of the CLCRA. The girl is a child and all children depend on adults to protect them and 
to make decisions for them. Parents and guardians should protect children and ensure that they do not abuse 
their position of trust and influence to disadvantage the optimal survival and wellbeing. Sections 64 and 70. 
Majome MT ‘Your Rights: Consent and rape’ available at http://www.newsday.co.zw/2016/06/11/your-
rightsconsent-and-rape/ (accessed 14 February 2017). 
145Section 70 of the CLCRA. 
146Section 70 of the CLCRA.  
147Section 70 of the CLCRA. 
148Section 70(4) of the CLCRA. 
149Avert ‘HIV and AIDS in Zimbabwe’ available at https://www.avert.org/professionals/hiv-around-world/sub-
saharan-africa/zimbabwe (accessed 17 September 2018). 
150Almost one in six teenagers (17 percent) has given birth and another 5 percent are pregnant with their first 
child. ZIMSTAT Inter-Censal Demographic Survey (2017) 108. 
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data, which states that about 11 out of 19 per cent of child marriages were a result of rape 

and/or sexual abuse.151 There has also been a rapid increase on the prevalence of child rape 

in Zimbabwe since 2012.152 In 2014, the Zimbabwe Republic Police noted with concern that 

there was a ‘4 per cent increase of child rape cases from 2012 to 2013, with young girls under 

the age of 16 being the major victims’.153 More alarming was a 14 per cent increase of child 

rape cases from the year 2013 to 2014.154 UNICEF also observed in 2016 that at least 100 girls 

are raped daily in Zimbabwe, ‘more than at any other time in the history of the country’.155 

A 2013 survey by Dube has emphasised the fact that child rape is ingrained by gender noting 

that:156  

‘It was perplexing to see that almost 45% of women responded saying that they did not know 

whose fault it would be when a child is raped. This response reveals the attitudes of most 

women who fail to realise that when a child is raped, it is always the fault of the perpetrators, 

and frequently they will try and protect the perpetrators be it a relation or their spouse, or if 

it is a stranger they may try and force a marriage to legitimise the ‘illegal sex’. 

In the context of this study, the above discussion is clear that child rape is both a cause of 

trauma and pregnancies for girl victims.157 More importantly, Dube’s study has exposed some 

harmful practices that, for example, force a girl who is a victim of rape to live together with 

                                                           
151Chronicle ‘Child marriages spawn 95 000 pregnancies per year, stats reveal’ available at 
https://www.chronicle.co.zw/child-marriages-spawn-95-000-pregnancies-per-year-stats-reveal/ (accessed 27 
January 2018). The Herald Katongomara A ‘Concern as courts set age of consent at 12’ available at 
https://www.herald.co.zw/concern-as-courts-set-age-of-consent-at-12/ (accessed 26 January 2018).  
152The Zimbabwe Republic Police noted with concern that that: ‘It is worrisome that we are still receiving more 
cases of rape of juveniles and we recorded 3 168 cases in 2012 compared to 3 297 cases in 2013 translating to 
a 4 percent increase...with young girls under the age of 16 being the major victims’. See, Media Monitoring 
‘Reported rape cases by The Independent, The Newsday, The Herald and The Chronicle from January to June 
2014’ (2014) 57-58. See also, ZIMSTAT ‘Compendium of Statistics 2014’ (2014) 67-70. 
153Media Monitoring ‘Reported rape cases by The Independent, The Newsday, The Herald and The Chronicle 
from January to June 2014’ (2014) 57-58. See also, ZIMSTAT ‘Compendium of Statistics 2014’ (2014) 67-70.  
154The Sunday Mail ‘Statistics: At least one child is raped every three hours in Zimbabwe’ available at 
http://www.sundaymail.co.zw/statistics-at-least-one-child-is-raped-every-three-hours-in-zimbabwe/ (accessed 
26 August 2018). 
155This information translates to one girl in every two hours succumbing to rape. UNICEF ‘The Development 
Exchange E-Digest’ available at http://www.unicef.org/zimbabwe/The_Development_Exchange_.pdf  (accessed 
20 July 2016); Bulawayo24 ‘One girl raped every 2 hrs. in Zimbabwe’ available at 
http://bulawayo24.com/index-id-news-sc-national-byo-70143.html (accessed 26 August 2016).  
156Dube R ‘She probably asked for it! A Preliminary Study into Zimbabwean Societal Perceptions of Rape’ 
(2013) 13.   
157Heise L, Ellsberg M and Gottmoeller M ‘A global overview of gender‐based violence’ in Schneider D and 
Lilienfeld DE (Ed) Public Health: The Development of a Discipline, Twentieth-Century Challenges (2011) 296-
297. New Jersey: Rutgers University Press. Johnson CF ‘Child sexual abuse’ (2004) 364(9432) The Lancet 462-
470. 
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her abuser.158 Such living arrangements expose girls to even greater risks of sexual abuse that 

may result in pregnancies and child bearing.159 In instances where the perpetrator has been 

convicted, sexually abused girls still withstand the worst of caring for children born because 

of rape.160 Therefore, it is argued that Zimbabwe must increase the age of sexual consent to 

reduce the incidences of child rape that may lead to unwanted pregnancies, and ultimately, 

to child motherhood. 

2.7 Religious beliefs of the African Apostolic Churches  

The African Apostolic Churches (the church) account for approximately 20 per cent of 

Zimbabwe’s population, and the majority of its members (73 per cent) live in the rural 

areas. 161  Scholars such as Hallfors further estimated that females have the biggest 

membership percentage of the apostolic sects as compared to the male members. 162 

According to Musevenzi, ‘polygamy among the Johanne Marange apostolic group simply fills 

the gap of the numerical difference of the women to men ratio, and that this is why it is 

encouraged’.163 In this regard, the study asserts that the church has more girl child members 

than the boy child because it subscribes to polygyny and promotes child marriages.164  

This and other beliefs, teachings and practices of the church contributes to child motherhood 

in Zimbabwe. For example, the churches dissuade girls from pursuing secondary education, 

                                                           
158Dube R ‘She probably asked for it! A Preliminary Study into Zimbabwean Societal Perceptions of Rape’ 
(2013) 13.    
159Rowan EL Understanding Child Sexual Abuse (2006) 58.  
160van Loon AM and Kralik D Reclaiming myself after child sexual abuse (2005) 84.  
161Makhubele JC et al ‘Religious beliefs and practices contributing towards child abuse and neglect: The case of 
Johanne Masowe Yechishanu Apostolic sect, Harare, Zimbabwe’ (2016) 17(2) Child abuse research in South 
Africa 39; Maguranyanga B ‘Apostolic Religion, Health and Utilization of Maternal and Child Health Services in 
Zimbabwe. Collaborating Centre for Operational Research and Evaluation’ (2011) 64-71. 
162Hallfors DD et al ‘I thought if I marry the prophet I would not die: The significance of religious affiliation on 
marriage, HIV testing, and reproductive health practices among young married women in Zimbabwe’ (2016) 
13(1) Journal of Social Aspects of HIV/AIDS 178-187. 
163Musevenzi J ‘The African Independent Apostolic Church's Doctrine under Threat: The Emerging Power of 
Faith-based Organisations' Interventions and the Johanne Marange Apostolic Church in Zimbabwe (2017) 30(2) 
Journal for the Study of Religion 182.  
164This is true considering Mawere’s assertion that religious beliefs of the Johanne Marange Apostolic sect 
mostly affect girl children because their parents ‘still consider the sale of the girl-child to a husband desired by 
the parents’. Unwillingly, the girl-child has to conform to the parent’s obligations and join the husband before 
even completing school. See Mawere M ‘Causes and Effects of Girl Child Dropouts in Zimbabwean Secondary 
Schools: A Case Study of Chadzamira Secondary School, Gutu District’ (2012) 3(2) International Journal of 
Educational Research and Technology 16. Chamisa M ‘The link between religion and child marriages in 
Zimbabwe’ available at 
https://www.academia.edu/28475485/THE_LINK_BETWEEN_RELIGION_AND_CHILD_MARRIAGES_IN_ZIMBAB
WE (accessed 17 September 2018). 
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but strongly encourage them to marry while young to ensure that they do so when they are 

still virgins.165 Virginity is associated with purity and all girls in the Johanne Marange and 

Johanne Masowe Churches need to pass a ceremonial virginity examination.166 Girls, who get 

married as virgins, are encouraged to become head-wives in polygamous marriages, 

especially if they marry men who had not been married before.167 

In addition, women who were married when they were no longer virgins need ‘to look for 

virgin for their husbands to marry as compensation’.168 Arranged marriages between adult 

men and young girls are also common within the church because its doctrines forbid 

premarital sexual relations.169 However, Musevenzi has observed that couples can have sex 

before marriage provided they obtain permission from parents and adhere to other 

prescribed religious ceremonies and rituals.170 It is important to highlight that the church 

members engage in unsafe sexual relations because the church prohibits any form of family 

planning.171 Thus, many girls who engage in sexual activities resultantly fall pregnant and bear 

children at a young age.172 According to Machingura, this attributes to a high illiteracy rate 

                                                           
165Ndlovu L ‘The African Apostolic Church led by Paul Mwazha as a response to secularization’ in Chitando E, 
Gunda MR and Kügler J (Ed) Multiplying in the Spirit: Africa initiated churches in Zimbabwe (2014) 58.  
166Bishau D Reign With Him for Thousand Years (Rev 20:6): A Socio-Hermeneutical Exposition of Biblical and 
Contemporary Millenarian Movements in Zimbabwe as Radical Responses to Deprivation (2010) 441. Myambo 
V Churches as Community Development Locus: addressing the challenges of the girl child in the Eastern 
Highlands of Zimbabwe (unpublished Master of Theology thesis, Stellenbosch University, 2018) 95-97. 
167Musevenzi J ‘The African Independent Apostolic Church's Doctrine under Threat: The Emerging Power of 
Faith-based Organisations' Interventions and the Johanne Marange Apostolic Church in Zimbabwe (2017) 30(2) 
Journal for the Study of Religion 182. Myambo further noted that girls who lose virginity outside marriage sit in 
isolation with other girls in the church and are encouraged to marry to avoid public shaming. See Myambo V 
Churches as Community Development Locus: addressing the challenges of the girl child in the Eastern Highlands 
of Zimbabwe (unpublished Master of Theology thesis, Stellenbosch University, 2018) 95.  
168Vengeyi E ‘The Bible, violence, women and African initiated churches in Zimbabwe’ in Hunter J and Kügler J 
(Ed) The Bible and violence in Africa: Papers presented at the BiAS meeting 2014 in Windhoek (Namibia), with 
some additional contributions (2016) 264.  
169Chikwature and Oyedele reported that the majority of school going girls in Marange, some as young as ten, 
have been married to older men from their church, the Johanne Marange Apostolic sect, which is infamous for 
its following of the practice of polygamy. Chikwature W and Oyedele V ‘Polygamy and academic achievement: 
A case of Johane Marange Apostolic Sect’ (2016) 4(5) European Journal of Research in Social Sciences 31. 
170Musevenzi J ‘The African Independent Apostolic Church's Doctrine under Threat: The Emerging Power of 
Faith-based Organisations' Interventions and the Johanne Marange Apostolic Church in Zimbabwe (2017) 
30(20 Journal for the Study of Religion 182.  
171The participants to a study by Chimbera ‘reiterated that birth control mechanisms are satanic and a tool to 
deliberately subvert the will of God for people to multiply’. Thus, the main goal of denouncing family planning 
is to reproduce and multiply in multitudes. See Chimbera AP The influence of Apostolic beliefs and practices on 
community in a rural community in Zimbabwe: Implications for social work practice (unpublished Master of 
Arts thesis, University of Limpopo, 2017) 45. 
172Thus, UNICEF rightly argued that ‘the religious practice of virginity testing facilitates the process of marrying 
off young girls to older men in ultra-conservative apostolic sects’. For example, girls who are no longer virgins 
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among the married women belonging to the church as young girls’ access to education is 

affected when they marry at an early age.173 

These churches are, therefore, notorious for marrying off ‘young girls’ under the guise of 

religion.174 Since the church believes in the Holy Spirit, most prophets abuse their prophetic 

powers to handpick virgin girls as potential wives.175 The prophets can also handpick girls to 

become co-wives of the church male elders. 176  It can then argued that the beliefs and 

practices of apostolic sects serve to satisfy ‘men who are only interested in sexually self-

serving’.177 This predisposes girls to pregnancies, which then forces them to become child 

mothers. 

 

 

 

 

                                                           
are under pressure to marry and often marry old men with no choice. See UNICEF ‘Improving maternal and 
newborn child health outcomes among Apostolic religious groups in Zimbabwe’ (2015) 31. 
173Machingura F ‘A Diet of Wives as the Lifestyle of the Vapostori Sects: The Polygamy Debate in the Face of 
HIV and AIDS in Zimbabwe’ (2011) 5(2) Africana 196. 
174Mlambo OB and Zimunya CT ‘Rethinking the role of group thought in religious violence and extremism’ in 
Hunter J and Kügler J (Ed) The Bible and violence in Africa: Papers presented at the BiAS meeting 2014 in 
Windhoek (Namibia), with some additional contributions (2016) 61.  
175The church regards the Holy Spirit as the source of spiritual revelation, prophecy, healing and protection and 
that without it, there is no church. The Holy Spirit serves as the divine force that guides the church, and equips 
prophets and some church members with special healing powers. Therefore, defying the Holy Spirit through its 
prophets is a serious violation of the church regulations and the belief, which carries hefty penalties. See 
Musevenzi J ‘The African Independent Apostolic Church's Doctrine under Threat: The Emerging Power of Faith-
based Organisations' Interventions and the Johanne Marange Apostolic Church in Zimbabwe (2017) 30(20 
Journal for the Study of Religion 183. Ndlovu L ‘The African Apostolic Church led by Paul Mwazha as a response 
to secularization’ in Chitando E, Gunda MR and Kügler J (Ed) Multiplying in the Spirit: Africa initiated churches 
in Zimbabwe (2014) 58.  
176Machingura F ‘A Diet of Wives as the Lifestyle of the Vapostori Sects: The Polygamy Debate in the Face of 
HIV and AIDS in Zimbabwe’ (2011) 5(2) Africana 197. 
177Vengeyi E ‘Gender-based violence in the Johane Marange Apostolic Church in Zimbabwe: A Critique’ in 
Chitando E and Chirongoma S (Ed) Justice not silence: Churches facing sexual and gender-based violence (2013) 
64. Nenge RT ‘A hermeneutical challenge in the fight against HIV and AIDS in the Johane Marange Apostolic 
Church’ (2013) 42(3) Exchange 252–266. This is also now a common phenomenon in the Pentecostal churches. 
For instance, Manyongnaise observed that some self-styled prophets are deceiving women into believing that 
it was their prophetic calling to sleep with them and eventually marry them in six months’ time. For a detailed 
discussion, see Manyonganise M ‘Zimbabweans and the prophetic frenzy’ in Hunter J and Kügler J (Ed) The 
Bible and violence in Africa: Papers presented at the BiAS meeting 2014 in Windhoek (Namibia), with some 
additional contributions (2016) 277.  
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2.8 Poverty and the lack of education 

The inability for young girls to acquire secondary education is high and worrisome in 

Zimbabwe.178 It is alarming to note that 47 per cent of secondary school aged girls are out of 

school.179 Provincial statistics has reported Harare as having the highest prevalence (73 per 

cent) of girls dropping out of secondary school while Matebeleland South has the lowest rate 

(38 per cent).180 In addition, the number of girls who have dropped out of secondary school 

is higher (60 per cent) in urban areas than in rural areas (40 per cent).181 

Poverty remains one of the constant key drivers for school dropouts among girls in 

Zimbabwe.182 For example, adolescent parenthood is higher among poor teenagers and girl 

children raised in poverty have poorer employment records as adults.183 Furthermore, an 

increased likelihood of prostitution and teenage pregnancies is associated with poverty 

among children.184 As observed by ZIMSTAT, 29 per cent of girls who were out of school came 

from the poor families while 12 per cent came from rich families.185 Thus, poor families tend 

to prioritise boy education and force girls to stay at home or into marriage.186 These girls end 

                                                           
178The Education Policy Data Center indicated that although almost 80 per cent of Zimbabwe’s children have 
attained primary education, access to secondary education has remained poor with nearly 45 per cent of the 
girls dropping out of secondary education. See, the Education Policy Data Center ‘Zimbabwe National 
Education Profile: 2014 Update’ (2014) 1. 
179ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014 (2015) 212. Girl child dropouts in rural secondary 
schools are a result of religious and traditional beliefs by some rural parents. Some rural parents still believe 
that educating a girl child is a waste of resources, as she will ultimately leave home for marriage. This is also 
the case with the Johane Marange Apostolic religious sect in the area. See Mawere M ‘Causes and Effects of 
Girl Child Dropouts in Zimbabwean Secondary Schools: A Case Study of Chadzamira Secondary School, Gutu 
District’ (2012) 3(2) International Journal of Educational Research and Technology 15. 
180ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014 (2015) 212. 
181In addition, most girls reach puberty stage while in secondary school, which may explain why there are 
higher school dropouts in secondary schools than in primary schools. See ZIMSTAT Zimbabwe Multiple 
Indicator Cluster Survey 2014 (2015) 212.  
182Chinyoka K and Naidu N ‘Influence of home based factors on the academic performance of girl learners from 
poverty-stricken families: A case of Zimbabwe’ (2014) 5(6) Mediterranean Journal of Social Sciences 230. 223-
232. See also Chinyoka K Psychosocial effects of poverty on the academic performance of the girl child in 
Zimbabwe (unpublished PhD thesis, University of South Africa, 2013) 3. 
183Ganga E and Chinyoka K ‘Psychological disorders caused by poverty among orphans and vulnerable children 
in child-headed households in Zimbabwe’ (2010) 12(4) Journal of Sustainable Development 186-196. 
184Chireshe R ‘The impact of poverty on women’s psychosocial well-being: Narratives from Zimbabwean 
migrant women in South Africa’ (2010) 20(2) Journal of Psychology in Africa 193-198. Rusinga O and Moyo S 
‘Determinants of child malnutrition in Changazi Ward in Chimanimani District, Zimbabwe’ (2012) 3(3) Journal 
of Emerging Trends in Educational Research and Policy Studies 14-19.    
185ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014 (2015) 205.  
186The main motive for marrying off girls would be to acquire bride price. See, Suen S ‘The education of women 
as a tool in development: Challenging the African maxim’ (2013) 1(2) Hydra 62. Coetzee D ‘South African 
education and the ideology of patriarchy’ (2001) 21(4) South African Journal of Education 302.  
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up in marriage, fall pregnant and become child mothers. In support of this view, data revealed 

that childbearing is common among girls who live in poor families.187  

Further, the lack of education in addition to poverty diminishes the capacity of married girls 

to negotiate safe sex practices.188 As in other parts of the world, Zimbabwean communities 

interpret a marriage simply ‘as granting men the right to unconditional sexual access to their 

wives and the power to enforce this access through force if necessary’.189 Due to reduced 

sexual autonomy, child brides are often powerless to refuse unwanted sex or to use 

contraception.190 As a result, coerced sexual activities lead to unwanted pregnancies.191 

Additionally, the lack of education, accompanied by poverty, can also force girls into 

prostitution or transactional sex relationships with older men or sugar daddies.192 Kaufman, 

Stavros and Chatterji define transactional sex as ‘the exchange of favors, gifts, or money for 

sexual activity’.193 Men usually pamper girls with money or gifts, and in turn require having 

sex with girls as a token of appreciation.194 In these relations, Gukurume noted that sugar 

                                                           
187Without an education, poor girls are vulnerable to becoming child mothers when they marry to escape 
poverty because procreation fulfils the sanctity of a marriage. See ZIMSTAT Zimbabwe Demographic and 
Health Survey 2015: Key Indicators (2016) 10. 
188Leclerc-Madlala S ‘Age-disparate and intergenerational sex in southern Africa: the dynamics of 
hypervulnerability’ (2008) 22 Aids 18. 
189Heise L, Ellsberg M and Gottmoeller M ‘A global overview of gender‐based violence’ in Schneider D and 
Lilienfeld DE (Ed) Public Health: The Development of a Discipline, Twentieth-Century Challenges (2011) 293. 
190Child brides then fall to pressure by their old spouses to conceive children even when they are not ready. 
For these poor child brides, they only have the choices of pleasing their husbands because they (girls) solely 
depend on them (husbands) for survival. See Mugweni E, Pearson S and Omar M ‘Traditional gender roles, 
forced sex and HIV in Zimbabwean marriages’ (2012) 14(5) Culture, health & sexuality 581. 
191Lowe MC and Dube S SADC Gender Protocol 2015 Barometer (2016) 227. Johannesburg: Gender Links. 
Mayhew SH and Watts C “Global rhetoric and individual realities: Linking violence against women and 
reproductive health’ in Lee K, Buse K and Fustukian S (Ed) Health Policy in a Globalising World (2002) 165.  
192Girls have intimate relationships with usually older but wealthy men commonly known as ‘sugar daddies’ or 
‘blessers’ as they are now currently known. See, Kuate-Defo B ‘Young people's relationships with sugar daddies 
and sugar mummies: What do we know and what do we need to Know?’ (2004) 8(2) African Journal of 
Reproductive Health 13-37. See also Selikow TA & Mbulaheni T ‘“I do love him but at the same time I can't eat 
love”: Sugar daddy relationships for conspicuous consumption amongst urban university students in South 
Africa’ (2013) 27(2) Agenda 86-98. 
193The economic turmoil in Zimbabwe is further promoting transactional sex activities. Kaufman CE & Stavros 
ES ‘”Bus fare please”: The economics of sex and gifts among young people in urban South Africa’ (2004) 6(5) 
Culture, Health & Sexuality: An International Journal of Research, Intervention and Care 377. 
194According to a study by Dunbar et al, 5 percent of the participants had sex in exchange for food, money, or 
school fees although none of the respondents were pregnant yet. See Dunbar MS et al ‘Findings from SHAZ!: A 
feasibility study of a microcredit and life-skills HIV prevention intervention to reduce risk among adolescent 
female orphans in Zimbabwe’ (2010) 38(2) Journal of prevention & intervention in the community 152. See also 
Masvawure T ‘I just need to be flashy on campus’: female students and transactional sex at a university in 
Zimbabwe’ (2010) 12(8) Culture, health & sexuality 865-867.  
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daddies control the conditions of sexual encounters, including condom and contraceptive 

use. 195  This concurs with Luke & Kurz who argued that age and economic asymmetries 

between sugar daddies and young women limit the latter the power to negotiate safe sexual 

behaviors.196 Thus, imbalanced power relations between actors in transactional sex can lead 

to unintended pregnancies among girls, which eventually leads to child motherhood.197  

Poverty has also forced many Zimbabwean families into economic migration. 198  The 

Cambridge English Dictionary defines economic migrant as ‘a person who leaves their home 

country to live in another country with better working or living conditions’.199 Zimbabwe is 

among the countries with the highest migration rates worldwide and the majority of low to 

medium families migrate to South Africa.200 As a result, 20 per cent of children in the urban 

areas are living with one or none of their biological parents.201 In rural areas, at least 29 per 

cent of children are living under kinship care.202  

These ordinary Zimbabweans come to South Africa in pursuit of basic human needs for food, 

clothing, electricity and money, which are essential for survival and are in short supply in 

Zimbabwe.203 Since many migrants lack money to acquire legal documentation to stay in 

                                                           
195Gukurume S ‘Transactional sex and politics of the belly at tertiary educational institutions in the era of HIV 
and AIDS: A case study of Great Zimbabwe University and Masvingo Polytechnical College’ (2011) 13(3) Journal 
of Sustainable Development in Africa 183. 
196The fact that older partners in most cases provide material resources and gifts, young partners tend to have 
depleted bargaining and negotiating power concerning sexuality and reproduction. See Luke N and Kurz KM 
Cross-generational and transactional sexual relations in Sub–Saharan Africa: Prevalence of behavior and 
implications for negotiating safer sexual practices (2002) 5.  
197McCleary-Sills J et al ‘Gendered norms, sexual exploitation and adolescent pregnancy in rural Tanzania’ 
(2013) 21(41) Reproductive health matters 98.  
198See generally, Moyana R ‘Critical Introduction’ in Nyota MA, Manyarara BC and Moyana R (Ed) Hunting in 
Foreign Lands and Other Stories (2010); Chikwava B Harare North (2003) 3.  
199Similarly, the Cambridge English Dictionary has defined an economic migrant as ‘a person who leaves their 
home country to live in another country with better working or living conditions’. See, United Nations High 
Commissioner for Refugees (UNHCR) ‘Migrant definition’ (2016) 1; Cambridge English Dictionary ‘economic 
migrant’ available at http://dictionary.cambridge.org/dictionary/english/economic-migrant (accessed 20 
January 2017).  
200See ‘Demographics: Net Migration Rate’ available at http://www.indexmundi.com/map/?v=27 (accessed 03 
September 2016). International Organisation for Migration (IOM) ‘World Migration Report’ (2015) 17. UNICEF 
‘Zimbabwe: Migration Profiles’ (2016) 1. See also, IOM ‘Regional Strategy for Southern Africa: 2014-2016’ 
(2014) 7.  
201ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey (MICS) 2014, Final Report (2015) 240. 
202From the above statistics, the thesis opines that parents who seek better living standards leave their 
children behind under the care of their grandparents, aunts, uncles and/or older siblings. ZIMSTAT Zimbabwe 
Multiple Indicator Cluster Survey (MICS) 2014, Final Report (2015) 240.  
203Mangena T and Mupondi A ‘Moving Out of Confining Spaces: Metaphors of Existence in the Diaspora in 
Selected Zimbabwean Writings’ in Nyota MA, Manyarara BC and Moyana R (Ed) Hunting in Foreign Lands and 
Other Stories (2010) 53.  
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South Africa, they are illegal immigrants and work casual jobs and earn menial income.204 As 

a result, these migrants lack adequate resources to look after themselves, let alone their 

family members and children back in Zimbabwe. 205  In this regard, poor migrants face 

difficulties sending money for school fees and the general upkeep of children left in 

Zimbabwe.206 For girls, economic hardships can leave them with limited choices, which can 

force them into prostitution or early marriage.207 As already noted earlier, prostitution and 

child marriage increase the girls’ vulnerability to early pregnancies, which inevitably 

predisposes them to become child mothers.208 

2.9 HIV/AIDS  

HIV/AIDS is undeniably an international public health challenge that has multifaceted 

effects.209 Globally, HIV/AIDS has remained as the unrelenting epidemic.210 In 2015, WHO 

recorded that at least 35 and 39 million people had died of HIV/AIDS and were living with the 

                                                           
204Tevera D, Crush J and Chikanda A ‘Migrant remittances and household survival in Zimbabwe’ in Crush J and 
Tevera D (Ed) Zimbabwe's Exodus: Crisis, Migration, Survival (2010) 307-324. Cape Town: Southern African 
Migration Programme. See also generally, Crush J and Tevera D (Ed) Zimbabwe's Exodus: Crisis, Migration, 
Survival (2010); Muza E A copying or struggling: Uncovering undocumented Zimbabwean migrant’s financial 
practices in Pretoria, South Africa (unpublished Master of Arts thesis, University of Witwatersrand, 2016). 
205In support of this assertion, Dube’s study recorded that 59 per cent of people who have migrated to South 
Africa earn paltry salaries. Dube T ‘The Socio-Economic Effects of Cross-Border Migration on Zimbabwe's 
Border Lying Communities-A Case Study of Beitbridge and Plumtree’ (2014) 3(1) International Journal of 
Development and Sustainability 103. See also, Pretorius A and Blaauw D ‘Getting to know the Amakwerre-
kwerre: The socio-economic circumstances of Zimbabwean day labourers in South Africa’ (2014) 38(5) Ethnic 
and Racial Studies 808-823. 
206This observation concurs with Ndlovu and Tigere’s study, which revealed that ‘50% of the teachers, believed 
that students with migrating parents often do not pay school fees and developmental levies in full and on 
time’. See Ndlovu E and Tigere R ‘Economic migration and the socio-economic impacts on the emigrant's 
family: A case of Ward 8, Gweru Rural district, Zimbabwe’ (2018) 10(1) Journal of Disaster Risk Studies 5.  
207Filippa OM, Cronjé EM and Ferns I ‘Left behind: A qualitative study of Zimbabwean adolescents affected by 
parental migration’ (2013) Psychology in Society (45) 44; Peltzer K ‘Early sexual debut and associated factors 
among in‐school adolescents in eight African countries’ (2010) 99(8) Acta Paediatrica 1242-1247. 
208See Chapter 2, sections 2.2 and 2.7 above. 
209For example, stigma has remained a constant problem facing persons with HIV/AIDS or their family 
members. In addition, children lack adequate care and support from adults because the adults are either dead, 
ill or caring for the ill. See, Mahajan AP et al ‘Stigma in the HIV/AIDS epidemic: a review of the literature and 
recommendations for the way forward’ (2008) AIDS 22(2) 1-20. Kendall N and O'Gara C ‘Vulnerable children, 
communities and schools: lessons from three HIV/AIDS affected areas’ (2007) 37(1) Compare: A Journal of 
Comparative and International Education 5. 
210The UNAIDS has been estimated that ‘as of June 2016, 18.2 million people living with HIV were accessing 
antiretroviral therapy (ART) globally, up from 15.8 million in June 2015, 7.5 million in 2010, and less than one 
million in 2000’. See, UNAIDS ‘Global HIV Statistics: Fact sheet November 2016’ available at 
http://www.unaids.org/en/resources/fact-sheet (accessed 06 January 2017). 
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virus, respectively. 211  Though HIV/AIDS is a global crisis, Africa has remained the worst 

affected region. According to WHO, the percentage of the prevalence of the virus in Africa is 

at least four times higher than in other regions.212 

Zimbabwe is the fifth highest HIV/AIDS prevalent country in sub-Saharan Africa with 15 per 

cent.213 Researchers have also estimated that HIV/AIDS related deaths among adults has 

resulted in a cumulative 500 000 orphans in Zimbabwe as of 2015.214 In addition, 4 per cent 

of adolescent girls are reportedly living with HIV/AIDS. 215  Moreover, transactional sex 

relationships exacerbate the HIV/AIDS rate in Zimbabwe. 216  In this regard, it has been 

estimated that 15% of girls and young women aged 15-19 have had sex with older men for 

money.217 

The ‘HIV/AIDS pandemic has had a devastating impact on parental mortality’.218 In some 

precarious situations, the caregivers themselves are also living in poverty or have too many 

children to look after them.219 This may force children, especially girls, to sell their bodies as 

an alternative to fend for themselves and/or other family members. In the same vein, 

                                                           
211The latest global trends on HIV/AIDS have shown that the virus has killed at least 35 million people and an 
alarming 39 million people were infected. See WHO ‘HIV/AIDS: Fact Sheet’ available at 
http://www.who.int/mediacentre/factsheets/fs360/en/ (accessed 06 January 2017). 
212WHO recorded the prevalence of HIV as follows: the African region was the most prevalent with 4.5 %. The 
Americas region (0.5 %), the European region (0.4 %) and the South-East Asia region (0.3 %) followed it. The 
Western Pacific Region and the Eastern Mediterranean Region were the least prevalent with 0.1 %. See, WHO 
‘World health statistics 2016: monitoring health for the SDGs, sustainable development goals’ (2016) 51. 
213ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014, Final Report (2015) 244. 
214Zimbabwe Ministry of Health (2016) available at GARPR Zimbabwe Country Progress Report 2016 (accessed 
06 September 2016). 'UNAIDS ‘Zimbabwe: HIV and AIDS estimates (2015)’ available at 
http://www.unaids.org/en/regionscountries/countries/zimbabwe (accessed 06 September 2016).  
215HIV and AIDS in Zimbabwe available at http://www.avert.org/professionals/hiv-around-world/sub-saharan-
africa/zimbabwe (accessed 16 September 2018). 
216Hargreaves JR et al ‘Statistical design and analysis plan for an impact evaluation of an HIV treatment and 
prevention intervention for female sex workers in Zimbabwe: a study protocol for a cluster randomised 
controlled trial’ (2016) 17(6) Trials 1-10.  
217HIV and AIDS in Zimbabwe available at http://www.avert.org/professionals/hiv-around-world/sub-saharan-
africa/zimbabwe (accessed 16 September 2018). 
218Surviving children are usually economically vulnerable, especially where both parents are deceased.  Martin 
FS and Garazi Z ‘Who cares for children? A descriptive study of care-related data available through global 
household surveys and how these could be better mined to inform policies and services to strengthen family 
care' (2016) 3(2) Global social welfare 66.  
219Zagheni E ‘The impact of the HIV/AIDS epidemic on kinship resources for orphans in Zimbabwe’ (2011) 37(4) 
Population and Development Review 761-783. Munyati S et al A Qualitative Assessment of Orphans and 
Vulnerable Children in Two Zimbabwean Districts (2006) 3.  
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transactional sex relationships also accelerate the risk of HIV/AIDS for young girls. 220  In 

addition, the relationships predispose girls to unwanted pregnancies and the burden of being 

child mothers.221 

Furthermore, children whose parent(s) die of HIV/AIDS are also stigmatised in Zimbabwe.222 

Stigma can inflict trauma and depression on surviving children due to the void left by the 

death of their parent(s).223 For girls in child headed families, stigma can be instrumental to 

girls making wrong and poor decisions in their lives.224 Thus, poor girls can either marry or 

enter into a union as means of escaping from both the stigmatising environment and 

poverty.225 These unions therefore increase the risk of girls to early childbearing. 

2.10 Social media 

Social media has become the most necessity of a person’s daily life in the 21st century.226 

Recent statistics has revealed that 40 and 73 per cent of the world population are internet 

and mobile phone users, respectively.227  In Africa, the International Telecommunications 

Union has reported that 16 per cent of the population now have access to the internet.228 

These trends show that social media usage is generally widespread both at global and regional 

levels. 

                                                           
220Zvoushe I The determinants of HIV and AIDS among reproductive age groups in Zimbabwe: A comparative 
study between 1999 AND 2005 Zimbabwe Demographic Health Surveys’ (unpublished Master of Science in 
Population Studies thesis, University of Zimbabwe, 2012) 21. 
221See a detailed discussion of transactional sex relationships in Chapter 2, section 2.8 above.  
222Campbell C et al ‘Can schools support HIV/AIDS-affected children? Exploring the ‘Ethic of care ‘amongst rural 
Zimbabwean teachers’ (2016) 11(1) PloS one; Campbell C ‘Re-thinking children’s agency in extreme hardship: 
Zimbabwean children’s draw-and-write about their HIV-affected peers’ (2015) 31 Health and Place 54-64. 
223Bryant M and Beard J ‘Orphans and vulnerable children affected by human immunodeficiency virus in sub-
Saharan Africa’ (2016) 63(1) Pediatric Clinics of North America 131-147. 
224Operario et al has argued that ‘the experience of parental death can be a traumatic event leading to 
emotional difficulties or excessive anxiety among children’. This can also trigger girls to make irrational 
decisions. Operario D et al ‘Orphanhood and completion of compulsory school education among young people 
in South Africa: Findings from a national representative survey’ (2008) 18(1) Journal of Research on 
Adolescence 182.  
225See generally Campbell C et al ‘Exploring children’s stigmatisation of AIDS-affected children in Zimbabwe 
through drawings and stories’ (2010) 71(5) Social science & medicine 975-985. Campbell C et al ‘”We, the AIDS 
people...”: How antiretroviral therapy enables Zimbabweans living with HIV/AIDS to cope with stigma’ (2011) 
101(6) American journal of public health 1004-1010. 
226Social media has also become the key mode of communication. From the time we wake up to the time we 
go to sleep, and all the spaces in between, many of us are checking in to see what is happening with others 
online. McLellan A ‘Who to follow? When? Where? Why? A guide to social media’ YA Hotline 103 (2016) 1-4. 
227Meeker M ‘Internet trends 2015-Code conference’ (2015) 1(3) Glokalde 4-5. 
228See International Telecommunications Union ‘ICT: Facts and Figures’ (2013) 2. 
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In Zimbabwe, ZIMSTAT has recorded that almost 20 per cent of girls have now been 

acquainted with digital technology.229 In addition, at least 19 per cent of girls are internet 

users or have the ability to access the internet.230 With these statistics in mind, it can be 

ascertained that social media has become the primary mode of communication used by 

almost 20 per cent of girls in Zimbabwe. 

Although social media has various benefits,231 internet use also has tremendous negative 

effects on girl users. Sloth-Nielsen has rightly posited that, ‘given the rapid increase in access 

to digital media which is occurring in developing regions’ such as Zimbabwe, ‘the risk of harm 

to children via online activities is real rather than illusory’.232 For example, young girls are 

partakers in harmful activities such as sexting.233 Although data on the widespread of sexting 

among children is scarce in Zimbabwe, it is true that girls ‘who are into sexting are likely to 

engage in risky sexual behaviours’. 234  Such activities may expose girls to unwanted 

pregnancies and child motherhood. 

Furthermore, social media enables children to access inappropriate material such as nude 

pictures, adult movies, and dubious websites.235 Children who watch pornography can then 

                                                           
229 On average, ZIMSTAT noted that 83 per cent of young children use mobile phones while 28 per cent has 

access to computers. Zimbabwe National Statistics Agency (ZIMSTAT) Zimbabwe Multiple Indicator Cluster 
Survey (MICS) 2014 2014, Final Report (2015) 291; 297. 

230ZIMSTAT (2015) 291. 
231Social media has been revealed as having an impact on promoting ‘the mental health care and support of 
young people’. Social media has also enabled children to communicate better and to instantly share 
information as well as give each other academic support. Ahn J ‘The effect of social network sites on 
adolescents' social and academic development: Current theories and controversies’ (2011) 62(8) Journal of the 
American Society for information Science and Technology 1444. 1435-1445. Best P, Manktelow R and Taylor B 
‘Online communication, social media and adolescent wellbeing: A systematic narrative review’ (2014) 41 
Children and Youth Services Review 27-36. 
232Sloth-Nielsen J ‘Regional Frameworks for Safeguarding Children: The Role of the African Committee of 

Experts on the Rights and Welfare of the Child’ (2014) Social Sciences 3 952. 
233Sexting can be defined as ‘sending, receiving, or forwarding sexually explicit messages, photographs, or 
images via cell phone, computer, or other digital devices’. Berkshire District Attorney. Sexting. Pitts- field, MA: 
Commonwealth of Massachusetts; 2010 available at www.mass.gov/?pageID 
berterminal&L3&L0Home&L1Crime Awarenesspercentage26Prevention&L2Parents 
percentage26Youth&sidDber&bterminalcontent& fparents_youth_sexting&csidDber (Accessed September 7 
2018). 
234Mhlanga A, Bhunu CP and Mushayabasa S ‘Modelling the effects of sexting on the transmission dynamics of 
HSV-2check this? amongst adolescents’ (2015) 2(1) Cogent Mathematics 1; Hasinoff AA ‘Sexting as media 
production: Rethinking social media and sexuality’ (2013) 15(4) New Media & Society 449-465. 
235Ferguson CJ ‘Sexting behaviors among young Hispanic women: Incidence and association with other high-
risk sexual behaviors’ (2011) 82(3) Psychiatric Quarterly 239-243; Nelson LJ, Padilla-Walker LM and Carroll JS ‘I 
believe it is wrong but I still do it: A comparison of religious young men who do versus do not use pornography’ 
(2010) 2(3) Psychology of Religion and Spirituality 136-147. 
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imitate what they see or watch on the internet thinking it is socially and morally acceptable 

behaviour when it is in fact harmful.236 Scholars such as Weber et al have observed that 

children who watch pornography and other inappropriate likely have their first sexual 

experiences at a young age.237 Braun-Courville and Rojas have also observed that exposing 

children to sexually explicit material aggravates their sexually permissive attitudes.238 Thus, 

girls who watch pornography are likely to have sex at an early age, which increases their risk 

to pregnancy and child motherhood. 

Moreover, social media can also expose girls to online paedophiles and pimps.239 These child 

abusers can force girls into prostitution and child pornography. For this reason, the UN 

Secretary General’s Special Rapporteur on the Sale of Children, Child Prostitution and Child 

Pornography worryingly posited that, the ‘internet operates as an instrument for offenders, 

multiplying the possibilities of obtaining, distributing and selling child abuse material...’240 

Such activities have the tendency of sexually violating innocent online girl users. Therefore, 

social media disposes girls to sexual activities that may lead them to become child mothers.  

2.11 Conclusion 

This chapter set out to debate different factors that may lead to child motherhood in 

Zimbabwe. It further pointed out that the persistence of child motherhood in Zimbabwe is a 

result of discrimination against girls based on sex, gender and age. Child motherhood rates 

are still high because of practices, such as kuzvarira, child marriage and chinamwari that 

depict girls as reproducing machines whose main role is child bearing and rearing. The laws 

                                                           
236Kheswa JG and Notole M ‘The Impact of Pornography on Adolescent Males’ Sexual Behaviour in the Eastern 
Cape, South Africa. A Qualitative Study’ (2014) 5(20) Mediterranean Journal of Social Sciences 2836. 
237Weber M, Quiring O and Daschmann G ‘Peers, parents and pornography: Exploring adolescents’ exposure to 
sexually explicit material and its developmental correlates’ (2012) 16(4) Sexuality & Culture 408; Morgan EM 
‘Associations between young adults' use of sexually explicit materials and their sexual preferences, behaviors, 
and satisfaction’ (2011) 48(6) Journal of sex research 520-530. 
238Braun-Courville DK and Rojas M ‘Exposure to sexually explicit Web sites and adolescent sexual attitudes and 

behaviors’ (2009) 45 Journal of Adolescent Health 156–162. 
239Jones A ‘Pimping your child: Commercial sexual exploitation and transactional child sexual abuse’ in Jones A 
Understanding child sexual abuse: Perspectives from the Caribbean. London: Palgrave Macmillan (2013) 113-
142. Tsaoussi A ‘Facebook, privacy and the challenges of protecting minors on social networking sites’ (2011) 
Paper presented at the 4th International Conference on Information Law, Thessaloniki, Greece 
240Human Rights Council ‘Report of the Special Rapporteur on the sale of children, child prostitution and child 
pornography, Najat Maalla M’jid’ available at 
https://bice.org/app/uploads/2014/04/CDH25_rapportRS_vente_enfants_12_13_EN.pdf (accessed 15 March 
2018). 
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on the age of sexual consent are also not clear, which is perpetuating child sexual abuse 

among girls. One can then argue that these laws negatively affect girls more than boys as 

some of the girl victims of rape fall pregnant and become child mothers. Pregnant girls also 

face challenges when they seek to terminate unwanted pregnancies, forcing them to end up 

seeking unsafe alternatives, which may be detrimental to their lives. 

For that reason, it is emphasised that the failure to protect its girls against child motherhood 

in addition to the rights of child mothers is a violation of children’s rights. In light of the causes 

of child motherhood, Zimbabwe is a State Party to international human rights law on the 

protection of children’s rights. As a State Party to international and regional human rights law, 

Zimbabwe has an obligation under the ratified international instruments, more cogently the 

CRC and African Children’s Charter, to do all within its powers to protect children against 

human rights violation.  

For this reason, Chapter 3 is a discussion of the international and regional human rights 

instruments in terms of their protection of girls against child motherhood. This discussion will 

lay a legal framework in analysing Zimbabwe’s legal and policy measures taken towards the 

protection of girls against child motherhood including the rights of child mothers in Chapters 

4 and 5 below.   
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CHAPTER 3 

 

THE INTERNATIONAL AND REGIONAL HUMAN RIGHTS LAW APPLICABLE AND THE 

PROTECTION OF GIRLS AGAINST CHILD MOTHERHOOD AND THE RIGHTS OF CHILD 

MOTHERS 

 

3.1 Introduction 

Chapter 2 has highlighted that girl children in Zimbabwe face a number of obstacles that 

prevent them from enjoying human rights on an equal basis with boys. It has identified child 

marriage, chinamwari, religious beliefs and a legal lacuna on the age of sexual consent as 

some of the major factors that lead to child motherhood. In this regard, girls continue to face 

such obstacles despite the fact that Zimbabwe has ratified human rights treaties, which 

safeguard against child rights violation.241 

The aim of this chapter is, therefore, to present and analyse the international human rights 

law framework that is relevant to the care and protection of girls against child motherhood. 

It will start with a critical analysis of the substantive rights applicable to child motherhood 

under international and regional human rights law. This section will particularly focus on the 

CRC, African Children’s Charter, the CEDAW and the Maputo Protocol.242 The substantive 

rights under discussion will also be limited to the rights to non-discrimination, health, 

education, freedom from sexual exploitation as well as guarantees against child marriage.  

The next section discusses the recent African and SADC human rights developments that are 

relevant in the protection of girls against child motherhood and the rights of child mothers. 

On a regional level, the Chapter discusses the 2017 Joint General Comment of the African 

Commission on Human and Peoples’ Rights and the African Committee of Experts on the 

Rights and Welfare of the Child on ending child marriage.243 On a sub-regional level, focus is 

                                                           
241For example, the rights to education, non-discrimination, dignity, freedom from all forms of abuse and 
health. 
242Other human rights treaties to support the CRC, African Children’s Charter, the CEDAW and the Maputo 
Protocol. 
243For a detailed discussion on these recent developments, see sections 3.4.1 and 3.4.2 below.  
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on the 2016 Model Law on Eradicating Child Marriages and Protecting Children already in 

Marriage.244  

3.2 Substantive rights in human rights law instruments applicable to child motherhood 

3.2.1 The right to equality and non-discrimination  

The CRC and the CEDAW guarantee human rights to all girls without discrimination.245 The 

CRC does not define ‘discrimination’. However, the CEDAW defines discrimination as a 

distinction made based on sex, which can impair women to enjoy their human rights.246 The 

CRC supplements the CEDAW by prohibiting any discrimination of a child based on sex, 

religion, ethnic or social origin, birth or another status such as gender.247 This principle also 

calls on State parties to act appropriately to prevent all forms of misperceptions.248 In the 

context of child motherhood, State Parties should adopt and implement measures that 

address harmful traditions that stigmatise girls in society. 

As pointed out earlier in Chapter 2, practices such as sexual dalliance, chinamwari and child 

marriage are deeply rooted in traditions and customs. 249  These practices target girls in 

particular.250 These practices expose girls to sexual abuse when they are married or have 

sexual intercourse with older men.251 The CEDAW Committee has also observed that gender 

disparities upset power relations and this leads to girls’ inability to refuse sex or insist on safe 

sex.252 In this way, these harmful traditional practices expose girls to the risk of contracting 

                                                           
244The thesis will utilise the Southern African Development Committee Gender Protocol to support arguments 
relating to the Model Law on Eradicating Child Marriages and Protecting Children already in Marriage. 
245The CCPR and CESCR in Article 2 also guarantee human rights to all people without discrimination. The Child 
Rights Information Network (CRIN) has observed the equality and non-discrimination clause as an ‘overarching 
principle of the Convention’. See, CRIN ‘Guide to non-discrimination and the CRC’ (2009) 4. 1-30. In addition, 
Illakiya and Ratnam also noted that non-discrimination ensures that children are treated equally. See, Illakiya K 
and Ratnam SK ‘Critical Evaluation of Children and Human Rights’ (2013) 2(11) International Journal of Science 
and Research 320. 319-326. 
246See Article 1 of the CEDAW. 
247Article 2(1) of the CRC requires: 

‘States Parties shall respect and ensure the rights set forth in the present Convention to each child 
within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her 
parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status’. 

248Committee on the Rights of the Child, General comment no. 5 (2003): General measures of implementation 
of the Convention on the Rights of the Child, 27 November 2003, CRC/GC/2003/5 para 12; UNICEF 
Implementation handbook for the Convention on the Rights of the Child (2007) 17.   
249See Chapter 1 above. 
250See for example a discussion of child marriage, kuzvarira and chinamwari discussed in Chapter 2. 
251See Chapter 1 above. 
252Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 
Recommendation No. 24: Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, chap para 
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STIs and HIV/AIDS.253 Furthermore, early marriages compromise the educational attainment 

of child brides.254 In the end, sexual dalliance and kuzvarira are some of the practices that are 

not only discriminatory, but also invariably infringe the girls’ enjoyment of other rights in the 

Conventions.  

Within the above context, the 2014 Joint General Recommendation/General Comment No. 

31 of the CEDAW Committee and No. 18 of the CRC Committee require State Parties to 

eliminate practices that negatively affect women and girls.255 State Parties must then adopt 

approaches that pro-actively address discrimination against girls.256 In doing so, State parties 

‘cannot simply be passive, relying on evolutionary processes or prohibitions’ but have an 

obligation ‘to take non-discriminatory affirmative action’ to empower girls.257 Instead, they 

can provide for free secondary education for girls, which can keep many girls including child 

mothers in school.258  

                                                           
18. See also Musandirire B Is marriage a haven or a risk for women in Zimbabwe in the era of HIV/AIDS: 
Interrogating women’s reproductive rights in marriage (unpublished LLM thesis, University of Zimbabwe, 2016) 
21. 
253Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 
Recommendation No. 24: Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, chap para 
18. See also Phaladze N and Tlou S ‘Gender and HIV/AIDS in Botswana: a focus on inequalities and 
discrimination’ (2006) 14(1) Gender & Development 23-35.  
254Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 
Recommendation No. 24: Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, chap para 
18 
255Committee on the Elimination of Discrimination against Women Committee on the Rights of the Child Joint 
general recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination 
against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 2014 
CEDAW/C/GC/31-CRC/C/GC/18 para 55. 
256In a concluding observation on Lesotho, the CRC Committee recommended the State Party to adopt 
proactive and comprehensive strategies that eliminate all forms of discrimination, especially against all 
vulnerable groups of children. See, Committee on the Rights of the Child Concluding observations on the 
second periodic report of Lesotho (2018) para 18. 
257Under international human rights law, discriminatory affirmative action is prohibited, but non-
discriminatory affirmative action is not only lawful, it is mandatory ‘whenever the well-being of one segment 
of society is lagging behind the rest of the nation.’ See, Abramson B A commentary on the United Nations 
Convention on the Rights of the Child: Article 2: The right of non-discrimination (2008) 42. Boston: Martinus-
Nijhoff Publishers. In a concluding observation to Malawi, the CRC Committee recommended the need for 
injecting resources to establish programmes that target most vulnerable groups as means of combating 
discrimination. See, Committee on the Rights of the Child Concluding observations on the combined third to 
fifth periodic reports of Malawi (2017) para 14.  
258Human Rights Watch ‘Africa: Pregnant Girls, Young Mothers Barred from School’ available at 
https://www.hrw.org/news/2018/06/14/africa-pregnant-girls-young-mothers-barred-school (accessed 11 
November 2018). 
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Keeping girls in secondary school is beneficial in reducing early pregnancy and child marriages: 

factors that cause child motherhood.259 Access to secondary education allows girls to access 

to comprehensive sexuality education and friendly sexual and reproductive health 

information.260 Of note, however, is that accessing secondary education does not guarantee 

girls not falling pregnant, as data reveals that some school going girls do get pregnant.261 

Despite this, equipping girls with secondary education, which includes sexual and 

reproductive health information, increases their chances of engaging in safe sex practices that 

reduce early pregnancy.262 This would also be beneficial in reducing the incidences of girls 

who drop out of school due to early pregnancy.263 Ultimately, it will protect girls against child 

motherhood. 

Furthermore, the Committee on Economic, Social and Cultural Rights (ECSR Committee) 

stated that non-discrimination is an essential principle for the exercise and enjoyment of 

rights guaranteed by the Convention.264 In order to promote gender equality, therefore, State 

parties must adopt and implement laws and policies that emancipate historically marginalised 

                                                           
259Mwambene observed that parents living in poverty force girls to swap school for marriage so that they can 
pay school fees for male siblings to continue schooling. See Mwambene L ‘Marriage under African customary 
law in the face of the Bill of Rights and international human rights standards in Malawi’ (2010) 10(1) African 
Human Rights Law Journal 90.   
260Langhaug LF, Cowan FM and Nyamurera T ‘Improving young people's access to reproductive health care in 
rural Zimbabwe’ (2003) 15(2) AIDS care 154. 147-157. Shaw D ‘Access to sexual and reproductive health for 
young people: bridging the disconnect between rights and reality’ (2009) 106(2) International Journal of 
Gynecology & Obstetrics 132-136. 
261In the past four years alone, local newspapers have reported various incidences where girls fall pregnant 
while in school. See Dailynews ‘100 high school girls pregnant’ available at  
https://www.dailynews.co.zw/articles/2014/07/27/100-chingwizi-school-girls-pregnant (accessed 12 
November 2018); Chronicle ‘6 girls pregnant: Ministry probes Founders High School’  available at 
https://www.chronicle.co.zw/6-girls-pregnant-ministry-probes-founders-high-sch/ (accessed 12 November 
20118). AllAfrica ‘Zimbabwe: Cops, Teachers Freely Impregnate Girls’ available at 
https://allafrica.com/stories/201711030434.html (accessed 12November 2018). 
262Human Rights Watch ‘Leave No Girl Behind in Africa: Discrimination in Education against Pregnant Girls and 
Adolescent Mothers’ (2018) 16.1-44  
263IRIN ‘Pregnancy need not put an end to education’ available at 
http://www.irinnews.org/news/2010/08/25/pregnancy-need-not-put-end-education (accessed 12 November 
2018). The Sunday News ‘Eight teens drop out of school due to pregnancy’ available at 
http://www.sundaynews.co.zw/eight-teens-drop-out-of-school-due-to-pregnancy/ (accessed 12 November 
2018). See also generally Lloyd CB and Mensch BS ‘Marriage and childbirth as factors in dropping out from 
school: an analysis of DHS data from sub-Saharan Africa’ (2008) 62(1) Population Studies 1-13. 
264Committee on Economic, Social and Cultural Rights, General comment No. 20: Non-discrimination in 
economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and 
Cultural Rights), 2 July 2009, E/C.12/GC/20 para 2; Ssenyonjo M Economic, Social and Cultural Rights in 
International Law (2016) 170. 

http://etd.uwc.ac.za/

https://www.dailynews.co.zw/articles/2014/07/27/100-chingwizi-school-girls-pregnant
https://www.chronicle.co.zw/6-girls-pregnant-ministry-probes-founders-high-sch/
https://allafrica.com/stories/201711030434.html
http://www.irinnews.org/news/2010/08/25/pregnancy-need-not-put-end-education
http://www.sundaynews.co.zw/eight-teens-drop-out-of-school-due-to-pregnancy/


55 
 

groups, girls in particular.265 The ECSR Committee also expressly orders states to address 

gender-based violence, including protecting girls ‘from practices that promote child marriage, 

marriage by proxy, or coercion’.266 In doing so, special and affirmative action measures will 

afford girls the enjoyment of their human rights as well protect them against harmful 

practices that can lead to child motherhood.267  

 In the African context, Article 3 of the African Children’s Charter guarantees every child the 

enjoyment of the rights and freedoms, without discrimination. It states that: 268 

‘Every child shall be entitled to the enjoyment of the rights and freedoms recognized and 

guaranteed in this Charter irrespective of the child’s or his/her parents’ or legal guardians’ 

race, ethnic group, colour, sex, language, religion, political or other opinion, national and 

social origin, fortune, birth or other status’. 

Various scholars have observed that Article 3 applies to both every child and to all rights 

contained in the Charter, which are dependent on this provision.269 Further, the enjoyment 

of other rights, such as education, health, and life is dependent on the realisation of the right 

to equality.270 For this reason, Article 3 is the non-autonomous provision, which is a principle 

of general application. 271  Explaining its importance in Institute for Human Rights and 

Development in Africa and Others v Kenya, the African Committee of Experts on the Rights 

                                                           
265United Nations Achieving Gender Equality, Women’s Empowerment and Strengthening Development 
Cooperation (2010) 14; Benschop M Rights and Reality: Are Women's Equal Rights to Land, Housing and 
Property Implemented in East Africa? (2002) 22. 
266Committee on Economic, Social and Cultural Rights, General Comment No. 16: The Equal Right of Men and 
Women to the Enjoyment of All Economic, Social and Cultural Rights (Art. 3 of the Covenant), 11 August 
2005, E/C.12/2005/4 para 27. See also Committee on the Rights of the Child Concluding observations on the 
combined third to fifth periodic reports of the Democratic Republic of the Congo (2017) paras 27 and 28. 
267Committee on Economic, Social and Cultural Rights, General comment No. 20: Non-discrimination in 
economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and 
Cultural Rights), 2 July 2009, E/C.12/GC/20 paras 8 and 9.   
268Article 3 of the African Children’s Charter. Article 18(3) of the Banjul Charter further buttresses the right to 
equality and non-discrimination by requiring African governments to eliminate any form of ‘discrimination 
against women and children’. See also Deng F ‘Human rights in the African context’ in Wiredu K (Ed) A 
companion to African philosophy (2004) 499-508. Oxford: Blackwell 
269Gose M The African Charter on the Rights and Welfare of the Child: An Assessment Of The Legal Value Of Its 
Substantive Provisions By Means Of A Direct Comparison to the Convention on the Rights of the Child (2002) 
47-48. Odongo G ‘Caught between progress, stagnation and a reversal of some gains: Reflections on Kenya's 
record in implementing children's rights norms’ (2012) 12(1) African Human Rights Law Journal 112-141. 
270Olaniyan K Corruption and Human Rights Law in Africa (2014) 199; Legal Resources Foundation v Zambia 
(2001) AHRLR 84 para 63. 
271Kaime T The African Charter on the Rights and Welfare of the Child: A Socio-legal Perspective (2009) 98; 
Bayefsky AF ‘The principle of equality or non-discrimination in international law’ (1990) 11(1) Human Rights 
Journal 3-4. 
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and Welfare of the Child (ACERWC) held that, Article 3 ‘fundamentally proscribes 

discrimination against the child so as to enable the enjoyment by the child of the rights and 

freedoms recognised and guaranteed in the Charter’.272 

Relevant from the above discussion is that Article 3 requires African governments to eliminate 

traditional practices, discriminatory laws and attitudes that inhibit the enjoyment of girls’ 

rights.273 In Chapter 2, the study observed that sexual dalliance disproportionately affects girls 

on grounds of sex and birth.274 In Binga, girls are married at puberty while child marriage 

widespread among the religious apostolic faith sects.275  

Due to the prevalence of discriminatory and exploitative attitudes in Zimbabwe, articles 21 

and 27 of the Charter can protect vulnerable and marginalised girls. Article 21(1) enjoins 

African governments to eliminate practices that discriminate children based on sex to the 

detriment of their health.276 Similarly, article 27 orders the elimination of ‘all forms of sexual 

exploitation and sexual abuse’.277 More cogently, ‘child marriage and the betrothal of girls 

and boys shall be prohibited and effective action, including legislation, shall be taken to 

specify the minimum age of marriage to be 18 years and make registration of all marriages in 

                                                           
272Binga is located in Matabeleland North of Zimbabwe. It is south of Lake Kariba Lake and borders Zambia and 
the Tonga people inhabit the area. See also, Institute for Human Rights and Development in Africa (IHRDA) and 
Open Society Justice Initiative (on behalf of Children of Nubian Descent in Kenya) v the Government of Kenya 
(2011) para 58 available at https://www.opensocietyfoundations.org/sites/default/files/ACERWC-nubian-
minors-decision-20110322.pdf (accessed 08 October 2016). In summary, the case dealt with a major difficulty 
for children of Nubian descent in Kenya to acquire citizenship. The complainants averred that since many 
Nubians do not have ID cards, it leaves their children stateless, as the vetting process that is applicable to 
children of Nubian decent to acquire an ID is extremely arduous, unreasonable, and discriminatory. 
273Mwambene L and Mawodza O ‘Children’s Rights Standards and Child Marriage in Malawi’ (2017) 17(3) 
African Studies Quarterly 27. 21-44 See also a discussion of Article 2 of the CRC, which is similar to Article 3 of 
the African Children’s Charter by Kaime T ‘The Convention on the Rights of the Child and the cultural 
legitimacy of children's rights in Africa: Some reflections’ (2005) 5(2) African Human Rights Law Journal 229-
230. 
274The practice allows male family members to have sex with sisters-in-law and nieces. See Chapter 2, section 
2.5. Zimbabwe Youth Council Harmful Cultural and Social Practices Affecting Children: Our Collective 
Responsibility (2014) 28.  
275Munikwa C The Binga outreach: The contextualisation of mission in the reformed church in Zimbabwe 
(unpublished PhD thesis, Stellenbosch University, 2011) 167; ZIMSTAT Zimbabwe Multiple Indicator Cluster 
Survey 2014, Final Report (2015) 230. 
276Article 21(1) of the African Children’s Charter; Lloyd A ‘Theoretical analysis of the reality of children's rights 
in Africa: An introduction to the African Charter on the Rights and Welfare of the Child’ (2002) 2(1) African 
Human Rights Law Journal 22. 
277Article 27 of the African Children’s Charter; Sloth-Nielsen J and Hove K ‘Mudzuru & Another v The Minister of 
Justice, Legal and Parliamentary Affairs & 2 Others: A review’ (2016) 16(2) African Human Rights Law 
Journal 562. 
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an official registry compulsory’.278 Clearly, these provisions provide a strong basis for tackling 

religious practices that perpetuate child marriage and other discriminatory practices, such as 

kuzvarira that lead to child motherhood.279 

Moreover, the Maputo Protocol also proscribes discrimination against women, including 

girls.280 It defines ‘discrimination against women’ as: 

‘any distinction, exclusion or restriction or any differential treatment based on sex and whose 

objectives or effects compromise or destroy the recognition, enjoyment or the exercise by 

women, regardless of their marital status, of human rights and fundamental freedoms in all 

spheres of life’.281  

Apart from the definition, Articles 2 and 5 of the Maputo Protocol call for the eradication of 

harmful practices and all forms of discrimination against women.282 The Maputo Protocol 

defines ‘harmful practices’ as ‘all behaviour, attitudes and/or practices which negatively 

affect the fundamental rights of women and girls, such as their right to life, health, dignity, 

education and physical integrity’.283 This implies that States must not treat women and girls 

different from men and boys in a manner that impairs the realisation of their basic human 

rights.284 More importantly, governments must endeavour to modify harmful practices that 

treat women in an adverse manner. 285  These provisions are therefore useful to address 

                                                           
278Article 21(2) of the African Children’s Charter. According to Sloth-Nielsen, ‘marriage’ under Article 21(2) 
remains undefined: hence, ‘by necessary implication all forms of marriage are envisaged to fall within the 
purview of article 21(2), including unregistered marriages and customary and religious marriages’. See, Sloth-
Nielsen J ‘Child marriage in Zimbabwe? The constitutional court rules “no”’ in Atkin B (Ed) International Survey 
of Family Law (2016) 541.  
279See generally, the causes of child motherhood discussed in Chapter 2 above. 
280Article 1(k) of the Maputo Protocol defines women widely to include girls. 
281Article 1(f) of the Maputo Protocol. 
282Articles 2 and 5 of the Maputo Protocol; Chirwa DM ‘Reclaiming (Wo) manity: the merits and demerits of 
the African protocol on women’s rights’ (2006) 53(1) Netherlands International Law Review 74; Biegon J 
‘Towards the adoption of guidelines for state reporting under the African Union Protocol on Women's Rights: 
A review of the Pretoria Gender Expert Meeting, 6-7 August 2009’ (2009) 9(2) African Human Rights Law 
Journal 641.  
283Article 1(g) of the Maputo Protocol. 
284Articles 2(1)(b) and 2(2) of the Maputo Protocol; Ssenyonjo M ‘Human rights of women in Africa: A 
prerequisite for human security' in Abass A (Ed) Protecting Human Security in Africa (2010) 207; Richter J 
Human Rights Education Through Ciné Débat: Film as a Tool to Fight Against Female Genital Mutilation in 
Burkina Faso (2016) 47. 
285Hellum A, Ikdahl I and Kameri-Mbote P ‘Turning the tide: Engendering human right to water and sanitation’ 
in Hellum A, Kameri-Mbote P and van Koppen B (ed) Water is Life: Women's human rights in national and local 
water governance in Southern and Eastern Africa (2015) 37.  
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discrimination and harmful practices and cultures that hinder women to enjoy their basic 

human rights. 

The study further argues that the elimination of discrimination contemplated by the Protocol 

must target the protection of girls against all ‘forms of violence, abuse, and intolerance’.286 

According to Banda, Article 5 of the Maputo Protocol does not only prohibit harmful practices 

but also requires the educating of communities so that they can change their patriarchal 

practices.287 As stated earlier in Chapter 2, girls in Zimbabwe are predisposed to child rape, 

which has the effect of causing stigma especially when the rape results in pregnancy and 

childbirth.288 Due to pregnancy, girls refrain from going to school because of bad name-calling 

and the fear of receiving embarrassing remarks from their peers and teachers.289 In addition, 

parents, teachers and other learners view pregnant girls as people with loose morals.290 

Because of these derogatory remarks, pregnant girls are discouraged to continue schooling, 

causing them to drop out of school. 291  By requiring State Parties to address such 

discriminatory attitudes, the Maputo Protocol provides a strong basis for girls to enjoy their 

rights without fear or want. 

Collectively, the non-discrimination clause enables the enjoyment of other human rights.292 

It further addresses harmful practices and discriminatory laws discussed in Chapter 2. To this 

end, non-discrimination is relevant in protecting girls against child motherhood as well as the 

rights of those girls who are already child mothers. Accordingly, Human Rights Watch 

                                                           
286Article 5(d) of the African Women Protocol.  
287Banda F ‘Blazing a trail: the African Protocol on Women's Rights comes into force’ (2006) 50(1) Journal of 
African Law 72 and 80; Nilsson AC Children and Youth in Armed Conflict (2013) 44.  
288See Chapter 2, section 2.6 above. 
289Dlamini N Teenage mothers’ experiences of motherhood- schooling, stigma and learned responsibility: a case 
study of teenage mothers of school going age in a peri-urban area in Kwa-Zulu Natal (unpublished Master of 
Arts thesis, Stellenbosch University, 2016) 37.  
290Bhana B et al ‘South African teachers’ responses to teenage pregnancy and teenage mothers in schools’ 
(2010) 12(8) Culture, Health and Sexuality 871-883.  
291Ncube D and Mudau TJ ‘Legalising the illegal’ interrogating the policy that allows pregnant school girls to go 
for maternity leave and come back to school: A case of selected secondary schools in Gwanda district’ (2017) 
4(2) Global Journal of Advanced Research 75.   
292See generally, Besson S ‘The principle of non-discrimination in the convention on the rights of the child’ 
(2005) 13(4) International Journal of Children's Rights 433-462; Vandenhole W Non-Discrimination and Equality 
in the view of the UN Human Rights Treaty Bodies (2005) 79.  
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accurately pointed out that ‘all girls have a right to education regardless of their pregnancy, 

marital or motherhood status’, which will be discussed below.293 

3.2.2 The right to education 

As alluded in the above discussion, the right to education is also relevant in protecting girls 

against child motherhood and the rights of child mothers in Zimbabwe. Under the CRC, article 

28(1) requires State Parties to ‘recognize the right of the child to education, and with a view 

to achieving this right progressively and based on equal opportunity, they shall, in particular, 

make education compulsory and available free to all’.294 Given the holistic nature of the CRC, 

State Parties must interpret Article 28 in conjunction with Article 29, which provides for the 

                                                           
293Human Rights Watch ‘Leave No Girl Behind in Africa: Discrimination in Education against Pregnant Girls and 
Adolescent Mothers’ (2018) 5. 
294The CRC does not provide for a clear definition of education. However, Delbrück has observed that 
international legal instruments usually refer to ‘education’ in a double sense. First as the provision of basic 
skills and second as the development of the intellectual, spiritual, and emotional potential of the young person 
or in other words the broader development of his or her personality. Indeed, the CRC Committee has 
emphasised that the notion ‘basic skills’ does not only include ‘literacy and numeracy but also life skills such as 
the ability to make well balanced decisions; to resolve conflicts in a non-violent manner; and to develop a 
healthy lifestyle, good social relationships and responsibility, critical thinking, creative talents, and other 
abilities which give children the tools needed to pursue their options in life’. See Delbrück J ‘The Right to 
Education as an International Human Right’ (1992) 35 German Yearbook of International Law 94 and 99; 
Committee on the Rights of the Child, General comment No. 1 (2001), Article 29 (1), The aims of education, 17 
April 2001, CRC/GC/2001/1, para 9. 
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‘aims of education’.295 The CRC Committee regards ‘education’ under Article 28(1) as referring 

to both formal and non-formal education.296  

In this regard, it urges State Parties to set up non-formal structures and to use informal 

educational programmes, especially when it is impossible for children to access formal 

education.297 More importantly, State Parties must ensure that these non-formal education 

opportunities share the same standards of learning applied to schools and comply with the 

human rights requirements in education, such as the principle of equal opportunity. 298  

                                                           
295Article 29 of the CRC provides: 

‘1. States Parties agree that the education of the child shall be directed to: 
(a) The development of the child's personality, talents and mental and physical abilities to 
their fullest potential; 
(b) The development of respect for human rights and fundamental freedoms, and for the 
principles enshrined in the Charter of the United Nations; 
(c) The development of respect for the child's parents, his or her own cultural identity, 
language and values, for the national values of the country in which the child is living, the 
country from which he or she may originate, and for civilizations different from his or her 
own; 
(d) The preparation of the child for responsible life in a free society, in the spirit of 
understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, 
national and religious groups and persons of indigenous origin; 
(e) The development of respect for the natural environment. 

2. No part of the present article or article 28 shall be construed so as to interfere with the liberty of 
individuals and bodies to establish and direct educational institutions, subject always to the 
observance of the principle set forth in paragraph 1 of the present article and to the requirements 
that the education given in such institutions shall conform to such minimum standards as may be laid 
down by the State’. 

  
296Formal education is structured, chronologically graded instruction, given in an educational institution while 
non-formal education is an organised educational activity outside the established formal classroom system,43 
such as village, community-based, or open air schooling.44 CRC Committee, General Guidelines regarding the 
form and the contents of the periodic reports (UN Doc. CRC/C/58, 1996), para. 106. Cattrijsse L ‘Children’s 
Rights and Education: The Right TO, IN and THROUGH Education: three interrelated imperatives’ in Verhellen E 
(Ed.) Understanding Children’s Rights (2000) 621; Coomans F ‘In search of the core content of the right to 
education’ in Chapman A and Russell S (Ed) Core obligations: Building a Framework for Economic, Social and 
Cultural Rights (2002) 226.  
297Committee on the Rights of the Child, General comment No. 7 (2005): Implementing Child Rights in Early 
Childhood, 20 September 2006, CRC/C/GC/7/Rev.1, para 14. 
298Realising its importance, the Committee on Economic Social and Cultural Rights interpreted education as 
‘both a human right in itself and an indispensable means of realizing other human rights’. It further stated that 
education is the primary vehicle for female emancipation. For this reason, the CRC Committee has emphasised 
the need for States parties to ensure that all young children receive education ‘in the broadest sense’. 
Committee on Economic, Social and Cultural Rights, General Comment No. 13: The Right to Education (Art. 13 
of the Covenant), 8 December 1999, E/C.12/1999/10 para 1. Committee on the Rights of the Child, General 
comment No. 20 (2016) on the implementation of the rights of the child during adolescence, 6 December 
2016, CRC/C/GC/20 para 71. 
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Informal educational programmes enable girls who drop out of school due to pregnancy, child 

mothers staying at home, and those living in poverty, to realise their right to education.299  

In addition, Verheyde has argued that Article 28(1)(a) imposes positive obligations on State 

Parties to progressively provide primary education that is both compulsory and cost-free.300 

The term ‘progressively’ takes cognisance of the fact that the rights to education is a second 

generation right, which will generally not be achieved fully in a short period owing to lack of 

resources.301 Regardless, progressive realisation ‘does not imply that States have unfettered 

discretion to do as they please when it comes to the fulfilment of socio-economic rights’ such 

as the right to education.302  Rather, Sloth-Nielsen and Mezmur argued that ‘progressive 

realisation’ requires State Parties to take the necessary steps within a reasonably short period 

for them to make primary education free and compulsory.303 Accordingly, the CRC Committee 

obligates State Parties to purchase uniform and school books, at least for children of poor 

families as part of the obligation to provide for cost-free primary education.304  

In support of the CRC Committee, Article 11(1) of the African Children’s Charter obligates 

State Parties to guarantee every child the right to education. More importantly, unlike Article 

28 of the CRC, the African Children’s Charter obligates State Parties to provide free and 

compulsory basic education. 305  Indeed, the African Children’s Charter, as does the CRC 

                                                           
299Nowak M ‘The Right to Education’ in Eide A, Krause C and Rosas A (Ed) Economic, Social and Cultural Rights 
(2001) 14.  
300According to Verheyde, ‘because education can serve two mutually conflicting purposes; to systematically 
discriminate against certain vulnerable groups and retain inequality or as a means to eliminate inequality, the 
drafters of the CRC came to a decision to put considerable weight on equality in education by reinforcing the 
general non-discrimination principle of Article 2(1) of the CRC. Verheyde M ‘Article 28: The right to education’ 
in Allen A et al (Eds) A commentary on the United Nations Convention on the Rights of the Child (2006) 11 and 
36.     
301UNICEF and UNESCO A Human Rights-Based Approach to education for all (2007) 40.  
302Thus, State Parties do not have the liberty to justify doing nothing or moving forward in a sluggish manner in 
the implementation of socio-economic rights. Moyo K ‘The jurisprudence of the South African Constitutional 
Court on socio-economic rights’ in Foundation for Human Rights Socio-economic Rights: Progressive 
Realisation? (2016) 58.  
303Sloth-Nielsen J and Mezmur BD ‘Free Education is a Right for Me: A report on Free and Compulsory Primary 
Education’ University of the Western Cape, Save the Children Sweden (2007) 11  
304This follows the view of the ESCR Committee that ‘free education’ means education should be free of charge 
and State Parties should abstain from imposing registration fees and other costs, such as compulsory levies on 
parents. See ESCR Committee General Comment No. 11 (1999) para 7. Brems E Human Rights: Universality and 
Diversity (2001) 139. 
305Article 11(3)(a) of the African Children’s Charter. Chirwa DM ‘Combating child poverty: The role of 
economic, social and cultural rights’ in Sloth-Nielsen J (Ed) Children's Rights in Africa: A Legal Perspective 
(2008) 96. Beiter KB The Protection of the Right to Education by International Law: Including a Systematic 
Analysis of Article 13 of the International Covenant on Economic, Social and Cultural Rights (2006) 218. 
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Committee,306 considers the cost free aspect of primary education as key and therefore State 

Parties should make free primary education immediately realisable to all children.307 The 

provision of free primary education reinforces Articles 28(1)(e) and 11(3)(d) of the CRC and 

African Children’s Charter, respectively. These provisions enjoin State Parties to take 

measures to encourage regular attendance at schools and the reduction of drop-out rates. To 

this end, the obligation to provide free primary education would be meaningless if State 

Parties do not address obstacles that hinder girls from attending school. 

The phenomenon of children dropping out of school is common. In Zimbabwe, poverty, 

religious and cultural practices are the main driving causes why girl children fail to enrol or 

drop out of school.308 Since many pregnant girls and child mothers face obstacles to access 

education in Africa, Article 11(6) of the African Children’s Charter requires State Parties ‘to 

ensure that children who become pregnant before completing their education shall have an 

opportunity to continue their education on the basis of their individual ability’. Thus, State 

Parties must take steps to ensure that what happens in school is sufficiently valuable and 

attractive to keep children there. 309  One can then argue that keeping girls in school is 

beneficial in minimising unwanted pregnancy as well as ensuring that child mothers realise 

their right to education, without restrictions. 

Similarly, the CEDAW and Maputo Protocol also call upon State Parties to ‘promote the 

enrolment and retention of girls in schools’ and provide non-formal education for girls who 

leave school prematurely.310 In the context of this study, implementation by the State Parties 

                                                           
306Committee on the Rights of the Child Concluding observations on the second periodic report of Zimbabwe 
(2016) para 67. 
307Committee on the Rights of the Child Concluding observations on the second periodic report of Zimbabwe 
(2016) para 69.  
308See generally Chapter 2 above. 
309The CRC Committee has taken a keen interest in State’s implementation of this obligation, not least because 
the children with the highest rates of school dropout tend to come from the groups generally discriminated 
against in education – among others, children with disabilities. The Committee has also encouraged countries 
to give priority to a variety of measures combating school dropout, including comprehensive policy reviews. 
The Committee has also encouraged countries to give priority to a variety of measures combating school 
dropout, including comprehensive policy reviews.  Hodgkin R and Newell P Implementation Handbook for the 
UN Convention on the Rights of the Child (2002) 320.    
310Articles 10(f) and 12(2)(c) of the CEDAW and Maputo Protocol, respectively. Commenting on these 
provisions, Durojaye posited that the promotion of literacy must include ‘information related to the sexual 
health needs of female adolescents’. In addition, Durojaye indicated the existence of gender disproportions 
‘between boy and girl enrolment’ especially in secondary schools and concluded that Article 12 of the Maputo 
Protocol particularly ‘provides a good opportunity to bridge the enrolment gap and to equip girls with sexual 
health education’. 
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of these obligations should have a positive impact on young girls, especially regarding their 

knowledge on sexual and reproductive health and information. 311  They also affirm that 

education is a fundamental tool necessary for the survival and development of young girls.312 

Indeed, Articles 10(h) and 14(1)(g) of the CEDAW and Maputo Protocol guarantee girls ‘access 

to specific educational information to help to ensure the health and well-being of families, 

including information and advice on family planning’. 313  Equipped with sexual health 

education, adolescent girls can delay early pregnancy and marriage, which are major 

determinants of child motherhood.314  

Furthermore, the CEDAW Committee correctly observed the importance of education as 

‘reducing female student drop-out rates, which are often both a cause and a result of 

premature pregnancy’.315 This is why both the CEDAW and Maputo Protocol place a negative 

obligation on State Parties to refrain from keeping pregnant girls or child mothers from 

continuing their education. 316  In doing so, State parties have a positive duty to address 

negative barriers that may hinder pregnant girls or child mothers’ access to education.317 As 

commonly observed, uneducated girls are less likely to be successful than their educated 

                                                           
311Explaining the importance of education, the African Commission noted that: 

‘Education is a fundamental right that affects the growth, development, and welfare of human beings, 
particularly children and youth. As a human right, education is the primary vehicle by which 
economically and socially marginalised children and adults can lift themselves out of poverty and 
obtain the means to participate fully in their community. It has a vital role in empowering women, 
safeguarding children from exploitative and hazardous labour and sexual exploitation, promoting 
human rights and democracy, protecting the environment, and controlling population growth'. 

See, African Commission ‘Principles and guidelines on the implementation of economic, social and cultural 
rights in the African Charter on Human and Peoples’ rights’ (2011) 34. 
312African Commission (2011) 34; Igras SM et al ‘Investing in very young adolescents' sexual and reproductive 
health’ (2014) 9(5) Global Public Health 559.  
313Banda F ‘Blazing a trail: the African Protocol on Women's Rights comes into force’ (2006) 50(1) Journal of 
African law 81-82.   
314Patel V et al accurately argued that ‘education equips children and adolescents with the core abilities to 
access resources, to assert their rights, and to serve as agents of change for several social and family 
problems’. See Patel V et al ‘Promoting child and adolescent mental health in low and middle income 
countries’ (2008) 49(3) Journal of child psychology and psychiatry 322.  
315Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 24: 
Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, para 28.     
316These challenges include; stigmatisation by colleagues, lack of support from both the school and home, lack 
of self-esteem and discrimination by the society. See also, Chigona A and Chetty R ‘Teen mothers and 
schooling: lacunae and challenges' (2008) 28 South African Journal of Education 261-281; Eloundou-Enyégué 
PM ‘Pregnancy-related dropouts and gender inequality in education’ (2004) 413 Demography 509–528. 
317Barmao-Kiptanui C, Kindiki JN and Lelan KJ ‘Impact of teenage motherhood on the academic performance in 
public primary schools in Bungoma County, Kenya’ (2015) 7(2) International Journal of Educational 
Administration and Policy Studies 62. 61-71; Lloyd CB and Mensch BS ‘Marriage and Childbirth as Factors in 
Dropping out from School: An Analysis of DHS Data from Sub-Saharan Africa’ (2008) 62(1) Population Studies 1.  
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counterparts. 318  As a result, retention of girls in schools and provision of non-formal 

education for girls who leave school prematurely enables girls to empower themselves 

economically and socially.319 For example, education enlightens girls on issues, such as family 

planning, which is important to control their fertility.320 Thus, the right to education enables 

girls to learn responsible behaviours that assist in delaying unwanted pregnancy that leads to 

child motherhood.321 It also allows child mothers to ‘develop the knowledge and skills needed 

to make full contributions in all spheres of public life’ on an equal basis with other girls and 

boys.322 

Additionally, Article 12(1)(c) of the Maputo Protocol requires State Parties ‘protect women, 

especially the girl-child from all forms of abuse, including sexual harassment in schools and 

other educational institutions and provide for sanctions against the perpetrators of such 

practices’.323 Article 12(1)(c) no doubt will benefit school going adolescent girls who are often 

sexually targeted by their teachers and fellow students.324 By addressing issues such as sexual 

abuse in schools, Zimbabwe will firstly protect pupils against risks such as pregnancy, child 

marriage, and child motherhood, and secondly, maximise the opportunity of child mothers to 

access education on an equal basis with other girls and boys.325 

                                                           
318Suen S ‘The education of women as a tool in development: Challenging the African maxim’ (2013) 1(2) Hydra 
64. 
319Gachukia E ‘Accelerating the education of girls and women in Sub-Saharan Africa: A development 
imperative’ (2004) 5-6. 
320Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 24: 
Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, para 28.     
321See generally, Patton GC et al ‘Our future: A Lancet commission on adolescent health and wellbeing’ (2016) 
387 (10036) The Lancet 2423-2478.  
322Committee on the Elimination of Discrimination against Women, CEDAW General Recommendation No. 36 
(2017) on the right of girls and women to education, CEDAW/C/GC/36, para 24(g). 
323Commenting on these provisions, Durojaye posited that the promotion of literacy must include ‘information 
related to the sexual health needs of female adolescents’.323 In addition, Durojaye indicated the existence of 
gender disproportions ‘between boy and girl enrolment’ especially in secondary schools and concluded that 
article 12(1)(a) ‘provides a good opportunity to bridge the enrolment gap and to equip girls with sexual health 
education’. See Durojaye E ‘Realizing access to sexual health information and services for adolescents through 
the protocol to the African Charter on the Rights of Women’ (2009) 16(1) Washington and Lee Journal of Civil 
Rights and Social Justice 152.  
324State Parties must also develop and implement safety measures to protect schoolchildren, particularly girls 
on their way to and from school. African Commission ‘Principles and guidelines on the implementation of 
economic, social and cultural rights in the African Charter on Human and Peoples’ rights’ (2011) 36. 
325Thus, the denial of education for adolescent girls based on gender, age or marital status, is a violation of the 
girls’ right to education.325 Zimbabwe is on a mission to reduce the adolescent teenage pregnancy rate from 24 
per cent to 12 per cent by 2020. Among women ages 15-49, about one in twenty (4.9 percent) were married 
before age 15, while among women ages 20-49 years, about one in three (32.8 percent) were married before 
age 18. See ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey 2014, Final Report (2015) 230. 
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It is also important to highlight that the CRC, African Children’s Charter, CEDAW and Maputo 

Protocol only oblige State Parties to provide ‘free’ and compulsory primary education.  Free 

secondary education must be progressively realised. 326  The study argues that while free 

primary education as a vital tool for better child development, secondary education is equally 

important for the continued growth and development of adolescents, especially girls, as they 

mature into adult women.327 The prevalence of girl school dropouts in Zimbabwe is higher at 

secondary than primary education level.328 Many of them never enrol or drop out of school 

due to poverty, or practices, which regard the education of girls as less important than that 

of boys.329 Thus, obligating State Parties to provide free secondary education, at least for poor 

girls, reduces school dropouts associated with pregnancy and early marriages.  

In addition, the CRC Committee emphasised that ‘school’ ‘plays an important role in the life 

of many adolescents, as the venue for learning, development, and socialization’.330 Indeed, 

many of the girls become adolescents in secondary school.331 It is also in secondary school 

                                                           
326The question as to when exactly the failure of a State to use the available resources to the maximum extent 
amounts to a breach of the Convention is, therefore, difficult to answer. This is mainly because the obligations 
to protect and to fulfill are obligations of result, leaving a large discretion to the State as to the means to 
accomplish these obligations. The precise content of these obligations is, therefore, likely to vary from one 
State to another; and over time in relation to the same State. Verheyde M ‘Article 28: The right to education’ 
in Allen A et al (Ed) A commentary on the United Nations Convention on the Rights of the Child (2006) 53.     
327Department for International Development Girls’ education: towards a better future for all (2005) 2. 
Glasgow: Department for International Development 
328Mawere has argued that more girls drop out of secondary school than primary school because of unwanted 
pregnancies and early marriages, which they conceive or enter at adolescent stage that normally takes place at 
secondary level of education. Mawere M ‘Girl Child Dropouts in Zimbabwean Secondary Schools: A Case Study 
of Chadzamira Secondary School in Gutu District’ (2012) 3(3) International Journal of Politics and Good 
Governance 3.   
329Some parents from poor families and religious beliefs hold the view that a girl child does not need 
secondary education because at primary school, she learns to read and write making her adequately educated. 
Maramura TC and Mago D ‘Girl-Pupil School Dropouts in Secondary Education in Masvingo District, Zimbabwe: 
Influencing Factors and Effects’ (2017) 13(1) Journal of Social Sciences 79. 
330Moreover, international human rights bodies have also called upon State parties to ensure that ‘no child 
leaves school without being equipped to face the challenges that he or she can expect to be confronted with in 
life’.330 In its General Comment No. 1, the CRC Committee explained that:  

‘Basic skills include not only literacy and numeracy but also life skills such as the ability to make well-
balanced decisions; to resolve conflicts in a non-violent manner; and to develop a healthy lifestyle, 
good social relationships and responsibility, critical thinking, creative talents, and other abilities which 
give children the tools needed to pursue their options in life’.  

Committee on the Rights of the Child, General comment No. 1 (2001), Article 29 (1), The aims of education, 17 
April 2001, CRC/GC/2001/1 para 9. Committee on the Rights of the Child (CRC), General comment No. 4 (2003): 
Adolescent Health and Development in the Context of the Convention on the Rights of the Child, 1 July 
2003, CRC/GC/2003/4, para 17. 
331As argued by Mawere, girls drop out of school more at secondary level than primary level they are prone to 
unwanted pregnancies and early marriages in secondary school than in primary school. Mawere M ‘Girl Child 
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where girls learn about sexual and reproductive health, including safe and unsafe sexual 

behaviours.332 Attending secondary education would be vital given that sexuality education 

which is not an open topic to discuss in many home settings.333 Given the emphasis of the 

importance of secondary school for adolescents by the CRC Committee, the study argues that 

State Parties must provide free secondary education for girls.334 This protects girls from early 

marriages and unwanted pregnancy, which leads to child motherhood.  

In summation, the above provisions lay out the foundation for the right to education. These 

standards also insist that education should be ‘child-centred, child-friendly and 

empowering’.335 Together, these provisions provide a strong basis for sending girls to school 

on an equal basis with boys. In school, girls learn responsible behaviours that assist in delaying 

pregnancy and ultimately early motherhood. Child mothers also develop their knowledge and 

skills essential to empower themselves and contribute to civic responsibility and national 

development. 

3.2.3 The right to the highest attainable standard of health 

The CRC and the African Children’s Charter in Articles 24(1) and 14(1) guarantee every child 

the right to have the best attainable standard of physical, mental and spiritual health.336 

According to Eide and Eide, ‘Article 24(1) does not provide for a right of the child to be healthy, 

which no agent or authority can guarantee’ but a right to 'the highest attainable standard of 

                                                           
Dropouts in Zimbabwean Secondary Schools: A Case Study of Chadzamira Secondary School in Gutu District’ 
(2012) 3(3) International Journal of Politics and Good Governance 3.    
332UNFPA ‘Zimbabwe School Health Policy to promote sexual and reproductive health in schools’ available at 
https://zimbabwe.unfpa.org/en/news/zimbabwe-school-health-policy-promote-sexual-and-reproductive-
health-schools (accessed 14 November 2018). Women's Lives around the World: A Global Encyclopedia [4 
volumes] 
333Chiweshe M and Chiweshe M ‘“Not My Child”: Parents’ denial about adolescent sexuality in Harare, 
Zimbabwe’ (2017) 11(3) Journal of family & reproductive health 119-127. Wamoyi J et al ‘Parent-child 
communication about sexual and reproductive health in rural Tanzania: Implications for young people's sexual 
health interventions’ (2010) 7(1) Reproductive Health 1-18.  
334Committee on the Rights of the Child, General comment no. 5 (2003): General measures of implementation 
of the Convention on the Rights of the Child, 27 November 2003, CRC/GC/2003/5, para. 8.     
335Committee on the Rights of the Child, General comment No. 1 (2001), Article 29 (1), The aims of education, 
17 April 2001, CRC/GC/2001/1, para 2. 
336According to the UNICEF, this right to health includes the provision of giving children and adolescence 
adequate health care. Monagle J and Thomasma have opined that the notion of ‘adequate health care’ 
connotes the best possible standard, which State Parties can give children to ensure they have access to 
medical assistance as well as protection against potential health risks that may affect their general well-being. 
See UNICEF ‘The African Charter on the Rights and Welfare of the Child’ available at 
http://www.unicef.org/esaro/African_Charter_articles_in_full.pdf (accessed 04 November 2018). See also 
Monagle J and Thomasma DC Health Care Ethics: Critical Issues for the 21st Century (2005) 388. 
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health'.337 In order to have the best attainable standard of health, Articles 21(1) and 24(3) of 

the African Children’s Charter and the CRC respectively enjoin State Parties to remove all 

practices that are prejudicial to the health of children.338 Thus, State Parties must ensure that 

parents or guardians guard against the use of practices that are prejudicial to the health of 

children. Regrettably, Chapter 2 observed that some parents and guardians in the country 

force their girl children to conform to practices, such as kuzvarira and sexual dalliance.339 

These practices are harmful because they expose girls to sexual exploitation and further affect 

their mental and spiritual health.340 Hence, parents and guardians who force their daughters 

to conform to kuzvarira and sexual dalliance neglect or ill-treat their girl children violate the 

CRC and the African Children’s Charter.341  

General Comment 15 of the CRC also gave normative content to Article 24(1) of CRC. The CRC 

Committee emphasised that Article 24(1) guarantees a child the right to control his or her 

health and body, as well as sexual and reproductive freedom to make responsible choices.342 

This interpretation is also pertinent to child motherhood. Firstly, it bestows upon girl children, 

not their parents nor guardians, the sole authority to make sexual and reproductive choices 

concerning their bodies.343 Secondly, Article 24(1) forbids parents and guardians to subject 

girls to cultural practices discussed in Chapter 2 because they directly and negatively affect 

                                                           
337See a detailed commentary of Article 24(1) of CRC in Eide A and Eide WB ‘Article 24: The Right to Health’ in 
Alen A et al (Eds) A Commentary on the United Nations Convention on the Rights of the Child (2006) 9. Leiden: 
Martinus Nijhoff Publishers. For a commentary of Article 14 of the African Children’s Charter, see Chirwa DM 
‘The merits and demerits of the African Charter on the Rights and Welfare of the Child’ (2002) 10(2) The 
International Journal of Children s Rights 164.  
338See a comparison of Articles 21(1) and 24(3) of the African Children’s Charter and the CRC in Mezmur BD 
‘The African Children's Charter versus the UN Convention on the Rights of the Child: A zero-sum game?’ (2008) 
23(1) SA Public Law 12. 
339See a detailed discussion of kuzvarira and chiramu in Chapter 2, sections 2.4 and 2.5, respectively. 
340Chapter 2 observed cultural practices, such as kuzvarira and chiramu undermine the rights of a girl child by 
giving a man absolute control to have sex without her consent. These practices expose girls to increased risk of 
early pregnancies, which would ultimately undermine the girls’ right to have the best attainable standard of 
physical, mental and spiritual health. See Chapter 2, sections 2.4 and 2.5, respectively. 
341Articles 14 and 24 of the African Children’s Charter and the CRC, respectively.   
342See Committee on the Rights of the Child (CRC), General comment No. 15 (2013) on the right of the child to 
the enjoyment of the highest attainable standard of health (art. 24), 17 April 2013, CRC/C/GC/15, para 24. 
More importantly, Detrick has observed that the CRC’s travaux préparatoires show that the wording is similar 
to Article 12(1) of the ICESCR. See Detrick S A Commentary on the United Nations Convention on the Rights of 
the Child (1999) 402.  
343Thus, Article 24(1) addresses most cultural practices that giving prioritises the decisions of parents and other 
caregivers at the expense of girl children.  
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the sexual and reproductive wellbeing of their girl children.344 Thus, Articles 24(1) and 24(3) 

of the CRC are significant in addressing the issue of child motherhood in Zimbabwe. 

Moreover, Article 24(2)(a), which obligates State Parties to reduce ‘infant and child mortality’ 

is also significant in protecting girls against child motherhood. 345  Sexual intercourse is a 

natural process, which also happens to be common among adolescents and has known health 

risks.346 This is why the CRC Committee has argued that while Article 24(2)(a) enjoins State 

Parties to reduce infant mortality, they should also equally reduce ‘adolescent morbidity and 

mortality, which is generally under-prioritized’.347 Therefore, addressing cultural practices, 

such as child marriage and chinamwari, can reduce adolescent morbidity and mortality 

because these practices cause pregnancy among girls.348 Some of these pregnant girls die due 

to lack of natal medical services,349 and others due to pregnancy complications or childbirth 

complications.350 Due to stigma, some girls engage in unprotected sex and when they fall 

pregnant, they carry out risky illegal abortions, which can lead to mortality.351  

                                                           
344See generally Chapter 2 above.  
345Beracochea et al observed that article 24(2)(a) of CRC is one of the international key provisions that give 
expression to the Goal 4 of the Millennium Developments Goals that deals with the issue of reducing child 
mortality. See, Article 24(2)(a) of the CRC; Beracochea E, Sawhney M and Chhetry U ‘Rights-based approaches 
and millennium development goals’ in Beracochea E, Weinstein C and Evans D (ed) Rights-Based Approaches 
to Public Health (2011) 92.  
346Traditional research on the psychosexual development of adolescents emphasises that adolescent (or 
premarital) sexual activity is potentially risky and harmful due to high prevalence rates of sexually transmitted 
infections (STIs) and unwanted teenage pregnancies. However, emerging research is no longer focusing on 
potentially risky aspects of young people’s sexual behavior but also on positive outcomes associated with 
sexual activity in adolescence and emerging adulthood. Thus, emerging research on psychosexual 
development of adolescents is aligning with the human-rights based approach as regards the autonomy of 
children on their sexual and reproductive rights. See Boislard MA, van de Bongardt D and Blais M ‘Sexuality 
(and lack thereof) in adolescence and early adulthood: A review of the literature’ (2016) 6(1) Behavioral 
Sciences 1-2. 1-24; Kar SK, Choudhury A and Singh AP ‘Understanding normal development of adolescent 
sexuality: A bumpy ride’ (2015) 8(2) Journal of human reproductive sciences 70-74. 
347Committee on the Rights of the Child, General comment No. 15 (2013) on the right of the child to the 
enjoyment of the highest attainable standard of health (art. 24), 17 April 2013, CRC/C/GC/15, para 33. 
348See Chapter 2, sections 2.2 and 2.3, respectively.  
349See generally, Kevany S et al ‘Socio-economic status and health care utilization in rural Zimbabwe: findings 
from Project Accept (HPTN 043)’ (2012) 3(13) Journal of public health in Africa 46-51; Muchabaiwa L et al 
‘Determinants of maternal healthcare utilization in Zimbabwe’ (2012) 5(2) International Journal of Economic 
Sciences and Applied Research 145-162.  
350ZIMSTAT and UNFPA ‘Inter-censal demographic survey’ (2017) 118. 1-192; Choguya NZ ‘Traditional and 
skilled birth attendants in Zimbabwe: a situational analysis and some policy considerations’ (2015) Journal of 
Anthropology 2. 
351It is also imperative to address the societal stigma in Zimbabwe associated with the use of condoms and 
other contraceptives among adolescents, which prevents pregnancy. According to Mr Bernard Madzima, head 
of family health in the health ministry, illegal abortions are the highest contributory factor causing adolescent 
maternal mortality at 16 percent. It is then necessary for Zimbabwe to make abortion reforms. See Reuters ‘As 
teenagers die, Zimbabwean lawmakers call for abortion reform’ available at 
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While Articles 24(1), 24(2)(a) and 24(3) are significant in protecting girls against child 

motherhood, Article 24(2)(d) protects the rights of child mothers, as follows: It requires State 

Parties to take all appropriate measures to ensure that mothers have access to appropriate 

and adequate pre-natal and post-natal health care.352 As noted in Chapter 1, while many girls 

neither plan nor want pregnancy and childbirth, some intend to become child 

mothers.353 Hence, the latter must equally enjoy right to adequate pre-natal, natal and post-

natal health care (emphasis added). For this reason, General Comment 15 of the CRC rightly 

argued that:354 

‘the care that women receive before, during and after their pregnancy has profound 

implications for the health and development of their children. Fulfilling the obligation to 

ensure universal access to a comprehensive package of sexual and reproductive health 

interventions should be based on the concept of a continuum of care from pre-pregnancy, 

through pregnancy, childbirth and throughout the post-partum period. Timely and good 

quality care throughout these periods provides important opportunities to prevent the 

intergenerational transmission of ill-health and has a high impact on the health of the child 

throughout the life course’. 

The provision of appropriate and adequate natal health care would enable girls who fall 

pregnant to prevent risk situations that can occur during pregnancy and post pregnancy 

periods that have direct linkages to adolescent morbidity and mortality.355 Failure to provide 

such health care services by State Parties would amount to grave violation of the human rights 

                                                           
https://www.reuters.com/article/us-zimbabwe-abortion-law/as-teenagers-die-zimbabwean-lawmakers-call-
for-abortion-reform-idUSKBN1IA00J (accessed 6 November 2018). 
352Similarly, Article 12(2) (a) of the ICESCR obliges State Parties to reduce stillbirth rate and infant mortality in 
order to realise the right to have the best attainable standard of health. See Committee on Economic, Social 
and Cultural Rights, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12 
of the Covenant), 11 August 2000, E/C.12/2000/4, para 44. It stressed that failure by State Parties to take all 
the necessary steps to reduce maternal mortality, violates a series of human rights including the right to have 
the best attainable standard of health. 
353United Nations Population Fund Girlhood, not motherhood: Preventing adolescent pregnancy (2015) 7-10. 
See also Yakubu I and Salisu WJ ‘Determinants of adolescent pregnancy in sub-Saharan Africa: a systematic 
review’ (2018) 15(15) Reproductive Health 4.   
354Committee on the Rights of the Child (CRC), General comment No. 15 (2013) on the right of the child to the 
enjoyment of the highest attainable standard of health (art. 24), 17 April 2013, CRC/C/GC/15, para 53.  
355Committee on the Rights of the Child, Concluding observations on the second periodic report of Zimbabwe 
(2016) para 59. See also, The African Committee of Experts on the Rights and Welfare of the Child, Concluding 
observations and recommendations on the Republic of Zimbabwe on the status and implementation of the 
African Children’s Charter on the Rights and Welfare of the Child (2017) para 38. 
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of girls and child mothers, posing serious threats to their own and their infants’ right to 

health.356  

Finally, a discussion of Article 24(2)(a) has shown that some adolescents engage in 

unprotected sexual intercourse due to stigma against the use of contraceptives by young 

children.357 In addressing this problem, Article 24(2)(f) of the CRC requires States Parties ‘to 

develop preventive health care, guidance for parents and family planning education and 

services’. Commenting on the requirement to ‘develop preventative health care’, the CRC 

Committee argued that States Parties should create an environment that protects children 

from violence at home, in schools and in public spaces.358  

Furthermore, a lower prevalence in child pregnancy also minimises child infant mortality and 

morbidity rates.359  Due to these positives outcomes, the Zimbabwean government must 

ensure access to family planning methods as a means of curbing child mortality.360 In the 

same vein, the denial of contraceptives is double jeopardy for girls: first, it is a violation of the 

adolescent girls’ right to health.361 Second, it leads to the birth of infants by young girls; 

thereby, becoming child mothers.  

                                                           
356Committee on Economic, Social and Cultural Rights, General Comment No. 14: The Right to the Highest 
Attainable Standard of Health (Art. 12 of the Covenant), 11 August 2000, E/C.12/2000/4, para 44.  
357Beracochea E, Sawhney M and Chhetry U ‘Rights-based approaches and millennium development goals’ in 
Beracochea E, Weinstein C and Evans D (ed) Rights-Based Approaches to Public Health (2011) 92.  
358Committee on the Rights of the Child, General comment No. 4 (2003): Adolescent Health and Development 
in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, paras 24-27. The 
Committee on Economic, Social and Cultural Rights in General Comment No. 22 further emphasised that the 
right to sexual and reproductive health is also indivisible from and interdependent with other human rights. 
Therefore, State parties must have ‘an adequate number of functioning health care facilities, services, goods 
and programs’ that their populations should access in order to enjoy the fullest possible range of sexual and 
reproductive health care. See Committee on Economic, Social and Cultural Rights, General comment No. 22 
(2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, 
Social and Cultural Rights), 2 May 2016, E/C.12/GC/22, paras 9, 12 and 15. 
359In Africa, young pregnancies are associated with complications that can lead to the death of both the 
adolescent mother and her infant child. Hence, interventions such as the provision for family planning greatly 
minimises unintended pregnancy and other risks such as early motherhood. See, Katz J et al ‘Mortality risk in 
preterm and small-for-gestational-age infants in low-income and middle-income countries: a pooled country 
analysis’ (2013) 382(9890) The Lancet 417-425; Sinha S et al ‘Association between maternal age at childbirth 
and perinatal and under-five mortality in a prospective birth cohort from Delhi’ (2016) Indian Pediatrics 5.  
360Committee on the Rights of the Child, General comment No. 4 (2003): Adolescent Health and Development 
in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, paras 28 and 31. 
361Articles 14 and 24 of the African Children’s Charter and CRC, respectively. See also Gose M The African 
Charter on the Rights and Welfare of the Child: An Assessment Of The Legal Value Of Its Substantive Provisions 
By Means Of A Direct Comparison to the Convention on the Rights of the Child (2002) 85.  

http://etd.uwc.ac.za/



71 
 

Apart from the CRC and the African Children’s Charter, the CEDAW and the Maputo Protocol 

also provide for the right to have the best attainable standard of physical, mental and spiritual 

health. These treaties are applicable to child motherhood because they define ‘women’ to 

include girls and adolescents. 362  In addition, ‘girl children and adolescent girls are often 

vulnerable to sexual abuse by older men and family members, placing them at risk of physical 

and psychological harm and unwanted and early pregnancy’.363 Starting with the CEDAW, 

Article 12(1) read together with Article 14(2)(b) calls upon State Parties to eliminate 

discrimination against women so that they can have access to health care services, including 

those related to family planning.364 Article 12(2) further calls upon State Parties to ensure that 

women have adequate services in relation to, amongst others, pregnancy, confinement and 

post-natal period.365  

According to Cusack and Cook, Article 12 is significant in that it gives women the right to 

access reproductive services, which are largely inaccessible to women in need. 366  In the 

context of child motherhood, the exclusion of girls from accessing medical services, such as 

contraceptives, amounts to unfair discrimination.367 In light of this, General Comment 24 of 

CEDAW calls upon State Parties to put in place all appropriate measures to ensure that 

                                                           
362See Article 1(k) of the Maputo Protocol and Committee on the Elimination of Discrimination Against 
Women, CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health), 
1999, A/54/38/Rev.1, chap. I, para 8. 
363Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 24: 
Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, chap. I, para 12(b).  
364Article 14(2)(b) guarantees women the right ‘to have access to adequate health care facilities, including 
information, counselling, and services in family planning'. Southard has rightly argued that Article 14 is 
‘visionary in addressing the systemic inequities facing women’ while Burrows opined that it demonstrates the 
‘flexible attitude in defining the scope of women’s rights’. Southard JL ‘Protection of Women’s Human Rights 
under the Convention on the Elimination of All Forms of Discrimination Against Women’ (1996) 8(1) Pace 
International Law Review 83. Burrows N ‘The 1979 Convention on the Elimination of All Forms of 
Discrimination Against Women’ (1985) 32(3) Netherlands International Law Review 447. See also Pruitt LR 
‘Deconstructing CEDAW’s Article 14: Naming and explaining rural difference’ (2011) 17 William & Mary Journal 
of Women and the Law 350.  
365Bustelo C ‘Reproductive Health and CEDAW’ (1995) 44(4) American University Law Review 1147; Evatt E 
‘Finding a Voice for Women's Rights: The Early Days of CEDAW’ (2002) 34(3) George Washington International 
Law Review 515-554.   
366Cusack and Cook observed that single women do not often enjoy their right to access sexual and 
reproductive services based on their marital status. This argument is valuable in the context of adolescent girls 
as well because they fail to family planning services, such as condoms based on age, sex, and marital status. 
See Cusack S, Cook RJ ‘Stereotyping Women in the Health Sector: Lessons from CEDAW' (2009) 16(1) 
Washington and Lee Journal of Civil Rights and Social Justice (2009) 50.  
367Article 12 of the CEDAW. 
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women realise their right to health care. 368  For example, State Parties should address 

biological, socio-economic and psychosocial conditions specific to women that hinder them 

from effectively enjoying their health rights.369 They should also put in place sanctions for 

violations of rights by private persons and organisations.370 More importantly, State Parties 

should prioritise the prevention of unwanted pregnancy through family planning and 

provision of sexuality education, including safe motherhood programmes.371 Finally, State 

Parties should amend legislation that criminalises abortion.372  

Coming to the Maputo Protocol, Article 14 provides for the ‘health and reproductive rights’ 

of women.373 Article 14(1)(a) specifically requires State Parties to respect and promote the 

right of women to control their fertility.374 This provision is fundamental in giving women their 

sexual autonomy, especially in African societies where men (as heads of the family) want to 

decide if, when and how often their wives should have children.375 As a result, the Maputo 

Protocol empowers African women, including girls to control their sexuality and reproductive 

                                                           
368They should refrain from obstructing action taken by women in realization of their health goals and allocate 
resources for programmes targeting adolescents. Committee on the Elimination of Discrimination Against 
Women, CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health), 
1999, A/54/38/Rev.1, chap. I, para 17. 
369Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 24: 
Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, chap. I, para 12. See Cusack S Cook RJ 
‘Stereotyping Women in the Health Sector: Lessons from CEDAW' (2009) 16(1) Washington and Lee Journal of 
Civil Rights and Social Justice (2009) 73. 
370Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14: The Right to the 
Highest Attainable Standard of Health (Art. 12 of the Covenant), 11 August 2000, E/C.12/2000/4, paras 11 and 
12. 
371In addition, State Parties should also monitor the provision of health services for women, infuse gender-
sensitive courses on women’s health in training curricular for health workers and ensure that women’s rights 
to privacy, autonomy, choice, informed consent and confidentiality are respected within health systems. See 
Hardee K et al ‘Voluntary Family Planning Programs That Respect, Protect, and Fulfil Human Rights—A 
Conceptual Framework’ (2014) 11.  
372Londono P ‘Redrafting abortion rights under the Convention: A, B and C v. Ireland’ in Brems E (Ed) Diversity 
and European Human Rights: Rewriting Judgments of the ECHR (2013) 98. Cambridge: Cambridge University 
Press See also generally, Van der Reyden D ‘The right to respect for autonomy-Part II’ (2008) 38(3) South 
African Journal of Occupational Therapy 18-23. 
373Article 14 of the Maputo Protocol; Kangaude G ‘Enhancing the role of health professionals in the 
advancement of adolescent sexual health and rights in Africa’ (2016) International Journal of Gynecology & 
Obstetrics 132(1), hereinafter Kangaude G (2016) 105.  
374See Article 14(1)(a) of the Maputo Protocol. 
375Durojaye E ‘Advancing gender equity in access to HIV treatment through the protocol on the rights of 
women in Africa’ (2006) 6(1) African Human Rights Law Journal 192.  
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capacity; thereby, addressing male dominance, which perpetuates patriarchy and 

undermines women and children’s rights.376  

The right of women to control their fertility has direct linkages with Articles 14(1)(b)  and (c) 

of the Maputo Protocol. They respectively guarantee women ‘the right to decide whether to 

have children, the number of children, and the spacing of children’ and choose any method 

of contraception. General Comment 2 of the Maputo Protocol gave normative content to 

Articles 14(1)(a), (b) and (c). It emphasised that ‘the rights to exercise control over one’s 

fertility, to decide one’s maternity, the number of children and the spacing of births, and to 

choose a contraception method, are inextricably linked, interdependent and indivisible’.377 In 

support of the African Commission, Tamale has argued that: 378 

‘when a woman can control her fertility; when she can choose whether to have children; when 

she can determine how often she can have children; when she can have sex and not fear that 

the outcome will be an unwanted pregnancy, she breaks the chains that permanently 

condemn her to the domestic arena’. 

To this end, Articles 14(1)(a), (b) and (c) of the Maputo Protocol lay down normative standards 

for the protection of girls against becoming child mothers. They call upon State Parties to 

address laws, policies, socio-cultural attitudes and standards that impede access to 

contraception/family planning.379 Thus, State Parties violate a woman’s right to life, non-

                                                           
376Tamale has opined that ‘there is considerable power reposed in the function of reproduction, which is the 
direct consequence of possessing a womb. Recognising this power, capitalist-patriarchal societies have worked 
hard to regulate and control it in many different ways. First, society links the direct function of women in the 
biological reproductive process to their gender roles. Hence, society ‘naturalises’ and ‘normalises’ the role of 
nurturing and rearing children to women’. This conflicts with Article 14(1)(a) and violates other rights, such as 
non-discrimination in the Maputo Protocol. See, Tamale S ‘Controlling Women's Fertility in Uganda’ (2016) 
13(24) Sur International Journal on Human Rights 119.  
377African Commission on Human and Peoples' Rights, General Comment No. 2 on Article 14.1 (a), (b), (c) and 
(f) and Article 14. 2 (a) and (c) of the Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa, para 23. It is important to highlight that the discussion in this General Comment of 
Articles 14(1)(a), (b) and (c) is all too brief (three sentences only). The African Commission ought to elucidate 
further on these provisions in order to give proper normative content and guidance to the State Parties when 
implementing these provisions. Certainly, there is need for thorough and insightful normative content on 
Articles 14(1)(a), (b) and (c) by the African Commission since General Comments are soft law.  
378Tamale S ‘Controlling Women's Fertility in Uganda’ (2016) 13(24) Sur International Journal on Human 
Rights 119.117-128. See also Ssenyonjo M ‘Culture and the human rights of women in Africa: Between light 
and shadow’ (2007) 51(1) Journal of African Law 51. 
379In light of Article 14(1), Gawaya and Mukasa rightly argued that the Maputo Protocol ‘legitimises the 
struggles for gender equality and the promotion and protection of women’s rights as an African struggle. If 
properly harnessed, it can serve as an effective tool to be used by African women, to support their 
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discrimination and health if they ‘deprive her of her decision-making power and force her to 

undergo early pregnancy, unsafe or unwanted pregnancy, with as consequence, the 

temptation to seek unsafe at the risk of her health and her life’.380 By clearly setting out what 

constitutes a violation of Articles 14(1)(a), (b) and (c), the African Commission is unequivocal: 

gender inequalities that adversely affect girls in receiving sexual health information and 

accessing medical services, such as contraception necessary in preventing pregnancy, are not 

to be tolerated.381  

Furthermore, Article 14(2)(b) of the Maputo Protocol, which is similar to Article 12(2) of the 

CEDAW, also relevant for the protection of the rights of pregnant girls and child mothers. It 

requires State Parties to ‘establish and strengthen existing pre-natal, delivery and post-natal 

health and nutritional services for women during pregnancy and while they are breast-

feeding’.382 Article 14(2)(b), therefore, reinforces Articles 14(1)(a), (b) and (c). The right to 

control fertility and decide the number of children is meaningless if pregnant girls and child 

mothers lack appropriate and adequate pre-natal, delivery and post-natal health and 

nutritional services. 

Lastly, Article 14(2)(c) authorises legal abortions and gives women the right to terminate a 

pregnancy, which results from incest or rape or where the continuation of the pregnancy will 

endanger the health or life of the mother.383 The African Commission urges State Parties not 

to put the lives of women by denying them access to legal security procedures, which would 

                                                           
empowerment’. See Gawaya R and Mukasa R ‘The African women's protocol: a new dimension for women's 
rights in Africa’ (2005) 13(3) Gender & Development 49. 
380African Commission on Human and Peoples' Rights, General Comment No. 2 on Article 14.1 (a), (b), (c) and 
(f) and Article 14. 2 (a) and (c) of the Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa, para 27. Durojaye E ‘Realizing Access to Sexual Health Information and Services for 
Adolescents through the Protocol to the African Charter on the Rights of Women’ (2009) 16(1) Washington 
and Lee Journal of Civil Rights and Social Justice 153.  
381Chirwa DM ‘Reclaiming (Wo) manity: The Merits and Demerits of the African Protocol on Women’s Rights’ 
(2006) 53(1) Netherlands International Law Review 84. 63-96. See also, Durojaye E ‘Advancing gender equity in 
access to HIV treatment through the protocol on the rights of women in Africa’ (2006) 6(1) African Human 
Rights Law Journal 195.  
382For a commentary of Article 12 of CEDAW, see Aasen HS ‘Maternal mortality and women’s right to health’ in 
Hellum A and Aasen HS (Ed) Women's Human Rights: CEDAW in International, Regional and National Law 
(2013) 299-300. See also Cook RJ and Undurraga V ‘Article 12’ in Freeman MA et al (Ed)_The UN Convention on 
the Elimination of All Forms of Discrimination Against Women: A Commentary (2012) 316.  
383Ocran C ‘The Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in 
Africa’ (2007) 15(1) African Journal of International and Comparative Law 149. 147-152. Ngwena hailed Article 
14 as a pacesetter at international law regarding an explicit recognition of abortion rights for women. See 
Ngwena C ‘Protocol to the African Charter on the Rights of Women: Implications for access to abortion at the 
regional level’ (2010) 110(2) International Journal of Gynaecology and Obstetrics 163–166. 
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cause them to resort to unsafe, illegal abortions.384 Durojaye and Ngwena further emphasised 

that the right to reproductive health is meaningless if women faced with unwanted 

pregnancies are forced either to become mothers or to resort to unsafe abortions. 385 

Therefore, State Parties must ensure that abortions are not performed in unhealthy 

conditions, which adolescent girls particularly seek to terminate pregnancies through 

unqualified or unspecialized service providers.386 This protects adolescent girls from resorting 

to unsafe abortions, which may ultimately contribute to their sudden death or life-long 

illnesses. 

However, Article 14(2)(c) of the Maputo Protocol excludes socio-economic reasons and mere  

request as grounds for abortion.387 Ngwena has thus argued that the circumscribed abortion 

grounds do not give sufficient ‘enabling rights’ for women to request abortion.388 He further 

argued that excluding socio-economic reasons and mere request as grounds for abortion ‘is a 

refusal to accept that the majority of women seek abortion because of their socio-economic 

circumstances and that women are entitled to safe, legal abortion’.389 Although the Maputo 

Protocol does not provide for abortion on request and on socio-economic grounds, Nabaneh 

has argued that the African Commission ‘can employ a purposive interpretation by reading 

implicitly into Article 14(2)(c) these two grounds or broadly interpreting the right to health’.390 

                                                           
384African Commission on Human and Peoples' Rights, General Comment No. 2 on Article 14.1 (a), (b), (c) and 
(f) and Article 14. 2 (a) and (c) of the Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa, para 39.  
385Ngwena C and Durojaye E (Ed) Strengthening the protection of sexual and reproductive health and rights in 
the African region through human rights (2014) 5. Ngwena further concurs with Durojaye and argues that 
African women are rarely able to realise the right to abortion given the high prevalence of unsafe abortions in 
the region. See Ngwena C ‘Taking women's rights seriously: using human rights to require state 
implementation of domestic abortion laws in African countries with reference to Uganda’ (2016) 60(1) Journal 
of African Law 110. 
386African Commission on Human and Peoples' Rights, General Comment No. 2 on Article 14.1 (a), (b), (c) and 
(f) and Article 14. 2 (a) and (c) of the Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa, para 39.  
387Article 14(2)(c) of the Maputo Protocol provides:  

‘States Parties shall take all appropriate measures to protect the reproductive rights of women by 
authorising medical abortion in cases of sexual assault, rape, incest, and where the continued 
pregnancy endangers the mental and physical health of the mother or the life of the mother or the 
foetus’. 

388Ngwena C ‘Inscribing abortion as human right: Significance of the protocol on the rights of women in Africa 
(2010) 32(4) Human Rights Quarterly 843. 
389Ngwena C ‘Access to legal abortion: developments in Africa from a reproductive and sexual health rights 
perspective’ (2004) 19(2) SA Public Law 334.  
390Nabaneh S A purposive interpretation of Article 14(2)(c) of the African Women’s Protocol to include abortion 
on request and for socio-economic reasons (unpublished LLM thesis, University of Pretoria, 2012) 39. See also 
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This would enable girls faced with pregnancy not directly linked with the circumscribed 

grounds under Article 14(2)(c) to make a choice whether to abort or keep the pregnancy. 

Therefore, that State Parties must provide abortion upon request, given that the previous 

Chapter observed that the lack of abortion upon request is contributing to child motherhood.  

3.2.4 The right to be free from sexual exploitation 

The right to be free from sexual exploitation is also important in protecting girls against child 

motherhood and other rights of child mothers. The CRC in Article 19 requires State Parties to 

take extensive measures that protect children against all forms of abuse that they may incur 

while in the care of their parents and guardians.391 Similarly, Articles 34 and 36 of the CRC 

also obligate State Parties to protect girls against sexual exploitation.392 Bennett et al have 

observed that the duty to protect the child against exploitation undoubtedly advances the 

promotion of the rights of girls given their position as a vulnerable group. 393  Indeed, 

protection against sexual exploitation enables the optimal well-being, health, survival and 

development of girls.394 

                                                           
Yeshanew SA ‘Approaches to the justiciability of economic, social and cultural rights in the jurisprudence of the 
African Commission on Human and Peoples' Rights: Progress and perspectives’ (2011) AHRLJ 11(2) 323.  
391See, article 19(1) of CRC; Kimbrough-Melton R ‘Child maltreatment as a problem in international law’ in 
Korbin JE and Krugman RD (ed) Handbook of Child Maltreatment (2014) 543.  
392Article 34 of the CRC requires State Parties to protect children against all forms of sexual abuse by taking 
‘measures to prevent: (a) The inducement or coercion of a child to engage in any unlawful sexual activity; 
(b) The exploitative use of children in prostitution or other unlawful sexual practices; (c) The exploitative use of 
children in pornographic performances and materials’. Article 36 of the CRC protects children against all other 
forms of exploitation prejudicial to any aspects of the child's welfare. To achieve this, Article 19 of the CRC 
enjoins States Parties to protect children ‘from all forms of physical or mental violence, injury or abuse, neglect 
or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), 
legal guardian(s) or any other person who has the care of the child’. 
2. Such protective measures should, as appropriate, include effective procedures for the establishment 
of social programmes to provide necessary support for the child and for those who have the care of the 
child, as well as for other forms of prevention and for identification, reporting, referral, investigation, 
treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, 
for judicial involvement. 
393Bennett S et al ‘The need for a General Comment for Article 19 of the UN Convention on the Rights of the 
Child: Toward enlightenment and progress for child protection’ (2009) 33 Child Abuse & Neglect 33 785.  
394The CESCR and ICCPR be careful with abbreviations that you have not introducedin Articles 7 and 8 also 
order State Parties protect children and young persons from economic and social exploitation, including all 
forms of slavery. They consider that freedom from slavery and economic abuse affords girls the necessary 
protection from sexual abuse. This argument flows from the fact that both economic abuse and slavery amass 
elements of control over girls, which forces them to depend on the perpetrator financially. This indicates that 
child prostitutes can be sexually enslaved for own or their perpetrator’s financial gain. Human Rights 
Committee, CCPR General Comment No. 28: Article 3 (The Equality of Rights between Men and Women), 29 
March 2000, CCPR/C/21/Rev.1/Add.10, para 12. Human Rights Committee, CCPR General Comment No. 20: 
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Moreover, the CRC Committee has recognised girls as being particularly vulnerable to sexual 

abuse as well as mental and physical violence.395 For this reason, State Parties must prevent 

sexual violence of children by their caregivers because violence against girls is not only 

unjustifiable, but also preventable. 396  The CRC Committee has further called upon State 

Parties to respect the best interests of girls as well as treating them as rights-holders, 

especially when they are victims of sexual violence.397  This is significant since Chapter 2 

revealed that parents and guardians sometimes force victims of sexual abuse to marry their 

perpetrators to cover up the crime, which constitutes about 11 per cent of child marriage in 

Zimbabwe.398 Thus, sexual abuse exposes girls to mental, psychological and physical violence 

and girls require maximum protection from such sexual danger, which includes child 

prostitution, cohabitation, and forced marriage.399 

Further, the CEDAW Committee has urged State Parties to enlighten parents and guardians 

on the need to respect girls as rights-holders, whose interests are of paramount 

consideration. 400  In its Concluding Observations to Zimbabwe, for example, the CEDAW 

Committee has urged the State Party to ‘address barriers to girls’ education, such as negative 

cultural attitudes, early marriage, excessive domestic duties, and take steps to retain all girls 

                                                           
Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), 10 March 
1992, para 11; Scarpa S Trafficking in Human Beings: Modern Slavery (2008) 89. 
395Committee on the Rights of the Child, General comment No. 13 (2011): The right of the child to freedom 
from all forms of violence, 18 April 2011, CRC/C/GC/13, para 16 and 19. Nifosi-Sutton I The Protection of 
Vulnerable Groups under International Human Rights Law (2017) available at 
https://books.google.co.za/books?id=-
kYrDwAAQBAJ&pg=PT42&dq=The+CRC+Committee+has+recognised+girls+as+being+particularly+vulnerable+t
o+sexual+abuse+as+well+as+mental+and+physical+violence&hl=en&sa=X&ved=0ahUKEwjdn82J4s_eAhXrA8AK
HUFKCXgQ6AEILDAB#v=onepage&q=The%20CRC%20Committee%20has%20recognised%20girls%20as%20bein
g%20particularly%20vulnerable%20to%20sexual%20abuse%20as%20well%20as%20mental%20and%20physica
l%20violence&f=false (accessed 12 November 2018). 
396Committee on the Rights of the Child, General comment No. 13 (2011): The right of the child to freedom 
from all forms of violence, 18 April 2011, CRC/C/GC/13, para 3. Report of the independent expert for the 
United Nations study on violence against children (A/61/299) para 1; United Nations ‘Secretary-General’s 
Study on Violence against Children’ (2006) 3.  
397See generally, Committee on the Rights of the Child, General comment No. 13 (2011): The right of the child 
to freedom from all forms of violence, 18 April 2011, CRC/C/GC/13,  
398See Chronicle ‘Child marriages spawn 95 000 pregnancies per year, stats reveal’ available at 
https://www.chronicle.co.zw/child-marriages-spawn-95-000-pregnancies-per-year-stats-reveal/ (accessed 27 
January 2018). The Herald Katongomara A ‘Concern as courts set age of consent at 12’ available at 
https://www.herald.co.zw/concern-as-courts-set-age-of-consent-at-12/ (accessed 26 January 2018). Dube R 
‘She probably asked for it! A Preliminary Study into Zimbabwean Societal Perceptions of Rape’ (2013) 13  
399 Committee on the Rights of the Child, General comment No. 13 (2011): The right of the child to freedom 
from all forms of violence, 18 April 2011, CRC/C/GC/13, para 25. 
400UN Committee on the Elimination of Discrimination Against Women, Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Zimbabwe, 2012, CEDAW/C/ZWE/CO/2-5. 
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in school’.401  In addition, caregivers from the rural areas must be educated on the importance 

of treating children, regardless of sex, as equals.402  This will afford girls better access to 

educational opportunities, since Chapter 2 observed that poverty forces some parents to 

prioritise the education of boys and the expense of girls.403 To this end, the CEDAW in Article 

6 requires State Parties to take comprehensive measures that ‘suppress all forms of traffic in 

women and exploitation of prostitution of women’.404 It affirms the proscription of child 

prostitution by law and obliges State Parties to address the key determinants of sexual 

exploitation that render girls susceptible to abuse.405  

The CEDAW Committee has also been vocal as regards to freedom of women from violence.406 

In its General Recommendation No. 19 for instance, the CEDAW Committee has observed that 

degrading treatment such as child prostitution is a form of gender-based violence that 

prejudices the enjoyment of human rights by girls.407 It has further mandated State Parties to 

address socio-economic factors such as poverty and unemployment as responsible drivers for 

child prostitution.408 The CEDAW Committee has thus recommended State Parties to put in 

                                                           
401 UN Committee on the Elimination of Discrimination Against Women, Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Zimbabwe, 2012, CEDAW/C/ZWE/CO/2-5 
para 30(a). 
402Article 6 of the CEDAW; Toepfer SJ and Wells BS ‘Worldwide Market for Sex: A Review of International and 
Regional Legal Prohibitions Regarding Trafficking in Women’ (1994) 2 Michigan Journal of Gender & Law 91.  
403See Chapter 2, section 2.8; Reanda L ‘Prostitution as a human rights question: Problems and prospects of 
United Nations action’ (1991) 13(2) Human Rights Quarterly 218. 202-228. In spite of this mandate, the 
CEDAW has been criticised for its failure to specify measures that governments must take for compliance with 
article 6. See, Reanda L ‘Prostitution as a human rights question: Problems and prospects of United Nations 
action’ (1991) 13(2) Human Rights Quarterly 219. 
404Article 6 of the CEDAW; Burke RS Sexual Exploitation and Abuse by UN Military Contingents: Moving Beyond 
the Current Status Quo and Responsibility under International Law (2014) 167. 
405United Nations Combating Human Trafficking in Asia: A Resource Guide to International and Regional Legal 
Instruments, Political Commitments and Recommended Practices (2003) 219.  
406See generally, CEDAW General Recommendation No. 12 that deals with the prohibition of violence against 
women and girls. The CEDAW Committee recommended that states adopt and implement legislation ‘to 
protect women against the incidence of all kinds of violence in everyday life (including sexual violence, abuses 
in the family, sexual harassment at the workplace’. Committee on the Elimination of Discrimination Against 
Women (CEDAW), CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health), 
1999, A/54/38/Rev.1, chap. I. 
407Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 
Recommendation No. 19: Violence against women, 1992, para 7. 
408Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 19: 
Violence against women, 1992, para 14-15. In addition, the Human Rights Committee has further enjoined 
State Parties to protect girls against any type of violence, including rape because they are vulnerable persons. 
It has also ordered the provision of ‘access to safe abortion to women who have become pregnant as a result 
of rape’. Human Rights Committee, CCPR General Comment No. 28: Article 3 (The Equality of Rights between 
Men and Women), 29 March 2000, CCPR/C/21/Rev.1/Add.10, para 11. 
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place special measures that give girls adequate protection against sexual assault.409 Thus, 

State Parties that provide for weak and ambiguous laws on the age of consent, as observed 

in Chapter 2, fail to protect girls against sexual abuse and consequently violate the CEDAW.   

Elsewhere, the CEDAW Committee emphasised the indivisibility and interdependence of the 

rights under the Convention. For instance, General Recommendation No. 34 has urged State 

Parties to deal with sexual exploitation while paying special attention to rural women and 

girls.410 As such, the CEDAW Committee recommended State Parties to address poverty and 

lack of education as root causes of sexual exploitation.411 Furthermore, sexual exploitation 

also leads to ill health.412 As shown in Chapter 2, child prostitution and rape adversely lead 

girls to contract STIs and HIV/AIDS in addition to pregnancy.413 Being mindful of these health 

hazards, the CEDAW Committee in its General recommendation No. 15, has recommended 

State Parties to combat AIDS pandemic by giving exceptional care to the rights and needs of 

girls.414 This implies that State Parties should address sexually exploitative practices because 

they lead to ill health and early motherhood. 

                                                           
409Committee on the Elimination of Discrimination Against Women, General Recommendation No. 19: Violence 
against women, 1992, para 24; Committee on the Elimination of Discrimination Against Women, General 
recommendation No. 25, on article 4, paragraph 1, of the Convention on the Elimination of All Forms of 
Discrimination against Women, on temporary special measures, 2004, para 14-15. 
410Committee on the Elimination of Racial Discrimination, General recommendation No. 34 adopted by the 
Committee: Racial discrimination against people of African descent, 3 October 2011, CERD/C/GC/34, para 26. 
411Committee on the Elimination of Racial Discrimination, General recommendation No. 34 adopted by the 
Committee: Racial discrimination against people of African descent, 3 October 2011, CERD/C/GC/34, para 27.  
412A study conducted by Bruce on behalf of Population Council and UN Adolescent Girls Task Force showed 
that at least 50 per cent of sexual assault victims in Africa are girls 18 years and below. See, Bruce J ‘Violence 
against adolescent girls: A fundamental challenge to meaningful equality’ (2011) 3.  
413Indeed, the Human Right Committee opined that State Parties to protect all deprivations of liberty must 
broadly interpret the right to liberty and security of persons, including sexual abuse. General Comment No. 14 
of the CCPR pointed out that the right to life ‘is the supreme right from which no derogation is permitted’. 
Therefore, State Parties must address sexual maltreatment to prevent ill health that unduly deprives girls of 
the right to life. Human Rights Committee (HRC), CCPR General Comment No. 20: Article 7 (Prohibition of 
Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), 10 March 1992, para 5; Human 
Rights Committee, CCPR General Comment No. 14: Article 6 (Right to Life) Nuclear Weapons and the Right to 
Life, 9 November 1984, 14 para 1. Human Rights Committee, CCPR General Comment No. 17: Article 24 (Rights 
of the Child), 7 April 1989, para 5; Dinstein Y ‘The right to life, physical integrity, and liberty' in Henkin L (ed) 
The International Bill of Rights: The Covenant on Civil and Political Rights (1981) 126. 
414See generally, Committee on the Elimination of Discrimination Against Women, CEDAW General 
Recommendation No. 15: Avoidance of Discrimination against Women in National Strategies for the Prevention 
and Control of Acquired Immunodeficiency Syndrome (AIDS), 1990, A/45/38. 
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In the context of child motherhood as discussed in Chapter 2, the prevalence of sexual 

exploitation of girls is widely documented.415 UNICEF Zimbabwe also revealed, among others, 

school dropout as a negative consequence associated with sexual abuse.416 Article 27 of the 

African Children’s Charter is, however, relevant in addressing sexual exploitation that affects 

all children and girls in particular. It stipulates that: 417 

‘States Parties to the present Charter shall undertake to protect the child from all forms of 

sexual exploitation and sexual abuse and shall in particular take measures to prevent: 

(a) the inducement, coercion or encouragement of a child to engage in any sexual 

activity; 

(b) the use of children in prostitution or other sexual practices; 

(c) the use of children in pornographic activities, performances, and materials'.  

It is clear from the wording of African Children’s Charter that regional State Parties must adopt 

special measures to protect the girl child against sexual abuse. These provisions not only 

protect girls against discrimination and exploitation, but also enable girls to enjoy their human 

rights. For that reason, the African Youth Charter enjoins State Parties to ‘enact and enforce 

legislation that protects girls and young women from all forms of violence, genital mutilation, 

incest, rape, sexual abuse, sexual exploitation, trafficking, prostitution, and pornography’.418  

Closely linked with Article 27 is Article 16(1), which requires State Parties to adopt ‘legislative, 

administrative, social and educational measures to protect the child from sexual abuse’.419 

These provisions are necessary when dealing with issues such as transactional sexual 

                                                           
415A study conducted by Bruce on behalf of Population Council and UN Adolescent Girls Task Force showed 
that at least 50 per cent of sexual assault victims in Africa are girls 18 years and below. See, Bruce J ‘Violence 
against adolescent girls: A fundamental challenge to meaningful equality’ (2011) 3.  
416UNICEF ‘Hidden in plain sight: Child sexual abuse in Zimbabwe’ available at 
https://www.unicef.org/zimbabwe/resources_15420.html (accessed 15 November 2018); Chiweshe MK 
‘Intersectional analysis of the social determinants of child maltreatment in Zimbabwe’ in Tshabangu I (Ed) 
Global Ideologies Surrounding Children's Rights and Social Justice (2017) 32-34. Pennsylvania: IGI Global 
417See, article 27 of the African Children’s Charter 
418The importance of Article 23(l) of the African Youth Charter is that it is gender sensitive. The provision 
requires State Parties to afford, particularly girls, adequate protection against the listed grounds of violence. 
To achieve this, African governments must enact and enforce legislation, including policies and other 
institutional measures necessary to promote the emancipation of the girl child. Iroanya RO Human Trafficking 
and Security in Southern Africa: The South African and Mozambican Experience (2018) 201. 
419Beninger C ‘Combating sexual violence in schools in sub-Saharan Africa: Legal strategies under regional and 
international human rights law’ (2013) 13(2) African Human Rights Law Journal 290.  
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relationships that are rampart in Zimbabwe, which also fuel early pregnancy among girls.420 

For these reasons, Articles 16(1) and 27 of the African Children’s Charter enjoin African 

nations to create laws and policies that specifically deal with sexual exploitation of girls.421  

Emanating from the above discussion is the link between sexual exploitation and the 

enjoyment of other human rights by girls. As already established in Chapter 2, the lack of 

education, accompanied by poverty, can also force girls into prostitution or transactional sex 

relationships with older men or sugar daddies.422 While men give the girls money and/or gifts, 

girls in turn give sex as a token of appreciation.423 Chapter 2 further observed that sugar 

daddies have absolute power in these transaction relationships, which forces many 

vulnerable girls to have unprotected sex if so requested.424 It is, therefore, argued that the 

imbalanced power relations that exist in transactional relationships exposes girls to 

unintended pregnancies, which may leads to being child mothers. 

More importantly, the Maputo Protocol proscribes sexual abuse by defining ‘violence against 

women’ as ‘all acts perpetrated against women that cause or could cause them,’ among 

others sexual harm.425 Article 3(4) further obligates member states to adopt and implement 

special measures that safeguard girls from violence, particularly sexual violence. 426  To 

                                                           
420Sloth-Nielsen J ‘Regional frameworks for safeguarding children: The role of the African Committee of Experts 
on the Rights and Welfare of the Child’ (2014) 3(4) Social Sciences 951.  
421These include enacting legislation that protects particularly young girls from abuse by way of putting in 
place provisions that specify penalties and sanctions that target perpetrators of girl child abuse. See, article 
15(2) of the African Children’s Charter; Sloth-Nielsen J Children's Rights in Africa: A Legal Perspective (2013); 
Gose M The African Charter on the Rights and Welfare of the Child (2002) 61-64. 
422Girls have intimate relationships with usually older but wealthy men commonly known as ‘sugar daddies’ or 
‘blessers’ as they are now currently known. See, Kuate-Defo B ‘Young people's relationships with sugar daddies 
and sugar mummies: What do we know and what do we need to Know?’ (2004) 8(2) African Journal of 
Reproductive Health 13-37. See also Selikow TA & Mbulaheni T ‘“I do love him but at the same time I can't eat 
love”: Sugar daddy relationships for conspicuous consumption amongst urban university students in South 
Africa’ (2013) 27(2) Agenda 86-98. 
423According to a study by Dunbar et al, 5 percent of the participants had sex in exchange for food, money, or 
school fees although none of the respondents were pregnant yet. See Dunbar MS et al ‘Findings from SHAZ!: A 
feasibility study of a microcredit and life-skills HIV prevention intervention to reduce risk among adolescent 
female orphans in Zimbabwe’ (2010) 38(2) Journal of prevention & intervention in the community 152. See also 
Masvawure T ‘I just need to be flashy on campus’: female students and transactional sex at a university in 
Zimbabwe’ (2010) 12(8) Culture, health & sexuality 865-867.  
424See Chapter 2, section 2.8. 
425Article 1(j) of the Maputo Protocol; See generally Balogun V and Durojaye E ‘The African Commission on 
Human and Peoples' Rights and the promotion and protection of sexual and reproductive rights (2011) 
11(1) African Human Rights Law Journal 368-395. 
426Banda F ‘Blazing a trail: the African Protocol on Women's Rights comes into force’ (2006) 50(1) Journal of 
African law 75. 
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preserve their bodily integrity and dignity, State Parties must protect girls against ‘rape and 

other forms of sexual exploitation’427 that lead to unwanted pregnancies and ultimately child 

motherhood. The Maputo Protocol also observed how sexual exploitation affects the 

enjoyment of other human rights, such as the right to health.428 As such, African governments 

must safeguard girls protected against ‘sexually transmitted infections (STIs), including 

HIV/AIDS’.429   

Moreover, the African Commission also adopted a General Comment on HIV/AIDS. 430  It  

purposively argued that the duty ‘to be protected against sexually transmitted infections, 

including HIV/AIDS, should not be read and understood in isolation from other provisions of 

the Protocol dealing with other aspects of women’s human rights’.431 Protecting girls from 

STIs and HIV/AIDS is peculiar since Chapter 2 revealed kuzvarira, sexual dalliance and 

chinamwari as sexually exploitative practices that lead to child motherhood.432 Thus, the 

General Comment is relevant in enjoining State Parties to ensure that they take all 

appropriate measures to protect girls against any form of sexual abuse detrimental to their 

health, including the risk of contracting STIs and HIV/AIDS.433  

More importantly, African governments must ‘create an enabling, supportive, legal and social 

environment that empowers women to be in a position to fully and freely realise their right 

                                                           
427Article 4(3) of the Protocol. 
428Article 14 of the Maputo Protocol; Durojaye E ‘The normative framework on the right to health under 
international human rights law’ in Durojaye E (Ed) Litigating the Right to Health in Africa: Challenges and 
Prospects (2016) 13-42.  
429Article 14(1)(d) of the Protocol; UNAIDS ‘Report on the global AIDS epidemic’ (2013) 78. 
430The adoption of this General Comment is important given that ‘the reproductive and sexual rights of women 
in the context of HIV still remain inadequately addressed in Africa’. See, K Stefiszyn et al Addressing the 
reproductive health rights of women living with HIV in Southern Africa (2009) 6; Asante AD ‘Scaling up HIV 
prevention: Why routine or mandatory testing is not feasible for sub-Saharan Africa’ available at 
http://www.who.int/bulletin/volumes/85/8/06-037671/en/ (accessed 11 October 2016). 
431General Comment 2 of the Protocol para 7. Durojaye E ‘The General Comments on HIV adopted by the 
African Commission on Human and Peoples’ Rights as a tool to advance the sexual and reproductive rights of 
women in Africa’ (2014) 127(3) International Journal of Gynaecology & Obstetrics 305-308. 
432Hodzi CR ‘Peadophilia not “child marriage”: A critical analysis of “child marriages” in the apostolic sects in 
Zimbabwe’ (Unpublished thesis 2014 U.Z) 12; UNICEF ‘Hidden in plain sight: Child sexual abuse in Zimbabwe’ 
available at http://www.unicef.org/zimbabwe/resources_15420.html (accessed 05 October 2016); 
Ogunfowokan AA and Fajemilehin BR ‘Experiences of sexual abuse by adolescent girls in Ife/Ijesa zone, Nigeria’ 
(2015) 15(2) Nigerian Journal of Health Sciences 89-97. 
433Alabi T, Bahah M and Alabi So ‘The girl-child: A sociological view on the problems of girl-child education in 
Nigeria’ (2014) 10(2) European Scientific Journal 401. 393-409; Nyamukapa CA et al ‘HIV infection and 
reproductive health in teenage women orphaned and made vulnerable by AIDS in Zimbabwe’ (2005) 17(5) 
AIDS Care 785-794. 
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to self-protection and to be protected’.434 This implies that the Maputo Protocol envisaged a 

reciprocal protection and enjoyment of human rights of women and girls.435 In the context of 

child motherhood, sexually exploitative practices, such as child marriage, sexual dalliance and 

kuzvarira, impede the health of girls and compromise their future due to lack of education 

violate their rights. The Maputo Protocol, therefore, advances the rights of women in the 

region by denouncing gender stereotypes, such as sexual exploitation that negatively affects 

girls. 

Within the above discussion, it is clear that international and regional human rights laws and 

their treaty bodies afford the enjoyment of human rights for all people. More importantly, 

these covenants have called upon states to undertake comprehensive, special measures that 

eliminate inequalities between men and women, boys and girls. Furthermore, State Parties 

must thoroughly address sexual exploitation and its root causes. To this end, State parties 

must adequately address the social and economic factors that cause sexual abuse in order to 

prevent and/or reduce the prevalence of child motherhood. 

3.2.5 Guarantees against child marriage as a harmful practice 

As discussed in Chapter 2, child marriage is one of the drivers of child motherhood in 

Zimbabwe. Provisions for the minimum age for marriage at international human rights law 

are, therefore, important aspects that are applicable to the issue of child motherhood. Article 

16 of the CEDAW states that ‘the betrothal and the marriage of a child shall have no legal 

effect, and all necessary action, including legislation, shall be taken to specify a minimum age 

for marriage’.436  Although Article 16 proscribes child marriage, the convention does not 

                                                           
434General Comment 2 of the Protocol para 10; Durojaye E (2009) 159; Geldenhuys M et al ‘The African 
Women’s Protocol and HIV: Delineating the African Commission’s General Comment on articles 14(1)(d) and 
(e) of the Protocol’ (2014) 14 African Human Rights Law Journal 694.  
435See Article 14 of the Maputo Protocol.  
436Article 10(1) of the CESCR also requires ‘the free and full consent’ of both intending spouses to render the 
marriage valid and so does Article 23(3) of the CCPR. The Human Rights Committee has ordered State Parties 
to specify a universal minimum age for marriage for both men and women. Human Rights Committee, CCPR 
General Comment No. 28: Article 3 (The Equality of Rights between Men and Women), 29 March 
2000, CCPR/C/21/Rev.1/Add.10, para 23. 
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stipulate the minimum age of marriage.437 Similarly, the CRC defines a child as any person 

below the age 18, unless national laws prescribes a lower age for attaining majority.438  

In addition, the Joint General Recommendation/General Comment No. 31 of the CEDAW 

Committee and No. 18 of CRC Committee of 2014 proscribes child marriage and sets 18 as 

the marriageable age with some exceptions.439 Sloth-Nielsen has argued that the provision 

for allowing exceptional circumstances to a marriage implies that the legal of marriage set by 

these treaty bodies is effectively 16 years.440  This age of marriage is lower than the one 

prescribed by African regional treaties.441 Consequently, it fails to address the issue of child 

marriage that affects many African girls. 

Notwithstanding this soft approach on child marriage, the CRC and the CEDAW Committees 

unanimously held that a marriage is invalid if the consent of one other party were obtained 

through duress, threat or coercion.442 Hence, it is a prerequisite that the intending parties to 

the marriage must give their consent fully and freely. 443  In addition, CEDAW General 

Recommendation No. 24 defined child marriage as a harmful practice that predisposes girls 

to early pregnancy and childbirth.444 In addressing morbidity and mortality rates, the CRC and 

the CEDAW Committees recommended State Parties to register all marriages.445 Registering 

                                                           
437Mwambene L and Mawodza O ‘Children’s Rights Standards and Child Marriage in Malawi’ (2017) 
17(3) African Studies Quarterly 23. 
438See Article 1 of the CRC. Detrick S A Commentary on the United Nations Convention on the Rights of the 
Child (1999) 51. Martinus Nijhoff Publishers 
439Committee on the Elimination of Discrimination against Women Committee on the Rights of the Child Joint 
general recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination 
against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 2014 
CEDAW/C/GC/31-CRC/C/GC/18 para 20. 
440Sloth-Nielsen J ‘Child marriage in Zimbabwe? The constitutional court rules “no”’ in Atkin B (Ed) 
International Survey of Family Law (2016) 540.  
441See Articles 2 and 21(12) of the African Children’s Charter and Article 6 of the Maputo Protocol. 
442Committee on the Elimination of Discrimination against Women and Committee on the Rights of the Child 
Joint general recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination 
against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 2014 
CEDAW/C/GC/31-CRC/C/GC/18 para 16(d). 
443Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 21: 
Equality in Marriage and Family Relations, 1994, para 16. 
444Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 24: 
Article 12 of the Convention (Women and Health), 1999, A/54/38/Rev.1, chap. I, para 15(d). 
445Committee on the Elimination of Discrimination against Women and Committee on the Rights of the Child 
Joint general recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination 
against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 2014 
CEDAW/C/GC/31-CRC/C/GC/18 para 55(g). The call to reduce mortality rates leads to the promotion and 
protection of the girls' right to health. It would be in the best interests of girls not be married while under age 
so as to protect them from early childbearing as well as preventing them from contracting endemic diseases 
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all marriages serves as a verification process that can stop every girl without the necessary 

capacity from entering into marriages.446 In the context of child motherhood, the registration 

of all marriages would ensure that child marriage, a key factor forcing girls become mothers, 

is effectively addressed. 

In the African context, Article 8 of the African Youth Charter provides that ‘young men and 

women of full age who enter into marriage shall do so based on their free consent and shall 

enjoy equal rights and responsibilities’.447  Importantly, the African Youth Charter defines 

youth or young people as ‘every person between the ages of 15 and 35 years’.448 Surprisingly, 

it does not specify a fixed minimum age of marriage, which is important to tackle child 

marriage that lead to child motherhood in Zimbabwe.449 The African Youth Charter only states 

that young people of full age can marry. Understood this way, the African Youth Charter 

effectively stipulates 15 as the minimum marriageable age if one considers the definition of 

young people as persons between 15 and 35 years old. The standard set in the African Youth 

Charter is clearly problematic in addressing child marriage and child motherhood. 450  It 

prescribes a lower minimum age of marriage than that of the African Children’s Charter and 

the Maputo Protocol, which is set at 18 years.451 As will be shown in Chapter 4 below, the 

legal gap created by the African Youth Charter encourages parents to bypass the age 

requirement stipulated by section 78 of the Constitution and marry off their young girls.452  

                                                           
from their older husbands. See generally, Committee on the Elimination of Discrimination Against 
Women, CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health), 
1999, A/54/38/Rev.1, chap. I; Committee on the Elimination of Discrimination Against Women, CEDAW 
General Recommendation No. 15: Avoidance of Discrimination against Women in National Strategies for the 
Prevention and Control of Acquired Immunodeficiency Syndrome (AIDS), 1990, A/45/38. 
446Committee on the Elimination of Discrimination against Women and Committee on the Rights of the Child 
Joint general recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination 
against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 2014 
CEDAW/C/GC/31-CRC/C/GC/18 para 55(h). 
447Article 8(2) of the Youth Charter. Though the Banjul Charter does not provide for the marriageable age, 
article 18 does guarantee the right to a family. 
448See, the section on definitions of the Youth Charter. 
449Sloth-Nielsen and Mezmur observed the gender bias that is embodied by many traditional practices in 
Africa. As such, traditional practices, such as child marriage disproportionately affect girls than boys; hence, 
the need for the Youth Charter to increase its marriageable age. See, Sloth-Nielsen J and Mezmur BD 
‘Surveying the research landscape to promote children's legal rights in an African context’ (2007) 2 AHRLJ 348. 
450This provision is an oversight as it stands in the way of all attempts to end child marriages and other akin 
marriages. See a discussion of child marriage in the Malawian context by Mwambene L and Mawodza O 
‘Children’s Rights Standards and Child Marriage in Malawi’ (2017) 17(3) African Studies Quarterly 21-43. 
451Articles 6 and 21(2) of the Maputo Protocol and the African Children’s Charter, respectively. 
452See Chapter 4, section 4.2.  
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Despite the African Youth Charter’s legal confusion about the minimum marriageable age, 

Article 21(2) of the African Children’s Charter clearly stipulates that ‘child marriage and the 

betrothal of girls and boys shall be prohibited and effective action, including legislation, shall 

be taken to specify the minimum age of marriage to be 18 years and make registration of all 

marriages in an official registry compulsory’.453  Sloth-Nielsen correctly observed that the 

minimum marriageable age resonates with the Charter’s definition of a child as any person 

below 18 years.454 The African Children’s Charter is, therefore, clear: marrying off girls below 

the age 18 amounts to child marriage.455 Article 21 of the African Children’s Charter provides 

a strong basis for protecting girls by prohibiting practices, such as child marriage, that are 

prejudicial to their well-being.456 This is relevant in addressing child marriage and kuzvarira, 

which Chapter 2 identified as the main drivers of child motherhood. 

In addition to the African Children’s Charter, Article 6 of the Maputo Protocol also provides 

18 as the age of marriage.457 Furthermore, the Maputo Protocol requires the free and full 

consent of intending spouses to the marriage and calls for such marriages to be registered in 

order for them (marriages) to enjoy legal recognition.458 These provisions challenge African 

nations, especially those with lower prescriptions, to increase the marriage age to 18 in order 

to protect girls against, among others, child motherhood.459 Moreover, the Maputo Protocol 

establishes a strong basis to denounce marriages, which take place against the free and full 

consent of girls.460 Banda precisely argued that the registration of marriages has ‘the triple 

benefit of checking to ensure consent, that children under 18 are not being married and, of 

                                                           
453Article 21(2) of the African Children’s Charter; Viljoen F (2012) 397; Ekundayo O (2015) 153. 
454Article 2 of the African Children’s Charter; Sloth-Nielsen J ‘Child marriage in Zimbabwe? The constitutional 
court rules “no”’ in Atkin B (Ed) International Survey of Family Law (2016) 541; Njungwe EN ‘International 
protection of children’s rights: An analysis of African attributes in the African Charter on the Rights and 
Welfare of the Child’ (2009) 3(1) Cameroon Journal on Democracy and Human Rights 18. 
455By defining a child as a person below 18 years as well as setting the marriageable age at 18, this enables 
marriages to be concluded voluntarily free of duress or threat. See, Alfreðsson GS and Eide A The Universal 
Declaration of Human Rights: A Commentary (1992) 333; Gose M (2002) 53; Sloth-Nielsen J ‘Child marriage in 
Zimbabwe? The constitutional court rules “no”’ in Atkin B (Ed) International Survey of Family Law (2016) 552. 
456Lloyd A ‘A theoretical analysis of the reality of children's rights in Africa: An introduction to The African 
Charter on the Rights and Welfare of the Child’ (2002) 1 AHRLJ 17 and 22; Boezaart T Child Law in South Africa 
(2009) 349. 
457Article 6(b) of the Protocol. 
458Articles 6(a) and (d) of the Protocol; Banda F ‘Protocol to the African Charter on the Rights of Women in 
Africa’ in Evans M and Murray R (Ed) The African Charter on Human and Peoples' Rights the system in practice 
1986–2006 (2008) 441-474.  
459Chirwa D Human Rights under the Malawian Constitution (2011) 171-173..   
460Article 6(a) of the Maputo Protocol. 
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course, of providing legal certainty about the existence of the marriage’.461 Thus, measures 

that, among others, prosecute the perpetrators of child marriage are significant to safeguard 

girls’ rights violations committed various factors that cause child motherhood, as discussed in 

Chapter 2.462 

Lastly, the right of the child to privacy expressly recognised in Article 16 of the CRC is relevant 

in addressing child pregnancies and motherhood in Zimbabwe. It declares that: 

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, 

family, home or correspondence, nor to unlawful attacks on his or her honour and reputation. 

2. The child has the right to the protection of the law against such interference or attacks. 

 

This is important in the context of the Mildred Mapingure case, where the woman who was 

a survivor of horrendous criminal acts of rape denied access to reproductive health care 

including post-exposure Anti-Retroviral therapy and emergency contraception unless a police 

officer accompanied her. The State further contravened the Mapingure’s right to privacy 

when she could not access pregnancy options, which was the result of criminal acts of rape. 

It appears the affected child’s personal predicament and victimhood was turned into a public 

and social issue, in which she was subjected to police supervision and surveillance, despite 

the failure of the State system to protect her from so much harm and suffering in the first 

place. 

 

 

 

 

 

                                                           
461Banda F ‘Blazing a trail: the African Protocol on Women's Rights comes into force’ (2006) 50(1) Journal of 
African law 76; Viljoen F ‘An Introduction to the Protocol to the African Charter on Human and Peoples’ Rights 
on the Rights of Women in Africa’ (2009) 16(1) Washington and Lee Journal of Civil Rights and Social Justice 11-
46. 
462See generally, Chapter 2above. 
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3.3 Recent regional human rights developments in the protection of girls against child 

motherhood and the rights of child mothers 

3.3.1 Model law on eradicating child marriage and protecting children in marriage 

The SADC Parliamentary Forum (SADC PF) adopted the Model Law on Eradicating Child 

Marriages and Protecting Children already in Marriage (SADC Child Marriages Model Law) in 

2016.463  Due to the global initiatives undertaken to end child marriage, the SADC Child 

Marriages Model Law specifically aims to end the scourge of child marriage in the Southern 

African region.464 It also serves ‘as a yardstick and an advocacy tool for legislators in the SADC 

Region’ in addressing child marriage, which violates many of the girls’ human rights.465 More 

importantly, it provides ‘for the training of key government officials and other relevant 

stakeholders on how to eradicate child marriage and protect children already in marriages 

and victims of child marriage’.466  

Although the SADC Child Marriages Model Law is soft law, it is, however, useful in providing 

mechanisms that effectively address the issue of child marriage.467 In the same vein, the SADC 

Child Marriages Model Law will also ensure the total commitment to domestication of 

children’s rights standards in the region.468 To this end, this section highlights some of the 

SADC Child Marriages Model Law provisions that are relevant to protecting the rights of girls 

against child motherhood in the following: 

First, in line with international and regional human rights standards that precede the model 

law, it guarantees all children the right to equality and non-discrimination.469 More precisely, 

children have ‘equal protection before the law’. 470  State Parties must then adopt laws, 

                                                           
463The Model Law on Eradicating Child Marriages and Protecting Children already in Marriage (SADC Child 
Marriages Model Law) is available at http://sadcpf.org/index.php?option=com_docman&Itemid=149 (accessed 
15 November 2018). 
464According to the 2018 UNICEF statistics, sub-Saharan Africa has the highest prevalence of child marriage, 
where around 4 in 10 young women were married before age 18. Eastern and Southern Africa have the second 
highest proportion of married adolescent girls (20 per cent). See UNICEF ‘Child marriage’ available at 
https://data.unicef.org/topic/child-protection/child-marriage/ (accessed 15 November 2018). 
465The SADC Child Marriages Model Law p3. 
466The SADC Child Marriages Model Law p28 
467See generally, Centre for Human Rights ‘Child marriage in Africa’ (2018). Girls Not Brides ‘The Role of 
Parliamentarians in Ending Child Marriage: A Toolkit’ (2016). 
468The SADC Child Marriages Model Law p3.  
469Sections 4 and 5 of the SADC Child Marriages Model Law. 
470Section 5(1) of the SADC Child Marriages Model Law. 
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policies and programmes that treat girls on an equal basis with boys and without any 

prejudice.471 In the same vein, child mothers must also receive equal treatment compared to  

other girls and boys who are not already in marriage or child bearers.472 Thus, the SADC Child 

Marriages Model Law is important in protecting child mothers and against the violation of 

their based on marital status, pregnancy or motherhood. 

Second, the SADC Child Marriages Model Law also obligates SADC nations to provide equal 

access to sexual and reproductive health services, which enables girls ‘to enjoy the best 

attainable state of physical and mental health’.473 This implies that girls should access sexual 

reproductive health services, such as contraception, which are beneficial in minimising the 

risk of early pregnancy. 474  As observed in Chapter 1, many SADC countries including 

Zimbabwe deny girls access to contraception, including free and safe abortion upon 

request. 475  This violates the right of girls to enjoy the best attainable health and equal 

treatment.476 It also denies girls who are already child mothers the right to use contraception 

in order to delay or limit their births.477 This violates the girls’ right to have safe sex practices 

and contraception, which are necessary to maintain their best attainable state of physical and 

mental health.478 As such, the SADC Child Marriages Model Law enjoins State Parties to treat 

                                                           
471Section 5(5)(c) of the SADC Child Marriages Model Law. In addition, Article 11(1)(a) of the SADC Gender 
Protocol requires ‘State parties shall adopt laws, policies and programmes to protect the girl child by 
eliminating all forms of discrimination against the child’. The order to eliminate any kind of discrimination 
requires SADC nations to ensure that girls have equal access to education and health care.   
472Section 1(r) of the SADC Child Marriages Model Law.   
473Section 10(1) of the SADC Child Marriages Model Law. 
474Section 10(6) of the SADC Child Marriages Model Law. Similarly, Article 27 of the SADC Gender Protocol 
enjoins SADC nations to ‘take every step necessary to adopt and implement gender policies and programmes, 
enact legislation’ that protect women and girls from contracting HIV and AIDS. In order to achieve this, State 
parties must strive to address the major social, economic and religious factors that perpetuate sexual abuse, in 
particular. SADC nations should also endeavour to guarantee girls access to sexual and reproductive 
information, education and health care so that they can enjoy best safe sex practices. In this way, safe sex 
practices are also relevant in preventing unwanted pregnancy.    
475See the statistics on the use of contraception in all SADC countries by the Gender Links available at 
http://genderlinks.org.za/gender-links-community/sadc-gender-barometer-data-portal/sexual-reproductive-
rights/ (accessed 15 November 2018). See also Gender Links ‘SADC NGOs call for safe and legal abortion’ 
available at http://genderlinks.org.za/news/press-release-sadc-organisations-call-for-safe-and-legal-abortion/ 
(accessed 15 November 2018). 
476Savage-Oyekunle OA and Nienaber A ‘Adolescents' access to emergency contraception in Africa: An empty 
promise?’ (2017) 17(2) African Human Rights Law Journal 516.475-526. Committee on the Rights of the Child 
(CRC), General comment No. 3 (2003): HIV/AIDS and the Rights of the Child, 17 March 2003, CRC/GC/2003/3 
para 24. 
477Tsui AO, Brown W and Li Q ‘Contraceptive Practice in sub‐Saharan Africa’ (2017) 43(1) Population and 
development review (2017) 180. 166-191.  
478Committee on the Rights of the Child (CRC), General comment No. 4 (2003): Adolescent Health and 
Development in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, paras 24 
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all children in an equal manner and necessary to enjoy the best attainable sexual, mental, 

physical and spiritual health.479  

In addition, the SADC Child Marriages Model Law has expressly recognised ‘a girl child’ as a 

vulnerable child.480 This resonates with observations made in Chapter 2 that child marriage, 

chinamwari and sexual dalliance predispose girls to early sexual relations, which inevitably 

forces them to become child mothers. 481  To circumvent any risk of exploitation, SADC 

governments should take measures that support girls already in a marriage and prevent any 

other girl from becoming a victim of child marriage.482 They should adopt laws and policies 

that give ‘special attention and assistance’ to girls, especially to ‘a vulnerable child in marriage 

or victim of a child marriage’.483 They must also ‘put in place measures and interventions to 

mitigate the effects of child marriage and protect a child already in marriage, which measures 

shall be funded from an anti-child marriage fund’.484 The SADC Child Marriages Model Law 

also calls upon State Parties to prohibit and protect a girl child to be ‘used in sexual work, 

induced or coerced to engage in any sexual activity, exposed to obscene or pornographic 

materials or sexually abused’.485  

Subsequently, the right to education in section 9 is also relevant to protecting girls from sexual 

abuse, which is pertinent in addressing child motherhood.486 By making secondary education 

accessible to all children, the SADC Child Marriages Model Law guarantees adolescent girls 

                                                           
and 26. Savage-Oyekunle OA and Nienaber A ‘Adolescents' access to emergency contraception in Africa: An 
empty promise?’ (2017) 17(2) African Human Rights Law Journal 517. 
479In General Comment 22, the ESCR Committee emphasised that the right to sexual and reproductive health is 
an integral part of the general right to health because it is interdependent with the enjoyment of other rights, 
including the rights to life, education and equality. Committee on Economic, Social and Cultural Rights 
(CESCR), General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the 
International Covenant on Economic, Social and Cultural Rights), 2 May 2016, E/C.12/GC/22, paras 1, 5 ,9 and 
10. 
480Section 13(1) of the SADC Child Marriages Model Law. 
481See also Sloth-Nielsen J ‘Child Marriage in Zimbabwe: The Constitutional Court Rules “No”’ in Atkin B 
(Ed) International Survey of Family Law (2016) 553; Muchacha M and Matsika AB ‘Developmental social work: 
A promising practice to address child marriage in Zimbabwe’ (2018) 3(1) Journal of Human Rights and Social 
Work 5. 
482Section 6(2) of the SADC Child Marriages Model Law. Once married, girls’ priorities turn to housewifery, 
including childbearing and rearing, which diminishes their chances of securing a better life. The SADC Child 
Marriages Model Law thus emphasises State Parties against treating child mothers as second-class citizens, but 
as equal with other children entitled to rights guaranteed in the international and national laws. 
483Section 13(2) of the SADC Child Marriages Model Law. 
484Section 27(1) of the SADC Child Marriages Model Law. 
485Section 6(1) of the SADC Child Marriages Model Law. 
486Section 9 of the SADC Child Marriages Model Law. 
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access to receive sexual reproductive health information imparted in school (emphasis 

added). Further, section 26 of SADC Model Law on Child Marriages requires State Parties to: 

487   

‘provide opportunities for girls to continue their secondary education, including life skills and 

vocational training; support the retention of girls in school; support innovative programmes 

for adolescent girls that provide alternatives to marriage; support awareness programmes in 

primary and secondary schools on sexual reproductive health matters and the benefits of not 

marrying before the minimum age of marriage’.  

Allowing pregnant girls and child mothers to continue their secondary education is important 

to enlighten them and other girls about harmful practices that delay or hinder their 

schooling.488 It has therefore been argued that the better girls are educated, the lesser the 

risks of them being targeted victims of sexual abuse leading to child motherhood.489 In this 

regard, education is an important tool a girl must be equipped with to challenge harmful 

practices that can compromise her education and/or perpetuate sexual abuse. It has 

extended its mantle of protection by enjoining State Parties ‘to establish community watch 

committees, under the auspices of traditional leaders or religious authorities, for the 

prevention of child marriages and protection of children already in marriages’.490  This is 

relevant in addressing parental attitudes shown in Chapter 2 that prioritise the education of 

boys more than that of girls.491 Thus, parents have a duty to ensure that they treat their 

children equally, including keeping girls and child mothers in school regardless of their marital 

                                                           
487Section 26 of the SADC Child Marriages Model Law. 
488Article 11(1) of the SADC Gender Protocol calls upon State Parties to eliminate cultural practices that are 
harmful and subject girls to economic exploitation and other forms of violence, such as sexual abuse. Chapter 
2 has highlighted that child marriage, among others, is one of the major harmful practices that can trigger 
physical, mental and sexual violence on girls. In addressing this problem, Article 8 of the SADC Gender Protocol 
prohibits a child, which is a person below the age of 18, to marry ‘unless otherwise specified by law’. This study 
argues that the ‘claw back’ clause under article 8 weakens the mantle of protection the instrument sought to 
achieve in addressing gender inequality and inequity.  
489This is why Article 14(1) of the SADC Gender Protocol guarantees girls ‘access to and retention’ in primary 
and secondary education. The importance of keeping girls in schools cannot be over-emphasised. Suffice to 
say, however, is that school going girls are generally more knowledgeable about sexual and reproductive 
health issues than girls who stay at home. At the same time, educated girls are more likely to know about their 
rights including having ‘access to information, education, services and facilities on sexual and reproductive 
health and rights’. Hence, equal access to education enables girls to become knowledgeable about sexual and 
reproductive services, such as safe sex behaviours can ultimately prevent early motherhood. It also enables 
child mothers to realise their right to education, which is pivotal in developing their skills and sustain their 
survival and development. See Article 11(1)(e) of the SADC Gender Protocol. 
490Section 32(2) of the SADC Child Marriages Model Law. 
491See Chapter 2, section 2.8 above. 
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status and pregnancy.492 By obligating State Parties to respect and promote children’s rights, 

the SADC Model Law on Child Marriages is pivotal in protecting girls against rights violations 

caused by child marriage, as discussed in Chapter 2.493  

Finally, the SADC Child Marriages Model Law in section 17 prohibits the betrothal of 

children.494 It has defined child betrothal as ‘…any coerced act that may lead to marriage or 

results in a marriage’.495 The importance of this definition is that it categorises girls who 

cohabit as belonging to a betrothal institution. Indeed, young girls cohabit because of many 

reasons, among others pregnancy, poverty and child abuse.496 In this regard, the SADC Child 

Marriages Model Law proscribes institutions, such as child cohabitation because they 

encourage and/or perpetuate child marriage. 497  Equally important is the imposition of 

sanctions that deter would-be perpetrators of child betrothal and marriage.498 Realising that 

adolescent pregnancy is one of the key consequence of cohabitation, prohibiting child 

betrothal that includes cohabitation minimises the risk of child motherhood.499 

3.3.2 The Joint General Comment of the African Commission on Human and Peoples’ Rights 

and the African Committee of Experts on the Rights and Welfare of the Child on ending child 

marriage  

The Joint General Comment of the African Commission on Human and Peoples’ Rights and 

the African Committee of Experts on the Rights and Welfare of the Child (Joint General 

Comment) on ending child marriage was adopted in 2017.500 This makes the Joint General 

Comment the latest significant normative development recorded in the African human rights 

system. As its name suggests, the Joint General Comment aims to prohibit child marriage and 

                                                           
492See, sections 12(3)(a) and 26(1)(d) of the SADC Child Marriages Model Law. 
493This also ensures that girls can maximise their chances of achieving a sustainable livelihood.  
494Section 17 of the SADC Child Marriages Model Law. 
495See the definition of ‘betroth’ under section 2 of the SADC Child Marriages Model Law. 
496Vunganai S ‘Marriage as a survival strategy: The case of young women in Overspill, Epworth’ available at 
https://www.academia.edu/11075481/MARRIAGE_AS_A_SURVIVAL_STRATEGY?auto=download (accessed 15 
November 2018).  
497See section 25 of the SADC Child Marriages Model Law that proscribes child marriage. 
498Sections 17(3) and 23 of the SADC Child Marriages Model Law. 
499Sections 29(1)(e) of the SADC Child Marriages Model Law.  
500Joint General Comment of the African Commission on Human and Peoples’ Rights (ACHPR) and the African 
Committee of Experts on the Rights and Welfare of the Child (ACERWC) on ending Child Marriage available at 
http://www.achpr.org/news/2018/01/d321/ (accessed 13 November 2018). 
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to protect the rights of those at risk of or affected by child marriage, such as child mothers.501 

Thus, it is significant in protecting girls against child motherhood.502 

In the context of this study, the Joint General Comment is noteworthy for protecting girls 

against child motherhood and rights of child mothers in the following manner: Firstly, it 

defines ‘marriage’ as a formal and informal union between a man and woman ‘recognised 

under any system of law, custom, society or religion’.503 This implies that the man and the 

woman must be 18 years or above since the definition of  a ‘child’ is a person below 18 years, 

even if majority is attained earlier under national law.504 Thus, a ‘child marriage’ is a union 

entered when both or either one of the parties were under the age of 18.505 The Joint General 

Comment also proscribes betrothal or promise of girls into marriage and other harmful 

practices that negatively affect the fundamental rights of girls.506 

The prohibition of child marriage or betrothal of girls into marriage is premised on the notion 

that children under the age of 18 are incapable of giving full and free consent to a marriage.507 

More precisely, the Joint General Comment held that the ‘child’s inability to consent to 

marriage cannot be supplemented or cured with the addition of parental consent given on 

behalf of a child’.508 Consequently, the requirement of free and full consent mandates the 

                                                           
501The need to end child marriage comes at the back of UNICEF’s study, which revealed that the ‘overall 
prevalence of child marriage in Africa is higher than the global average and if current trends continue, Africa 
will become the region with the largest number and global share of child marriages by 2050’. See UNICEF A 
Profile of Child Marriage in Africa (2015) available at https://www.unicef.org/wcaro/english/UNICEF-Child-
Marriage-Brochure-low-Single(1).pdf (accessed 13 November 2018); The Joint General Comment of the African 
Commission on Human and Peoples’ Rights and the African Committee of Experts on the Rights and Welfare of 
the Child (Joint General Comment) on ending child marriage (2017) para 1. 
502Indeed, the Joint General Comment in paragraph 5 noted that its scope ‘includes children in child marriages, 
children at risk of child marriage and women who were married before the age of 18’. Noting that child 
marriage disproportionately affect girls, the African Commission and the ACERWC specifically aims to address 
those factors predispose girls to child marriage. The Joint General Comment on ending child marriage (2017) 
para 5. 
503The Joint General Comment on ending child marriage (2017) para 6.  
504This unequivocal definition, which does not allow for any exceptions, follows Article 2 of the African 
Children’s Charter. Article 2 defines a child as anyone under the age 18, without attaching any limitation. The 
Joint General Comment on ending child marriage (2017) para 6. See also a commentary of Article 2 of the 
African Children’s Charter in Gose M The African Charter on the Rights and Welfare of the Child: An Assessment 
Of The Legal Value Of Its Substantive Provisions By Means Of A Direct Comparison to the Convention on the 
Rights of the Child (2002) 53.  
505The Joint General Comment on ending child marriage (2017) para 6.  
506The Joint General Comment on ending child marriage (2017) para 6.    
507The Joint General Comment on ending child marriage (2017) para 6.   
508The Joint General Comment on ending child marriage (2017) para 6.   
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person entering into the union to do so freely and voluntarily, without any undue influence.509 

Thus, State Parties must address practices such as child marriage, kuzvarira, and sexual 

dalliance identified in Chapter 2 since the Joint General Comment regards these as harmful 

practices that negatively affect the fundamental rights of girls.510 

Secondly, the Joint General Comment has enjoined African governments to domesticate the 

principle of the best interest of the child in their national law.511 The African Children’s Charter 

provides in Article 4(1) that the best interests of the child shall be the primary consideration 

in all actions undertaken by any person or authority concerning the child.512 Since Articles 4 

is similar to Article 3 of the CRC, the CRC General Comment No. 14 noted that this principle 

must apply to children taking into consideration their personal context, situation and 

needs.513  Thus, it is in the best interest of the child that the government of Zimbabwe, 

parents, guardians and caregivers keep girls in school regardless of being in a marriage, 

pregnant or a child mother.514 By doing so, the principle of the best interest of the child 

ensures that child mothers can also enjoy the right to education, which is fundamental for 

them to maximise their chances of achieving a sustainable livelihood. 

As observed in Chapter 2, kuzvarira, sexual dalliance, discriminatory religious beliefs and child 

marriage give priority to the interests of parents at the expense of girl children.515 The Joint 

General Comment further argued that ‘child marriage gives rise to negative physical, 

psychological, economic and social consequences and curtails the enjoyment of children’s 

human rights and fundamental freedoms’. 516  This shows that parental interests that 

predispose girls to child marriage are inconsistent with the protection of the best interests of 

                                                           
509However, the Joint General Comments requires State Parties to recognise and respect the capacity of 
adolescent children to make decisions about their lives, the capacity to consent to sex, medical treatment and 
other acts.  
510See Chapter 2, sections 2.2, 2.4 and 2.5. 
511The Joint General Comment on ending child marriage (2017) para 8.    
512Schepard A ‘Best Interests of the Child’ available at 
https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?referer=https://scholar-google-co-
za.ezproxy.uwc.ac.za/&httpsredir=1&article=1332&context=faculty_scholarship (accessed 15 November 2018).  
513Committee on the Rights of the Child, General comment No. 14 (2013) on the right of the child to have his or 
her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, CRC /C/GC/14, para 32-35. 
514The Joint General Comment on ending child marriage (2017) para 31.      
515See Chapter 2, sections 2.4, 2.5 and 2.7 above. 
516The Joint General Comment on ending child marriage (2017) para 8.       
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the child.517 As will be noted in Chapter 4 below, the Marriages Act prescribes 16 and 18 as 

the marriageable ages for boys and girls, respectively.518 This has also been established in 

Chapter 2 that child marriage discriminates against girls more than it affects boys based on 

sex discrimination.519  In resolving this inconsistency, the Joint General Comment enjoins 

Zimbabwe to adopt and enforce legislation that sets the minimum age of marriage at 18 for 

both boys and girls.520 This also means that parents cannot force their unmarried pregnant 

daughters into marriage as this violates human rights law. Ultimately, this can effectively 

combat discrimination and improve the welfare of girls, including child mothers. 

Thirdly, the right to survival and development also protects girls against child marriage, child 

motherhood and rights of child mothers. 521  Article 5 of the African Children’s Charter 

enshrines the child’s right to survival and development, as does Article 6 of the CRC. 522 

Hodgson described ‘survival’ as the meeting of basic needs, which sustain human life. 523 

Thus, the right to survival and development has direct linkages with the right life 524 Indeed, 

the CRC Committee in General Comment No. 5 has urged State Parties to adopt and 

implement measures that increase life expectancy.  

Similarly, Sloth-Nielsen argued that Article 5 of the African Children’s Charter requires State 

Parties, such as Zimbabwe, to ensure it provides girls with ‘a healthy and safe environment 

by accessing medical care, food, education and be free from physical, psychological or mental 

harm or abuse which can be accompanied by harmful practices leading to child marriages’.525 

This right is therefore relevant in addressing child motherhood since child marriage has direct 

                                                           
517Therefore, States Parties must ensure that parents, traditional and community leaders must always act in 
the best interest of children, particularly girls to eradicate child marriage and other akin unions. The Joint 
General Comment on ending child marriage (2017) para 9; Mwambene L and Mawodza O ‘Children’s Rights 
Standards and Child Marriage in Malawi’ (2017) 17(3) African Studies Quarterly 24. 21-44. 
518Chapter 4, section 4.3.4 below.   
519Chapter 2, section 2.2 above.  
520Furthermore, the principle of the best interest of the child also requires the adoption of effective prevention 
and redress measures to address those at risk and those already affected by child marriage. The Joint General 
Comment on ending child marriage (2017) para 9.     
521The Joint General Comment on ending child marriage (2017) para 8.     
522Mezmur BD ‘The African Children's Charter versus the UN Convention on the Rights of the Child: A zero-sum 
game?’ (2008) 23(1) SA Public Law 4.1-29. 
523Hodgson D ‘Child's Right to Life, Survival and Development’ (1994) 2 International Journal of Children’s 
Rights 383.  
524Detrick SL A Commentary on the United Nations Convention on the Rights of the Child (1999) 126. 
525Sloth-Nielsen J ‘The international framework’ in Sloth-Nielsen J and Gallinetti J (eds.) Child Justice in Africa: A 
Guide To Good Practice (2004) 23.   
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correlations with early and frequent pregnancy, which in turn is associated with significantly 

higher rates of’ infant and adolescent maternal mortality and morbidity.526 

In addition, the CRC Committee has called upon State Parties to interpret ‘development’ as 

achieving the optimal physical and mental growth for all children.527 As observed in Chapter 

2 above, child marriage curtails the right to development, as those who marry young often 

drop out of school. 528  Addressing this problem, Kaime has observed that the right to 

development requires State Parties remove all obstacles that hinder equality of opportunity 

and distributive justice for all children.529 Likewise, the ACERWC held that the child’s right to 

development ‘enables children to grow up in a healthy and protected manner, free from fear 

and want, and to develop their personality, talents and mental and physical abilities to their 

fullest potential consistent with their evolving capacities’.530 Chirwa has argued that the rights 

to survival and development are essential preconditions for the enjoyment of other rights.531 

Thus, girls must develop into adults who can make their own free choices and enjoy their 

fundamental human rights, such as the right to choose their own spouses and the right to 

control their fertility.  

Fourthly, the right to child participation is also relevant in protecting girls against child 

marriage, child motherhood and rights of child mothers. The right to child participation is 

contained in Articles 7 and 12 of the African Children’s Charter and the CRC, respectively.532 

This Joint General Comment has argued that Article 7 must be read together with Article 4(2) 

of the African Children’s Charter to ensure that a child’s right to communicate and express his 

or her views and opinions, must be heard and taken into consideration in all judicial and 

administrative proceedings affecting and concerning him or her. 533  Thus, the right to 

                                                           
526The Joint General Comment on ending child marriage (2017) para 12.      
527Committee on the Rights of the Child (CRC), General comment No. 4 (2003): Adolescent Health and 
Development in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, para 12.  
528See Chapter 2, section 2.2.  
529Kaime T The African Charter on the Rights and welfare of the Child: A Socio-Legal Perspective (2009) 121. 
Pretoria: Pretoria University Law Press.   
530African Committee of Experts on the Rights and Welfare of the Child, General Comment No. 1 on Article 30 
of the ACRWC: "Children of Incarcerated and Imprisoned Parents and Primary Caregivers", 8 November 2013, 
para 24. 
531Chirwa DM Human Rights under the Malawian Constitution (2011) 203.  
532See Articles 7 and 12 of the African Children’s Charter and the CRC, respectively. 
533Similarly, the CRC Committee interpreted the right to child participation as ‘a social contract which fully 
recognises children as rights-holders entitled both to receive protection and to participate in all matters 
affecting them’.   

http://etd.uwc.ac.za/



97 
 

participation includes three main components: the right to express views; the right to do so 

freely; and the right to have those views given due weight.534 

Further, Mezmur and Sloth-Nielsen have also observed that the principle of child participation 

is useful in the protection of girls against cultural practices that lead to child marriages.535 

Hence, ‘Articles 4(2) and (7) of the African Children’s Charter are violated when children are 

betrothed or married without giving their personal, free and full consent’.536 Similarly, it is a 

violation of the right to child participation if sexual offenders were to marry their victims of 

rape in order to avoid criminal sanctions.537 Taking cognisance to the interdependence of 

rights in the African Children’s Charter, the African Commission and the ACERWC held that:538 

‘a child’s right to participate in decisions and matters affecting and concerning them shall not 

be used to justify any exception to the minimum marriageable age of 18 years. For a number 

of reasons, a child might express an interest in forming a union or entering into a marriage 

before the age of 18. Although a child has the right to express these views, pursuant to Article 

7 of the African Children’s Charter, and should be afforded an opportunity to communicate 

such views in matters affecting them, the best interests of the child require that no exceptions 

to the minimum marriageable age of 18 can be tolerated’. 

Understood this way, the right to child participation allows girls and child mothers to voice 

their concerns, needs and views to the extent that they can challenge harmful practices and 

attitudes that expose them to child motherhood or hinder the enjoyment of their rights s child 

mothers. 

Lastly, the Joint General Comment is also relevant to child motherhood as it proscribes 

discrimination. It is important to note that in this chapter, section 3.2.1 above undertook a 

detailed analysis of the relevance of the right to equality and non-discrimination in protecting 

girls against child motherhood and the rights of child mothers.539 The importance of this Joint 

                                                           
534Morag T ‘The principles of the UNCRC influence on Israeli law’ (2014) 22 Michigan State International Law 
Review 539.   
535Mezmur B and Sloth-Nielsen J ‘Free education is a right for me: A report on free and compulsory primary 
education’ (2007) 18.1-58. Mezmur BD ‘Happy 18th birthday to the African Children’s Rights Charter: not 
counting its days but making its days count’ in Pretoria University Law Press African Human Rights Yearbook 
(2017) 125.  
536The Joint General Comment on ending child marriage (2017) para 13.       
537The Joint General Comment on ending child marriage (2017) para 13.        
538The Joint General Comment on ending child marriage (2017) para 13.  
539See a discussion of the right to equality and non-discrimination in Chapter 3, section 3.2.1 above.  
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General Comment is that it regards child marriage as a manifestation of gender inequality and 

constitutes sex and gender-based discrimination.540  It views child marriage as a harmful 

practice that entrenches patriarchy and sex discrimination. 541  As such, the African 

Commission and the ACERWC require States Parties to recognise child marriage as a form of 

sex and gender based discrimination and respond appropriately towards its elimination.542 

Thus, the call to eliminate sex discrimination also enables child brides and child mothers 

(married or unmarried) to enjoy all their rights guaranteed in the African Children’s Charter 

on an equal basis with other girls and boys. 

3.4 Conclusion 

This chapter has examined the international human rights standards that could be implicated 

in the issue of child motherhood. Moreover, it has been shown that child motherhood has 

the negative effect of nullifying the enjoyment of human rights that a girl child is entitled to, 

such as the right to health, education, equality and the right to life, survival and development. 

In this regard, the chapter has discussed some of the substantive standards set out by 

international human rights instruments that State parties, which include Zimbabwe, must 

adopt and implement at domestic levels. These standards ensure that girls can exercise and 

enjoy human rights on an equal basis with others. 

The chapter has also shown that though international legal framework is sometimes 

ambiguous and incompatible with the realities of the African girl child, it has been gradually 

developed by soft law and more precisely by regional instruments. More importantly, 

international human rights instruments place a legal obligation on Zimbabwe to promote, 

protect, fulfil and respect the rights of girls and protect them from child motherhood. 

Collectively, the international legal framework provides a sound basis for Zimbabwe to act 

against adolescent motherhood.  

It should be stressed that the protection of girls against child motherhood requires that States 

Parties not only domesticate international and regional human rights standards, but also 

implement them accordingly. In light of the international normative framework. The aim of 

                                                           
540The Joint General Comment on ending child marriage (2017) para 11.  
541The Joint General Comment on ending child marriage (2017) para 6.  
542The Joint General Comment on ending child marriage (2017) para 21.         
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Chapter 4 is, therefore, to analyse Zimbabwe’s legal framework and its compliance with 

international and regional standards for the protection of girls against child marriages and the 

rights of child mothers. 
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CHAPTER 4 

ASSESSING THE COMPLIANCE OF ZIMBABWE’S LEGAL FRAMEWORK WITH HUMAN RIGHTS 

LAW IN PROTECTING GIRLS AGAINST CHILD MOTHERHOOD AND THE RIGHTS OF CHILD 

MOTHERS 

4. 1 Introduction  

The previous chapter has laid down the standards for ensuring the appropriate domestic 

implementation of the international human rights law in Zimbabwe.543 The preceding chapter 

has done this by discussing six human rights international standards, namely: the right to 

health, education, equality, and freedom from sexual exploitation, child marriage, and the 

age for sexual consent for girls.544 What then can be derived from the previous chapter is that 

States parties are required to adopt and implement measures which comprise constitutional, 

legislative, policy and administrative mechanism; in addition to ensuring the domestication 

of the relevant treaties, concluding observations and recommendations so that they conform 

to international human rights law. 545  In summary, chapter three has prescribed the 

                                                           
543The importance of examining the conformity of a state party, including Zimbabwe to human rights law has 
received much jurisprudential and scholarly acclaim. According to De Schutter, human rights standards are 
internationally accepted norms that have the binding effect of rendering any treaty or law, which is in conflict 
with them invalid. Furthermore, the Inter-American Court of Human Rights elaborated the supremacy of 
human rights norms in the Sawhoyamaxa Indigenous Community v Paraguay case. In this case, the Court had 
to determine whether the bilateral investment treaty between Paraguay and a German investor was justifiable 
cause to deny to the indigenous community’s right to property over their ancestral lands because the land now 
belonged to the former. The Court held that enforcing such bilateral investment treaties ‘negates vindication 
of non-compliance with state obligations under the American Convention; on the contrary, their enforcement 
should always be compatible with the American Convention’. See, De Schutter O International Human Rights 
Law: Cases, Materials, Commentary (2010) 59-61; Sawhoyamaxa Indigenous Community v Paraguay (judgment 
of 29 March 2006, Series C No. 146) paras 140-141. 
544As highlighted in Chapter 3, the international right to health enables girls to access health care services, such 
as family planning and abortion that are pivotal in reducing the prevalence of child motherhood. The 
guarantees to freedom from sexual exploitation and cultural discriminatory practices are also useful in tackling 
contributory factors to child motherhood, such as child marriage, chiramu and kuzvarira as discussed in 
Chapter 2. The same applies to the guarantees to education, equality and non-discrimination. See also, 
Chigona A and Chetty R ‘Teen mothers and schooling: lacunae and challenges’ (2008) 28(2) South African 
Journal of Education 277; CRC General Comment 4 para 26 CRC General Comment No. 15 (2013) para 24. 
545Indeed, the CRC Committee in its 2014 Concluding Observations commended Portugal for adopting child-
related legislative measures that conform to the CRC provisions. The CRC Committee further urged the state 
party ‘to continue to take steps to ensure that domestic legislation is fully compatible with the principles and 
provisions of the Convention and ensure the effective implementation of child-related laws at the national, 
provincial and municipal levels’. Thus, it is the duty of State parties, such as Zimbabwe to ensure that they 
domesticate and enforce human rights norms in their respective domestic bureaucratic and political 
structures. See, CRC Committee ‘Concluding observations on the combined third and fourth periodic report of 
Portugal’ (2014) paras 9-10; CRC Committee General Comment No. 5: General measures of implementation of 
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implementation measures that should be at the core of a country’s domestic implementation 

framework on child motherhood and the rights of child mothers.  

While State parties have an obligation to adopt legislative, policy, administrative and other 

necessary measures to ensure conformity with international law, this chapter specifically 

examines the extent to which Zimbabwe’s legislative framework complies with the 

international human rights standards laid down in Chapter 3 to combat the various causes of 

child motherhood discussed in Chapter 2. The main justification for this is that Zimbabwe 

recently enacted a new Constitution in 2013 that replaced the 1979 Lancaster Constitution.546 

According to Madebwe, the 1979 Lancaster Constitution ‘had become bulky, unclear and 

inaccessible’ which necessitated the need for a new robust and codified Constitution.547  

In addition, Nhede observed that the former Constitution ‘was not democratic enough to 

allow full public participation in their areas of interest’. 548  Indeed, the 1979 Lancaster 

Constitution had been amended so extensively (at least 19 times) since Zimbabwe gained 

independence in 1980.549 These amendments made the former Constitution redundant to the 

extent that it compromised clarity and accessibility to the citizens it intended to serve.550  

                                                           
the Convention on the Rights of the Child (2003) paras 18-19; Koh H ‘How is international human rights law 
enforced?’ (1999) 74(4) Indiana Law Journal 1410. 
546Constitution of Zimbabwe Amendment (no.20) Act 2013 replaced the 1979 Lancaster Constitution that had 
signalled the dawn political independence and sustained the Zimbabwean legal system for the past three 
decades. See also, Alexander J ‘Nationalism, Self-Government in Rhodesian Detention: Gonakudzingwa, 1964-
1974.’ (2011) 37(2) Journal of Southern African Studies 551-569; Tsabora J ‘The challenge of constitutional 
transformation of society through judicial adjudication: Mildred Mapingure v Minister of Home Affairs and Ors 
SC 22/14’ (2014) 1 Midlands State University Law Review 54. 
547Madebwe T ‘Constitutionalism and the new Zimbabwean Constitution’ (2014) 1 Midlands State University 
Law Review 8. See also, Hatchard J ‘The Constitution of Zimbabwe: Towards A Model for Africa?’ (1991) 35(1-
2) Journal of African Law 79-101; Ndulo M ‘Zimbabwe’s Unfulfilled Struggle for a Legitimate Constitutional 
Order’ in (ed) Miller LE Framing the State in Times of Transition: Case Studies in Constitution Making (2010) 
176-203. 
548Nhede NT ‘Devolution of power and effective governance: The Zimbabwean constitutional debate’ (2013) 
6(4) African Journal of Public Affairs 35. See also, Hatchard J, Ndulo M and Slinn P Comparative 
Constitutionalism and Good Governance in the Commonwealth: An Eastern and Southern African Perspective 
(2004) 33. 
549International Business Publications Zimbabwe Investment and Business Guide Volume 1 Strategic and 
Practical Information (2015) 94; Bradshaw YW and Ndegwa SN The Uncertain Promise of Southern Africa 
(2000) 87; Vollan K ‘The Constitutional History and the 2013 Referendum of Zimbabwe’ (2013) 8-18; Amaral L 
‘Bill to right past wrongs’ available at http://www.osisa.org/law/zimbabwe/bill-right-past-wrongs (accessed 7 
November 2017). 
550Nyabeze has argued that some of the constitutional amendments allowed some political figures gain more 
political power ‘as opposed to catering for the will of the people’. See, Nyabeze TH ‘Progressive Reform in the 
New Constitution of Zimbabwe: A balance between the preservative and transformative Constitution making 
process’ available at http://www.kas.de/wf/doc/kas_40484-1522-2-30.pdf?150223094847 (accessed 7 
November 2017). Chitimira H ‘Selected challenges and prospects of the Zimbabwean Constitution of 2013 in 
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Owing to the challenges encountered by the 1979 Lancaster Constitution, the new 

Constitution ushers a new era of constitutional democracy encapsulated by clear and 

accessible provisions that are to sustain the Zimbabwean legal system going forward. Indeed, 

Guzura has posited that ‘constitutions are the bedrock of democratic governance in the 

contemporary world and any state claiming democratic credentials needs to base its claims 

on a good constitution and positive constitutionalism’.551 It is therefore unsurprising that the 

Constitution contains a justiciable Declaration of Rights in Chapter 4.552 The inclusion of a 

Declaration of Rights has led Sloth-Nielsen to observe that ‘the new Zimbabwean Constitution 

has a strong bias towards the protection and promotion of human rights’.553 

It is then trite to argue that the new Constitution provides a platform for the transformation 

and progressive development of the nation ‘through judicial activism, adjudication and 

constitutional interpretation and also through the realignment of the country’s laws by the 

government’.554 For this reason, the chapter assesses how the Constitution complies with the 

international treaty law laid down in Chapter 3 and how its provisions can combat the various 

causes of child motherhood discussed in Chapter 2. Thereafter, the chapter analyses other 

Acts of Parliament with the view of gauging how they complement the Constitution, comply 

with human rights treaties, and protect girls against child motherhood and the rights of child 

mothers in Zimbabwe. The last section concludes the chapter.  

 

 

 

 

 

                                                           
the protection of human rights and constitutional democracy in Zimbabwe’ (2017) 28(2) Stellenbosch Law 
Review 354-378. 
551Guzura T ‘Constitution Making Under Governments of National Unity: The Zimbabwean Case 2009-2013’ 
(2016) 5(4) Journal of Politics & Governance 39.  
552Chapter 4 of the Constitution.  
553Sloth-Nielsen J and Hove K ‘Mudzuru & Another v The Minister of Justice, Legal and Parliamentary Affairs & 
2 Others: A review’ (2016) 15(2) African Human Rights Law Journal 555. 
554Tsabora J ‘The challenge of constitutional transformation of society through judicial adjudication: Mildred 
Mapingure v Minister of Home Affairs and Ors SC 22/14’ (2014) 1 Midlands State University Law Review 54. 
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4.2 The Constitution 

As previously discussed in chapter 2, there are several causes of child motherhood, such as 

child marriage, which disproportionately affect girls more than boys in Zimbabwe.555 Chapter 

3 then additionally observed that Zimbabwe is a state party to various human rights treaties 

that have provisions, which could be useful in protecting girls against the causes of child 

motherhood, such as child marriage.556 Several provisions in the Constitution are relevant in 

addressing child marriage. For example, section 78 guarantees for marriage rights; providing 

that557 

‘1. Every person who has attained the age of eighteen years has the right to found a family. 

2. No person may be compelled to enter into marriage against their will.  

3. Persons of the same sex are prohibited from marrying each other’. 

According to Banda, Mavedzenge and Coltart section 78(1) guarantees any person aged 18 or 

above ‘the right to enter into a marriage and establish a family’.558 This assertion finds support 

in Sloth-Nielsen who, while commenting on the case of Mudzuru that outlawed child marriage 

in Zimbabwe, argued that a purposive reading of the right to ‘found a family’ in section 78(1) 

implies that persons below the age of 18 cannot marry.559 Understood this way, section 78(1) 

                                                           
555For example, Part 1.1 of Chapter 1 has established that at least 60 per cent of child rape victims are prone to 
early motherhood. In addition, the Zimbabwe Multiple Indicator Cluster Survey of 2014 by Zimbabwe National 
Statistics Agency revealed that girls between 15 and 19 years account for 12 per cent of the annual births in 
the country and approximately 1 in 3 girls marry before reaching 18 years. See, Dube R ‘She probably asked for 
it! A Preliminary Study into Zimbabwean Societal Perceptions of Rape’ (2013) 13; Zimbabwe National Statistics 
Agency (ZIMSTAT) Zimbabwe Multiple Indicator Cluster Survey (MICS) 2014 2014, Final Report (2015) x; 18+: 
Strategy to end child marriages in Zimbabwe available at http://www.chronicle.co.zw/18-strategy-to-end-child-
marriages-in-zimbabwe/ (accessed 26 November 2015). 
556Chapter 3 discussed various treaties, such as the CEDAW, CRC, African Children’s Charter and Maputo 
Protocol as having instrumental provisions that could address the issue of child motherhood. These included 
provisions such as health, education, non-discrimination, freedom against sexual exploitation and child 
marriage that the subsequent sections of this chapter shall discuss in more detail.  
557Section 78 of the Constitution provides for the right to marry and found a family. The Mudzuru case affirmed 
this position when it held that the interpretation of section 78(1) must give the provision a holistic, purposive 
and transformative meaning. Unlike adopting a restrictive interpretation of the provision as envisaged by the 
respondents, the apex court commendably argued against the respondents’ contention that ‘whilst persons 
under eighteen years would, according to them, have the right to marry they would not have the right to 
found a family’. See Mudzuru case, p42-43. 
558Banda FF 'The Constitution of Zimbabwe 2013 - Constitutional Curate's Egg' (2014) The International Survey 
of Family Law 495; Mavedzenge JA and Coltart DJ A Constitutional Law Guide Towards Understanding  
Zimbabwe’s Fundamental Socio-Economic and Cultural Human Rights (2014) 54. 
559In the case of Mudzuru, the learned DCJ Malaba rightly argued that section 78(1) of the Constitution has the 
effect of rendering ‘a person who has not attained the age of eighteen…no legal capacity to marry’. See, 
Mudzuru case, p46; Sloth-Nielsen J and Hove K ‘Mudzuru & Another v The Minister of Justice, Legal and 
Parliamentary Affairs & 2 Others: A review’ (2016) 15 African Human Rights Law Journal 564. 
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is consistent with Articles 6(b) and 21 of the Maputo Protocol and the African Children’s 

Charter, which stipulate 18 as the minimum marriageable age.560  

In addition, section 78(2) buttresses section 78(1) by prohibiting any person to compel 

another into marriage against their will. This is in keeping with Article 16(2) of the CEDAW, 

which requires the consent of the parties to marriage.561 In General Comment No. 21, the 

CEDAW Committee reiterated that state parties must accord the full protection of the law 

especially when girls are required to provide their consent.562 Furthermore, the recent 2014 

joint General Comment by the CEDAW and the CRC Committees established 18 as the 

minimum marriageable age for girls and boys, with or without parental consent. 563 

Accordingly, there is full legal protection entitled to girls when state parties set 18 as the 

minimum age for marriage, and simultaneously require the free and full consent of the 

intending spouses.  

The decision of Mudzuru case has accurately domesticated the international position set 

above by outlawing child marriage in Zimbabwe.564 The court argued that since a person 

below 18 years has no legal capacity to marry; this implies that he/she has no legal capacity 

                                                           
560Although international human rights instruments, such as the CRC and the CEDAW do not do not set a 
minimum age of marriage, their joint Committees have set the age of marriage at 18 years. It is therefore clear 
that the human rights bodies have unanimously 18 as the universally accepted age of marriage. See, Articles 
6(b) and 21 of the African Protocol on Women's Rights and ACRWC and Njungwe EN ‘International protection 
of children’s rights: An analysis of African attributes in the African Charter on the Rights and Welfare of the 
Child’ (2009) 3(1) Cameroon Journal on Democracy and Human Rights 18. 
561Although the minimum age of marriage in international law is not uniform, it vehemently prohibits the 
‘betrothal and marriage of a child’. See, Articles 10(1), 16(2) and 23 of the CESCR, CEDAW and ICCPR, 
respectively. For a detailed discussion of the provisions, see Saul B, Kinley D and Mowbray J The International 
Covenant on Economic, Social and Cultural Rights: Commentary, Cases, and Materials (2014) 721-861. 
Freeman MA ‘Article 16: Violence Against Women’ in (eds) Freeman MA, Rudolf B and Chinkin C The 
International Covenant on Economic, Social and Cultural Rights: Commentary, Cases, and Materials (2012) 437. 
Joseph S and Castan M The International Covenant on Civil and Political Rights: Cases, Materials, and 
Commentary (2013) 666-701. 
562The CEDAW Committee, in its 2017 Concluding observations on the combined third and fourth periodic 
reports of the Niger, noted concern on extremely high rates of child marriage due to absence of any legal 
framework or strategic action that prohibit these harmful practices. Guided by General Comment No. 21 
recommended Niger to adopt 18 as the minimum age of marriage and simultaneously  obtain the full and free 
consent of both future spouses to any marriage to combat the prevalence of child marriage. See, Paragraph 16 
of the CEDAW/C/GC/21(1994); CEDAW Committee ‘Concluding observations on the combined third and fourth 
periodic reports of the Niger’ (2017) paras 42 and 43. 
563Joint general recommendation No. 31 of the Committee on the Elimination of Discrimination against 
Women/general comment No. 18 of the Committee on the Rights of the Child on harmful practices  para 55(f) 
564Scholars, such as Sloth-Nielsen have observed that the Mudzuru case has not only ‘been hailed with acclaim 
worldwide’ but has already had regional impact on the litigation of child marriage in Tanzania. See, Sloth-
Nielsen J and Hove K ‘Mudzuru & Another v The Minister of Justice, Legal and Parliamentary Affairs & 2 Others: 
A review’ (2016) 15 African Human Rights Law Journal 566-567. 
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to consent to such a marriage.565 Section 81(1) of the Constitution puts the matter of the legal 

effect of s 78(1) of the Constitution beyond any reasonable doubt. It defines a child as a 

person who is below 18 years of age.566 The effect of section 81(1) on section 78(1) would be 

that the Constitution guarantees the enjoyment of right to enter into marriage and found a 

family to the exclusion of anyone who is below the age of 18 years.567 Thus, the Mudzuru 

judgement unequivocally held that a child lacks the right to found a family; neither can she 

consent to a marriage. 

The absolute prohibition of child marriage is in line with Articles 6 and 21(2) of the Maputo 

Protocol and the African Children’s Charter that respectively prohibit any form of child 

marriage. Thus, the purpose of section 78(1) as read together with section 81(1) of the 

Constitution is to ensure adequate application, interpretation and enforcement of 

international human rights law in Zimbabwe, which ultimately addresses the issue of child 

motherhood perpetrated through child marriage. 

The fulfillment of the guarantees against child marriage also enables Zimbabwe’s 

compatibility with international law in the realisation of other human rights, such as non-

                                                           
565See, Mudzuru case, p46-47; Sloth-Nielsen J ‘Child Marriage in Zimbabwe: The Constitutional Court Rules No’ 
in (Ed) Atkin B International Survey of Family Law (2016) 550. 
566Section 81(1) of the Constitution. This definition is consistent with African Children’s Charter that defines a 
child as a person below 18 years without exceptions, such as those stipulated by the CRC. For a detailed 
analysis, see Mezmur BD ‘The African Children's Charter versus the UN Convention on the Rights of the Child: A 
zero-sum game?’ (2008) 23(1) SA Public Law 8; Viljoen F ‘Supra-national human rights instruments for the 
protection of children in Africa: The Convention on the Rights of the Child and the African Charter on the 
Rights and Welfare of the Child’ (1998) 31(2) Comparative and International Law Journal of Southern Africa 
209; Lloyd A ‘A Theoretical Analysis of the Reality of Children's Rights in Africa: An Introduction to the African 
Charter on the Rights and Welfare of the Child’ (2002) 2(1) African Human Rights Law Journal 20. 
567See, Mudzuru case p46-47. 
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discrimination,568 education,569 health570 and freedom from sexual exploitation.571 As regards 

the right to non-discrimination, section 56(1) of the Constitution provides that ‘all persons 

are equal before the law and have the right to equal protection and benefit of the law’.572 The 

right to equality and non-discrimination is framed in clear and simple language to the extent 

that it is easy to deduce its scope and content. For instance, the reading of section 56(1) shows 

that the provision generally guarantees every person equal protection and benefits of the 

law.573 The general guarantee to equal protection is, thus, also applicable to all children, 

meaning that Zimbabwe must commit to the realisation of equality before the law and equal 

protection of the law between boys and girls. It also protects the rights of child mothers, such 

as the right to education that are infringed based on their status as child mothers. 

In addition to an encompassing and important right to ‘equality before the law and protection 

under the law’, section 56(3) goes further and proscribes ‘unfair discrimination’ to which the 

term is given its meaning in section 56(4).574 According to section 56(3), ‘unfair discrimination’ 

                                                           
568Articles 2 and 3 of the CRC and the African Children’s Charter respectively provide for the principle of non-
discrimination. The Human Rights Committee has defined discrimination as:   

‘Any distinction, exclusion, restriction or preference based on a number of grounds such as sex, 
gender, or birth, which has the effect or purpose of impairing or nullifying the recognition, enjoyment 
or exercise, on equal footing, of human rights and fundamental freedoms in the political, economic, 
social, cultural, civil or any other field’. 

According to Vandenhole, provisions such Articles 2 and 3 of the CRC and the African Children’s Charter 
respectively prohibit any form of differential treatment of boys and girls without objective and reasonable 
justifications. This argument is relevant in addressing any impediment that forces girls to become child 
mothers based on their sex or gender. See, Human Rights Committee (HRC), CCPR General Comment No. 18: 
Non- discrimination (1989) para 7; Vandenhole W Non-Discrimination and Equality in the view of the UN 
Human Rights Treaty Bodies (2005) 79; Cusack S and Pusey L ‘CEDAW and the rights to non-discrimination and 
equality’ (2013) 14 Melbourne Journal of International Law 11. 
569As previously discussed in Chapter 3, the ECSR Committee interpreted education as ‘both a human right in 
itself and an indispensable means of realizing other human rights’. The CEDAW Committee further observed 
the importance of education as ‘reducing female student drop-out rates, which are often a result of premature 
pregnancy’. According to the CRC Committee, in General Comment No. 1, education should be ‘child-centred, 
child-friendly and child empowering’. See, CESCR Committee, General Comment No. 13: The Right to Education 
(1999) para 1; CEDAW Committee, CEDAW General Recommendation No. 24: Article 12 of the Convention 
(Women and Health) (1999) para 28; CRC Committee, General comment No. 1 (2001), Article 29 (1), The aims 
of education paras 2, 3 and 9. 
570See Chapter 3, section 3.2.1. Under the African treaties, the right to education is contained in Articles 11 and 
12 of the African Children’s Charter and the Maputo Protocol, respectively.   
571See Chapter 3, section 3.2.4 above. 
572Section 56(1) of the Constitution 
573Section 56(1) of the Constitution is derived from section 9(1) of the South African Constitution verbatim.  
While commenting on the latter provision, Didcott J in S v Ntuli argued that section 9(1) entitles ‘everybody, at 
the very least, to equal treatment by our courts of law’. In Prinsloo vs Van der Linde, the Court held that 
section 9(1) makes clear that ‘no-one is above or beneath the law and that all persons are subject to law 
impartially applied and administered’. See, S v Ntuli 1996 (1) SA 1207 (CC); 1996 (1) BCLR 141 (CC) para 18; 
Prinsloo vs Van der Linde, 1997 (6) BCLR 759 (CC) para 22. 
574Section 56 generally provides that:  
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occurs when a person has been treated in an unfairly discriminatory manner based on the 

grounds of, amongst others, religious belief, custom, culture, sex, gender, age.575 Section 

56(4) stipulates two conditions in which unfair discrimination could take place; firstly, ‘if 

he/she is subjected directly or indirectly to a condition, restriction or disability to which other 

people are not subjected; or’ secondly, ‘if other people are accorded directly or indirectly a 

privilege or advantage which they are not accorded’.576 

Scholars, such as Andrews, have argued that provisions such as section 56(3) prohibit any 

derogation from the constitutional protection of equality with respect to ‘unfair 

                                                           
‘1. All persons are equal before the law and have the right to equal protection and benefit of the law.  
2. Women and men have the right to equal treatment, including the right to equal opportunities in 
political, economic, cultural and social spheres.  
3. Every person has the right not to be treated in an unfairly discriminatory manner on such grounds 
as their nationality, race, colour, tribe, place of birth, ethnic or social origin, language, class, religious 
belief, political affiliation, opinion, custom, culture, sex, gender, marital status, age, pregnancy, 
disability or economic or social status, or whether they were born in or out of wedlock. 
4. A person is treated in a discriminatory manner for the purpose of subsection (3) if-    

a. they are subjected directly or indirectly to a condition, restriction or disability to which 
other people are not subjected; or    
b. other people are accorded directly or indirectly a privilege or advantage which they are 
not accorded.  

5. Discrimination on any of the grounds listed in subsection (3) is unfair unless it is established that 
the discrimination is fair, reasonable and justifiable in a democratic society based on openness, 
justice, human dignity, equality and freedom.  
6. The State must take reasonable legislative and other measures to promote the achievement of 
equality and to protect or advance people or classes of people who have been disadvantaged by 
unfair discrimination, and-   a. such measures must be taken to redress circumstances of genuine 
need;   b. no such measure is to be regarded as unfair for the purposes of subsection (3)’. 

575See, section 56(3) of the Constitution. This sub section finds an equivalent in section 9(3) of the South 
African Constitution. While commenting on the latter provision, Albertyn and Kentridge have argued that: 

‘the benign meaning of the word “unfair” has virtually no place in the modem jurisprudence of 
discrimination’ because ‘the juxtaposition of the word “unfair” weakens the already pejorative 
content of the word “discrimination” itself, which may have significant consequences for the framing 
and interpretation of anti-discrimination legislation. Legislation will have to include the tern “unfair 
discrimination” in order to prevent difficulties that will arise regarding the difference in the conduct 
prohibited by the Constitution and that prohibited by the legislation’.  

See, Albertyn C and Kentridge J ‘Introducing the right to equality in the interim Constitution’ (1994) 10(2) 
South African Journal on Human Rights 161; Corder et al A charter for social justice: A contribution to the South 
African bill of rights debate (1992) 31-32; Tobias P and van Reenen V ‘Equality, discrimination and affirmative 
action: An analysis of section 9 of the Constitution of the Republic of South Africa’ (1997) 12(1) SA Public Law 
156-158. 
576See, section 56(4) of the Constitution. The rationale behind section 56(4) of the Constitution was borrowed 
from the South African jurisprudential interpretation of section 9 of the Republic. For example, in Prinsloo vs 
Van der Linde, the South African Constitutional Court described unfair discrimination as unequal treatment 
that impairs human dignity, or affects a person in a comparably serious manner. See, Prinsloo vs Van der Linde, 
1997 (6) BCLR 759 (CC) para 31. 
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discrimination solely on the grounds of sex, gender or religious beliefs’.577 As regards section 

56(4), chapter 2 has clearly shown that customary practices such as sexual dalliance, child 

marriage, kuzvarira directly expose girls to discrimination to which boys are not exposed.578 

Moreover, these practices directly accord boys privileges, which girls do not enjoy.579 Thus, 

section 56(3) read together with section 56(4) is vocal in protecting girls from unfair 

discrimination that manifests through customary practices, such as sexual dalliance, child 

marriage, and kuzvarira. It also protects child mothers from unfair discrimination that 

manifests through child marriage and societal attitudes that treat child mothers differently to 

other girls. 

Section 56(5) of the Constitution, however provides for an exemption to the rule of unfair 

discrimination if it can proved that the discrimination is 'fair, reasonable, and justifiable in a 

democratic society based on openness, justice, human dignity, equality and freedom'.580 The 

equality issue is also relevant to assess the conformity of cultural practices, such as kuzvarira 

with section 56(5). For example, it is clear that the practice of kuzvarira, which involves 

parents giving a daughter to the husband of a sister or another family member who has not 

been able to have children, for giving birth on their behalf, trumps over the girls’ consent to 

marriage.581 Clearly denying girls, which is a vulnerable group of people the right to consent 

to marriage because of their sex or gender is irrational, and violates girls’ dignity, equality and 

freedom. 

                                                           
577Andrews further argued that the inclusion of religious belief, custom, culture, sex, gender and age as 
grounds for proscribing discrimination protects women from discrimination based on both biological and 
physical attributes, as well as social and cultural stereotypes about their perceived role and status in society. 
This argument is relevant to child motherhood since it is a result of social and cultural stereotypes as well as 
the biological and physical attributes of girls. See, Andrews PE ‘Striking the rock: Confronting gender equality in 
South Africa’ (1998) 3(2) Michigan Journal of Race Law 328.  
578For a detailed discussion on chiramu, child marriage and kuzvarira, see Chapter 2 section 2.2 on ‘harmful 
traditions and cultures’. 
579For a detailed discussion on chiramu, child marriage and kuzvarira, see Chapter 2 section 2.2 on ‘harmful 
traditions and cultures’.  
580Section 56(5) provides for rebuttable presumption that discrimination on any of the grounds listed in section 
56(3) constitutes unfair discrimination, unless justified otherwise. Scholars such as Basson, du Plessis and 
Corder have observed that provisions such as section 56(5) ‘facilitate the proof of unfair discrimination, 
provided that the discrimination is on the basis of one of the listed grounds’. See, Basson DA South Africa's 
interim Constitution. Text and notes (1995) 25; du Plessis LM and Corder H Understanding South Africa's 
transitional bill of rights (1994) 145.  
581For a detailed discussion of kuzvarira, see Chapter 2 section 2.2.3.  
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In line with international human rights law, the right to equality and non-discrimination 

requires Zimbabwe to:582 

 ‘take reasonable legislative and other measures to promote the achievement of equality and 

to protect or advance people or classes of people who have been disadvantaged by unfair 

discrimination, and-- 

a. such measures must be taken to redress circumstances of genuine need; 

b. no such measure is to be regarded as unfair for the purposes of subsection (3)’. 

Indeed, the Constitutional Court in the case of Mudzuru appositely took upon itself to redress 

the unfair discrimination girls were suffering through child marriage as a matter of genuine 

need.583 The judgment makes it clear that girls were and remain a vulnerable group of people 

who need protection from child marriage.584 Thus, the Court took an appropriate measure to 

redress the plight of girl rights violations by outlawing child marriage. However, as the 

guardian of all children in Zimbabwe, the Constitutional Court was supposed to put in place 

more stringent measures to ensure maximum protection of girls against child marriage. For 

example, the Court outlawed child marriage but did not criminalise the practice; neither did 

it give Parliament a prescribed a time by when its remedial actions of amending laws that 

allow child marriage must be implemented.585  

                                                           
582Section 56(6) of the Constitution gives effect to various human rights treaties that require state parties to 
enact legislation that modify discriminatory laws and eliminate societal and cultural attitudes that perpetuate 
discrimination. See, Articles 2 and 3 of the CRC and ACRWC; Arts 2, and 6 of the CEDAW and the Maputo 
Protocol; CESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural 
rights (2009) para 8; CRC Committee, General Comment 5 (2003) para 12.  
583Earlier in 2017, the decision earned Zimbabwe’s Constitutional Court an international award, which was 
sponsored by a Rwandan organisation (Women’s Link Worldwide) in recognition of the apex court’s judicial 
milestone. See generally, Mudzuru case; The Herald ‘Child marriages: Concourt scoops global award’ available 
at http://www.herald.co.zw/child-marriages-concourt-scoops-global-award/ (accessed 08 November 2017). 
584Mudzuru case p24. See also, Askari L ‘The Convention on the Rights of the Child: The Necessity of Adding a 
Provision to Ban Child Marriages’ (1998) 5 ILSA Journal of International and Comparative Law 123-138; Amoah 
J ‘The world on her shoulders: The rights of the girl-child in the context of culture and identity’ (2007) 4(2) 
Essex Human Rights Review 1-23. 
585The study argues that the Court is guilty of playing double standards. For example, the Court had 
impressively criticised ‘the failure of the CRC to protect the girl–child against’ child marriage. The Court further 
argued that ‘such a gap reveals discrimination against the girl–child in the sense that the reality of her situation 
is not taken into account or specifically addressed’. Despite having set such compelling arguments against child 
marriage, the Court’s decision lacks teeth because it only outlawed but did not criminalise child marriage. This 
means that any child marriage entered after the decision was handed down (20 January 2016) would only be 
annulled without taking further criminal action against the wrongdoers. See, Klaaren J ‘Judicial remedies’ in 
Chaskalson M et al The constitutional law of South Africa (1998) chapter 9. 
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Despite the weaknesses of Mudzuru case, section 56 is still vocal: it prohibits inequality and 

all forms of discrimination. According to Dworkin, ‘the right to equality means the right to be 

treated as equals…’586 Thus, the preferential treatment of boys over girls, perpetrated by 

cultural practices, discussed in Chapter 2, which have the adverse effects of forcing girls 

become child mothers, is no longer in conformity with the new constitutional dispensation.587 

To this end, the right to equality and non-discrimination is imperative to address practices, 

such as child marriage, kuzvarira and ensure the realisation of a new constitutional order in 

which all children in Zimbabwe are accorded equal dignity and respect regardless of their sex, 

gender or age. 

As regards the right to education in Zimbabwe, section 75(1) of the Constitution states that:588 

‘1. Every citizen and permanent resident of Zimbabwe has a right to-  

a. a basic State-funded education, including adult basic education; and 

b. further education, which the State, through reasonable legislative and other 

measures, must make progressively available and accessible’. 

Section 81(1)(f) further buttresses section 75(1), targeting a special group of people by 

providing that ‘every child, that is to say every boy and girl under the age of eighteen years’ 

has, amongst others, the right to education. 589  Section 81(1)(f) specifically complements 

section 75(1)(a) by guaranteeing children the ‘right to a basic State-funded education’.590 

UNESCO has thus accurately argued that ‘education is a “sacred duty” for countries to fulfill, 

supporting educational opportunities for all and educational methods best suited to prepare 

children of the world for the responsibilities of freedom’.591 The advantages of realising the 

                                                           
586Dworkin R Taking Rights Seriously (1977) 227. The Human Rights Committee in General Comment No. 18 
held that the right to equality and non-discrimination has the desired effect of ‘nullifying or impairing the 
recognition or enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms’. See, 
Human Rights Committee, CCPR General Comment No. 18: Non-discrimination (1989) para 6; Mayerson A and 
Yee S ‘The ADA and Models of Equality’ (2001) 62(1) Ohio State Law Journal 544; Fidan A and Bui HN ‘Intimate 
partner violence against women in Zimbabwe’ (2016) 22(9) Violence against women 1076.  
587See, Mudzuru case p12-13. 
588 Section 75(1)(f) of the Constitution. 
589Section 81(1)(f) of the Constitution. 
590By reading the two provisions together, sections 75(1) and 81(1)(f) provide an unqualified human right that 
everyone, but most importantly children are entitled to. This is true when one considers the fact that basic 
education in formal schooling is ‘primary education’. See, UNESCO ‘World Declaration on Education for All and 
Framework for Action to Meet Basic Learning Needs Adopted by the World Conference on Education for All 
Meeting Basic Learning Needs’ (1990) available at 
http://unesdoc.unesco.org/images/0012/001275/127583e.pdf (accessed 08 November 2017). 
591UNESCO’s assertion received much support from CRC Committee which, in General Comment, held that: 
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right to education for girls, contained in sections 75(1) and 81(1)(f) of the Constitution,  cannot 

be overstated. First, it is consistent with international human rights standards that oblige 

state parties to ensure that all children, regardless of their sex, exercise and enjoy their human 

rights, including education rights.592 Secondly, it is important to keep girls in school, given that 

Chapter 2 revealed that many of the girls who do not go to school end up in child marriages 

or falling pregnant and becoming child mothers.593  Therefore, keeping girls in school for 

longer is instrumental in protecting girls against child motherhood as well as protecting the 

rights of child mothers.594  

Lastly, keeping girls in school can prevent girls ending up in street situations. Indeed, the CRC 

Committee in its recent General Comment No. 21 of 2017, observed ‘exclusion from 

education…and families’ inability to accept children’s resistance to harmful practices, such as 

child marriage’ as some of the key drivers for children ending up in street situations.595 This is 

true in the context of Zimbabwe where Chapter 2 has shown that child marriage, poverty and 

child relinquishment through HIV/AIDS are contributory factors to child motherhood. 596 

Therefore, by ensuring that girls are in school, Zimbabwe would not only theoretically comply 

                                                           
‘education to which every child has a right is one designed to provide the child with life skills, to 
strengthen the child’s capacity to enjoy the full range of human rights and to promote a culture which 
is infused by appropriate human rights values’.    

These sentiments were also echoed in a South African case of Governing Body of the Juma Musjid Primary 
School & Others v Essay N.O. and Others. The Court held that ‘the right to basic education is an unqualified 
human right which may be limited only “in terms of a law of general application which is reasonable and 
justifiable in an open and democratic society based on human dignity, equality and freedom”’. See, UNESCO 
‘Operational definition of basic education’ available at http://www.unesco.org/education/framework.pdf 
(accessed 08 November 2017); CRC Committee, General comment No. 1, Article 29 (1), The aims of education 
(2001) para 3; Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) 
BCLR 761 (CC) paras 36-38. 
592Mezmur B and Sloth-Nielsen J ‘Free education is a right for me: A report on free and compulsory primary 
education’ (2007) 10; Sloth-Nielsen J ‘The international framework’ in Sloth-Nielsen J and Gallinetti J (eds.) 
Child Justice in Africa: A Guide To Good Practice (2004) 23. 
593See generally Chapter 2 above. 
594Mezmur BD and Sloth-Nielsen J ‘The right to education in Africa: Taking stock’ in Davel ED (ed) Essays in 
honour of Hans Visser (2008) 59-78. See also, Mwambene L ‘Implementing the girl child’s right to education in 
selected countries in Africa’ in Sloth-Nielsen J Children's Rights in Africa: A Legal Perspective (2008) 219-235; 
Chürr C ‘Realisation of a child's right to a basic education in the South African school system: Some lessons 
from Germany’ (2015) 18(7) PER: Potchefstroomse Elektroniese Regsblad 2405-2453. 
595CRC Committee, General comment No. 21, on children in street situations (2017) para 9 and 54.  
596See Parts 2.2.1, 2.5 and 2.8 of Chapter 2. These three drivers exacerbate the risks of girls suffering from 
sexual abuse on the streets, which can invariably force them to engaging in transactional sex as means of 
street survival. See, Olsson J ‘Violence against children who have left home, lived on the street and been 
domestic workers: A study of reintegrated children in Kagera Region, Tanzania’ (2016) 69 Children and Youth 
Services Review 237; Reza MH ‘Poverty, violence, and family disorganization: Three “Hydras” and their role in 
children's street movement in Bangladesh’ (2016) 55 Child Abuse & Neglect 66-68. 
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with international law, but also practically ensure the protection of girls against all forms of 

abuse or prejudices that lead and/or associated with child motherhood.597  

Also in line with international law on the protection of girls against prejudices that lead to 

child motherhood is the constitutional guarantee to freedom from sexual exploitation.598 

Section 81(1)(e) closes the net against girl child abuse by providing that they have a 

constitutional right ‘to be protected from economic and sexual exploitation… and from 

maltreatment, neglect or any form of abuse’.599  The recent 2016 case of S v Banda; S v 

Chakamoga600 that dealt with two male adults who, firstly had unlawful sexual intercourse 

                                                           
597The guarantees to ‘a basic State-funded education’ provide a strong basis for sending girls to school on an 
equal basis with boys. The provision for a basic State-funded education can also encourage girl children to 
pursue further education that ‘provides a good opportunity to bridge the enrolment gap and to equip girls 
with sexual health education’. Ultimately, this assists girls to decrease the risks of being child mothers by 
either abstaining from sex or by practicing safe sex methods. See, Durojaye E, Okeke U and Oluduro O ‘Sex 
Work, HIV/AIDS and Sexual Rights in close gap Africa: The Nigerian Experience’ (2009) Indian Journal of Human 
Rights and the Law 13-58; Biddlecom AE et al Protecting the next generation in Sub-Saharan Africa: Learning 
from adolescents to prevent HIV and unintended pregnancy (2007) 24. 
598Article 19 of the CRC prohibits all forms of violence in all settings that interact with children. Article 27 of the 
African Children’s Charter is more specific; it prohibits all forms of sexual exploitation against all children. In 
the context of child motherhood, the CRC Committee observed that the abuse or violence against children 
‘often has a gender component’ that normally affects girls more than boys even though ‘both girls and boys 
are at risk of all forms of violence’. This argument finds support from chapter 2, which showed that girls 
experience more sexual violence than boys do. See, CRC Committee, General comment No. 13: The right of the 
child to freedom from all forms of violence (2011) para 18. See also, Sloth-Nielsen J ‘The child's right to social 
services, the right to social security, and primary prevention of child abuse: Some conclusions in the aftermath 
of Grootboom’ (2001) 17(2) South African Journal on Human Rights 210-231; Prinsloo IJ ‘How safe are South 
African schools?’ (2005) 25(1) South African Journal of Education 9.  
599Section 81(1)(e) of the Constitution. In its 2016 Concluding observations on the initial report submitted by 
South Africa under article 12 (1) of the Optional Protocol to the Convention on the Rights of the Child on the 
sale of children, child prostitution and child pornography, the CRC Committee recommended the State party to 
prevent and tackle all forms of sexual exploitation against girls. These include, measure to prevent the sale of 
children, child prostitution, child pornography, child sex tourism, online child sexual exploitation and abuse. 
See generally, CRC Committee, Concluding observations on the initial report submitted by South Africa under 
article 12 (1) of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child 
prostitution and child pornography (2016). Mushunje M ‘The role of social work in the protection of children: 
Lessons from Zimbabwe’ in Gray M (ed) The Handbook of Social Work and Social Development in Africa (2017) 
108-120.  
600The case of S v Banda; S v Chakamoga was brought before the High Court as a matter for criminal review. 
Briefly, the facts of the matter were that the two were male adults (more than 30 years old) who both had 
sexual intercourse and impregnated girls aged 15 years. Both accused were charged and found guilty of 
contravening section 70 of the Criminal Law (Codification and Reform) Act [Chapter 9:23] for having sexual 
intercourse with a young person. They were sentenced to an effective 12 months direct imprisonment by the 
trial court. The High Court then challenged the sentence handed down by the magistrate. The High Court then 
rightly argued that judicial officers must ‘ensure paramountcy of children’s interests in all proceedings before 
them, including handing down appropriate sentences that deter those preying on children to refrain from 
doing so in order to give the maximum protection accorded to children by law’. More accurately: 

‘The questions judicial officers must always ask themselves in sentencing predatory adults who 
sexually exploit young persons should be: what message is the judicial service sending, when a person 
more than twice the age of a child, is sentenced to serve a mere 12 months in jail? Is it in the 
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with girls aged 15 and secondly, impregnated them, pertinently gave judicial effect to section 

81(1)(e).601 The High Court had to review the sentence handed down by the court a quo, in 

which the former had found the two accused guilty of the two allegations charged against 

and had been sentenced 12 months imprisonment.602  

In handing down  judgment, Charewa J held that ‘the courts must be seen to apply the law in 

a manner that achieves…to effectively protect children from predatory older persons and 

ensure the eradication, or seriously attempt to eradicate the problem’ of sexual exploitation 

against vulnerable girls.603 In addition,604 

‘the prevalence of sexual offences, the consequential incalculable damage they cause in 

preventing young persons from attaining their full potential, the damage to the social fabric, 

coupled with its impact on national development and the need to conform to international 

standards in the protection of children ought to be additional grounds for handing down 

deterrent sentences’. 

Thus, the court condemned the lower court for handing down a lenient sentence of 12 

months direct imprisonment, despite having incumbent constitutional and international law 

duty ‘to protect children by passing sentences which effect is to ensure that would be 

marauding adults stop targeting vulnerable and immature young persons’.605  The study, 

therefore, argues that girls need protection through strong worded judgements, such as that 

of S v Banda; S v Chakamoga that send a clear message to the public about Zimbabwe’s 

                                                           
paramount best interests of young persons to hand down a sentence that seems to suggest that were 
it not for S70 of Cap 9:23, this conduct would be perfectly acceptable?’ 

The High Court then held that the sentence of the trial court was too weak to act as a deterrent measure 
against other older men from preying on young and immature persons. See generally, S v Banda; S v 
Chakamoga [2016] ZWHHC 47. 
601S v Banda; S v Chakamoga [2016] ZWHHC 47 p2. 
602S v Banda; S v Chakamoga [2016] ZWHHC 47 p1. 
603S v Banda; S v Chakamoga [2016] ZWHHC 47 p3. 
604Mushohwe has further argued that practices, such as child marriage, chiramu and kuzvarira perpetuate child 
sexual abuse because they have is a direct nexus to sexual exploitation. See, Mushohwe B ‘A positive step 
towards ending child marriages: A review of the Mudzuru & Another v The Minister of Justice, Legal and 
Parliamentary Affairs & 2 Others case’ (2017) 1 Midlands State University Law Review 13; S v Banda; S v 
Chakamoga [2016] ZWHHC 47 p7.  
605Charewa J proposed a sentence no less than three years as more suitable. The court also alluded to the fact 
that Zimbabwe is a signatory to both international and regional human rights instruments that prohibit any 
form of child abuse and require member states to adopt all necessary measures to end all forms of violence, 
including sexual exploitation. See, Articles 11, 14, 16 and 27 of the African Children’s Charter; S v Banda; S v 
Chakamoga [2016] ZWHHC 47 p4-5. See also, CRC Committee on the Rights of the Child, General comment No. 
20 on the implementation of the rights of the child during adolescence (2016) para 78.  
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commitment of enforce international law and the courts’ intolerance to ‘predatory older men 

who prey on young persons by handing down appropriately severe sentences’.606 This would 

inevitably address factors, such as sexual dalliance, polygyny, child marriage, kuzvarira, and 

child rape that expose girls to blatant sexual exploitation inherent to child motherhood. 

Another importance of section 81(1)(e) of the Constitution lies in  how it could be useful in 

protecting children who use social media against cyber-sexual abuse in Zimbabwe. The 

protection against online child sexual abuse is in keeping with Articles 19 and 27 of the CRC 

and the African Children’s Charter, as respectively discussed in Chapter 3. While commenting 

on the latter provision, Sloth-Nielsen has argued that the duty to protect children against 

sexual exploitation and sexual abuse extends:607 

‘to online behaviours…, such as inappropriate sexting, posting of sexually explicit material on 

social media, and so forth. Given the rapid increase in access to digital media (especially via 

cellphones) which is occurring in developing regions, the risk of harm to children via online 

activities is real rather than illusory’. 

Indeed, Sloth-Nielsen’s argument dovetails with Article 34 of the CRC that enjoins Zimbabwe 

to protect children from all forms of sexual abuse, including protection against sexting that 

may lead to sexual engagements and ultimately unwanted pregnancies.608 Of note is that 

sexting,609 has not been widely discussed in Zimbabwe. However, a recent 2015 study by 

Chatira has shown that ’42 per cent of individuals reported receiving nude sexts, 20% 

reported sending semi-nude sexts, 15% reporting sending nude sexts, and 14% reported 

receiving semi-nude sexts’. 610  According to some female respondents in this study, they 

                                                           
606The exercise -of the court’s judiciary powers was also in line with section 81(3) of the Constitution. Children 
are entitled to adequate protection by the courts, in particular by the High Court as their upper guardian. See 
also, S v Ncube [2013] ZWHHC 335 p5. 
607Sloth-Nielsen J ‘Regional frameworks for safeguarding children: The role of the African Committee of Experts 
on the Rights and Welfare of the Child’ (2014) 3(4) Social Sciences 952. 
608Mantāphō̜n W Article 34: Sexual Exploitation and Sexual Abuse of Children (2007) 25. See also a similar 
argument in Detrick S The United Nations Convention on the Rights of the Child: A guide to the travaux 
preparatoires (1992) 430. 
609Sexting is ‘the practice of sending sexually explicit images or text through mobile phones or via Internet 
applications’. 
610Chatira revealed that 41 per cent of her respondents received sext messages while 32% reportedly sent 
these kind of messages.610 Most important to this study is. Chatira FC ‘Exploring teenage sexting in the city of 
Harare central business district’ (2015) (Africa University Unpublished Thesis) 54. 
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received and sent sext messages because sexting ‘is a way boys ask out girls these days’.611 It 

is therefore not surprising that some of the respondents perceive sexting as one of the key 

drivers of early pregnancies among girl teenagers.612 Despite the dangers of social media on 

girl children, Zimbabwe is yet to take tangible measures to reduce the effects of inappropriate 

use of social media that may lead to child motherhood. 

Apart from guarantees of education, non-discrimination and freedom from sexual 

exploitation, section 76(1) of the Constitution, which specifically guarantees health rights, 

could be instrumental to address the issue of child motherhood in Zimbabwe. In keeping with 

Article 14 of the Maputo Protocol, section 76(1) provides that ‘every citizen and permanent 

resident of Zimbabwe has the right to have access to basic health-care services, including 

reproductive health-care services’.613 As discussed in chapter 2, some factors that cause child 

motherhood also affect the girls’ right to health. For example, their parents or guardians 

would sometimes force girl victims of sexual dalliance, child rape or unlawful sexual 

intercourse to marry the perpetrators in order to legitimise the ‘illegal sex’.614 Thus, giving a 

purposive and transformative interpretation to section 76(1) would mean that Zimbabwe 

must give girls access to reproductive health-care services, such as abortion.615 Not only does 

                                                           
611Chatira FC ‘Exploring teenage sexting in the city of Harare central business district’ (2015) (Africa University 
Unpublished Thesis) 63 
612Chatira FC ‘Exploring teenage sexting in the city of Harare central business district’ (2015) (Africa University 
Unpublished Thesis) 59 
613Durojaye has argued that the Maputo Protocol clearly recognises the sexual and reproductive health rights 
of women, including girls in Africa. According to Banda, the treaty has blazed the trail in terms of protecting 
the sexual and reproductive health rights of young girls in Africa, including Zimbabwe. See Durojaye E 
‘Realizing access to sexual health information and services for adolescents through the protocol to the African 
Charter on the Rights of Women’ (2009) 16(1) Washington and Lee Journal of Civil Rights and Social 
Justice 158. Banda F ‘Blazing a trail: the African Protocol on Women's Rights comes into force’ (2006) 50(1) 
Journal of African law 72.  
614Dube R ‘She probably asked for it! A Preliminary Study into Zimbabwean Societal Perceptions of Rape’ 
(2013) 13. 
615The right to access health care services undoubtedly assists girls to prevent both early pregnancy and 
motherhood. For example, access to basic health care services enables girls to utilise different methods of 
contraception that may be at their disposal. This enables girls to maximise on safe sex methods while reducing 
the risks of early pregnancies that normally lead to child motherhood. These arguments echo the CRC 
Committee which noted, in its General Comment 4, as follows: 

‘Adolescents have the right to access adequate information essential for their health and 
development and for their ability to participate meaningfully in society. It is the obligation of States 
parties to ensure that all adolescent girls and boys, both in and out of school, are provided with, and 
not denied, accurate and appropriate information on how to protect their health and development 
and practise healthy behaviours’.  

See, CRC Committee, General Comment No 4: Adolescent Health and Development in the Context of the 
Convention on the Rights of the Child (2003) para 28; Erukhar AS et al ‘What is youth-friendly? Adolescents’ 
preference for reproductive health services in Kenya and Zimbabwe’ (2005) 9 African Journal of Reproductive 
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access to abortion protect girls against child motherhood, but it also prevents girls from 

pregnancy complications such as obstetric fistula in addition to the realisation of other rights, 

including education, freedoms from sexual exploitation and child marriage.616 

Despite the progressive realisation of access to basic health-care services, including 

reproductive health-care services pursued by section 76(1), the provision is problematic. The 

provision is partially inconsistent with international human rights treaties to which Zimbabwe 

is a party.617 For instance, the guarantees of health rights to people who are either citizens or 

permanent residents of Zimbabwe ‘only’, contravenes its international obligation of realising 

the right of ‘everyone’ in the country to the enjoyment of the highest attainable standard of 

health.618 Accordingly, Sloth-Nielsen has argued that state parties that do not ‘ensure that 

girls have a healthy and safe environment by accessing medical care, food, education and be 

free from physical, psychological or mental harm or abuse’ are inconsistent with Articles 5 

and 6 of the CRC.619 

Section 76(1), however, infringes its counterpart, section 56(3) by treating all temporary 

residents of Zimbabwe in an unfairly discriminatory manner on such grounds as their 

nationality.620 It is important to note that, although discrimination is permitted by section 

56(5), there are no possible reasonable justifications that can sustain as to why excluding 

                                                           
Health 52; Durojaye E ‘Access to contraception for adolescents in Africa: a human rights challenge’ (2011) 
44(1) Comparative and International Law Journal of Southern Africa 1-29. 
616Scholars have described obstetric fistula as an injury emanating from childbirth complications resulting from 
prolonged obstructed labour, in sub-Saharan Africa. See, Wall LL ‘Obstetric vesicovaginal fistula as an 
international public-health problem’ (2006) 368(9542) Lancet 1201; Ahmed S and Tunçalp, Ö ‘Burden of 
obstetric fistula: from measurement to action’ (2015) 3(5) The Lancet Global Health 243-244. See also, Cook RJ, 
Dickens BM and Syed ‘Obstetric fistula: the challenge to human rights’ (2004) 87(1) International Journal of 
Gynecology & Obstetrics 72-77. 
617This also conflicts with the CRC General Comment No. 5 that requires Sate parties to adopt measures, such 
as the provision of health care services to all that increase life expectancy. Thus, the broad aim of various 
human rights treaties is to see not only a certain group but everyone, irrespective of their gender, age, and 
nationality increases their physical, mental, spiritual, moral, psychological and social development. See, CRC 
Committee, General Comment No. 5: General measures of implementation of the Convention on the Rights of 
the Child (2003) para 12; CEDAW Committee, General recommendation No. 35 on gender-based violence 
against women, updating general recommendation No. 19 (2017) para 14-15. 
618For example, Zimbabwe is in breach of Article 24(1) of the CRC that enjoins all states parties ‘to ensure that 
no child is deprived of his or her right of access to such health care services’. In addition, Zimbabwe has failed 
to follow the lead taken by the South African and Kenyan Constitutions, which guarantee ‘everyone’ the right 
to health despite having borrowed most of the constitutional provisions from these jurisdictions. See, sections 
27(1) and 43(1) of the Constitutions of South Africa and Kenya, respectively. 
619Sloth-Nielsen J ‘The international framework’ in Sloth-Nielsen J and Gallinetti J (eds.) Child Justice in Africa: A 
Guide To Good Practice (2004) 23. 
620See a discussion on section 56 of the Constitution above.  
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temporary residents from enjoying the right to access health care services ‘is fair, reasonable 

and justifiable…based on openness, justice, human dignity, equality and freedom’.621 Clearly 

denying temporary residents the right to health simply because of their nationality is 

irrational and a violation of their dignity (emphasis added). Arguably, section 76(1) of the 

Constitution exposes girl children who are temporarily resident in Zimbabwe to child 

motherhood if sexually abused, impregnated and denied health rights, such as abortion and 

contraception. 

Despite the drawbacks found in section 76(1) above, section 76(3) that enjoins Zimbabwe to 

ensure that ‘no person may be refused emergency medical treatment in any health-care 

institution’ could be used to address violation rights of child mothers who are temporarily 

resident in Zimbabwe.622  However, the Constitution does not define ‘emergency medical 

treatment’ nor describe what a medical emergency entails. It is, therefore, important to 

ascertain the meaning of emergency medical treatment in order to see the relevance of 

section 76(3) in addressing child motherhood generally. Olive et al have defined emergency 

medical care as ‘that care delivered in the first few hours after the onset of an acute medical 

or obstetric problem.’623 Moore also defines emergency medical service as ‘a comprehensive 

                                                           
621This provision is particularly disturbing given that many Zimbabweans have legally or illegally emigrated, 
some on a temporary basis and others permanently, to other countries especially South Africa where they can 
access health care services regardless of their status. It is then surprising to understand what Zimbabwe can 
raise as legitimate reasons to refuse people with a temporary status, whom some may well be South Africans 
for that matter, access to health care services. There is no doubt section 76(1) is a clear, blatant violation of 
human rights treaties to which she voluntarily became a member state. For similar arguments, see Crozier B 
‘Constitutionality of discrimination based on sex’ (1935) 15(4) Boston University Law Review 728. 
622Section 76(3) is a constitutional provision that provides a constitutional right, which may only be limited in 
accordance with section 86(2) of the Constitution which states the following: 

‘The fundamental rights and freedoms set out in this Chapter may be limited only in terms of a law of 
general application and to the extent that the limitation is fair, reasonable, necessary and justifiable 
in a democratic society based on openness, justice, human dignity, equality and freedom, taking into 
account all relevant factors, including-    

a. the nature of the right or freedom concerned;    
b. the purpose of the limitation, in particular whether it is necessary in the interests of 
defence, public safety, public order, public morality, public health, regional or town planning 
or the general public interest;    
c. the nature and extent of the limitation;    
d. the need to ensure that the enjoyment of rights and freedoms by any person does not 
prejudice the rights and freedoms of others;    
e. the relationship between the limitation and its purpose, in particular whether it imposes 
greater restrictions on the right or freedom concerned than are necessary to achieve its 
purpose; and    
f. whether there are any less restrictive means of achieving the purpose of the limitation’. 

623Olive et al further argue that developing countries, such as Zimbabwe have misconceptions about what 
emergency care entails. They opine that these low-income countries often give emergency care low priority in 
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system which provides the arrangements of personnel, facilities and equipment for the 

effective, coordinated and timely delivery of health and safety services to victims of sudden 

illness or injury’.624 

In light of the abovementioned definitions, the study argues that section 76(3) of the 

Constitution enjoins Zimbabwe to provide timely emergency medical care to victims of 

sudden and/or life-threatening health conditions, such as obstetric fistula, in order to prevent 

needless mortality. 625  This provision is further buttressed by section 81(1)(e) of the 

Constitution that guarantees ‘every child’ the right to health care services. The importance of 

reading these two provisions together is that they enjoin Zimbabwe to provide for health care 

services, such as abortion, that particularly prevent pregnant girls and child mothers suffer 

from life-threatening health complications, such as obstetric fistula caused by prolonged 

obstructed labour.  

In addition, providing all children access to health care services, including emergency medical 

treatment, reinforces the rights of the child to equal treatment before the law and to have 

their interests treated as paramount.626 Zimbabwean health care institutions and personel 

are now constitutionally duty bound to show that any decision affecting a child respects, 

protects and fulfils a child's best interests.627 This requires medical workers to give children 

                                                           
the health sector. The most common reason being a belief that ‘emergency medical care is inherently 
expensive and requires high-technology interventions as opposed to simple and effective strategies’. For a 
detailed discussion, see Olive et al ‘Emergency medical services’ in Jamison DT et al (eds) Disease Control 
Priorities in Developing Countries (2006) 1261-1263.  
624Moore L ‘Measuring quality and effectiveness of prehospital EMS’ (1999) 3(4) Prehospital Emergency Care 
325. 
625Al-Shaqsi S ‘Models of International Emergency Medical Service (EMS) Systems’ (2010) 25(4) Oman Medical 
Journal 320; Cook RJ, Dickens BM and Syed S ‘Obstetric fistula: the challenge to human rights’ (2004) 87(1) 
International Journal of Gynecology & Obstetrics 72-77.  
626Interestingly, the Constitution regards the best interests principle to be ‘a’ as opposed to ‘the’ primary 
consideration. The study opines that the principle lacks ‘the’ overriding effect in the manner envisaged by the 
human rights instruments. However, the provision is still instrumental in protecting girls from the risk of child 
motherhood. For a detailed discussion on the best interests of child principle, see Moyo A ‘Reconceptualising 
the 'paramountcy principle': Beyond the individualistic construction of the best interests of the child’ (2012) 1 
African Human Rights Law Journal 142-177; Salter EK ‘Deciding for a child: A comprehensive analysis of the 
best interest standard’ (2012) 33(1) Theoretical Medicine and Bioethics 179-198. 
627Armstrong A ‘School and Sadza: Custody and the best interests of the child in Zimbabwe’ (1994) 
8(2) International Journal of Law, Policy and the Family 151; Muresherwa E et al ‘? Extra Lessons or Extra 
Cash?: A Case Study of Schools in Masvingo Urban, Zimbabwe, from a Social Sciences? Perspective’ (2017) 7(4) 
International Journal of Asian Social Science 340-358; Dziva C and Mazambani D ‘The Constitutional Court 
Ruling against Child Marriages in Zimbabwe: A Landmark Decision for Advancing the Rights of the Girl Child’ 
(2017) 33(1) Eastern Africa Social Science Research Review 73-87. 
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contraceptives if such requests were made and girl children the right to free choice of 

abortion, without any impediments. 628  Of noteworthy, girls can terminate pregnancies 

caused by discriminatory and patriarchal practices, such as kuzvarira and sexual dalliance 

because they expose girls to sexual abuse which conflicts with their best interests as 

children.629 Ultimately, the right to health is relevant to prevent girls from becoming child 

mothers and to realise other rights, such as life and dignity by preventing pregnant girls 

suffering from obstetric complications that may pose imminent risk to their life.630 It also 

enables child mothers to control their fertility; thereby, enjoying the right to health 

guaranteed by Article 14 of the Maputo Protocol. 

The Constitution also lays down the framework that can be useful to address child 

motherhood in section 63. Section 63 of the Constitution provides that ‘every person has the 

right…to participate in the cultural life of their choice; but no person exercising these rights 

may do so in a way that is inconsistent with this Chapter’.631 By echoing the equality and non-

discrimination principle in section 56(2), the Constitution unequivocally prohibits any person 

to trump another person’s right based the exercise of the right to culture contained in section 

63.632 This means that parents or guardians can no longer force girls to conform to practices, 

                                                           
628CEDAW Committee, General Recommendation No. 24: Article 12 of the Convention on women and health 
(1999) para 2. While commenting on the best interests principle in Article 3 of the CRC, the CRC Committee 
observed that best interests of children ‘must be determined on a case-by-case basis’ and ‘attention must be 
placed on identifying possible solutions which are in the child's best interests’. The Committee further opined 
that the words ‘shall be a primary consideration’ means that member states, including Zimbabwe must not 
consider the best interests of the child ‘on the same level as all other considerations’. For a detailed discussion 
principle, see CRC Committee, General comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (2013) p5-6. 
629For a detailed discussion on kuzvarira and chiramu, see Part II of Chapter 2. See also, CEDAW 
Committee, General Recommendation No. 24: Article 12 of the Convention on women and health (1999) para 
21-24. 
630Sections 29 and 32 of the Constitution. Moreover, the Constitution protects all children ‘from economic and 
sexual exploitation, from child labour, and from maltreatment, neglect or any form of abuse’. Sections 53 and 
54 further complement section 81(1)(e) by respectively prohibiting any subjection of ‘a person to physical or 
psychological torture’ or cruelty, and ‘slavery or servitude’. The prohibition of slavery is pertinent to the issue 
of child motherhood given that it (child motherhood) can lead to child marriage, which the Slavery Convention 
identified as a form of slavery.  
631See also a commentary on ‘contradictory perspectives on the notions of justice and the constitutional 
imperatives of equality, particularly on women and the girl child’ in Mwambene L and Kruuse H ‘The thin edge 
of the wedge: Ukuthwala, alienation and consent’ (2017) 33(1) South African Journal on Human Rights 25-45.  
632The provision of the right to culture, subject to respecting the equality and non-discrimination principle 
complies with Article 2 of the Maputo Protocol, which draws its inspiration from Article 2 of CEDAW. Scholars 
such as Durojaye, Murungi and Banda have argued that the Maputo Protocol is the most progressive human 
rights treaty that contains progressive provisions among others, ‘addressing gender inequality and the 
advancement of women’s sexual and reproductive health and rights’. See, Durojaye E and Murungi N ‘The 
African Women’s Protocol and Sexual Rights’ (2014) 18(7-8) The International Journal of Human Rights 881–
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such as kuzvarira, child marriage that violate their girls’ rights to dignity, personal liberty and 

freedom from sexual exploitation.633 Section 63 also implies justifications of brothers-in-law 

who used to sexually abuse girls in the name of chiramu no longer hold; neither can religious 

groups use religious teachings to violate the rights of children. 634  Thus, the explicit 

specification that customs and culture are subject to the non-discrimination and equality 

provisions is a huge step protecting girls against various forms of abuse mentioned in Chapter 

2 that lead to child motherhood. 

Finally, the constitutional entrenchment against any form of abuse forbids parents and 

guardians to mistreat their children.635 Indeed, section 81(d) of the Constitution recognises 

parents as duty bearers of the children’s upkeep. Thus, parents and guardians should shy 

away from abusive behaviours towards their children so that they can grow up within 

functional family settings. This is vital to prevent and/or reduce the risks of child abuse that 

may act as push factors and force girls to early pregnancy, early marriages and ultimately early 

child bearing.636  

4.3 Other legislative frameworks 

Apart from the Constitution, Zimbabwe also has a number of statutes that are relevant in 

protecting girls from becoming child mothers. These include: the Children’s Act; the Criminal 

                                                           
897; Banda F ‘Blazing a Trail: The African Protocol on Women’s Rights comes into Force (2006) 50(1) Journal of 
African Law 72–84. To do so, Zimbabwe has an obligation under the Protocol to remove cultural practices that 
discriminate against women, including girls by, as prescribed by the ECSR Committee, taking all appropriate 
steps to eliminate social and cultural patterns and practices that are discriminatory against women, including 
remedial measures to address past injustices to women. See, CESCR Committee, General comment no. 21 on 
the right of everyone to take part in cultural life (2009) para 16; HRC, CCPR General Comment No. 28: Article 3 
on the equality of rights between men and women (2000) para 1.  
633Of noteworthy is that provisions, such as section 63 of the Constitution are ‘aimed at protecting and 
upholding the best interests of the child’ principle contained in section 81(2) against child marriage, kuzvarira, 
chiramu and religious beliefs that violate the rights of vulnerable children, especially girls. See similar 
arguments in Mwambene L ‘Child Care, Protection and Justice Act: Merging Customary Family Law’ 
(2012) International Survey of Family Law 201-214. See also a similar discussion on the relevance of polygyny 
in African constitutional societies in Mwambene L ‘What is the future of polygyny (polygamy) in Africa?’ (2017) 
20 Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad 1-33. 
634Machingura has argued that religious groups, such as Apostolic Faith Sects force girls to marry while young 
and has significantly contributed to child motherhood and pregnancy complications in teenage mothers. See 
Machingura F ‘A Diet of Wives as the Lifestyle of the Vapostori Sects: The Polygamy Debate in the Face of HIV 
and AIDS in Zimbabwe’ (2011) 5(2) Africana 202.  
635Section 81(d) of the Constitution. 
636Isaac L ‘Domestic violence in families: Theory, effects, and intervention’ available at 
http://www.socialjusticesolutions.org/2015/06/25/domestic-violence-families-theory-effects-intervention/ 
(accessed 26 July 2017).  
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Law (Codification and Reform) Act; the Education Act; the Marriages Act; the Customary 

Marriages Act; the Sexual Offences Act; the Gender Commission Act; and the Termination of 

Pregnancy Act. 

4.3.1 Children’s Act [Chapter 5:06]  

The Children’s Act, which is the principal child protection legislation in Zimbabwe,637 has 

provisions that are a direct response to the country’s obligation to address the issue of child 

motherhood. For example, section 7(1) of the Children’s Act provides:638 

‘if any parent or guardian of a child or young person… ill-treats, neglects, abandons or exposes 

him or allows, causes or procures him to be… ill-treated, neglected, abandoned or exposed in 

a manner likely to cause him unnecessary suffering or to injure or detrimentally to affect his 

health or morals or any part or function of his mind or body, he shall be guilty of an offence’. 

This provision is consistent with both section 81(1)(e) of the Constitution, Articles 19 and 21 

of the CRC and the African Children’s Charter that respectively oblige state parties to protect 

children, including girls against any form of abuse.639 As discussed in Chapter 2, parents tend 

to condone and perpetuate practices, such as chiramu and child marriage that are sexually 

abusive towards girls.640 For example, chiramu allows older brothers-in-law to have sexual 

                                                           
637The Children’s Act [Chapter 5:06],   
638As observed by Jonas, parents often take it upon themselves or influence to decision of other elder family 
members to decide to whom their daughters get married. Hence, section 7(1) is relevant in addressing those 
cultural practices discussed in Chapter 2 that empower parents and guardians to ill-treat, neglect or expose 
girls to unnecessary suffering when they force their children into early marriage that mostly result in child 
motherhood. See, Jonas O ‘The practice of polygamy under the scheme of the Protocol to the African Charter 
on Human and Peoples' Rights on the Rights of Women in Africa: A critical appraisal’ (2012) 4(5) Journal of 
African Studies and Development 147; paragraph 18 of the CEDAW Committee General Recommendation No. 
21 of 1994.  
639Sloth-Nielsen has further argued that provisions, such as Article 19 of the CRC ensure that ‘girls have a 
healthy and safe environment by… being free from physical, psychological or mental harm or abuse which can 
be accompanied by’ practices that cause child marriage and lead to child motherhood. See, Sloth-Nielsen J 
‘The international framework’ in Sloth-Nielsen J and Gallinetti J (Ed) ‘Child Justice in Africa: A Guide To Good 
Practice’ (2004) 23. See also a commentary of Article 27 of the African Children’s Charter by Thompson B 
‘Africa's Charter on Children's Rights: a normative break with cultural traditionalism’ (1992) 41(2) The 
International and Comparative Law Quarterly 437-438. 
640See part 2.2.4 of Chapter 2. In addition, scholars such as Mahachi-Harper and Togarasei have observed that 
the practice of chiramu entitles a brother-in-law enjoyment of exclusive ‘rights and privileges’ of having casual 
romantic or sexual relationship with his wife's younger sisters or nieces. More worrying is the observation that 
‘when the son-in-law visits the in-laws without his wife, he is given a sister-in-law to “entertain” him over the 
night’. This clearly shows that parents and guardians in Zimbabwe take active roles in perpetuating the 
practice of chiramu since the practice is also widely viewed as ‘nothing more than just flirtatious banter which 
is quite acceptable and harmless’. See, Togarasei L ‘Healing Culture, Healing AIDS1: A Review of some African 
Cultural and Religious Beliefs and Practices in Contexts of HIV and AIDS’ (2015) 1(1) Journal for the Study of the 
Religions of Africa and its Diaspora 52; Mahachi-Harper SN Echoes in the shadows (2004) 47.  
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intercourse with their younger sisters-in-law, including minor girls under the guise of teaching 

them how to please men with sex in bed once they get married.641 These practices violate 

section 7 of the Children’s Act as girls succumb to forced and/or unwanted pregnancies, 

resulting in child motherhood as well as emotional and psychological health suffering.642 

Therefore, Section 7(1) is pivotal in enjoining Zimbabwe to address cultural practices such as 

chiramu and child marriage that ill-treat, neglect, and expose girls to child motherhood. 

In addition, section 7(2) of the Children’s Act places a duty on parents and guardians to ensure 

that they give their children adequate care and protection. The provision specifically enjoins 

parents and guardians to provide their children with adequate food, clothing and medical care 

as well as any other necessities, including adequate supervision of the children themselves.643 

Relevant to child motherhood is section 7(2)(d) of the Children’s Act that can be construed as 

requiring parents and guardians to take all the necessary steps to protect girls from, amongst 

others, risks of child rape.644 The provision further places a duty on parents and guardians to 

                                                           
641Chiroro P et al ‘Nature and prevalence of childhood sexual abuse among high school girls and college 
students in Zimbabwe’ (2006) 16(1) Journal of Psychology in Africa 19. 17-26. See also, Her Zimbabwe 
‘Chiramu: Cultural Practices that Compromise Women’s Rights’ available at 
http://herzimbabwe.co.zw/2016/04/chiramu-cultural-practices-compromise-womens-rights/ (accessed 10 
January 2018). 
642Therefore, section 7(1) of the Children’s Act is relevant in stopping the perpetuation of chiramu and child 
marriage by parents or guardians because they cause young girls unnecessary suffering as child mothers and 
detrimentally to affect their physical health through pregnancy complications, such as obstetric fistula. For a 
further discussion on obstetric fistula, see 
http://www.ics.org/committees/fistula/publicawareness/obstetricfistulaanintroduction (accessed 04 January 
2018). 
643Section 7(2) of the Children’s Act provides that: 

‘subject to subsection (4), a parent or guardian of a child or young person shall be deemed to have 
abandoned or neglected that child or young person if he has— 

(a)        failed to provide or to pay for adequate food, clothing or lodging for him or failed to 
pay for the maintenance of a child or young person who has been placed in an institution; or              
(b)        failed to provide or pay for dental, medical or surgical aid or other effective remedial 
care necessary for his health or well-being; or              
(c)        left the child or young person in the care of some other person or an institution and 
thereafter has shown inadequate interest in the well-being of that child or young person for 
a period in excess of one year; or              
(d)        in the case of a child, failed to provide adequate supervision of that child; or              
(e)      in the case of an infant, left that infant unattended in circumstances which were likely 
to cause the infant physical or mental distress or harm’. 

644Section 7(2)(d) of the Children’s Act regards parents and guardians who fail to provide adequate supervision 
of their children as having  abandoned or neglected them.  This prevents girls to suffer from the effects of 
maltreatment during their growth as young children. For a detailed discussion on the maltreatment of 
adolescents, see Erikson MF, Egeland B and Pianta R ‘The effects of maltreatment on the development of 
young children’ in Cicchetti D and Carlson V (Ed) Child maltreatment theory and research on the causes and 
consequences of child abuse and neglect (1989) 647–684. 
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report cases of child rape to relevant stakeholders, such as the police, immediately upon 

knowledge of commission of such crime.645  

Reporting child rape cases does not only bring sexual offenders to justice but also ensures 

that girl rape victims receive necessary medical care services, such as terminating pregnancies 

conceived as a result of unlawful intercourse.646 By taking these steps, both parents and the 

State would be complying with section 81(1) of the Constitution that guarantee every child 

the right to parental care, freedom from sexual exploitation, and access to health care 

services.647 Ultimately, adequate supervision of children would ensure firstly, the protection 

of girls from sexual violence through child rape and secondly, the protection of girls from child 

motherhood when they terminate pregnancies conceived because of unlawful intercourse. 

Adequate supervision of children also implies that parents and guardians must always act in 

the best interests of the children, regardless of the fact that they are boys or girls, have 

children of their own or not. 

Moreover, the requirement by section 7(2) of the Children’s Act for parents to provide 

adequate food, clothing and medical care ensures that children, especially girls are neither ill-

treated, neglected, abandoned nor exposed to risky practices, such as prostitution.648 This 

provision complements section 81(e) of the Constitution that enjoins the State to protect all 

                                                           
645This ensures that parents and guardians can no longer partake nor condone sexually abusive activities that 
affect their girl children because the law obliges them to report incidents of an alleged case of sexual violence 
committed on their young ones. This also uproots the culture of covering up for sexual offenders who would 
otherwise be close family or community members. Reporting crimes of child rape also ensures that parents 
and guardians can no longer cover up for such crime by forcing victims of child rape into marriages to 
legitimise the ‘illegal sex’. See also, Dube R ‘She probably asked for it! A Preliminary Study into Zimbabwean 
Societal Perceptions of Rape’ (2013) 13. 
646This would comply with section 76(1) of the Constitution that, in keeping with Article 14 of the Maputo 
Protocol, specifically provides that ‘every citizen and permanent resident of Zimbabwe has the right to have 
access to basic health-care services, including reproductive health-care services’. Access to medical services, 
such as abortion, would ensure the prevention of early pregnancy, as well as early motherhood by girls who 
would unfortunately be victims of child rape. For a commentary on Article 14 of the Maputo Protocol, see 
Durojaye E ‘The potential of the Expert Committee of the African Children's Charter in advancing adolescent 
sexual health and rights in Africa’ (2013) 46(3) Comparative and International Law Journal of Southern Africa 
389-390. See also; Centre for Reproductive Rights (CRR) Briefing Paper: The Protocol on the Rights of Women 
in Africa; an instrument for advancing reproductive and sexual rights (2005) 4–7. 
647See a discussion of sections 81(1)(d), (e) and (f) under part 4.2 of Chapter 4 above. 
648Chapter 2 section 2.5 observed that poverty and the lack of education are some of the contributory factors 
that expose girls to child motherhood. They do so in the sense that girls of school going age usually drop out of 
secondary school due to lack of school fees. ZIMSTAT 2015 statistics has shown that 60 and 40 per cent of girls 
in urban and rural areas respectively drop out of school, which increases their risk of being forced by parents 
into early marriage. See, Zimbabwe National Statistics Agency (ZIMSTAT) ‘Zimbabwe Multiple Indicator Cluster 
Survey 2014’ (2015) 212; see also Abuya BA, Onsomu EO & Moore D ‘Determinants of educational exclusion: 
Poor urban girls' experiences in-and out-of-school in Kenya’ (2014) Prospects 44(3) 391. 
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children from economic and sexual exploitation.649 The Children’s Act further holds parents 

and guardians criminally liable to a fine or up to two-year imprisonment if they ill-treat or 

neglect their children or fail to prevent another person from inflicting harm that is detrimental 

to the children’s wellbeing.650  

The criminal liability sanctioned by the Children’s Act on parental child neglect is consistent 

with the CRC Committee’s recommendations that State parties must take all the necessary 

measures to prevent, among others, girl child prostitution. 651  Section 7 is buttressed by 

section 12(1) of the Children’s Act that forbids parents to expose girls ‘to the risk of seduction 

or prostitution or living a life of prostitution’ by requiring them to exercise due care and 

supervision of the girl children.652 The study, therefore, argues that the less girls are exposed 

to risks of prostitution, the less their chances of falling pregnant and becoming child mothers.  

Although the Children’s Act does not explicitly criminalise a person who exposes girls to 

prostitution, such parents and guardians face prosecution for neglecting the general 

wellbeing of girls under section 7.653 This then signifies that parents must guard against the 

perpetration of practices and crimes, such as chiramu, kuzvarira, child marriage, child rape 

and prostitution because they ill-treat the physical, sexual as well as mental wellbeing of girl 

                                                           
649See a discussion of sections 81(1)(e) under part 4.2 of Chapter 4 above. In addition, section 7(2) of the 
Children’s Act also complies with Article 12 (1) of the Optional Protocol on the Sale of Children, Child 
Prostitution and Child Pornography (OPSC) that enjoins Zimbabwe to address all forms of sexual exploitation 
that affect girls. 
650Section 7(3) of the Children’s Act. 
651In addition, the 2016 Concluding observations on the initial report submitted by South Africa under article 
12 (1) of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child 
prostitution and child pornography by the CRC Committee recommended the State party to prevent and tackle 
all forms of sexual exploitation against girls. These include, measure to prevent the sale of children, child 
prostitution, child pornography, child sex tourism, online child sexual exploitation and abuse. See generally, 
CRC Committee, Concluding observations on the initial report submitted by South Africa under article 12 (1) of 
the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and 
child pornography (2016). See also, Mushunje M ‘The role of social work in the protection of children: Lessons 
from Zimbabwe’ in Gray M (ed) The Handbook of Social Work and Social Development in Africa (2017) 108-
120.  
652Section 12(1)(a) of the Children’s Act 
653This position finds its basis from section 2(h) of the Children’s Act that has given the Children’s Court the 
power, under section 7, to hear matters relating to children in need of care, which includes those children 
living in circumstances that may expose them to prostitution. In addition, prosecution of parents and 
guardians who neglect their children is fundamentally important to ensure that caregivers do not fail to take 
proper control, care and to the detriment to their children’s welfares or interests. See, sections 2(c) and (j) of 
the Children’s Act. 
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children. 654  Therefore, parents who encourage the perpetration (either expressly or 

impliedly) of the ill-treatment of girls should be prosecuted.655  

In addition, the Children’s Act gives the Children’s Court the power to hear matters relating 

to children in need of care under section 19.656 Relevant to child motherhood is the power by 

the Children’s Court to hear matters relating to pledging of girls by their parents to another 

person to settle a customary dispute.657 This implies that parents who subject girls to the 

practice of girl child pledging, commonly known as kuzvarira, can be summoned before the 

Children’s Court. 658  As discussed in Chapter 2, research has shown that 25 percent of 

adolescent girls in Zimbabwe are in unions akin to the practice of kuzvarira.659  

The prevalence of kuzvarira predisposes girls to child motherhood because its primary 

function is to marry off young girls so that they bear children for their husbands where the 

elder wives are barren. 660  For this reason, section 19 of the Children’s Act is critically 

important for the following reasons: first, the provision complements section 81(3) of the 

Constitution that entitle all children adequate protection by the courts, including the 

Children’s Court. Secondly, section 19 of the Children’s Act prevents girls from subjection to 

the practice of kuzvarira. Lastly, the provision mandates the Children’s Court to prosecute 

parents and guardians who perpetuate such practice since it forces young girls into becoming 

                                                           
654See Chapter 2 for detailed discussions on chiramu, kuzvarira, child marriage, child rape and prostitution. 
655For example, section 7(3) of the Children’s Act provides that any person, including a parent or guardian 

‘may be convicted of an offence specified in subsection (1) notwithstanding that— 
(a)        actual suffering or injury or detriment to health, morals, mind or body has been 
obviated by the action of another person; or              
(b)        actual suffering or injury or detriment to health, morals, mind or body has not 
occurred; or              
(c)        the child or young person, who is the subject of the charge, has died’. 

656Section 19(1) of the Children’s Act prescribes the Children’s court to hold inquiry in respect of child or young 
person to ‘determine whether he is a child in need of care and, if such be the case, shall inquire into and 
determine the appropriate order to be made in terms of this Act’.  
657See, section 2(m) of the Children’s Act 
658Mawere M and Rambe P ‘Violation and abuse of women’s human rights in the customary practice of 
“kuzvarira” among the Ndau people of Mozambique’ (2012) 3(1) International Journal of Politics and Good 
Governance 1. 
659Statistically, the Zimbabwe Demographic and Health Survey (ZDHS) reported that ‘nine out of 10 girls aged 

15 to 19 are sexually active, and two out three first have had sex before the age of 15’. See ZIMSTAT 
Zimbabwe Multiple Indicator Cluster Survey (MICS) 2014 2014, Final Report (2015) x. 

660Tatira L ‘The Shona concept of marriage with special reference to procreation and fertility’ (2016) 36(1) 
South African Journal of African Languages 123-127. 
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child mothers, as part of putting in place deterrent measures against girl child abuse in 

Zimbabwe.  

Apart from the power to hear matters relating to pledging of girls by their parents to another 

person to settle a customary dispute, section 2(n) of the Children’s Act vests the Children’s 

Court with power to hear matters relating to parents who interfere with the education as well 

as physical and mental development of their children.661 This is in line with section 75 of the 

Constitution and Articles 10 and 20 of the CEDAW and the African Children’s Charter that urge 

Zimbabwe to prioritise education as a prerequisite for girls to combat poverty and other 

abuses such as sexual exploitation.662 Section 2(n) of the Children’s Act is particularly relevant 

in addressing the prevalence of child motherhood because: firstly, the lack of education can 

force girls living in poor families to marry while young.663 The lack of education in addition to 

poverty diminishes the capacity of married girls to negotiate safe sex practices, which 

increases the risks of early childbearing and rearing. 664  Secondly, poor families tend to 

persuade their daughters into polygynous marriages as means of receiving lobolo as well as 

access to their son-in-law’s wealth.665  

                                                           
661 Section 2(n) of the Children’s Act. The prohibition against interference with the education as well as 
physical and mental development of girls is important given that the incidence of early marriages in Zimbabwe 
is a widely reported challenge. Analysing its impact, Innocenti Research Centre provided that, ‘the imposition 
of a marriage partner on children or adolescents who are in no way ready for married life, and whose marriage 
will deprive them of freedom, opportunity for personal development, and other rights including health and 
well-being, education, and participation in civic life…’ See, Innocenti Research Centre ‘Early marriage: Child 
spouses’ (2001) 17; see also Her Zimbabwe ‘Child Marriages Still a Cause for Concern’ available at 
http://herzimbabwe.co.zw/2015/07/child-marriages-still-a-cause-for-concern/ (accessed 08 January 2018). 
662Focusing specifically on the African Children’s Charter, Article 20(1) unequivocally places duty of care not 
only on parents, but also on ‘legal guardians’ meaning that ‘the extended family and other de facto care-givers 
play a role especially in traditional and rural communities in Africa’ in child upbringing. If parents and 
guardians, with the aid of State assistance where necessary, were to provide material assistance especially 
with regard to health, education, clothing and housing, then Zimbabwe can start moving in the right direction 
towards realising the rights of girls that includes freedom from sexual exploitation, emotional and 
psychological violence that comes with child motherhood. See, Mezmur BD ‘The African Children’s Charter 
versus the UN Convention on the Rights of the Child: A zero-sum game?’ (2008) 23(1) SA Public Law 25-26. 
663The right to education affords all children to enjoy other rights, such as equality, personal integrity and 
dignity without any discrimination and based on equal opportunity. Realising its importance, ECSR Committee 
interpreted education as ‘both a human right in itself and an indispensable means of realizing other human 
rights’. In a similar fashion, the CRC Committee has expressly stated that articles 28 and 29 of the CRC must be 
read together as giving both ‘access’ and ‘content’ to the right to education. See, CRC General Comment No. 1 
para 10; UNICEF (2007) 407 and ESCR General Comment 13 para 1. 
664 For poor child brides, they must always please their husbands because they (girls) solely depend on them 
(husbands) for survival. Without an education, poor girls are vulnerable to becoming child mothers when they 
marry to escape poverty. See also, Leclerc-Madlala S ‘Age-disparate and intergenerational sex in southern 
Africa: the dynamics of hypervulnerability’ (2008) 22 Aids 18. 
665For a further discussion on child marriages and kuzvarira, see Chapter 2, sections 2.2.1 and 2.2.3 above. 
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Thirdly, research has shown that poor families often have a tendency of prioritising boy child 

education666 at the expense of girls’ who are forced to stay at home doing household duties 

or into early marriage.667 Lastly, interfering with girls’ education can also force them into 

having transactional sex relationships with rich and often elderly men.668 These relationships 

often empower men to demand sex be performed by their standards, usually without a 

condom.669 Such sexual activities may result in unintended pregnancies leading girls into child 

motherhood.670  Hence, the power of the Children Court to adjudicate matters where parents 

interfere with the education of children is vocal in removing all obstacles that may cause girls 

to become child mothers or interfere with the rights of girls as child mothers. 

The Children’s Act further provides for adoption of children in need of care in section 57.671 

Given that poverty is one of the common factors for child motherhood, adoption of babies of 

teenage girls could be instrumental in alleviating girls from poverty, thereby enabling them 

to ‘grow up with dignity among other children and to develop their potential and self-

                                                           
666Abuya BA, Onsomu EO & Moore D ‘Determinants of educational exclusion: Poor urban girls' experiences in-
and out-of-school in Kenya’ (2014) 44(3) Prospects 391. 
667The main motive for marrying off girls would be to acquire bride price. See, Suen S ‘The education of women 
as a tool in development: Challenging the African maxim’ (2013) 1(2) Hydra 62; Coetzee D ‘South African 
education and the ideology of patriarchy’ (2001) 21(4) South African Journal of Education 302.  
668Girls have intimate relationships with usually older but wealthy men commonly known as ‘sugar daddies’ or 
‘blessers’ as they are now currently known. See, Selikow TA & Mbulaheni T ‘“I do love him but at the same 
time I can't eat love”: Sugar daddy relationships for conspicuous consumption amongst urban university 
students in South Africa’ (2013) 27(2) Agenda 86-98. 
669 Kolbe AR ‘It’s Not a Gift When It Comes with Price: A Qualitative Study of Transactional Sex between UN 
Peacekeepers and Haitian Citizens’ (2015) 4(1) Stability: International Journal of Security & Development 1–26. 
670In Chapter 2 section 2.2, it was observed that initiation ceremonies, such as chinamwari that teach girls how 
to please men with some sexual acts in bed, cause girls to have stronger desires for sexual experimentation 
and gratification than those who do not undergo such rituals. This has led scholars, such as Masama and 
Thabethe, to argue that chinamwari encourages its girl initiates into premature sexual relations, thereby 
increasing their chances of becoming pregnant and child mothers. See, Masama J ‘Childline’s counselling 
services for survivors of child sexual abuse in Zimbabwe: A descriptive study’ (Unpublished LLM thesis, 
University of South Africa, 2014) 55. See also, Thabethe SN ‘A case of culture gone awry: An investigation of 
female initiation ceremonies and Nyau dance vigils on the rights of teenage girls to education and sexual 
reproductive health amongst migrant communities in Norton, Zimbabwe’ (Unpublished LLM thesis, University 
of Zimbabwe, 2008) 38.  
671Section 57 of the Childrens Act implements Article 24 of the African Children’s Charter that obligates 
Zimbabwe to provide for the appropriate adoption processes as well as monitoring of the well-being of the 
adopted child. In addition, the CRC seriously regards adoption that it is the only issue within the entire 
convention that ‘the best interests of the child are to be the primary consideration’. See, Gose M The African 
Charter on the Rights and Welfare of the Child (2002) 110. Mezmur has reckoned the CRC’s approach towards 
adoption as clearly demonstrating ‘the primacy of a “child-driven” approach to adoption issues’. See also, BD 
Mezmur ‘From Angelina (To Madonna) to Zoe's ark: What are the ‘A–Z’ Lessons for Intercountry Adoptions in 
Africa?’ (2009) 23(2) International Journal of Law, Policy and the Family 150.  
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reliance’.672 In keeping with Articles 19 and 27 of the CRC and the African Children’s Charter 

that protect girls against sexual abuse, section 59(2) of the Children’s Act prohibits the 

Children’s Court from granting adoption orders to sole male applicants who intend to adopt 

minor females.673 Thus, the Children’s Act plays a fundamental role in making sure that not 

only do the State and parents or guardians not ill-treat or expose their children to abuse, but 

also ensures that other measures that support the growth and well-being of children, such as 

adoption, do not expose girls to sexual abuse that may lead to child motherhood. 

Despite its positive attributes, the Children’s Act does not dedicate a provision that 

domesticates the principle of the best interests of the child to be of paramount consideration 

in all matters relating to children.674 According to Zermatten, the importance of the best 

interests of the child principle is two-fold: first, it ‘ensures that the child is fully able to exercise 

her/his rights and that all concomitant obligations towards children are fulfilled’ and second, 

‘the best interests principle is applied to help decision-makers render the most appropriate 

decision for children’. 675  This implies that whenever a decision-maker, such as parents, 

guardians and the State must decide on any matter concerning a child or children, their 

decisions must have the most positive or the least negative impact.676  

                                                           
672University of Pretoria. Centre for Human Rights, University of Pretoria. Centre for the Study of AIDS 
Compendium of Key Documents Relating to Human Rights and HIV in Eastern and Southern Africa (2008) 178.  
673However, an exception to this rule is that the Children’s Court can approve sole male applicants who intend 
to adopt minor females if it ‘is satisfied that there are special circumstances which justify as an exceptional 
measure the making of an adoption order’. Overall, section 59(2) of the Children’s Act is an invaluable 
provision that would ensure that Zimbabwe complies with international children’s rights law through the 
implementation of a child-driven approach championed by the CRC and the African Children’s Charter. 
674According to Zermatten, the principle of the best interests of the child principle ‘is an innovative concept 
introduced by the United Nations Convention on the Rights of the Child. It serves as a foundational element of 
the Convention and has been identified by the Committee on the Rights of the Child as one of the 
Convention’s four general principles’. Zermatten J ‘The best interests of the child principle: Literal analysis and 
function’ (2010) 18(4) The International Journal of Children's Rights 483. Unsurprisingly, this Western principle 
has also been the bedrock of the African Children’s Charter, which recognises the right of the best interests of 
the ‘African’ child to be heard whenever a decision is to be taken concerning a child or a group of children. See, 
Thompson B ‘Africa's Charter on Children's Rights: A normative break with cultural traditionalism’ (1992) 41(2) 
The International and Comparative Law Quarterly 435. 
675Zermatten J ‘The best interests of the child principle: Literal analysis and function’ (2010) 18(4) The 
International Journal of Children's Rights 483. He goes on to argue that it is of paramount importance that the 
decision-makers must always uphold the best interest of the child principle whenever they make a decision 
concerning children, especially with matters concerning family law, child protection, children in alternative 
care and migration.    
676Decisions concerning children must have the most positive or the least negative impact because girls, for 
example, are a vulnerable group not only in Zimbabwe, but also in all communities in general. Even in the 
Western world, the Council of Europe has also recognised that ‘children must remain at the heart of decision 
makers’ concerns’ because ‘socially vulnerable children and youth have a higher risk of being excluded from 
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In the context of child motherhood, the best interests of the child principle is relevant in 

challenging practices and attitudes that give priority to the interests of parents at the expense 

of girl children in Zimbabwe.677 For example, it addresses practices such as kuzvarira and child 

marriage that allow parental interests to take priority over that of girl children when they 

marry off the latter as form of debt payment.678 The best interests of the child principle also 

tackles the practice of chiramu that perpetuates girl child sexual abuse in the country because 

it allows brothers-in-law to have sexual intercourse with their younger sisters’ wives or nieces 

without their consent.679 It is evident that these practices serve the interests of adults at the 

expense of children, which then expose girls to risks of early marriages and child motherhood 

since they are sexual in nature.680 Therefore, the lack of such a significant provision from a 

child specific legislative framework shows that Zimbabwe is not yet ready to defend the rights 

of the girl child or children so that they can realise their fullest potential. 

In addition, the definition of a ‘child’ contained in the Children’s Act is also problematic. 

Section 2 of the Act defines a child as a person below the age of 16, which firstly contradicts 

with the Constitution, the African Children’s Charter and the Maputo Protocol that stipulate 

18.681 Guided by the Constitution, all persons under the age of 18 are still minors, which mean 

                                                           
participatory trajectories’. Council of Europe ‘The best interests of the child – A dialogue between theory and 
practice’ (2016) 7; 43. Although vulnerable, this does not mean that children are incapable but must be 
accorded full human rights, which require more, not less protection. See de Boer-Buquicchio M ‘Raising 
Children Without Violence’ available at http://crinarchive.org/resources/infoDetail.asp?ID=6407 (accessed 22 
January 2018); Ennew J Street and Working Children: A guide to planning (1994) 35. 
677The study argues that the emphasis by parents and guardians to receive bride price for their daughters 
highlights that the former are concerned with receiving wealth more than the physical, emotional as well as 
mental wellbeing of their children as well as the spouse to whom their children would marry. Mangena T & 
Ndlovu S ‘Implications and complications of bride price payment among the Shona and Ndebele of Zimbabwe’ 
(2013) 3(2) International Journal of Asian Social Science 472-481. 
678Chapter 2 revealed that 25 per cent of adolescent girls in Zimbabwe are in unions akin to the practice of 
kuzvarira, in addition to 20 per cent of girls also reported to be in unions with men 10 or more years older than 
them. See ZIMSTAT Zimbabwe Multiple Indicator Cluster Survey (MICS) 2014, Final Report (2015) x. This 
alarming statistics clearly shows why Zimbabwe should amend its Children’s Act to include provisions such as 
the best interests of the child principle so that it becomes vocal in addressing obstacles and potential barriers 
that may hinder girls to enjoy fully their human rights without interference or inconveniences caused by, 
among others, child motherhood. 
679The observation by Mahachi-Harper that chiramu is condoned as a socially acceptable harmless ‘innocent, 
flirtatious banter’ shows parents sometimes exhibit negative influences towards girls that affect them 
negatively, for example when a young girl has been impregnated by her brother-in-law resulting in early 
motherhood. See, Mahachi-Harper SN Echoes in the shadows (2004) 47. 
680See, Mahachi-Harper SN Echoes in the shadows (2004) 47; Tshabangu I Global Ideologies Surrounding 
Children's Rights and Social Justice (2017) 25. 
681Section 2 of the Children’s Act. This implies that only girls below the age of 16 exercise and enjoy the rights 
contained in the Children’s Act, leaving those above 16 but below 18 without legal protection. Hence, the 
Children’s Act exposes girls above the age 16 but below 18 to higher risks of abuse that may lead them in 
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that, by defining a child as anyone at 16 years, the Children’s Act does not send a strong 

message of legal protection against abuses, such as child marriage that is both prevalent and 

a contributory factor to child motherhood in Zimbabwe.  

Secondly, as the principal child protection legislation, the prescription of 16 years as majority 

age has arguably led to legal deficiencies in supporting legislation that seek to complement 

the Children’s Act in protecting and enhancing the welfare of children. For example, the 

Criminal Law (Codification and Reform) Act (CLCRA), as was discussed earlier on in chapter 1, 

prescribes 16 as the age of sexual consent on the basis the Children’s Act stipulates 16 as the 

majority age.682 Since the Constitution and its landmark Mudzuru judgment have set and 

confirmed the age majority as 18, the differences between the ages of majority (marriage) 

and consent has the ‘undesirable effect of encouraging sexual irresponsibility among men’683 

which increases the girls’ risk of early pregnancy and ultimately, child motherhood.  

In conclusion, the foregoing discussion has observed that despite the weaknesses of the 

Children’s Act, the legislation remains one of the main enabling factors in implementing the 

rights of children and girls in particular. 

 

 

 

 

                                                           
becoming child mothers more than those it protects. The study also argues that the CRC can be the root cause 
for stipulating such an age because Article 1 defines a child as any person less than 18 years ‘unless under the 
law applicable to the child, majority is attained earlier’. For a criticism of the absence of minimum age, see 
McGoldrick D ‘The United Nations Convention on the Rights of the Child’ (1991) 5(2) International Journal of 
Law, Policy and the Family 132-169.  
682Section 70 of the Code. In addition, Feltoe argues that the crime of statutory rape, for example, ‘seeks to 
protect children between 12 and 15 from sexual exploitation. A person who engages in sexual activity with a 
child in this age group with the consent of the child is still guilty of statutory rape as the law lays down that the 
consent of the child is no defence to this charge’. See, Feltoe G ‘Strengthening Our Law on Child Sexual Abuse’ 
(2017) The Zimbabwe Electronic Law Journal available at 
https://www.zimlii.org/zw/journals/Strengthening%20Our%20Law%20on%20Child%20Sexual%20Abuse.pdf 
(accessed 25 January 2018). 
683Mushohwe B ‘A positive step towards ending child marriages: A review of the Mudzuru & Another v The 
Minister of Justice, Legal and Parliamentary Affairs & 2 Others case’ (2017) 1 Midlands State University Law 
Review 22-23. This dissertation contends that the prescription of a lower age of sexual consent than marriage 
encourages males to behave more irresponsibly given the lack of legal sanction for having sexual intercourse 
with a 16 or 17 year old (emphasis added). See also, Chapter 1 section 1.2 above. 
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4.3.2 Criminal Law (Codification and Reform) Act [Chapter 9-23] 

The Criminal Law (Codification and Reform) Act (the Code) aims to ‘consolidate and amend 

the criminal law of Zimbabwe’.684 The main contribution of this Code towards the protection 

of children is that, despite lack of stand-alone provisions in various international human rights 

instruments that deal with the issue of sexual consent, it contains provisions that deal with 

‘sexual crimes’ that cause child motherhood in Zimbabwe. For instance, section 94 of the 

Code prohibits the pledging of any girl below the age of 18. Section 94 provides:  

‘(1) A lawful custodian or relative of a female person who 

(a) at a time when the female person is under the age of eighteen years, or 

without her consent, hands her over to another person as compensation for the death 

of a relative of that other person, or as compensation for any debt or obligation;  or 

(b) at a time when the female person is under the age of eighteen years, or 

without her consent, enters into an arrangement whereby the female person is 

promised in marriage to any man, whether for any consideration or not;  or 

(c) by force or intimidation compels or attempts to compel a female person to 

enter into a marriage against her will, whether in pursuance of an arrangement 

referred to in paragraph (a) or (b) or otherwise; 

shall be guilty of pledging a female person and liable to a fine up to or exceeding level fourteen 

or imprisonment for a period not exceeding two years or both. 

(2) Any party to an arrangement or marriage referred to in subsection (1) may be charged as 

an accomplice to pledging a female person’. 

This provision is compatible with Articles 16(2) and 21(2) of the CEDAW and the African 

Children’s Charter as well as sections 2 and 17 of the SADC Model Law on Child Marriages, 

which expressly prohibit the betrothal of girls and boys.685 This compliance has two main 

positive implications: first, section 94 of the Code sends a strong message that Zimbabwe is 

                                                           
684See Preamble of the Criminal Law (Codification and Reform) Act (the Code). 
685For a commentary of these international provisions, see Gaffney-Rhys R ‘International law as an instrument 
to combat child marriage’ (2011) 15(3) The International Journal of Human Rights 364. See also, Sloth-Nielsen J 
and Mezmur BD ‘Surveying the research landscape to promote children's legal rights in an African context’ 
(2007) 7(2) African Human Rights Law Journal 330-353. 
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willing to cooperate with international actors in ending girl child abuse. Second, the abuse of 

girl children under the guise of culture is no longer justifiable. Furthermore, section 94 of the 

Code complements section 63 of the Constitution, which provides that ‘every person has the 

right…to participate in the cultural life of their choice; but no person exercising these rights 

may do so in a way that is inconsistent with this Chapter’.686 This is in line with international 

human rights law that guarantees the right to equality and non-discrimination and requires 

Zimbabwe to ‘take reasonable legislative and other measures to promote the achievement of 

equality and to protect or advance people or classes of people who have been disadvantaged 

by unfair discrimination’.687  

As regards child motherhood, Section 94 of the Code protects girls against ‘unfair 

discrimination’, which is embedded in most cultural practices and religious beliefs, such as 

kuzvarira and child marriage as discussed in Chapter 2.688 These practices often discriminate 

against girls and child mothers based on the grounds of, amongst others, religious belief, 

custom, culture, sex, gender, age. 689  By outlawing child pledging which often results in 

marriage, section 94 of the Code also conforms to section 56(3) of the Constitution that 

prohibits any derogation from the constitutional protection of equality with respect to ‘unfair 

discrimination solely on the grounds of sex, gender or religious beliefs’.690 Thus, parents or 

guardians can no longer force girls to conform to practices, such as kuzvarira because they 

violate girls’ rights to dignity, personal liberty and freedom from sexual exploitation. In the 

event where parents or guardians continue or intend to perpetuate child pledging, section 94 

                                                           
686See also a commentary on ‘contradictory perspectives on the notions of justice and the constitutional 
imperatives of equality, particularly on women and the girl child’ in Mwambene L and Kruuse H ‘The thin edge 
of the wedge: Ukuthwala, alienation and consent’ (2017) 33(1) South African Journal on Human Rights 25-45.  
687Section 56(6) of the Constitution gives effect to various human rights treaties that require state parties to 
enact legislation that modify discriminatory laws and eliminate societal and cultural attitudes that perpetuate 
discrimination. See, Articles 2 and 3 of the CRC and ACRWC; Arts 2, and 6 of the CEDAW and the Maputo 
Protocol; CESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural 
rights (2009) para 8; CRC Committee, General Comment 5 (2003) para 12.  
688Machingura has argued that religious groups, such as Apostolic Faith Sects force girls to marry while young 
and has significantly contributed to child motherhood and pregnancy complications in teenage mothers. See 
Machingura F ‘A Diet of Wives as the Lifestyle of the Vapostori Sects: The Polygamy Debate in the Face of HIV 
and AIDS in Zimbabwe’ (2011) 5(2) Africana 202. 
689See, section 56(3) of the Constitution discussed in Chapter 4 section 4.2 above. 
690Andrews further argued that the inclusion of religious belief, custom, culture, sex, gender and age as 
grounds for proscribing discrimination protects women from discrimination based on both biological and 
physical attributes, as well as social and cultural stereotypes about their perceived role and status in society. 
This argument is relevant to child motherhood since it is a result of social and cultural stereotypes as well as 
the biological and physical attributes of girls. See, Andrews PE ‘Striking the rock: Confronting gender equality in 
South Africa’ (1998) 3(2) Michigan Journal of Race Law 328.  
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of the Code has the desirable effect of criminally sentencing such perpetrators and/or 

accomplices to a fine or direct imprisonment. 

Apart from section 94, section 87 of the Code is also relevant to the prevalence of child 

motherhood in Zimbabwe. It provides: 

‘Any parent or guardian who causes or allows his or her child under the age of eighteen years 

to associate with prostitutes or to be employed by any prostitute as a prostitute or to reside 

in a brothel shall be guilty of allowing a child to become a prostitute and liable to a fine up to 

or exceeding level fourteen or imprisonment for a period not exceeding ten years or both’. 

This provision is also in keeping with Article 34(b) of the CRC, which expressly enjoins state 

parties to protect children from all forms of exploitation, including prostitution or other 

unlawful sexual practices.691  More specifically, section 87 of the Code dovetails with the 

Optional Protocol to the Convention on the Rights of the Child on the sale of children, child 

prostitution and child pornography (OPSC), which states in Article 1 that states parties ‘shall 

prohibit the sale of children, child prostitution and child pornography’. The reading together 

of section 87 of the Code with Articles 1 and 34(b) of the OPSC and CRC shows that the former 

complies with Articles 19 and 27 of the CRC and the African Children’s Charter by taking such 

a legislative measure to protect the girl children ‘from all forms of sexual exploitation and 

sexual abuse’.692  

Section 87 further imposes a criminal punishment on any person who perpetuates child 

prostitution.693 This complies with the CRC/CEDAW Committees, which recommended State 

                                                           
691Article 34(b) complements the four cardinal principles in the CRC. For example, requiring the consent of girls 
before engaging in sexual activities protects the best interests of girls because their choice to give or not give 
consent in this regard be given priority over that of the other concerned party. See, van Bueren G The 
International Law on the Rights of the Child (1995) 46; Alston P ‘The best interests principle: Towards a 
reconciliation of culture and human rights’ (1994) 8(1) International Journal of Law and the Family 11. See also, 
Barnitz L ‘Effectively responding to the commercial sexual exploitation of children: A comprehensive approach 
to prevention, protection, and reintegration services’ (2001) 80(5) Child Welfare 607. 
692According to Sloth-Nielsen, these provisions enjoin parents and guardians with the responsibilities of 
protecting children, particularly girls from abuse and neglect. See, Sloth-Nielsen ‘The Child's Right to Social 
Services, The Right to Social Security, and Primary Prevention of Child Abuse: Some Conclusions in the 
Aftermath of Grootboom’ (2001) 17(2) South African Journal on Human Rights 217. 
693The provision also complies with Article 3(1)(b) of the Optional Protocol to the Convention on the Rights of 
the Child on the sale of children, child prostitution and child pornography (OPSC) further provides that States 
parties criminalise offering, obtaining, procuring or providing a child for child prostitution, as defined in Article 
2. Cedrangolo has argued that ‘the inclusion in the definition of sexual activities for “any other consideration” 
leaves the door open to other types of child prostitution other than the classical example of sexual activities 
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Parties ‘to draft and amend criminal laws must be coupled with protection measures and 

services for victims and those who are at risk of being subjected to harmful practices’.694 The 

Code has fulfilled this obligation by imposing criminal punishments to persons who observe 

harmful practices, such as child prostitution that are detrimental to the girls’ wellbeing. 

Section 87 of the Code is, thus, vocal in dealing with parents or guardians in poverty-stricken 

families who force their minor daughters into prostitution or engage in transactional sexual 

activities that may lead to early pregnancy. Hence, the reduction of girl child prostitution 

would also minimise risks of early pregnancies and child motherhood in Zimbabwe.  

Section 65(1) further buttresses section 87 of the Code, stating that: 

‘If a male person knowingly has sexual intercourse or anal sexual intercourse with a female 

person and, at the time of the intercourse 

 (a) the female person has not consented to it;  and 

 (b) he knows that she has not consented to it or realises that there is a real risk 

or possibility that she may not have consented to it; 

he shall be guilty of rape and liable to imprisonment for life or any shorter period’. 

Just like section 87, section 65 is also consistent with Articles 19 and 27 of the CRC and the 

African Children’s Charter, respectively.695 According to Mezmur, these human rights treaties 

position Zimbabwe as the guarantor of enforcing the protection, respect and fulfilment of 

child rights.696  As such, Zimbabwe (through the Code) has put in place these legislative 

mechanisms as part of its international law mandate of protecting girls from all forms of 

sexual exploitation, including rape. Furthermore, the study argues that the emphasis on the 

issue of ‘consent’ in section 65 is borrowed and/or in keeping with Articles 6(a) and 16(1)(b) 

                                                           
provided in exchange of money’. Cedrangolo U ‘The Optional Protocol to the Convention on the Rights of the 
Child on the sale of children, child prostitution and child pornography and the jurisprudence of the Committee 
on the Rights of the Child’ (2009) 7. See also, Rafferty Y ‘International dimensions of discrimination and 
violence against girls: A human rights perspective’ (2013) 14(1) Journal of International Women's Studies 1-23.   
694Paragraph 54(k) of the CEDAW/C/GC/31/CRC/C/GC/18 (2014). 
695As discussed above, the main objectives of Articles 19 and 27 of the CRC and the African Children’s Charter 
are to mandate state parties to ensure that they take all necessary measures at their disposal to protect all 
children from all forms of sexual exploitation, including child rape. 
696Mezmur BD ‘The African Committee of Experts on the Rights and Welfare of the Child: An update’ (2006) 
6(2) African Human Rights Law Journal 549. Mezmur’s observation finds support in O'Neill who argued that 
the state, as the main duty bearer, ‘must not interfere directly or indirectly with the enjoyment of child rights’ 
but ‘must take measures that prevent third parties from interfering with the enjoyment of rights’. O'Neill K 
Getting it Right for Children: A Practitioners' Guide to Child Rights Programming (2007) 10. 
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of the Maputo Protocol and CEDAW, which provide that a marriage is valid only if it was 

entered with the free and full consent of both parties.697 While the former deals with sexual 

consent and the latter marriage, the study opines the desired result sought to be achieved by 

these remain largely the same, which is ensuring ‘that women and men enjoy equal rights and 

are regarded as equal’ in matters relating to all spheres of life.698  

As such, this legislative framework is progressive towards addressing all forms of sexual 

violence, such as child rape, polygyny, kuzvarira and chiramu that can force girls into child 

motherhood. Hence, the Code undoubtedly fosters the protection of girls as well as the 

enjoyment of their rights in Zimbabwe. 

4.3.3 Education Act [Chapter 25-04] 

The Education Act, which is the principal legislation that domesticates the right to education 

contained in the human rights instruments, is also a significant piece of legislation that can 

address the issue of child motherhood in Zimbabwe.699 The Education Act explicitly states, in 

section 4(1), that ‘notwithstanding anything to the contrary contained in any other 

enactment, but subject to this Act, every child in Zimbabwe shall have the right to school 

education’.700
 An interpretation of this provision unambiguously would imply that education 

is a fundamental right in Zimbabwe and more importantly, it is a fundamental right that all 

children who reside in the country must exercise and enjoy fully. 

                                                           
697Both Articles 6(a) and 16(1)(b) of the Maputo Protocol and the CEDAW require states parties to ‘ensure that 
women and men enjoy equal rights and are regarded as equal partners in marriage’. In order to achieve this 
equality, the two instruments further require states parties to ‘enact appropriate national legislative measures 
to guarantee that no marriage shall take place without the free and full consent of both parties’. This implies 
that any marriage concluded without the free and full consent of the female spouse shall have no legal effect. 
698See Articles 6(a) and 16(1)(b) of the Maputo Protocol and the CEDAW. 
699The Education Act gives effect to section 75 of the Constitution. Section 75(1) provides that ‘every citizen 
and permanent resident of Zimbabwe has a right to (a) a basic State-funded education, including adult basic 
education; and (b) further education, which the State, through reasonable legislative and other measures, 
must make progressively available and accessible’. 
700Section 4 is in line with various human rights treaties that provide for education. On an international level, 
see Articles 10, 13, 26 and 29 of the CEDAW, ECSR, UDHR and CRC that respectively guarantee girls the right to 
education. For a commentary on Article 29 of the CRC, see generally, CRC Committee, General comment No. 1 
(2001), Article 29 (1), The aims of education. Similarly, the guarantees of the right to education are also 
contained Articles 11, 12 and 17 of the African Children’s Charter, Maputo Protocol and Banjul Charter, 
respectively.  
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In addition, section 4(1) of the Education Act is in keeping with section 75 of the Constitution 

and other international treaties that guarantee the right to education.701 For example, the 

CEDAW Committee  regards education as an indispensable right in ‘reducing female student 

drop-out rates, which are often a result of premature pregnancy’.702 Scholars, such as Brown, 

have supported this view arguing that access to education is a key driver to delay child 

marriage.703 This is important to tackle child motherhood because research has demonstrated 

that child motherhood, as caused by factors such as child marriage, poverty, kuzvarira and 

chiramu, most of the time violate the rights of girl children, including their right to 

education. 704  Section 4 is also important in ensuring that child motherhood does not 

negatively affect Zimbabwe’s realisation of Millennium Development Goals, such as universal 

primary education.705 

Section 5 further buttresses section 4 of the Education Act by purposely stating that: 

‘…primary education for every child of school-going age shall be compulsory and to this end 

it shall be the duty of the parents of any such child to ensure that such child attends primary 

school’.706 This study argues that section 5 encompasses three important aspects regarding 

education. First, the expression ‘primary education for every child of school-going age shall 

be compulsory’ implies that the state is duty-bound to ensure that all children attain primary 

education.707 Second, in order to realise compulsory primary education, parents or guardians 

                                                           
701For example, Article 28(1)(a) of the CRC provides that every child has a right to education and state parties 
must achieve this right by making ‘primary education compulsory and available free to all’. The ECSR 
Committee interpreted education as ‘both a human right in itself and an indispensable means of realizing 
other human rights’. See, CESCR Committee, General Comment No. 13: The Right to Education (1999) para 1. 
702See, CEDAW Committee, CEDAW General Recommendation No. 24: Article 12 of the Convention (Women 
and Health) (1999) para 28.  
703Brown G ‘Out of wedlock, into school: Combating child marriage through education’ (2012) 21. 
704Mutyaba R ‘Early marriage: A violation of girls’ fundamental human rights in Africa’ (2011) 19(2) 
International Journal of Children’s Rights 339.  
705WHO ‘Millennium Development Goals (MDGs)’ available at 
http://www.who.int/topics/millennium_development_goals/about/en/ (accessed 31 January 2018). Campos T 
et al ‘MDG 2 Brazil: Misguided education policies’ in (Ed) Cimadamore A et al Poverty and the Millennium 
Development Goals: A Critical Look Forward (2016) chapter 7.what about SDGs? MDGs are now over.  
706According to the CRC Committee, the right to education is also critical for girls since uneducated girls are 
generally more likely to become child mothers than their educated counterparts are. See, CRC 
Committee, General comment No. 1 (2001), Article 29 (1), The aims of education para 10. 
707Sloth-Nielsen J ‘Children's rights in the South African Courts: An overview since ratification of the UN 
Convention on the Rights of the Child’ (2002) 10(2) The International Journal of Children's Rights 137-156; 
Mezmur BD ‘Children at both ends of the gun: Child soldiers in Africa’ in Sloth-Nielsen J (Ed) Children’s rights in 
Africa: A legal perspective (2008) 199–217.  
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are then duty-bound by the state to make sure that all their children attain primary 

education.708  

Third, section 5 is consistent with the principle of non-discrimination contained in section 56 

of the Constitution that requires boys and girls be treated in an equal manner.709 As discussed 

earlier, this provision disallows differential treatment of boys and girls without objective and 

reasonable justifications. This means that parents or guardians cannot refuse to send their 

girl children to school, simply because they are girls. Thus, parents or guardians lack the legal 

basis to compel girls to conform to practices, such as kuzvarira, child marriage and chiramu 

because they violate girls’ right to education. In the end, the enjoyment of the right to 

education enables girls to enjoy other rights, such as dignity, equality, and to be free from 

abuse, with specific reference harmful practices discussed in chapter 2, including child 

motherhood.  

However, the Education Act does not recognise the right to free primary education for all 

children.710 Section 4 contradicts with the African Children’s Charter, which states in Article 

11(3)(a) that ‘states parties to the present Charter shall take all appropriate measures with a 

view to achieving the full realization of this right and shall in particular, provide free and 

compulsory basic education’.711 Similarly, section 5 is also in breach with of Article 13 of the 

ESCR, which provides that it shall be the primary duty of the state, and not parents, to provide 

free and compulsory basic education for all children of school-going age.712 Of course, parents 

have a duty to look after their children, but in this case, the state must provide free and 

compulsory basic education, and then parents: secondary or even tertiary education.  

                                                           
708Section 6 supplements section 5 in that ‘it is the objective that tuition in schools in Zimbabwe be provided 
for the lowest possible fees consistent with the maintenance of high standards of education, and the Minister 
shall encourage the attainment of this objective by every appropriate means, including the making of grants 
and other subsidies to schools’. 
709Vandenhole W Non-discrimination and Equality in the View of the UN Human Rights Treaty Bodies (2005) 
33-36. Oxford: Intersentia. 
710Unlike the CRC and ACRWC, which require state parties to ensure free basic education, the Education Act is 
silent on whether basic education is free or not. The implication of this silence is that the Education Act does 
not provide for free basic education in Zimbabwe. 
711See generally, Article 11 of the African Children’s Charter. For a commentary on Article 11 of the African 
Children’s Charter, see Chirwa DM ‘Combating child poverty: The role of economic, social and cultural rights’ in 
Sloth-Nielsen J (Ed) Children's Rights in Africa: A Legal Perspective (2008) 96. 
712See generally, Article 13 of the ESCR. See also a commentary of Article 13 of the ESCR in Beiter KB The 
Protection of the Right to Education by International Law: Including a Systematic Analysis of Article 13 of the 
International Covenant on Economic, Social and Cultural Rights (2006) 461. 
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Understood this way, the right to education would be influential, especially in developing 

countries such as Zimbabwe, in leading the way to abolition of discriminatory traditions, 

including early marriage and sexual dalliance that are no longer beneficial to the modern 

society.713 Education also assists in realising and exploiting one's abilities, which would be 

essential for Zimbabwe’s economic growth and development.714 Ultimately, the provision for 

free and compulsory primary education would be essential in protecting girls from early 

motherhood as well as the right to education for child mothers. 

Another drawback of the Education Act is that though section 4(2) prohibits refusal of a child 

to enroll at any school nor be discriminated based on gender, section 4(5) provides an 

exception to this rule. More relevant to child motherhood is section 4(5)(b)(1) that allows for 

discrimination based on gender provided that it ‘was reasonably justified in view of 

physiological differences between children of different genders’.715 The defence of gender 

discrimination under section 4(5)(b)(1) of the Act is problematic for two reasons. Firstly, it 

justifies why girls cannot enroll in schools due to their perceived physical and physiological 

maturity and not on the satisfaction of the actual age appropriateness.716 This limits the array 

of choices girls can make in their lives had they been educated.717 This is why girls without an 

education tend to marry earlier than the educated ones; thereby, exposing them to early 

motherhood.718 

Secondly, the justification of gender discrimination under section 4(5)(b)(1) of the Act 

condemns girls to a life of sexual exploitation and physical abuse leaving them trapped in a 

vicious cycle of poverty.719 Indeed, the Education Act does not afford girls the enjoyment of 

educational rights without any discrimination based on equal opportunity. For this reason, 

                                                           
713See Chapter 2 above. See also Pasi J ‘Exploring the girl-child's body-mind crisis in Mahachi-Harper's Echoes in 
the shadows’ (2015) 4(1) Journal for Studies in Humanities & Social Sciences 157-167. 
714Shizha E and Kariwo MT Education and Development in Zimbabwe: A Social, Political and Economic Analysis 
(2011) 151-156; Department for International Development ‘Girls’ education: towards a better future for all’ 
(2005) 1-33. 
715See, section 4(5)(b)(1) of the Education Act. 
716The study argues that must have birth certificates or birth records, which is useful to prove the appropriate 
age of a certain girls and not by merely looking at her physical growth. Often than not, teachers at school and 
parents or guardians at home determine the attainment of adulthood of by passing remarks such girls attain 
the status of adulthood in the eyes of both teachers at school and parents or guardians at home 
717Mzuza MK, Yudong Y and Kapute F ‘Analysis of factors causing poor passing rates and high dropout rates 
among primary school girls in Malawi’ (2014) 4(1) World Journal of Education 52.  
718Heymann J and McNeill K Children's Chances: How Countries Can Move From Suffering To Thriving (2013) 37.  
719Mudzuru case p.6 
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the justification under section 4(5)(b)(1) categorically places emphasis on the protection of 

the educational rights of boys more than of girls.720 Once again, this reiterates that parents 

often force uneducated girls into marriage and ultimately becoming child mothers. It also 

reiterates Zimbabwe perpetuates discrimination against child mothers, who often drop out 

of school due to pregnancy and face difficulty to finish schooling. 

Overall, the Education Act could be useful in the protection girls against child motherhood. 

However, it has an educational gender discrimination gap that renders it inconsistent with 

international human rights instruments and subject girls to child marriage and/or 

motherhood.  

4.3.4 Marriages Act [Chapter 5-11] and the Customary Marriages Act [Chapter 5-07] 

The Marriages Act is Zimbabwe’s principal legislation that deals with the solemnisation of civil 

or statutory marriages while the Customary Marriages Act is the principal legislation that 

regulates customary marriages in Zimbabwe. 721  The thesis discusses these two laws 

simultaneously because they have similar provisions applicable to child motherhood.  

For instance, section 20(2) of the Marriages Act allows parents and/or legal guardians to give 

consent on behalf of their minor girls to marry before they reach age of majority. It provides:  

‘The marriage of a minor shall not be solemnized without the consent in writing of the persons 

who are, at the time of the proposed marriage, the legal guardians of such minor or, where a 

minor has only one legal guardian, without the consent in writing of such legal guardian: 

Provided that— 

 (i) if the consent of any legal guardian cannot be obtained by reason of absence 

or inaccessibility or by reason of his being under any disability, a judge of the High Court 

may grant consent to the marriage, and the consent of the judge so given shall have 

the same effect as if it had been given by the legal guardian whose consent cannot be 

obtained; 

 (ii) if any legal guardian refuses his consent, a judge of the High Court may grant 

consent to the marriage, and the consent of the judge so given shall have the same 

effect as if it had been given by the legal guardian whose consent is refused’. 

                                                           
720This demonstrates that Zimbabwe is still a patriarchal milieu that is bend on perpetuating male supremacy.  
721Marriages Act [Chapter 5-11] and the Customary Marriages Act [Chapter 5-07] 
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Similarly, section 5 of the Customary Marriages Act allows parents and/or legal guardians to 

give consent on behalf of the ‘woman’ to enter into marriage.722 It is clear that, by allowing 

parents and/or legal guardians to give consent on behalf of a female person, these two pieces 

of legislation do not conform to Article 16(1)(b) of the CEDAW, which authoritatively 

prescribes that men  and women have an equal right to freely enter into marriage.723 Gaffney-

Rhys has observed that the right to marry, as provided by Article 16(1)(b) of the CEDAW, has 

an ancillary right ‘that both parties to a marriage must genuinely consent to the union’.724 In 

support of this view, the CEDAW Committee has reiterated the right to freely consent to 

marriage as central to the life, dignity and equality of girls.725 To this effect, it is not surprising 

that section 78(2) of the newly adopted Constitution has expressly stated that, ‘no person 

may be compelled to enter into marriage against their will’726 because this accords the full 

protection of the law especially when girls are required to provide their consent.727 Thus, the 

                                                           
722 Section 5 of the Customary Marriages Act provides: 

‘If the guardian of a woman who wishes her marriage to be solemnized withholds or refuses to give 
his assent to the marriage, the parties to the proposed marriage may appeal to a magistrate for the 
province in which the woman resides, and such magistrate may— 

(a)        authorize the solemnization of the marriage if, after due inquiry, he is satisfied that 
such consent is unreasonably or improperly withheld or refused; and              
(b)        after consultation with the guardian of the woman, fix the marriage consideration. (2) 
If no guardian of a woman who wishes her marriage to be solemnized can be found, a 
magistrate for the province in which the woman resides may, after due inquiry, authorize the 
solemnization of her marriage.’ 

723It is lamentable that instead of courts to play the role of a ‘guardian angel’ as promoters, guardians, 
impartial enforcers and defenders of children, they legally enforce the perpetration of girl-child rights 
violations in Zimbabwe. This has the negative consequences of giving parents the liberty to continue 
perpetrating discriminatory cultural practices, such as child marriage that expose girls to sexual exploitation 
because the law allows them to do so. By legally promoting child marriage and protecting its perpetrators, the 
Marriages Act effectively exposes girls to child motherhood.   
724Gaffney-Rhys R ‘A comparison of child marriage and polygamy from a human rights perspective: are the 
arguments equally cogent?’ (2012) 34(1) Journal of Social Welfare and Family Law 54.  
725Paragraph 16 of the CEDAW/C/GC/21(1994).   
726Furthermore, the recent 2014 joint General Comment by the CEDAW and CRC Committees established 18 as 
the minimum marriageable age for girls and boys, with or without parental consent. The decision of Mudzuru 
case has accurately domesticated the international position set above by outlawing child marriage in 
Zimbabwe. The court argued that since a person below 18 years has no legal capacity to marry; this implies 
that he/she has no legal capacity to consent to such a marriage. Accordingly, there is full legal protection 
entitled to girls when state parties set 18 as the minimum age for marriage, and simultaneously require the 
free and full consent of the intending spouses.  
727The CEDAW Committee, in its 2017 Concluding observations on the combined third and fourth periodic 
reports of the Niger, noted concern on extremely high rates of child marriage due to absence of any legal 
framework or strategic action that prohibit these harmful practices. Guided by General Comment No. 21, it 
recommended Niger to adopt 18 as the minimum age of marriage and simultaneously obtain the full and free 
consent of both future spouses to any marriage to combat the prevalence of child marriage. See, Paragraph 16 
of the CEDAW/C/GC/21(1994); CEDAW Committee ‘Concluding observations on the combined third and fourth 
periodic reports of the Niger’ (2017) paras 42 and 43. 
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Marriages Act and the Customary Marriages Act have the undesirable effect of increasing the 

prevalence of child motherhood because research has shown that girls who marry young tend 

to drop out of school.728  

Apart from section 20(2) of the Marriages Act, section 22(1) provides that, ‘…no girl under the 

age of sixteen years shall be capable of contracting a valid marriage’. By allowing girls aged 

between 16 but below 18 to marry, section 22(1) does not conform to section 78(1) of the 

Constitution, the CEDAW, the African Children’s Charter and Maputo Protocol, which 

explicitly specify eighteen as the minimum age for marriage and declare that child betrothals 

and/or marriages shall have no legal effect. As discussed earlier, scholars such as Sloth-

Nielsen, Banda, Mavedzenge and Coltart rightly argued that the current position is that only 

persons aged 18 or above have ‘the right to enter into a marriage and establish a family’ in 

Zimbabwe.729 Since the supreme law of the country stipulates 18 as the marriageable age, the 

Marriages Act perpetuates child motherhood by allowing girls below this age limit to marry 

and requires amendments to be in line with the Constitutional Court’s decision.730 

Another drawback of the Marriages Act and the Customary Marriages Act is that while section 

22 of the former treats girls less favourably than boys by providing differential marriageable 

ages, which are 16 and 18, respectively the latter does not protect girls against child marriage 

because it does not prescribe the minimum marriageable age at all.731 This conflicts with 

sections 56(1) and 81(1)(a) of the Constitution, which guarantee equality and non-

discrimination, providing that ‘all persons are equal before the law and have the right to equal 

protection and benefit of the law’. For the purpose of this discussion, setting 18 as the 

minimum marriageable age for girls would be a serious response to the legal protection of all 

                                                           
728Mzuza MK, Yudong Y and Kapute F ‘Analysis of factors causing poor passing rates and high dropout rates 
among primary school girls in Malawi’ (2014) 4(1) World Journal of Education 52. See also, Okereke CJ, 
Uwakwe JO and Nwamuo P ‘Education an antidote against early marriage for the girl child’ (2013) 3(5) Journal 
of Educational and Social Research 75. 
729Banda FF 'The Constitution of Zimbabwe 2013 - Constitutional Curate's Egg' (2014) The International Survey 
of Family Law 495; Mavedzenge JA and Coltart DJ A Constitutional Law Guide Towards Understanding  
Zimbabwe’s Fundamental Socio-Economic and Cultural Human Rights (2014) 54. 
730The court argued that since a person below 18 years has no legal capacity to marry; this implies that he/she 
has no legal capacity to consent to such a marriage. See, Mudzuru case, p46-47; Sloth-Nielsen J ‘Child Marriage 
in Zimbabwe: The Constitutional Court Rules No’ in (Ed) Atkin B International Survey of Family Law (2016) 550. 
731See section 22 of the Marriages Act and the Customary Marriages Act.  
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children, particularly girls who, according to Odala, physically appear to be of marriageable 

age when in fact they are not.732  

In support of Odala, the Court in Mudzuru case held that the contention that justifies 

‘marriage under section 22(1) of the Marriage Act on the ground that a girl physiologically, 

psychologically and emotionally matures earlier than a boy… is without scientific evidence to 

support it’.733 As noted in chapters 1 and 2, the prevalence of child marriage, kuzvarira and 

sexual dalliance mostly result in child motherhood; a phenomenon that affects girls only.734 

As such, the Marriages Act and the Customary Marriages Act discriminate girls based on sex 

and does not take into account ‘the specific vulnerability of a girl child, as a child and as a 

girl’735 when it specifies a lower and different age of marriage for girls than boys.736 To this 

end, the preferential treatment of boys over girls, perpetrated by cultural practices and other 

factors which have adverse effects of forcing girls become child mothers, is no longer in 

conformity with the constitutional and human rights principle of equality and non-

discrimination. 

On a positive note however, the Customary Marriages Act prohibits the pledging of girls and 

women in marriage. Section 11 of the Act provides: 

                                                           
732Odala V ‘Childhood under Malawian laws as the Constitution becomes of age’ (2012) 6(1) Malawi Law 
Journal 97-120.  
733Instead, the Zimbabwe Human Rights Commission has argued that 18 is the minimum age for marriage 
because ‘a person of that age is considered to be psychologically and physiologically developed enough for the 
responsibilities and consequences of marriage and is capable of giving free and full consent to marriage’. See 
also Mudzuru case, p51. 
734Research has shown that girls between 15 and 19 years account for 12 per cent of the annual births. 
According to provincial statistics, Manicaland and Mashonaland Central provinces have the highest number of 
child mothers averaging 27 and 30 per cent, respectively. Data from the Zimbabwe Statistical Agency estimates 
that more than 30 per cent teenage girls are raped annually. According to a 2013 survey by Dube, women tend 
to protect the perpetrators of child rape and sometimes ‘force a marriage to legitimise the illegal sex’. See, 
Zimbabwe National Statistics Agency Zimbabwe Multiple Indicator Cluster Survey (2014) 25; Dube R ‘She 
probably asked for it! A Preliminary Study into Zimbabwean Societal Perceptions of Rape’ (2013) 13.    
735See a similar argument by Andrianasolo who argues that child marriage, which is prevalent in Madagascar, is 
‘generally considered a harmful practice and as such is prohibited in international human rights law’. See, 
Andrianasolo N ‘The girl child marriage practice in Madagascar: a critical analysis’ (Unpublished LLM thesis, 
University of Pretoria, 2013) 5 and 13. 
736Jenson R and Thornton R ‘Early female marriage in the developing world’ (2013) 11(2) Gender and 
Development 9–19; Makhubele JC ‘Religious beliefs and practices contributing towards child abuse and 
neglect: The case of Johanne Masowe Yechishanu Apostolic sect, Harare, Zimbabwe’ (2016) 17(2) Child Abuse 
Research: A South African Journal 40. 37-48. 
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‘(1) Any agreement in which a person, whether for consideration or otherwise, pledges or 

promises a girl or woman in marriage to a man shall be of no effect.  

(2) Any person who enters into an agreement referred to in subsection (1) shall be guilty of 

an offence and liable to a fine not exceeding level six or to imprisonment for a period not 

exceeding one year or to both such fine and such imprisonment’.  

The prohibition of pledging girls and women in marriage is in keeping with the Supplementary 

Convention on the Abolition of Slavery, the Slave Trade and Institutions and Practices Similar 

to Slavery (Convention). For example Article 1(c) of the Convention requires states to abolish 

‘any institution or practice whereby a woman without the right to refuse is promised in money 

or in kind to her parents, guardian, family or other person or group’. 737  As regards the 

pledging of minor girls, UNICEF has identified lobola (bride wealth) as a common feature of 

child marriage, which has the effect of infringing the Convention.738 In addition, the practice 

of kuzvarira, polygyny and child marriage closely resemble slavery because child brides are 

forced to be subservient to their husbands. 739  Therefore, section 11 of the Customary 

Marriages Act is relevant to address practices such as kuzvarira, polygyny and child marriage 

because they involve the sexual exploitation of girls, which can  result in pregnancy and 

ultimately, child motherhood.740 

Ultimately, the foregoing discussion has shown that the Marriages Act does not afford 

appropriate legal protection to girls, especially against child motherhood. Although the 

Customary Marriages Act could be useful in protecting girls from child motherhood by 

prohibiting the pledging of girls into marriages, its main drawback is that it does not set the 

                                                           
737 Complete this footnote 
738UNICEF ‘Monitoring the situation of children and women’ available at 
http://www.childinfo.org/marriage.html (accessed 30 January 2018); UNFPA ‘Child marriage fact sheet: state 
of world population 2005’ available at 
http://www.unfpa.org/swp/2005/presskit/factsheets/facts_child_marriage.htm (accessed 30 January 2018). 
739Jenson R and Thornton R ‘Early female marriage in the developing world’ (2003) 11(2) Gender and 
Development 9–19.  
740The Pan-African forum against Sexual Exploitation has indicated that early marriage is a form of sexual 
abuse, which is psychologically damaging (UNICEF 2008). Furthermore, a child bride is likely to become 
pregnant at a young age, which is problematic because it can cause obstetric fistula, because there is an 
increased risk of maternal and infant mortality, and because it can affect a girl’s fertility. See, Gaffney-Rhys R 
‘A comparison of child marriage and polygamy from a human rights perspective: are the arguments equally 
cogent?’ (2012) 34(1) Journal of Social Welfare and Family Law 56. See also, Gaffney-Rhys R ‘International law 
as an instrument to combat child marriage’ (2011) 15(3) International Journal of Human Rights 359–373. 
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minimum age of marriage at 18 years. This shows that the Act has conflicting provisions, 

which weakens its mantle in the protection of girls against child motherhood. 

4.3.5 Zimbabwe Gender Commission Act [Chapter 10-31] 

The Zimbabwe Gender Commission Act (ZGCA) gives effect to section 245 of the Constitution 

that requires the government to establish and compose the scope of Zimbabwe Gender 

Commission (Gender Commission).741 More specifically, the ZGCA has enjoined the Gender 

Commission to remove ‘systemic barriers prejudicial to gender equality, gender equity or 

gender mainstreaming’. Section 2(2) of the ZGCA defines ‘systemic barriers prejudicial to 

gender equality, gender equity or gender mainstreaming’ as: 

‘any barrier, practice, custom, law or other impediment prejudicial to the achievement of 

gender equality, gender equity or gender mainstreaming, including equality of opportunities 

and outcomes in the following spheres of activity or sectors of the society or economy’.  

As regards child motherhood, this definition is relevant because it imposes a duty on the state 

to remove barriers that hinder girls from ‘accessing social services, including those relating to 

education’.742 As previously discussed in Chapter 2, most of the socio-economic as well as 

religious factors that lead to child motherhood discriminate against girls based on sex and 

gender.743 Statistics have further shown that child motherhood often violates the right to 

education contained in section 75 of the Constitution because a girl’s education is usually 

curtailed when she becomes a child mother.744 For this reason, section 2(2) of the ZGCA is 

vocal in addressing inequalities perpetrated by parents who send boys to school and subject 

girls to early marriages and child motherhood. 

Closely linked with section 2(2) is section 4(1)(a) of the ZGCA imposes a duty on the Gender 

Commission ‘to conduct investigations’ and to make recommendations on the removal of 

barriers to achieve gender equality,745 which is critical in removing barriers that perpetuate 

                                                           
741For a detailed discussion of the formation and mandate of Zimbabwe Gender Commission, see section 245 
of the Constitution. 
742Section 2(2)(a) of the ZGCA  
743See generally Chapter 2 above.  
744It is also evident that girls who do not attend primary school are more likely to be married before the age of 
18 than girls who do receive a primary education. Heymann J and McNeill K Children's Chances: How Countries 
Can Move from Suffering to Thriving (2013) 37. 
745Section 4(1) provides: 
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the prevalence of child motherhood in the country. The Gender Commission must also 

annually ‘organise, convene and host a Gender Forum to discuss any issue or issues of concern 

related to its constitutional and statutory functions’. 746  The importance of convening a 

Gender Forum, setting up investigations to identify systemic gender barriers as well as 

reporting the findings to the Parliament is helpful in exposing customs, laws and other 

impediments prejudicial to girls in Zimbabwe.747 In addition, the investigation findings of the 

Gender Commission are helpful in accelerating the need by the Parliament to amend and/or 

repeal laws, such as the Marriages Act and the Customary Marriages Act that perpetuate 

gender inequality.748 The investigation findings can also enjoin the Parliament to enact new 

legislation that strengthens the protection of girls against gender inequity.749 This strengthens 

the protection of girls against child motherhood and the rights of child mothers. 

4.3.6 Termination of Pregnancy Act [Chapter 15-10] 

The Termination of Pregnancy Act (TPA), which regulates the use of abortion in Zimbabwe, 

could also be relevant in addressing child motherhood. Abortion is a contentious issue in 

Zimbabwe because of its regulation by this highly restrictive Act. 750  As regards child 

                                                           
‘In addition to the provision of section M6 of the Constitution, the functions of the Commission shall 
be 
(a) to conduct investigations in accordance with Part III; and  
(b) to convene and host the Gender Forum in accordance with Part IV; and  
(c) to do any other thing that the Commission may be required or permitted to do by or under this Act 
or any other enactment. 
(2) The Second Schedule sets out the ancillary powers of the Commission’. 

746Section 8(1) of ZGCA 
747The African Child Policy Forum has noted, in 2014 that Africa still needs to make reforms and initiatives that 
tackle customs and attitudes that condone violence against children. It is then clear Zimbabwe is taking these 
recommendations seriously, which is the reason why legislation, such as ZGCA has provisions that call for the 
removal of barriers that propagate gender equality. See, The African Child Policy Forum ‘The African Report on 
Violence against Children’ (2014) 60-62; Nour NM ‘Child marriage: A silent health and human rights issue’ 
(2009) 2(1) Reviews in Obstetrics and Gynecology 51-56. 
748See a discussion of the Marriages Act and the Customary Marriages Act in part 4.3.4 above. As was held in 
the Mudzuru case regarding section 22(1) of the Marriages Act: 

‘No law can validly give a person in Zimbabwe who is aged below eighteen years the right to exercise 
the right to marry and found a family without contravening s 78(1) of the Constitution. To the extent 
that it provides a girl who has attained the age of sixteen can marry, s 22(1) of the Marriage Act is 
inconsistent with the provision of s 78(1) of the Constitution and therefore invalid’. 

See, Mudzuru case p50.  
749This addresses customs such as child marriage and renders legislation such as the Marriages Act that 
supports this institution invalid since they condone child motherhood. Walker JA ‘Early Marriage in Africa-
trends, harmful effects and interventions’ (2012) 16(2) African Journal of Reproductive Health 231-241. 
750The Act prohibits any abortion that fails to fall within the circumstances defined within section 4 of the TPA. 
Accordingly, the TPA permits abortion to save a woman’s life, if child to be born will suffer from a physical or 
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motherhood, section 4(c) of the TPA permits abortion where there is a reasonable possibility 

that the foetus is conceived because of unlawful intercourse such as incest or rape.751 In 

addition to being compatible with Article 14(2)(c) of the Maputo Protocol that guarantees the 

right to abortion,752 the TPA has a positive effect of reducing and/or preventing unwanted 

early pregnancy that ultimately lead to child motherhood. This is because child rape and 

sexual dalliance are some of contributory factors, as identified in Chapter 2 that are leading 

to child motherhood.  

However, the TPA prohibits any abortion that falls outside the circumstances defined within 

section 4. It is regrettable that the TPA permits abortion only to save the woman’s life, or 

where the unborn child will permanently be seriously handicapped; or where the foetus was 

conceived through unlawful intercourse such as incest or rape. More worrisome is that the 

Code makes any termination, which falls out of the scope of this Act, a criminal offence.753 

Clearly, this is a violation of Article 14(2)(c) of the Maputo Protocol, which enjoins states 

parties to ‘ensure that the right to health of women, including sexual and reproductive health 

is respected and promoted’, including ‘the right to choose any method of contraception’ such 

as abortion.754  

In addition, section 4 of the TPA violates section 76(1) of the Constitution, which empowers 

every citizen and permanent resident of Zimbabwe with the right to basic health care services, 

including reproductive-healthcare services.755 In the context of child motherhood, the right 

to basic health care services implies that girls can be able to have a satisfying and safe sex life, 

which includes the right to legal and safe abortion. Since Speroff and Darney have argued that 

‘no contraceptive is absolutely efficient and all contraceptives can fail’,756 abortion is a useful 

backup to contraception for girls, which prevents or reduces their risks of becoming child 

mothers. Hence, section 4 of the TPA is incompatible with the right to reproductive health 

care provided by the Constitution, which is inseparable from the right to have an abortion. 

                                                           
mental defect of such a nature that he/she will permanently be seriously handicapped; and where there is a 
reasonable possibility that the foetus is conceived because of unlawful intercourse such as incest or rape.  
751Section 4(c) of the TPA. 
752Cook RJ ‘Human Rights and Reproductive Self-Determination’ (1995) 44(4) American University Law Review 
975-1016. 
753See section 60 of the Code. 
754Article 14(2)(c) of the Maputo Protocol  
755Section 76(1) of the Constitution  
756Speroff L and Darney PD A Clinical Guide for Contraception (2011) 230.  
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Although the TPA guarantees the right to abortion to female persons whose pregnancies were 

because of rape and incest, they too have to strenuous conditions in order for them to enjoy 

fully this right. These strenuous conditions are contained in section 5, which authorises a 

designated medical practitioner the right to terminate a pregnancy if firstly; he/she receives 

a court order satisfying that the victim lodged a complaint for the alleged unlawful 

intercourse.757 Secondly, the victim must reasonably believe that the pregnancy is because of 

unlawful intercourse.758 Finally, the impregnated woman must make statement under oath 

that the pregnancy could be the result of unlawful intercourse.759  

Section 5 is so complicated to the extent that it even retracts the right to abortion that the 

TPA has already restricted to circumstances defined within section 4. 760  Indeed, the 

Mapingure case761 bears testimony to how the law is still oppressive concerning women’s 

reproductive freedom. In this case, robbers raped Mapingure at her home. She intended to 

have the pregnancy terminated in accordance with section 4(c) of the TPA but for her to do 

so; she needed both a police report confirming that indeed she had been raped and receive 

the within 72 hours of the sexual intercourse having occurred.762 However, because of the 

delays from the police side, the 72-hour prescription lapsed before she could terminate the 

pregnancy.763 After further delays and frustrations from the public prosecutor as well as the 

magistrate, Mapingure finally acquired all the documentation needed; it was already unsafe 

to perform the termination.764 She eventually gave birth to her child. 

On appeal, the Supreme Court handed a judgement, which overlooked the loss of autonomy 

in respect of termination of pregnancy. The court rather found that the obligations of the 

state authorities (public prosecutor and magistrate) did not extend to the duty to initiate that 

Mapingure obtain the certificate of termination even though the facts show that advice was 

indeed offered to the victim by both the prosecutor and through the magistrate and the 

advice offered was erroneous.765 The study does not seek to go into depth and breadth of the 

                                                           
757Section 5(4)(i) of the TPA 
758Section 5(4)(ii) and (b) of the TPA. 
759Section 5(1) of the TPA 
760Article 14(2)(c) of the Maputo Protocol. 
761Mapingure v Minister of Home Affairs & Others (SC 406/12) [2014] ZWSC 22 hereafter Mapingure case. 
762Mapingure case p2  
763Mapingure case p2.  
764Mapingure case p2.  
765Mapingure case p31. 
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judgment of the case, but to highlight how seriously difficult it is to receive legal and safe 

medical abortion service. It is clear from the facts of the Mapingure case that the termination 

conditions of a pregnancy are complex and the normal procedure of termination of pregnancy 

is prone to administrative delays, one of the reasons being the different functions of the 

various offices that are involved in authorising the termination.  

It is also clear that the Supreme Court did not take into account the interests of justice and 

most importantly the provisions of the Constitution, such as section 76, in making its decision. 

The study argues that the Supreme Court should have attempted to determine the law on 

abortion from a constitutional perspective. By doing so, the Court would have appreciated 

the fact that safe abortions have a time limit and the older the pregnancy is, the more unsafe 

it becomes to terminate.766 In addition, the Supreme Court, guided by section 76 and other 

founding values and principles contained in section 3, would also have appreciated that a 

procedure such as one stipulated by section 5 of the TPA most often delays into a period 

which is unsafe for a woman to abort; thereby, infringing on the right to have an abortion.  

To this end, it is evident that the TPA is patriarchal in nature because it ignores the rights of 

pregnant women and girls that are infringed in protecting the foetus. More worrisome is also 

the approach taken by the judiciary post the new constitutional dispensation, as evidenced 

by the Mapingure case, which Tsabora dubbed a ‘dangerously doctrinaire’.767 He argues that 

the failure by the Supreme Court as a superior court ‘to develop the common law, taking into 

consideration the interests of justice and most importantly the provisions of the Constitution’ 

has given an impression that ‘despite constitutional and legislative instruments, the common 

law is immovable’.768 It is therefore evident from the above that abortion laws in Zimbabwe 

force women to carry unwanted pregnancies to term and for girls, they force them into 

becoming child mothers. 

 

                                                           
766Van Look PF and Cottingham JC ‘Unsafe abortion: an avoidable tragedy’ (2002) 16(2) Best Practice & 
Research Clinical Obstetrics & Gynaecology 205-220. Briozzo L et al ‘A risk reduction strategy to prevent 
maternal deaths associated with unsafe abortion’ (2006) 95(2) International Journal of Gynecology & 
Obstetrics 221-226. 
767Tsabora J ‘The challenge of constitutional transformation of society through judicial adjudication: Mildred 
Mapingure v Minister of Home Affairs and Ors SC 22/14’ (2014) 1 Midlands State University Law Review 71. 
768Tsabora J ‘The challenge of constitutional transformation of society through judicial adjudication: Mildred 
Mapingure v Minister of Home Affairs and Ors SC 22/14’ (2014) 1 Midlands State University Law Review 70-71. 
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4.4 Conclusion 

The chapter has analysed legislation that is applicable in the protection of girls against child 

motherhood in Zimbabwe. It highlighted that the country’s progressive Constitution has 

various provisions that can be invoked to protect girls against child motherhood. For example, 

section 78 read together with section 81 of the Constitution expressly proscribes child 

marriage and any other practice or attitudes that discriminate girls and perpetuate child 

motherhood. Furthermore, provisions such as sections 7, 4 and 94 of Children’s Act, ZGCA 

and the Code that respectively denounce the mistreatment of children address sexual 

dalliance, kuzvarira and child rape because these ill-treat the physical, sexual as well as mental 

wellbeing of girl children.769  

The analysis has also criticised some of the provisions in these legislations that are 

incompatible with human rights treaties. For example, section 76(1) of the Constitution 

discriminates on the right to health based on citizenship. As argued in this chapter, although 

discrimination is permitted by section 56(5), there are no possible reasonable justifications 

that can sustain as to why excluding temporary residents from enjoying the right to access 

health care services ‘is fair, reasonable and justifiable…based on openness, justice, human 

dignity, equality and freedom’.770 Therefore, it is clear that section 76(1) of the Constitution 

exposes girl children, for example, who are temporarily resident in Zimbabwe, to child 

motherhood if sexually abused, impregnated and denied health rights, such as abortion and 

contraception. 

In addition, the definition of a ‘child’ contained in the Children’s Act is also problematic. 

Section 2 of the Act defines a child as a person below the age of 16, which firstly contradicts 

with the Constitution, the African Children’s Charter and the Maputo Protocol that stipulate 

18. Guided by the Constitution, all persons under the age of 18 are still minors, which mean 

that, by defining a child as anyone at 16 years, the Children’s Act does not send a strong 

message of legal protection against abuses, such as child marriage that is both prevalent and 

a contributory factor to child motherhood in Zimbabwe. Similarly, most pieces of legislation 

                                                           
769See Chapter 2 for detailed discussions on chiramu, kuzvarira, child marriage, child rape and prostitution. 
770Crozier B ‘Constitutionality of discrimination based on sex’ (1935) 15(4) Boston University Law Review 728. 

http://etd.uwc.ac.za/



150 
 

that supplement the Constitution do not expressly guarantee the principle of the best 

interests of the child.  

The Mapingure case has further elucidated the urgent need to amend legislation such as the 

TPA to place the duty upon state authorities dealing with rape victims to guide and assist rape 

victims through the processes necessary to obtain contraception to avoid pregnancy or, 

where the victims wish this, to obtain termination of pregnancies. The amendment should 

require the authorities to act with expedition in this sort of case. 

In view of the above, what remains is the implementation of the provisions of the legislation 

that positively influence the reduction and/or prevention of child motherhood in Zimbabwe. 

For those provisions that subject girls to child motherhood, there is need to amend these laws 

so that they comply with the international and regional normative standards. The next 

chapter analyses the provisions of the Basic Education Assistance Module, National Gender 

Policy, National Youth Policy, National Adolescent Sexual and Reproductive Health Strategy, 

National Cultural Policy, Girls and Young Women Empowerment Framework, Orphan Care 

Policy, and Cash Transfer Programme as policies that can be used to supplement the existing 

legislation in addressing child motherhood in Zimbabwe. 
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CHAPTER 5 

ASSESSING THE COMPLIANCE OF ZIMBABWE’S POLICY FRAMEWORK WITH 

INTERNATIONAL AND NATIONAL LAWS IN PROTECTING GIRLS AGAINST CHILD 

MOTHERHOOD AND THE RIGHTS OF CHILD MOTHERS 

 

5.1 Introduction  

As elaborated in Chapter 3, the international standards provide that State Parties must take 

legislative and policy measures in addressing child motherhood. Chapter 4 looked at the legal 

framework and this chapter will look at the policy framework of Zimbabwe towards the 

protection of girls against child motherhood and the rights of child mothers. This chapter 

attempts to show that if adopts and implements it policy framework from a human rights 

lens, there is a great possibility of substantially protecting girls against child motherhood as 

well as protecting the rights of child mothers in the country. This will ultimately contribute to 

transforming human rights from ideals on paper to implementable strategies.  

Therefore, the aim of this chapter to assess whether Zimbabwe’s child and youth specific 

policies contain specific goals and targets that can protect girls against child motherhood. 

These policies include: the Basic Education Assistance Module 2016; the National Gender 

Policy 2013; the National Youth Policy 2013; the Girl and Young Women’s Empowerment 

Framework 2014; the National Adolescent Sexual and Reproductive Health Strategy II (2016-

2020); and the National Cultural Policy 2015. 

The chapter also reveals that despite strides made to improve the welfare of girls, a lot still 

needs to be done to ensure that all sectors of the government play their role towards 

improving the welfare of girls and child mothers in Zimbabwe. One sure way of going about 

this is domesticating and implementing the human rights principles relevant in combating 

child motherhood and realising the rights of girls who are already child mothers. Ultimately, 

the study emphasises, that within the human rights context, various efforts going beyond 

legal remedies to administrative and community level interventions are equally significant in 

improving the welfare of girls and child mothers in Zimbabwe.  
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5.2 The Policy framework 

5.2.1 Basic Education Assistance Module  

BEAM has nine implementation principles that guides the Module achieve its primary goal of 

reducing the number of children who have never been to or have dropped out of school due 

to economic hardships.771 More relevant to child motherhood is principle 8, which is about 

‘girl child empowerment’. It states, ‘at least 50 percent of assisted pupils at secondary level 

should be girls in order to bring about’ equity and equality between boys and girls.772 The 

importance of this principle is that, despite providing school fees, levies and examination fees 

to orphans and other vulnerable children, BEAM specifically identifies girls as a vulnerable 

group that is worst affected by poverty and needs the most financial support.773  

As previously noted in chapters 1 and 2, several factors such as poverty disproportionately 

affect educational rights of young girls, which often leads to early marriage and/or child 

motherhood in Zimbabwe. 774  In addition, international law has prescribed that member 

states must provide ‘free’ and ‘compulsory’ primary education with a view to progressively 

realising free secondary education. 775  The Constitution and subsidiary legislation further 

                                                           
771These principles of BEAM include, comprehensive community mobilization, sensitization and awareness; 
harmonized and integrated approach to educational assistance for vulnerable groups; community-based 
targeting; hard (and known public sector-based) budget constraints; complete assistance package; openness, 
transparency and accountability; school attendance as basis for continued assistance to a beneficiary; girl child 
empowerment; and effective monitoring of BEAM implementation. See, Basic Education Assistance Module 
(BEAM) p6-7. 
772See the Basic Education Assistance Module (BEAM) 7.  
773In Mudzuru case, the Constitutional Court makes it clear that girls were and remain a vulnerable group of 
people who need protection from child marriage. Without a doubt, providing education to vulnerable is one of 
the most effective ways BEAM is redressing the plight of girl rights violations through abuses, such as child 
marriage. See, Mudzuru case p24. 
774Chapter 1 has shown that poverty contributes 11 per cent of childbirths among girls aged between 15 and 
19 years in sub-Saharan Africa. This supports the statistics that seem to show that girls living in poor families 
marry before reaching 18 years than their richer counterparts. See, ‘The World Bank LAC: Poverty, Poor 
Education and Lack of Opportunities Increase Risk of Teenage Pregnancy 2013’ available at 
http://www.worldbank.org/en/news/press-release/2013/12/12/lac-poverty-education-teenage-pregnancy 
(accessed 27 May 2016); Chitando E & Chirongoma S Justice Not Silence: Churches facing sexual and gender-
based violence (2013) 75. Chapter 2 observed that poor families tend to prioritise boy education while girls 
stay at home or are forced into marriages. The lack of education in addition to poverty and financial 
dependency condemns girls to all forms of abuse, such as failure to negotiate safe sex practices leading to child 
motherhood. Suen S ‘The education of women as a tool in development: Challenging the African maxim’ 
(2013) 1(2) Hydra 62; Leclerc-Madlala S ‘Age-disparate and intergenerational sex in southern Africa: the 
dynamics of hypervulnerability’ (2008) 22 Aids 18. 
775ESCR General Comment 11 defines free education as ‘the availability of primary education without charge to 
the child, parents or guardians’. See, ESCR General Comment 11 para 7. International law discourse uses the 
terms ‘basic education’ and ‘primary education’ interchangeably. Sloth-Nielsen describes primary education as 
the formal basic education given to children in primary schools by primary school teachers. See, Sloth Nielsen J 
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guarantee the right to education to all school-going children.776 For these reasons, the Basic 

Education Assistance Module (BEAM) as Zimbabwe’s education specific policy plays a critical 

role of implementing the right to education by providing school fees, levies and examination 

fees to orphans and other vulnerable children.777 

The importance of reducing the number of either children who drop out of school or those 

children who have never been to school due to poverty is in keeping with Articles 28 and 11 

of the CRC and African Children’s Charter, which enjoin states parties to provide guarantees 

to the right to education.778 By providing bursaries/funds to targeted groups of children, such 

as the disabled, poor and vulnerable school-going children aged between 4 and 19 years, 

BEAM also implements the Education Act and section 75 of the Constitution discussed above, 

which explicitly provide for every child in Zimbabwe the right to receive basic State-funded 

education. Although the government does not provide State-funded education to all children, 

it is commendable that it financially assists the most marginalised children so that they can 

also enjoy their educational rights with those children coming from financially stable 

families. 779  Thus, the study submits that BEAM safeguards the international and 

                                                           
and Mezmur B ‘Free Education is a Right for Me: A Report on Free and Compulsory Education’ (2007) 10; 
Beiter K The Protection of the Right to Education by International Law (2006) 324. 
776As regards the Constitution, section 75 provides: 

‘1. Every citizen and permanent resident of Zimbabwe has a right to— 
a. a basic State-funded education, including adult basic education; and 
b. further education, which the State, through reasonable legislative and other measures, must make 
progressively available and accessible.  
2. Every person has the right to establish and maintain, at their own expense, independent 
educational institutions of reasonable standards, provided they do not discriminate on any ground 
prohibited by this Constitution.  
3. A law may provide for the registration of educational institutions referred to in subsection (2) and 
for the closing of any such institutions that do not meet reasonable standards prescribed for 
registration.  
4. The State must take reasonable legislative and other measures, within the limits of the resources 
available to it, to achieve the progressive realisation of the right set out in subsection (1)’. 

The Education Act also explicitly states, in section 4(1) that ‘notwithstanding anything to the contrary 
contained in any other enactment, but subject to this Act, every child in Zimbabwe shall have the right to 
school education’. 
777See the Basic Education Assistance Module (BEAM) 5. 
778Commenting on the CRC, Verheyde submits that Article 28 should be interpreted taking cognisance of 
Article 41, which provides that if any standard set in national law or applicable international instruments is 
higher than the CRC, it is the higher standard that prevails because the obligation to provide free and 
compulsory education is a minimum core obligation. Verheyde MA Commentary on the United Nations 
Convention on the Rights of the Child: Article 28 The Right to Education (2005) 55. 
779As noted above, Zimbabwe is committed to the principles of equality and non-discrimination. For instance, 
BEAM clearly espouses this notion by financially assisted vulnerable children, particularly in relation to 
education, so that they can also access the right to education. This brings about the realisation of the right of 
education to poor children as a commitment to respect, protect and fulfil children’s rights in the country. 
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constitutional rights of children, such as the exercise and full enjoyment of their right to 

education. 

As noted in Chapter 2, poverty remains the key driver for girls dropping out of school. 

Statistics have also shown that 29 per cent of girls who were out of school came from the 

poor families while 12 per cent came from rich families.780 It is then not surprising that BEAM 

targets 50% of its beneficiaries be girls because data shows that 47 per cent of secondary 

school aged girls are out of school.781 The strong gender bias found in BEAM implements the 

Zimbabwe Gender Commission Act (ZGCA) that enjoins the removal of ‘systemic barriers 

prejudicial to gender equality, gender equity or gender mainstreaming’. 782  BEAM also 

complies with section 56(6) of the Constitution by taking such as measure ‘to promote the 

achievement of equality and to protect or advance people or classes of people who have been 

disadvantaged by unfair discrimination’ and this measure ‘redresses circumstances of 

genuine need’.783  

Without a doubt, girls who do not go to school are more likely to marry under the age of 18 

than their educated counterparts are.784 As such, BEAM is relevant in addressing parental 

attitudes that perpetuate male patriarchy by sending boys to school at the expense of girls.785 

For example, the measure of enrolling 50% of girls in the BEAM programme redresses 

                                                           
Scholars, such as Roux submit that provision of basic free education would require that the state ‘devotes all 
the resources at its disposal first to satisfy’ its minimum core obligations in respect of disadvantaged learners 
before ‘expending resources on relatively privileged groups’. Indeed, this is approach taken by BEAM as part of 
Zimbabwe meeting its minimum core obligations. See, CESCR General Comment No 13 (1999) para 46; Roux T 
‘Understanding Grootboom - A Response to Cass R Sunstein’ (2002) Constitutional Forum 12(2) 41; 47.  
780ZIMSTAT ‘Zimbabwe Multiple Indicator Cluster Survey 2014’ (2015) 205. 
781See the Zimbabwe National Statistics Agency (ZIMSTAT) ‘Zimbabwe Multiple Indicator Cluster Survey 2014’ 
(2015) 212.  
782Section 2(2) of the ZGCA defines ‘systemic barriers prejudicial to gender equality, gender equity or gender 
mainstreaming’ as: 

‘any barrier, practice, custom, law or other impediment prejudicial to the achievement of gender 
equality, gender equity or gender mainstreaming, including equality of opportunities and outcomes in 
the following spheres of activity or sectors of the society or economy’. This footnote is a repeat. 
Already provided in previous chapter. 

  
783It is clear that redressing the unfair discrimination girls suffer through lack of education is a matter of 
genuine need. This is the reason why BEAM prioritises at 50 per cent of its beneficiaries be girls. See, Basic 
Education Assistance Module (BEAM) 7.this too is a repeat. 
784Heymann J and McNeill K Children's Chances: How Countries Can Move from Suffering to Thriving (2013) 37.  
785Research has shown that poor families often have a tendency of prioritising boy child education at the 
expense of girls’ who stay at home doing household duties or forced into early marriage. Abuya BA, Onsomu 
EO & Moore D ‘Determinants of educational exclusion: Poor urban girls' experiences in-and out-of-school in 
Kenya’ (2014) Prospects 44(3) 391. 

http://etd.uwc.ac.za/



155 
 

circumstances of genuine need, and is necessary to protect girls against child motherhood 

because girls’ education is curtailed when they marry young and become child mothers.786 

Such an implementation target removes barriers that hinder girls the enjoyment of rights, 

such as education, on an equal basis with boys.787 Thus, placing and keeping girls in school is 

instrumental in fighting against child marriage and realising the right to education for child 

mothers in Zimbabwe.788    

Despite its positive attributes, BEAM revokes financial assistance from a beneficiary who 

drops out of school due to early marriage.789 This unfairly discriminates against girls based on 

marital status, which is one of the grounds listed in section 56(3) of the Constitution.790 Since 

section 56 of the Constitution is similar to section 9 of the South African Constitution, the 

study refers to the South African jurisprudence in determining what constitutes unfair 

discrimination. The Harksen V Lane case described unfair discrimination as treating persons 

differently in a manner that impairs their fundamental dignity as human beings, who are 

inherently equal in dignity.791  

Although BEAM assistance prevents withdrawal of girls from school resulting in early 

marriages, revoking such assistance from a beneficiary who has temporarily dropped out of 

school due to early marriage constitutes unfair discrimination because its funding is 

dependent on the marital status of the beneficiary.792 Refusal to enroll girls in school because 

they have become child mothers constitutes unfair discrimination. Instead of devising some 

coping mechanisms of retaining child brides in school, such as criminalising parents who force 

girls into early marriages, BEAM takes a negative approach  that equates child brides to  non-

                                                           
786CRC General Comment No. 13 (2011) para 25; Human Rights Watch Organisation ‘I have never experienced 
happiness: Child marriage in Malawi’ (2014) 17. 
787Section 2(2)(a) of ZGCA  
788Mezmur BD and Sloth-Nielsen J ‘The right to education in Africa: Taking stock’ in Davel ED (ed) Essays in 
honour of Hans Visser (2008) 59-78. See also, Mwambene L ‘Implementing the girl child’s right to education in 
selected countries in Africa’ in Sloth-Nielsen J Children's Rights in Africa: A Legal Perspective (2008) 219-235. 
789See the Basic Education Assistance Module (BEAM) 22.   
790Section 56(3) of the Constitution provides the right to equality and prohibits an unfairly discriminatory 
treatment by any person on another manner based on ‘grounds such as their nationality, sex, gender, marital 
status, age, pregnancy…’  
791See Harksen v Lane NO and others 1999(1) SA 300(CC) para 322. 
792This position conflicts with one of BEAM’s key impact evaluation questions, which seeks to determine 
whether (and how) BEAM affects the national education indicators such as enrolment, retention and dropouts. 
Even though BEAM’s mechanisms reduce and/or delay child marriages, infringing on the educational right of 
child brides is contrary to section 75 of the Constitution, which negatively affects their and other constitutional 
rights. See also, The Basic Education Assistance Module (BEAM) 41.   
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rights holders.793  Although child marriage is harmful to girls, revoking assistance to child 

brides is not a justification that warrants a gross violation of their rights to equality and non-

discrimination and education. 

5.2.2 National Gender Policy 2013 

The National Gender Policy (Gender Policy) addresses gender discrimination and inequalities 

in all spheres of life and development in Zimbabwe.794 It is relevant to the issue of child 

motherhood because most of the factors that cause girls become child mothers are due to 

gender discrimination.795 For this reason, the study analyses the extent that the Gender Policy 

protects the rights of girls against gender discrimination and gender-based violence. 

The Gender Policy can address the issue of child motherhood in the following manner: firstly, 

it enjoins the government of Zimbabwe to translate the laws and policies of the country into 

vernacular. 796  By simplifying laws, it ensures that they become accessible in vernacular 

accounts for the less literate, such as the elderly and the under-educated that predominantly 

live in rural areas.797 Simplifying existing laws and policies would enable the less literate to 

know and understand their rights; when their rights are under threat of violation; and not to 

trump upon other people’s rights.798 This would in turn reduce incidences of child rights 

violations that emanate from cultural and traditional practices and lead to child motherhood. 

                                                           
793The study submits that BEAM seems to imply that child brides do not deserve financial assistance because 
they tend to choose marriage over education, even when these girls might have entered into these marriages 
without their own volition. This perpetuates gender inequality because child marriage predisposes girls more 
than girls. See also, Heymann J and McNeill K Children's Chances: How Countries Can Move from Suffering to 
Thriving (2013) 37. 
794National Gender Policy (2013-2017), p11. 
795Some of the factors that lead to child motherhood and relate directly to gender discrimination include child 
marriage, chiramu, kuzvarira and lack of education. For a detailed analysis of these causes, see Chapter 2. 
796The duty to simplify and translate gender justice components of the new Constitution is also in keeping with 
section 63(a) of the Constitution, which guarantees every person ‘the right to use the language of their choice’. 
Section 63(a) dovetails with section 7(a) of the Constitution, which requires the State to ‘promote public 
awareness of this Constitution, in particular by translating it into all officially recognised languages and 
disseminating it as widely as possible’. National Gender Policy (2013-2017), p13. 
797Scholars, such as Sayi and Sibanda, attribute the lack of education as a major contributory factor to child 
marriages. Thus, the less educated a girl is the higher risk of entering into a child marriage. Reading the 
Constitution in a language of own choice ensures that both the rich and poor, young and the old are conscious 
of the fact that they must promote gender equality and equity in all settings of life. See, Sayi TS and Sibanda A 
‘Correlates of Child Marriage in Zimbabwe’ (2018) 39(8) Journal of Family Issues, 2383. National Statistics 
Agency and ICF International ‘Zimbabwe Demographic and Health Survey 2015: Final Report’ (2016) 30-32.  
798Hence, requiring the simplification and translation of fundamental human rights and freedoms, such as 
equality and non-discrimination, culture, education and rights of children, the Gender Policy sends a clear 
message to parents other de facto caregivers that they must promote gender equality and equity. Parents 
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Secondly, the Gender Policy complements the Constitution by enjoining Zimbabwe to 

operationalise the Gender Commission. 799  Making the Gender Commission operational 

addresses child motherhood in the following manner: firstly, the Commission has a 

constitutional mandate ‘to investigate possible violations of rights relating to gender’.800 This 

would help identify all harmful laws and practices that impede the gender equality in 

society.801  Secondly, the Gender Commission can recommend enactment of laws, which 

promotes equality regardless of gender.802 In this regard, it is recommended that Zimbabwe 

should enact new law, such as the Gender Equality Act.803 Through law reform, such as the 

enactment of the Gender Equality Act, which would be significant in emancipating women 

and combating discriminatory practices, girls can assert their rights as child mothers in 

addition to overcoming patriarchal discrimination linked to child motherhood.804 

Thirdly, the Constitution mandates the Gender Commission ‘to do everything necessary to 

promote gender equality’.805 This implies that lawmakers, for example, should amend the 

Children’s Act so that it domesticates the international child best interest principle to be of 

paramount consideration in all matters that affect children. As noted earlier, the importance 

of the child best interests is that it gives priority to the best interests of girls; thereby, 

safeguarding them from sexual dalliance, kuzvarira and other violations associated with 

discriminatory practices, as discussed in Chapter 2. 806  Furthermore, there must be a 

                                                           
other de facto caregivers will similarly take heed to the calls that they can longer subject girls to chiramu, child 
marriage, chinamwari or refuse to send girl children to school because these discriminatory practices lead to 
child motherhood and constitute a gross violation of the Constitution. 
799National Gender Policy (2013-2017), p13. 
800Section 246 of the Constitution contains a non-exhaustive list of the Gender Commission functions. Among 
others, is the Commission has a duty ‘to investigate possible violations of rights relating to gender’. See section 
246(b) of the Constitution.  
801This would inevitably address sex discrimination, harmful practices and sexual harassment that negatively 
affect women and girls. National Gender Policy (2013-2017), p13. See also generally chapter 2.  
802See section 246(d) of the Constitution. See also generally chapter 2 for a discussion of factors that violate 
the rights of girls relating to gender and lead to child motherhood. 
803Zimbabwe does not have a stand-alone legislation that promotes and give effect to section 56 and other 
relevant gender equality provisions contained in the Constitution. In combating discriminatory traditions and 
practices, Malawi, for example, enacted the Gender Equality Act, 2013. The aim of the Act of Act is to promote 
‘gender equality, equal integration, influence, empowerment, dignity and opportunities, for men and women 
in all functions of society’. See preamble of the Malawian Gender Equality Act, 2013. 
804This undoubtedly reduces all forms of gender-based violence in Zimbabwe, as discussed in chapter 2 by 
eradicating ‘all harmful social norms, religious and cultural beliefs, attitudes and practices that legitimize the 
acceptance of GBV at all levels’. See, National Gender Policy (2013-2017), p18.  
805See section 246(i) of the Constitution.  
806While commenting on the child best interests principle, Mwambene argued that cultural practices that may 
affect children should be banned by invoking this principle because ‘any cultural practice that is harmful to 
children cannot be in the best interests of the child’. Mwambene L ‘Child Care, Protection and Justice Act: 
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unanimous legal approach in addressing child marriage. In this regard, all must laws must 

prescribe 18 as the minimum marriageable age.807  

Similarly, the Education Act does not recognise the right to free primary education for all 

children.808 In the same vein, the Constitution guarantees State funded basic education, but 

to children who are either citizens or permanent residents only.809 This violates the article 28 

of the CRC, which requires that education at the primary level should be ‘free for all’.810 As 

such, lawmakers should also amend the Constitution to ensure that all children, regardless of 

nationality, enjoy the right to free primary education.811 Without a doubt, these legal reforms 

are relevant in addressing various factors, discussed in chapter 2, which lead to child 

pregnancies and motherhood. 

Fourthly, the obligation to ensure ‘equal access to education for boys and girls and their 

retention at all levels of education…’812 is also relevant in combating child motherhood. Equal 

                                                           
Merging Customary Family Law?’ in Bill A (ed.) The International Survey of Family Law (2012) 207. See also, 
Zermatten J ‘The best interests of the child principle: Literal analysis and function’ (2010) 18(4) The 
International Journal of Children's Rights 483; Mwambene L and Mawodza O ‘Children’s Rights Standards and 
Child Marriage in Malawi’ (2017) 17(3) African Studies Quarterly 34. 
807See also Chapter 4 above.  
808Unlike articles 28 and 11 of the CRC and ACRWC, which respectively require state parties to ensure free 
basic education, the Education Act is silent on whether basic education is free or not. The implication of this 
silence is that the Education Act does not provide for free basic education in Zimbabwe.  
809This is particularly disturbing if one considers the central role that education plays in fostering the 
enjoyment of other rights, promoting the development of children in particular, and society in general. 
Without educational opportunities, some children temporarily resident in Zimbabwe will not have the chance 
to develop to their full potential and will most likely face tremendous barriers to their full, social and economic 
integration in society. See, section 75 of the Constitution; Moyo A and Manyatera G ‘International and 
domestic perspectives on disability and education: Children with disabilities and the right to education in rural 
Zimbabwe: a case study of Mwenezi District, Masvingo Province’ (2014) available at 
http://ir.msu.ac.zw:8080/xmlui/handle/11408/909 (accessed 14 June 2018). 
810Hodgkin and Newell interpreted article 28(1) of the CRC as requiring State parties, including Zimbabwe, 
provide free primary education ‘to every child and not just low-income children or other categories’. The study 
interprets ‘other categories’ as obligating Zimbabwe to provide free primary education to every child 
regardless of their nationality. This then implies that the commitment by section 75 of the Constitution to 
provide State funded basic education is also in conflict with section 56(3) of the Constitution in that the former 
infringes the latter by excluding temporary resident children the right to free primary education due to their 
nationality. See, Hodgkin R and Newell P Implementation Handbook for the Convention on the Rights of the 
Child (2002) 416; Tomasˇevski K Right to Education Primer 3: Human rights obligations: making education 
available, accessible, acceptable and adaptable (2001) 14.  
811In its 1996 concluding observations, the CRC Committee specifically expressed concerns that primary 
education was not free. The Committee took a step further and recommended Zimbabwe ‘to make education 
free and compulsory up to age 15’. However, 22 years later, Zimbabwe is yet to comply with CRC Committee’s 
recommendations of making primary education free for all. See CRC Committee, Concluding Observations: 
Zimbabwe (UN Doc. CRC/C/15/ 1996), paras 19 and 32.  
812This obligation dovetails with BEAM, which targets 50 percent of its financial educational beneficiaries at 
secondary level to be girls. See National Gender Policy (2013-2017), p17; Basic Education Assistance Module 
(BEAM) 7. 
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access to education addresses mistaken beliefs that girls should only marry and have children 

while boys should acquire education and be heads of households that support their family.813 

Furthermore, unlike BEAM that revokes financial assistance from girls who temporarily 

dropped out of school due to early marriage, the Gender Policy adopts an inclusive approach 

that guarantees the right to education to all children, without discrimination. 814  This 

ultimately creates an enabling environment for the enrolment and retention of girls and child 

mothers at secondary school levels particularly in rural areas, which have the highest incidences 

of child marriage that lead to child motherhood.815   

Fifthly, the Gender Policy can also address the issue of child motherhood when it enjoins the 

government to ‘lobby for affirmative action measures in areas where sharp gender disparities 

exist’.816 Affirmative action entrenches substantive equality, which recognises the difference 

between men and women, but affirms equality between them by placing laws, policies, and 

programs that address societal inequalities.817 The government must then take all necessary 

measures to combat and eliminate these societal inequalities because they adversely affects 

                                                           
813This ensures that girls, just as boys, can spend more of their time schooling rather than sitting at home and 
doing household chores. 
814The approach taken by the Gender Policy is commendable for two reasons: firstly, it complies with 
international human rights standards regarding the right to education. Secondly, the Gender Policy enjoins the 
law makers to amend section 75(1) of the Constitution so that the supreme law guarantees all children, 
regardless of their nationality, the right to free primary education. To this end, the study reiterates that access 
to education for all children has the desirable effect of reducing child marriage and other contributory factors 
that lead to child motherhood in Zimbabwe.  
815National Gender Policy (2013-2017), p17. Commenting on the importance of education, the concluding 
observations on the initial report of Bangladesh by the ECSR Committee posited that education reduces the 
incidences of child marriage, which disproportionately affect more girls through high school dropout rates and 
lower levels of education than boys. The Gender Policy is, therefore, commendable for advocating equal 
treatment between boys and girls, which would further obligate Zimbabwe to enact and implement 
mechanisms that enable girls, continue their education after marriage and/or childbirth. See para 51 of the 
Concluding observations on the initial report of Bangladesh by the ECSR Committee 2018 available at 
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuWwpdI7QZ9ZIlVnEnVcA
ytL1KqJU9GxfzRiExOku4WSVPsJDWOR5qJpoyl4XsHdw%2feT5bGQbWuN6yiMNz%2bUPYMnJv1oKGMtYvPbtbCv
tNnAlT (accessed 21 June 2018) 
816National Gender Policy (2013-2017), p15.   
817See a similar discussion of affirmative action in the South African context by Albertyn. She argues that 
substantive equality, as opposed to formal equality, recognises the difference between men and women, but 
affirms equality between them by placing laws, policies, and programs, which address societal inequalities, for 
example, affirmative action. She further argues that affirmative action is a ‘transformatory’ approach that 
addresses the structural conditions that create and perpetuate systemic inequalities, and thus shift the power 
relations that maintain the status quo. See Albertyn C ‘Law, Gender and Inequality in South Africa’ (2011) 39(2) 
Oxford Development Studies 144; Albertyn C ‘Substantive equality and transformation in South Africa’ (2007) 
23(2) South African Journal on Human Rights 256. 
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women and girls more than men and boys.818  Affirmative action, thus, redresses gender 

stereotype by promoting the respect for equal dignity and worth of all, through law reform 

efforts that extend existing benefits, privileges, or rights of women and girls who were 

previously disadvantaged.819 In this context, affirmative action can address child motherhood 

that lead to girl rights violations as it breaks the cycle of perpetual sexual violation associated 

with girls.820 

Lastly, the policy’s obligation to improve gender sensitivity in health service delivery, for 

instance, developing mechanisms that address high levels of maternity among girl children 

can also combat child motherhood.821 For example, the state should allow a girl, regardless 

of her age, to give consent to sexual health treatment, particularly contraceptive services 

treatment if she has the competency of truly understanding the nature of the treatment and 

its implications. 822  Supporting this view, Durojaye posited that access to contraceptives 

enables a sexually active girl or one who experiences coerced sex the ability to seek 

contraceptive services that prevents, among others, pregnancy.823 This would address the 

                                                           
818Fredman S ‘Providing equality: Substantive equality and the positive duty to provide’ (2005) 21(2) South 
African Journal of Human Rights 167. See also generally, Albertyn C ‘Contesting democracy: HIV/AIDS and the 
achievement of gender equality in South Africa’ (2003) 29(3) Feminist studies 595-615. 
819Through law reform, such as, the enactment of the Gender Equality Act, which imposes criminal liability on 
the perpetrators of gender-based discrimination, girls can assert their rights and overcome patriarchal 
discrimination that can lead to child motherhood. Cook R and Cusack S Gender stereotyping: transnational 
legal perspectives (2011) 154. See also, Tougas F and Veilleux F ‘Who likes affirmative action: Attitudinal 
processes among men and women’ in Fletcher A et al (ed) Affirmative Action in Perspective (2012) 111. 
820See generally chapter 2 above.  
821Commenting on the issue of gender and African women, Durojaye observed that sexual violence against 
women is a form of gender-based violence rooted in patriarchal tradition and unequal power relations 
between men and women. Durojaye further argued that ‘while boys are permitted to experiment with 
multiple sexual partners to exhibit strength and virility, girls are expected to be sexually passive and “well- 
behaved”’. These observations clearly show that gender inequalities are responsible for most of the health 
issues that affect not only Zimbabwean women, but also African women in general. See, National Gender 
Policy (2013-2017), p16; Durojaye E and Oluduro O ‘The African Commission on Human and People’s Rights 
and the woman question’ (2016) 24(3) Feminist Legal Studies 319. By adopting and supporting measures that 
address high levels of maternity, the Gender Policy aligns with section 76(1) of the Constitution that 
guarantees women and girls ‘access to basic health-care services, including reproductive health-care services’ 
See, National Gender Policy (2013-2017), p16.   
822Similarly, Strauss argued that children must be able to give consent to medical treatment because it ‘is a 
matter of fact, which depends on the ability of the minor or child to exhibit sound understanding of the nature 
and importance of the treatment sought’. See, Strauss SA Doctor, patient and the law: A selection of practical 
issues (1991) 171.   
823By allowing any girl access to sexual health services, Banda and Durojaye posit that countries that are 
signatories to the Maputo Protocol, Zimbabwe included, would be implementing the realisation of protecting 
the sexual and reproductive health rights of women. See Durojaye E ‘The potential of the Expert Committee of 
the African Children's Charter in advancing adolescent sexual health and rights in Africa’ (2013) 46(3) 
Comparative and International Law Journal of Southern Africa 392-393. See also, Durojaye E ‘Realizing access 
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high levels of child maternity that have a direct causal link with child motherhood, since child 

motherhood is a result of early teenage pregnancy.824  

Despite these positive attributes, the Gender Policy, as does most of the legislation discussed 

in Chapter 4, fails to recommend abortion as one of key mechanisms of addressing high levels 

of maternity.825 This remains the position despite statistics revealing that between 20 to 30 

per cent of maternal deaths are results of unsafe abortions.826 This clearly denies women the 

right to self-determine whether to terminate the pregnancy.827 Zimbabwe must redouble its 

efforts to strengthening the provision of sexual reproductive health services, such as access 

to pre, during and post abortion care, to girls.828 This would enable girls to terminate their 

pregnancy and circumvent the risk of becoming child mothers. 

                                                           
to sexual health information and services for adolescents through the protocol to the African Charter on the 
Rights of Women’ (2009) 16(1) Washington and Lee Journal of Civil Rights and Social Justice 158. Banda F 
‘Blazing a trail: the African Protocol on Women's Rights comes into force’ (2006) 50(1) Journal of African 
law 72. 
824In 2016, the Ministry of Health and Child Care through the Zimbabwe National Adolescent Fertility Study 
revealed that Zimbabwe has the highest teenage fertility rate in sub-Saharan Africa. According to the study, 
adolescent pregnancy prevalence was highest in Mashonaland Central, followed by Manicaland, and 
Matabeleland North and lowest in Harare with 28, 25, 24 and 7 per cent, respectively. See, Ministry of Health 
and Child Care ‘Zimbabwe National Adolescent Fertility Study’ (2016) 39-40. 
825See generally, Mapingure case; National Gender Policy (2013-2017), p16.    
826 See, Newsday ‘20% of maternal deaths due to abortion among young women, girls’ available at 
https://www.newsday.co.zw/2017/02/20-maternal-deaths-due-abortion-among-young-women-girls/  
(accessed 31 May 2018); International Campaign for Women's Right to Safe Abortion ‘Zimbabwe- Teenagers 
are dying and lawmakers call for abortion law reform’ available at 
http://www.safeabortionwomensright.org/zimbabwe-teenagers-are-dying-and-lawmakers-call-for-abortion-
law-reform/ (accessed 31 May 2018). 
827 The Herald ‘Illegal abortion: A major public health concern’ available at https://www.herald.co.zw/illegal-
abortion-a-major-public-health-concern/ (accessed 31 May 2018). The study submits that the failure by the 
Gender Policy to specify abortion as an alternative health-care service for pregnant women and girls is 
retrogressive and discriminatory. It is also regrettable that Gender Policy followed the approach adopted by 
the Constitution, in section 48(3), which prohibits abortion. Denying girls the opportunity to make free 
decisions concerning their reproductive rights violates section 51 of the Constitution by stripping them of 
dignity, treating them as sub-humans unworthy of self-respect and self-integrity. See, Ngwena C 'Inscribing 
Abortion as a Human Right: Significance of the Protocol on the Rights of Women in Africa' 
(2010) 32(783) Human Rights Quarterly 788. See, Cook R et al ‘Legal abortion for mental health indications’ 
(2006) 95(2) International Journal of Gynecology & Obstetrics 185-190. 
828According to World Health Organisation, girls trying to resolve the problem of unwanted pregnancies need 
special treatment due to their vulnerability to stigma and discrimination. As such, health providers must treat 
girls who wish to terminate pregnancy with respect and understanding so that they can receive all the 
necessary abortion care, without being judged or victimised. See, World Health Organisation Safe Abortion: 
Technical and Policy Guidance for Health Systems (2003) 65-67. The study therefore, recommends Zimbabwe 
to enact a special law that deals with abortion, such as the South Africa's Choice on Termination of Pregnancy 
Act, which guarantees accessibility and availability of abortion services to all women, including girls. See also 
Dickson-Tetteh K and Billings DL ‘Abortion care services provided by registered midwives in South Africa’ 
(2002) 28(3) International Family Planning Perspectives 144.  
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5.2.3 National Youth Policy, 2013  

The revised National Youth Policy (Youth Policy) of 2013, which is the principal policy on 

matter concerning youths, is also relevant in the issue of child motherhood in Zimbabwe. It is 

a critical planning tool guiding the country’s approach to ‘address the major needs, challenges 

and opportunities of young men and women, accommodating provincial variations and 

specific sectoral issues’.829 The Youth Policy has objectives,830 which are reinforced by various 

policy strategies831 and guidelines832 ‘to ensure that all young women and men are given 

meaningful opportunities to reach their full potential, both as individuals and as active 

participants in society’.833  

The Youth Policy is premised on the principle of equality as envisaged by section 20, read 

together with sections 56 and 81 of the Constitution.834 It fosters equality by guaranteeing 

equal treatment of all youths, regardless of sex or gender. 835  For example, it obliges 

Zimbabwe to ‘eliminate all forms of discrimination against girls and young women…and 

protect girls and young women from rape, sexual abuse and prostitution’.836 By doing so, the 

                                                           
829National Youth Policy (2013), p5. 
830The Youth Policy objectives include those relating to ‘empower youth to participate and contribute to the 
socio-economic development of the nation, develop a coordinated response and participation by all 
stakeholders in the development and empowerment of the youth, instil in youth a clear sense of national 
identity and respect for national principles and values, and promote the health of young people and develop 
youth oriented healthcare’. See, National Youth Policy (2013), p2. 
831 The strategies are grouped under twelve key strategic areas, namely: ‘Education and Skills Development, 
Youth Employment and Sustainable Livelihoods, Youth Empowerment and Participation, Youth Migration, 
Gender Equality and Equity, Information, Communication and Technology, Data and Research, Youth 
Coordination and Mainstreaming, Culture, Sport and Recreation, National Youth Service, Youth Health and 
Youth and Environment’. See, National Youth Policy (2013), p2. 
832 The Youth Policy principles include those relating to the ‘enhancement of peace and national unity, equity 
and diversity, cultural and spiritual diversity, gender equity and equality, youth empowerment for sustainable 
livelihoods, youth participation, youth-driven, youth service, mainstreaming youth issues, prioritizing youth 
issues, sustainable development, and transparency and accessibility. See National Youth Policy (2013), p6-7. 
833See, preface of the National Youth Policy. 
834This also complies with Articles 2 and 4 of the CRC and the CEDAW, which respectively requires Zimbabwe to 
prohibit any forms of discrimination and adopt all necessary positive measures to effectively combat 
discrimination and improve the welfare of young women and girls. See CEDAW Committee, General 
recommendation No. 25, on article 4, paragraph 1, of the Convention on the Elimination of All Forms of 
Discrimination against Women, on temporary special measures, 2004 paras 21-26. 
835In addition, the Youth Policy recognises that young women, especially those residing in rural areas, 
orphaned, single parents and living on the streets, constitute one of the specific categories that require special 
targeting and attention in order to redress past and existing inequalities. For the reason, addressing gender 
inequalities enables girls and young women to participate on an equal basis with their male counterparts. See 
National Youth Policy (2013) p12 and 21. See also Articles 2 and 3 of the CRC and the African Children Charter, 
respectively. 
836This is in keeping with Articles 5 and 5(a) of the Maputo Protocol and the CEDAW, which obliges Zimbabwe 
to modify the social and cultural practices that perpetuate gender inequality. See Strategy 5.5.3(a) of the 
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policy complies with Articles 2(2) and 20 of the African Youth Charter that prohibit sex 

discrimination.837 It also reduces the risk of child motherhood that comes with rape, sexual 

abuse and prostitution.838 

There are direct linkages between child motherhood and sex discrimination. For this reason, 

the definition of a youth becomes relevant. The policy defines a youth as person aged 

between 15 and 35 years. 839  This definition addresses discriminatory attitudes that, for 

example force girls aged 15 to 18 into prostitution or marriage, which then predisposes them 

into becoming child mothers.840  In this context, reducing the risk of girls from early and 

unwanted pregnancy safeguards them from becoming child mothers.841  

To ensure equality, the Youth Policy calls upon lawmakers to enact amend or ‘repeal laws, 

policies and customary practices that hinder progress in gender equality and equity among 

the youth’.842 This obligation directs Zimbabwe to amend its Children’s Act, for example, 

which defines a child as a person below 16, and not 18 years.843 Defining a child as a person 

below 18 years will align the Children’s Act with the Constitution and human rights 

standards.844 This will also require the Marriages Act to increase the minimum marriageable 

                                                           
National Youth Policy (2013) p20. See also Sepper E ‘Confronting the “sacred and unchangeable”: The 
obligation to modify cultural patterns under women’s discriminatory treaty’ (2008) 30(2) University of 
Pennsylvania Journal of International Law 597. See also Pruitt LR ‘Deconstructing CEDAW's Art 14: Naming and 
explaining rural difference’ (2011) 17(2) William & Mary Journal of Women and the Law 359. 
837Wiesand A et al Culture and Human Rights: The Wroclaw Commentaries (2016) 287; Ansell N Children, Youth 
and Development (2016) 157. 
838See generally Chapter 2 above. 
839National Youth Policy (2013), p5. Similar to Constitution and the African Youth Charter 
840The policy adopts the definition of a youth, given by both the African Youth Charter and the Constitution, as 
anyone between 15 and 35 years. See the preamble of the Youth Policy as well as section 20 of the 
Constitution.   
841See strategy 5.5.3(f) of the National Youth Policy (2013) p20.  See also McKenzie JF, Pinger RR and Seabert D 
(9ed) An Introduction to Community & Public Health (2016) 171. Zabin LS and Cardona KM ‘Adolescent 
pregnancy’ in Wingood GM and DiClemente RJ (ed) Handbook of Women’s Sexual and Reproductive Health 
(2002) 238. 
842See strategy 5.5.3(g) of the National Youth Policy (2013) p20. This fortifies both the Gender Policy and 
section 246 of the Constitution that mandate the Gender Commission, for example, ‘to do everything 
necessary to promote gender equality’. This further complies with Articles 6(b) and 21(2) of the Maputo 
Protocol and ACRWC, which respectively require Zimbabwe to enact, amend, repeal or supplement legislation 
that prohibits child marriages, since they perpetuate sex discrimination. See also Goldberg SB ‘Risky arguments 
in social-justice litigation: The case of sex discrimination and marriage equality’ (2013) 114(8) Columbia Law 
Review 2099. 
843See section 2 of the Children’s Act. 
844See Article 2 of the ACRWC; section 81 of the Constitution; and para 20 of the 
CEDAW/C/GC/31/CRC/C/GC/18 (2014). 
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age for female persons from 16 to 18 years.845 By defining a child as anyone below 18, the 

Children’s Act would be sending a strong message against customary practices, such as 

kuzvarira that lead to child motherhood.846 It also sends a strong message that parents must 

not send their unmarried child mothers into marriage as it is in violation of the law. 

In Chapter 4, the study observed that the Children’s Act does not expressly recognise the best 

interest of the child, which is a cardinal principle in child rights protection.847 The Children’s 

Act must then domesticate the international child best interest principle to be of paramount 

consideration in all matters that affect children.848 As noted earlier, the importance of the 

child best interests is that it gives priority to the best interests of girls; thereby, safeguarding 

them from chiramu, kuzvarira and child marriages that perpetuate child motherhood.849 

Thus, setting the age of marriage 18 protects the best interests of girls; thereby, reinforcing 

the prohibition of discriminatory practices that lead to child motherhood (emphasis added). 

The duty to realise equality further requires Zimbabwe to guarantee equal access to primary, 

secondary, tertiary and vocational education and skills development among the youth.850 This 

buttresses BEAM, the Gender Policy and section 75 of the Constitution, which also guarantees 

                                                           
845In this regard, the observation made by 2017 Joint General Comment on the African Commission on Human 
and People’s Rights and CERWC on ending child marriage becomes relevant. The Committees opined that: 

‘having regard to the overall purpose of the African Children’s Charter and to the primacy of the 
principle of the best interests of the child, a child’s right to participate in decisions and matters 
affecting them shall not be used to justify any exception to the minimum marriageable age of 18 
years’. 

Therefore, enacting, amending, repealing or supplementing legislation to prohibit children below 18 years to 
marry protects girls against child marriage, which has direct linkages with child motherhood. See Joint General 
Comment on the African Commission on Human and People’s Rights and CERWC on ending child marriage 
(2017) paras 14 and 18. 
846See Chapter 2.2.3; See Joint General Comment on the African Commission on Human and People’s Rights 
and CERWC on ending child marriage (2017) para 18. See also Svanemyr J et al ‘Preventing child marriages: 
first international day of the girl child “my life, my right, end child marriage”’ (2012) 9(1) Reproductive Health 
1. 
847See Chapter 4 section 4.2.2 above. 
848See Articles 3 and 4 of the CRC and the African Children’s Charter, respectively; paras 12-18 and 32 of the 
CRC Committee, General comments No. 15 (2015) and No. 14 (2013), respectively.  
849According to Mwambene, cultural practices that may affect children are harmful and, consequently, violate 
the best interests of the child principle. See Mwambene L ‘Child Care, Protection and Justice Act: Merging 
Customary Family Law?’ in Atkin B (ed.) The International Survey of Family Law (2012) 207. See also 
Mwambene L and Mawodza O ‘Children’s Rights Standards and Child Marriage in Malawi’ (2017) 17(3) African 
Studies Quarterly 34. 
850See National Youth Policy (2013) p15. 
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the right to education.851 As argued by Magwa and Ngara, education enables girls to fight 

practices, such as chiramu and kuzvarira, that keep them away from school because of early 

pregnancy and marriage.852 The Youth Policy is, therefore, relevant in that it prohibits parents 

from practicing traditions and/or tolerating attitudes that interfere with the girls’ education 

rights. 853  Thus, the ACERWC and CESCR Committees rightly observed that the right to 

education gives priority to the best interests of girls, including child mothers. 854  Thus, 

education safeguards against abuse that may subject them to child motherhood. 

In addition, Zimbabwe must ‘support disadvantaged youth at all levels of education and skills 

development through social protection, loans, grants, cadetship, scholarships and other 

appropriate measures’.855 This obligation emanates from the fact that ‘out-of-school youths’ 

is among the categories that need special attention to prevent poor youth from dropping out 

of school’.856 This is true since poor families force girls to swap school for marriage so that 

                                                           
851See a discussion of BEAM and the Gender in Chapter 5.2.1 and 5.2.2 above. For a discussion of section 75 of 
the Constitution, see Chapter 4 section 4.2 above. See also Majoko T ‘Inclusion in early childhood education: A 
Zimbabwean perspective’ (2017) 21(12) International Journal of Inclusive Education 1219.  
852Magwa R and Ngara S ‘Causal Factors Influencing Girl Child School Drop Out: A Case Study of Masvingo 
District Secondary Schools’ (2015) 2(1) Journal of Educational Policy and Entrepreneurial Research 55. See also 
Kheswa JG and Hoho VN ‘Ukuthwala: the sexual-cultural practice with negative effects on the personality of 
adolescent females in Africa’ (2014) 5(20) Mediterranean Journal of Social Sciences 2809.  
853See National Youth Policy (2013) p15-16; Articles 11 and 12(c) of the ACRWC and Maputo Protocol, 
respectively. See also the Girl and Young Women’s Empowerment Framework of 2014, discussed below. See 
also Grant MJ ‘Girls' schooling and the perceived threat of adolescent sexual activity in rural Malawi’ (2012) 
14(1) Culture, health & sexuality 74. 
854See Joint General Comment on the African Commission on Human and People’s Rights and CERWC on 
ending child marriage (2017) para 31; CESCR Committee, General comment No. 20: Non-discrimination in 
economic, social and cultural rights (2009) para 8. 
855The provision of equitable access to education for all children, particularly the marginalised, has the 
resultant effect of increasing the retention rates of young girls in school. However, the Youth Policy does not 
contain a special or stand-alone clause that requires the retention of girls in secondary school as part of its 
strategically targeted interventions to redress the problem of girls who drop out of school. This is true despite 
the policy recognising that girls belong to vulnerable categories of ‘young women’ and ‘out of school youth’ 
who are at susceptible to risky sexual behaviours that can lead to pregnancy and child motherhood. Hence, 
there is a misalignment between the two identified target groups (young women and out of school youth) and 
the educational and skills development strategies adopted by the Youth Policy. See Strategy 5.1.1(m) of the 
National Youth Policy (2013) p16. 
856National Youth Policy (2013), p13. The obligation to give financial assistance to educate children resonates 
with the ACHPR and ACERWC Committees. As one of the best practice measure, the Committees recommend 
State parties to incentives to parents to send their girls to school. In addition, State parties must fund bursary 
programmes targeting teenage girls in high-risk areas as means of keeping girls in school. See Joint General 
Comment on the African Commission on Human and People’s Rights and CERWC on ending child marriage 
(2017) para 32. See also Mutangabende S and Shava E ‘Assessing progress and pitfalls of the Millennium 
Development Goals in Zimbabwe: a critical analysis’ (2016) 4(4) Africa’s Public Service Delivery and 
Performance Review 601.  
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they can pay school fees for male siblings to continue schooling. 857 This amounts to sex 

discrimination due to differential treatment between boys and girls, which the Youth Policy 

prohibits.858 As such, assisting young girls in poor families to access education opportunities 

is pivotal to reduce their risk to sexual exploitation and, ultimately, child motherhood.859 

Apart from equality and education, the Youth Policy also provides for the right to youth 

participation. It guarantees ‘the youth to have the freedom to choose, to participate in and 

take decisions in matters affecting them’.860 The right to participation of youth aged between 

15 and 18 is consistent with Articles 12 and 7 of the CRC and the African Children’s Charter, 

which provide for the right to child participation. Mezmur and Sloth-Nielsen argued that the 

principle of child participation is relevant in safeguarding girls from practices, such as child 

marriage discussed in Chapter 2.861 Similarly, the youth participation allows young girls to 

voice their concerns, needs, and views; thereby, enabling them to challenge attitudes 

associated with child motherhood and/or practices that discriminate against child mothers.862  

Furthermore, Lansdown observed that ‘the right to child participation can enable children to 

achieve their best interests’.863 The CRC Committee also requires State parties to give due 

regard of the views of girls and young women when making decisions that affect them.864 This 

conforms to the general norms of gender equality, which facilitates the full participation of 

                                                           
857As identified in Chapter 2, child marriage, poverty and child relinquishment through HIV/AIDS are amongst 
the contributory factors to child motherhood. Hence, giving incentives to parents who send their girls to 
school can act as a key driver in reducing the prevalence in Zimbabwe. See a similar discussion by Rembe S et 
al ‘Child and forced marriage as violation of women's rights, and responses by member states in Southern 
African Development Community’ (2011) 25(1) Agenda 68.  
858By compelling parents to send boys and girls to school on an equal basis, the Youth Policy is, firstly, in 
keeping with section 56(3) of the Constitution that prohibits any derogation from the constitutional protection 
of equality with respect to ‘unfair discrimination solely on the grounds of sex, gender or religious beliefs’ 
without justifiable causes. See also Research and Advocacy Unit ‘Gender Equality and Equity Analysis of 
Zimbabwe’s Constitution and Commission Legislation’ (2017) 3.  
859ZIMSTAT ‘Understanding Equality in Zimbabwe: Women and Men Report’ (2016) 58-59. Runhare T and 
Hwami M ‘Legal Frameworks on Educational Provisions for Pregnant and Parenting Teenagers’ in Shizha E (eds) 
Remapping Africa in the Global Space (2014) 182.  
860See strategy 5.2 of the National Youth Policy (2013) p16.  
861Mezmur B and Sloth-Nielsen J ‘The African child and NEPAD: Advocating child participation in NEPAD’ (2008) 
18. See also Swart M and Hassen S ‘A comparison between the position of child marriage “victims” and child 
soldiers: Towards a nuanced approach’ (2016) 16(2) African Human Rights Law Journal 474. 
862This echoes Morag who observed that the right to participation entails the right to express views; the right 
to do so freely; and to have those views given due weight. See Morag T ‘The principles of the UNCRC influence 
on Israeli law’ (2014) 22 Michigan State International Law Review 539. See also Cattrijsse L ‘Reflections on the 
concept of participation’ in Ang F et al (ed.) Participation Rights of Children (2006) 35.   
863Lansdown G The Evolving Capacities of the Child (2005) 2. See also a similar discussion in the Malawian 
context by Chirwa DM Human Rights under the Malawian Constitution (2011) 206. 
864CRC Committee, General comment No. 12 (2009): The right of the child to be heard (2009) para 132. 
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adolescent girls; thereby, making decisions that serve their best interests. 865  In order to 

participate meaningfully in society, General Comment 4 of the CRC Committee observed that 

adolescents must be able to access adequate information essential for their health and 

development.866  Thus, the right to access health care services also becomes relevant in 

addressing the issue of child motherhood as well as realising the child mothers’ right to enjoy 

highest attainable standard of health. 

For example, the Youth Policy requires the health sector to ‘promote norms for family 

planning, responsible sexual behaviour and equal involvement of both males and females in 

sexual and reproductive health’. 867  Furthermore, adolescents and all stakeholders that 

interact with them must receive ‘necessary information and skills regarding youth, sexuality 

and sexual education…’868 This is consistent with CRC and ESCR Committees that obligate 

States parties to provide adolescents, both in and out of school, with appropriate information 

on how to protect their health and development and practice healthy behaviours.869 

In the context of child motherhood, the Youth Policy enjoins Zimbabwe to establish and/or 

strengthen sexual health services that promote ‘abstinence, deferment of sexual debut and 

provision of family planning’ among the youth. 870  According to Kirby and Kohler, sex 

                                                           
865Notwithstanding its importance, Willow has argued that child participation does not specify whether the 
child has the final say in matters affecting them. Willow C Children’s right to be Heard and effective Child 
Protection (2010) 39. In an attempt to clarify on this issue, Sloth-Nielsen argued that child participation does 
not give a child the right that outweighs that of their parents. Sloth-Nielsen ‘Ratification of the United Nations 
Convention on the Rights of the Child: Some implications for South African law’ (1995) SALJ 406. Thus, adults 
make final decisions, forcing girls to child marriage, which fails to give the decision of girls due weight; thereby, 
going against their best interests. Parkinson P and Cashmore J The Voice of a Child in Family Law Disputes 
(2008) 3. 
866See CRC Committee, General comment No. 4 (2003) para 6.  
867See strategy 5.4.1(m) of the National Youth Policy (2013) p20. According to the CRC Committee: 

‘the right of adolescents to access appropriate information is crucial if States parties are to promote 
cost-effective measures, including through laws, policies and programmes, with regard to numerous 
health-related situations, including those covered in articles 24 and 33 such as family planning, 
prevention of accidents, protection from harmful traditional practices, including early marriages…’ 

See CRC Committee, General comment No. 4 (2003) para 6. 
868See strategy 5.4.1(l) of the National Youth Policy (2013) p19-20. See CRC Committee, General comment No. 
4 (2003) para 26; CEDAW Committee, General Recommendation No. 28 (2010) para 21. 
869See CRC Committee, General Comment 13 (2009) para 101; ESCR Committee, General Comment No. 14 
(2000) para. 11. The Youth Policy, thus, supplements the United Nations Population Fund, which requires 
sexual-health education to take place both in schools and communities with the to advance gender equality. 
See United Nations Population Fund ‘Programme of Action of the International Conference on Population 
Development’ (2014) 47; 73. 
870See strategy 5.4.1(b) and (c) of the National Youth Policy (2013), p19; Article 16(2)(c) and (i) of the African 
Youth Charter. 
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education programs delay or reduce sexual intercourse among teens.871 The European Expert 

Group on Sexuality Education also observed that delaying sexual debuts reduces risks of early 

and unwanted pregnancies.872 In addition, providing contraceptives to all adolescents enables 

girls and young women, as well as their male counterparts, to practice safe sex behaviours.873 

More importantly, providing sexual health services, such as abortion, allow girls to solve 

problems of unwanted pregnancies.874 As such, mechanisms that prevent or reduce the risk 

of pregnancy among girls and young women are relevant in addressing the problem of child 

motherhood. 

Although the Youth Policy denounces illegal abortion, it however, fails to specify medically 

authorised abortion as a means to respond to early and unwanted pregnancy. 875  This 

restrictive approach on abortion emanates from the Constitution, which set a bad precedent 

for other laws and policies. The Constitution, in section 48(3), protects the right to life of an 

unborn child. It provides that: ‘an Act of Parliament must protect the lives of unborn children 

and that Act must provide that pregnancy may be terminated only in accordance with that 

law’.876 One would then view section 48(3) as firstly, according the foetus the right to life and, 

secondly, enjoining the organs of the state to protect the foetus against termination.877 

                                                           
871See Kirby D ‘Effective approaches to reducing adolescent unprotected sex, pregnancy, and childbearing’ 
(2002) 39(1) Journal of sex research 52. See also Kohler P K, Manhart LE & Lafferty WE ‘Abstinence-only and 
comprehensive sex education and the initiation of sexual activity and teen pregnancy’ (2008) 42(4) Journal of 
adolescent Health 349; 351.  
872European Expert Group on Sexuality Education ‘Sexuality education–what is it?’ (2016) 16(4) Sex 
Education 428. See also Cancelo et al ‘Teen pregnancy in Spain’ in Cherry AL and Dillon ME (Ed) International 
Handbook of Adolescent Pregnancy: Medical, Psychosocial, and Public Health Responses (2014) 580. 
873See Kangaude GD ‘Adolescent sex and “defilement” in Malawi law and society’ (2017) 17(2) African Human 
Rights Law Journal 547. Chandra-Mouli V, Lane C & Wong S ‘What does not work in adolescent sexual and 
reproductive health: a review of evidence on interventions commonly accepted as best practices’ (2015) 
3(3) Global Health: Science and Practice 335. See also generally Durojaye E ‘Legal and human rights dilemma 
relating to sexuality education in Africa’ (2016) 5(4) International journal of public law and policy 305-316. 
874Balogun V & Durojaye E ‘The African Commission on Human and Peoples' Rights and the promotion and 
protection of sexual and reproductive rights’ (2011) 11(2) African Human Rights Law Journal 389. Fitzpatrick J 
‘The use of International Human Rights norms to combat violence against women’ in Cook R (Ed) Human 
Rights of Women: National and International Perspectives (1993) 522.  
875See strategy 5.4.1(j) of the National Youth Policy (2013) p20. 
876Section 48(1) of the Constitution is similar to Article 26(3) and (4) of the Kenyan Constitution, which state 
that the life of a person begins at conception and prohibit abortion, unless certain conditions are met. For a 
detailed discussion on Article 26 of the Kenyan Constitution, see Center for Reproductive Rights ‘In Harm’s 
Way: Impact of Kenya’s Restrictive Abortion Law’ (2010) 16–17. 
877See also Dworkin R ‘Unenumerated rights: whether and how Roe should be overruled’ (1992) 59(1) The 
University of Chicago law review 429. 
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According to Ngwena, ‘explicitly pitting the right to life of a foetus against the abortion rights 

of the woman in constitutional provisions is tantamount to contradictory reform’.878 What 

the Constitution does is that it criminalises abortion, which is evidenced by the Termination 

of Pregnancy Act that permits abortion, subject to narrow express or implied exceptions.879 

This perpetuates the discrimination against women and girls since abortion is a procedure 

that only women and girls undergo.880 Thus, the Youth Policy also infringes on the female 

youth’s right to abortion, which further burdens pregnant girls into child motherhood.  

More importantly, Zimbabwe remains under economic sanctions by the global donor 

community, which has caused the government to face huge challenges in promoting 

children’s rights. The implications and impact of economic sanctions on the capacity to 

address aspects of reproductive health care, family planning education/information and 

services have negatively affected the welfare of children. In view of the economic constraints 

Zimbabwe continue to face, it be fair or accurate to conclude that the State has contravened 

child rights to health. 

5.2.4 Girl and Young Women’s Empowerment Framework, 2014 

The Girl and Young Women’s Empowerment Framework (the Framework), is the principal 

piece of policy concerning the empowerment of girls and young women.881 This policy is a 

direct response to Zimbabwe’s obligation to address gender-based discrimination, which 

often expose girls to child motherhood. 882  For instance, the Framework obligates the 

                                                           
878Ngwena CG ‘Developing regional abortion jurisprudence: comparative lessons for African Charter organs’ 
(2013) 31(1) Netherlands Quarterly of Human Rights 26. 
879See section 4 of the Termination of Pregnancy Act. See also Ngwena CG ‘Inscribing Abortion as a Human 
Right: Significance of the Protocol on the Rights of Women in Africa’ (2010) 32(4) Human Rights Quarterly 828-
832. 
880Cook RJ and Howard S ‘Accommodating Women’s Differences Under the Women’s Anti-Discrimination 
Convention’ (2006) 56(4) Emory Law Journal 1040. See also CEDAW Committee, General Recommendation No. 
25 (2004) para. 8. 
881See the Girl and Young Women’s Empowerment Framework (the Framework) promotes the rights of girls 
and young women in Zimbabwe and enable them play a full and participatory role in society. The Framework 
equally endeavours to ‘promote and protect the rights of the girls and increase awareness of her needs and 
potential’. The Framework recognises that achieving equal participation of girls and young women would only 
be possible if Zimbabwe adequately addresses all forms of discrimination, violence as well as negative cultural 
attitudes and practices, such as child marriage, chinamwari, kuzvarira, chiramu, child rape, poverty and lack of 
education that affect girls and increase the risks of them becoming child mothers. See Chapter 2; the 
Framework (2014) p 5 and 9.   
882The Framework complies with Articles 2, 3, 4 and 5 of CRC, African Children’s Charter, CEDAW, and Maputo 
Protocol, which require Zimbabwe to adopt policy measures that combat discrimination and improve the 
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Ministries of Primary & Secondary Education (MoPSE) and Higher & Tertiary Education 

(MoHTE) to support street girl children ‘to continue with education and engage in gainful 

economic activities’.883 This dovetails with the Framework’s aim to ‘review and adopt long 

distance education programmes to make these affordable and accessible to under privileged 

rural girls and young women’.884  

Supporting girl children to enrol and continue with education reduces the prevalence of child 

motherhood.885 For example, girls would invest much of their time at school learning than at 

home, which can propel girls to fall pregnant prematurely and/or become child brides.886 In 

2016, the Zimbabwe Demographic Health Survey revealed that an alarming 45 per cent of 

girls aged 15 and 18 had born a child; 18 per cent were pregnant with their first child; and 64 

per cent had begun childbearing.887 In this context, ensuring that every girl acquires education 

safeguards her best interests by unlocking the enjoyment of other human rights. 888  It 

additionally empowers child mothers and girls to engage in gainful economic activities in 

                                                           
welfare of girls. See also sections 56 and 81 of the Constitution that prohibit of discrimination of girls on the 
grounds of sex and gender.  
883This advances the realisation of the rights of children, particularly girls, as established in the CRC and other 
international human rights instruments. See Girls and Young Women’s Empowerment Framework (2014) p 23. 
See UNICEF Child Rights Education Toolkit: Rooting Child Rights in Early Childhood Education, Primary and 
Secondary Schools (2014) 21 and CRC Committee General comment No. 13 (2011): The right of the child to 
freedom from all forms of violence, para 59.  
884See Girls and Young Women’s Empowerment Framework (2014) p 23-24. See also a similar discussion in the 
South African context by Arendse L ‘The obligation to provide free basic education in South Africa: an 
international law perspective’ (2011) 14(6) PER: Potchefstroomse Elektroniese Regsblad 101. 
885As noted earlier, education is an indispensable tool for achieving gender equality in Zimbabwe. In view of 
this, one can observe that there are strong linkages between child motherhood, culture, and poverty. 
Therefore, the Framework becomes relevant as it protects girl children from any form of vulnerability that is, 
or is likely to interfere with their education. It is for this reason that the ESCR Committee reiterates the 
importance of education as an empowerment tool for girls, which safeguards them from abuse that can cause 
child motherhood. According to the CRC Committee, ‘education will help to overcome barriers to participation 
so their voices can be heard’. See generally ICESCR General Comment No. 13: The Right to Education; CRC 
Committee General comment No. 21 (2017) on children in street situations para 42.is this not rather repetitive 
at this stage of the thesis? 
886This gives girls living in street situations an equal chance with other girls to acquire education; thereby, 
empowering them to overcome challenges, such as pregnancy that lead to child motherhood. By doing so, the 
Framework is in keeping with section 56(3) of the Constitution that prohibits discrimination based on 
economic or social status. See also CRC Committee General Comment No. 21 (2017) on children in street 
situations para 14. 
887Zimbabwe National Statistics Agency and ICF International ‘Zimbabwe Demographic and Health Survey 
2015: Final Report’ (2016) 93. 
888Global Campaign for Education ‘Ensuring a fair chance for girls’ in Aikman S and Unterhalter E (ed.) Beyond 
Access: Transforming Policy and Practice for Gender Equality in Education (2012) 37. Moriarty K ‘Achieving 
SDG4 through a Human Rights Based Approach to Education’ (2017) 10. See also African Commission on 
Human and Peoples’ Rights (2015) Concluding Observations and Recommendations on the 5th Periodic State 
Report of the Republic of Uganda (2010 – 2012) para 80.  
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society, which ultimately reduces the rate of child motherhood triggered by poverty, early 

pregnancies and child marriages.889 

In addition, the Framework addresses the issue of child motherhood through establishing 

‘friendly “second chance” educational and vocational skills development centres for out of 

schoolgirls & youths/ school drop outs/ never been in school’.890  These educational and 

vocational skills development centres are pivotal in empowering girls with skills, which 

stimulates their self-worth and making decisions that enable them to contribute meaningfully 

in society. 891  As observed by the Zimbabwe Demographic Health Survey in 2016, these 

centres have led to the reduction of the proportion of uneducated females in the country.892 

It is, therefore, evident that the Framework advances women empowerment, which 

eventually addresses child motherhood caused by lack of education (emphasis added). 

Furthermore, the MoWAGCD, MoPSE and MoHTE must educate ‘parents, guardians, 

community leaders and school authorities on the rights, needs and responsibilities of 

girls/young women and details on how to report child abuse’.893 This fortifies the Gender 

Policy, which requires legislators to simplify laws so that they become to the less literate and 

those who only speak vernacular. 894  As noted earlier, parents and/or guardians who 

perpetuate customary practices, such as kuzvarira that may lead to child motherhood are less 

educated.895  

                                                           
889Sloth-Nielsen J ‘Child Marriage in Zimbabwe: The Constitutional Court Rules No’ in Atkin B (ed.) The 
International Survey of Family Law (2016) 539; 550. See also Maswikwa B et al ‘Minimum marriage age laws 
and the prevalence of child marriage and adolescent birth: evidence from sub-Saharan Africa’ (2015) 41(2) 
International perspectives on sexual and reproductive health 59. 
890See the Girls and Young Women’s Empowerment Framework (2014) p23.  
891In addition, scholars such as Luseno observed that the greater exposure to education the greater girls and 
young women will be more motivated, able, and likely to use maternal and child health services such as family 
planning. See Luseno WK et al ‘Influence of school support on early marriage experiences and health services 
utilization among young orphaned women in Zimbabwe’ (20117) 38(3) Health care for women international 
285.   
892In 2016, the Zimbabwe Demographic Health Survey reported that 91 percent of females and 94 percent of 
males had ever attended school. See Zimbabwe National Statistics Agency and ICF International ‘Zimbabwe 
Demographic and Health Survey 2015: Final Report’ (2016) 7. 
893See the Girls and Young Women’s Empowerment Framework (2014) p27.   
894See National Gender Policy (2013-2017), p13. See also sections 7(a) and 63(a) of the Constitution. 
895For example, kuzvarira is a customary practice in which parents pledge their girl child into marriage as a 
form of debt repayment; hence, they prefer their own interests to the girl’s. One would view the parental 
interests that surround cultural practices linked to child motherhood as inconsistent with the protection of the 
best interests of the child. See also, Ekundayo O ‘Does the African Charter on the Rights and Welfare of the 
Child (ACRWC) only underlines and repeats the Convention on the Rights of the Child (CRC)’s provisions? 
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Educating all relevant stakeholders that deal with children also changes societal attitudes 

towards girl children, which enhances their survival and development.896 By respecting all 

children, regardless of sex or gender, society would be practically eradicating discriminatory 

practices that particularly hinder girls to enjoy life on an equal basis with boys.897 Therefore, 

educating parents and community leaders on the need to respect children as rights holders 

would change parental attitudes in that they would now consult and prioritise the interests 

of children when making decisions that concerns them. 

Moreover, the Framework obligates the Ministries of Women Affairs Gender and Community 

Development (MoWAGCD), and Justice Legal, and Parliamentary Affairs (MoJLPA) to ensure 

that the police and judiciary strictly enforce laws, which protect girls against all forms of 

abuse.898 This aims to create ‘an enabling environment where all girls and young women live 

without fear and exposure abuse, violence, exploitation and discrimination’.899 Echoing these 

sentiments, the case of S v Banda and S v Chakamoga, which dealt with child sexual offenders, 

reiterated the role of judicial officers as legal custodians of child protection.900 As such, High 

                                                           
Examining the similarities and the differences between the ACRWC and the CRC’ (2015) 5.7(1) International 
Journal of Humanities and Social Science 143-158.  
896The study, therefore, argues that education is a ‘substance-giver’, which acts as the guarantor of the 
enjoyment of the other human rights usually hindered by school dropout, early marriage and early pregnancy. 
See generally Hallfors DD et al ‘The impact of school subsidies on HIV-related outcomes among adolescent 
female orphans’ (2015) 56(1) Journal of Adolescent Health 79–84. See also Chaibva CN, Roos JH & Ehlers VJ 
‘Adolescent mothers’ non-utilisation of antenatal care services in Bulawayo, Zimbabwe’ (2009) 32(3) Curationis 
18. 
897As noted above, factors such as chiramu, rape, incest, child marriage lead to child motherhood; meaning 
these practices affect girls and not boys since pregnancy affects girls only. Therefore, these practices 
perpetuate inequality between boys and girls. See, Girls and Young Women’s Empowerment Framework 
(2014) p 27. Muridzo NG & Malianga E ‘Child sexual abuse in Zimbabwe: prevention strategies for social 
workers’ (2015) 5(2) African Journal of Social Work 49. 41-64.    
898This complies with sections 165 and 219 of the Constitution, which require both the judiciary and police 
service uphold the rule of law and enforce the law without fear or favour. This fortifies section 81, which 
protects children against all forms of exploitation and abuse that, for example, subject girls to child 
motherhood.  
899See the Girls and Young Women’s Empowerment Framework (2014) p27. See also CRC and CEDAW 
Committees’ Joint General Comment No. 31, which noted that girls need special care and protection against 
child marriages, since they subject girls to substantial risks of physical, emotional, sexual abuse as well as child 
motherhood. Committee on the Elimination of Discrimination against Women Committee on the Rights of the 
Child Joint general recommendation/general comment No. 31 of the Committee on the Elimination of 
Discrimination against Women and No. 18 of the Committee on the Rights of the Child on harmful practices, 
2014 CEDAW/C/GC/31-CRC/C/GC/18 para 55. 
900To measure themselves on whether they are giving the maximum protection accorded to girls against sexual 
violence by law, Charewa J challenged judicial officers to ask the following questions: 

‘What message is the judicial service sending, when a person more than twice the age of a child, is 
sentenced to serve a mere 12 months in jail? Is it in the paramount best interests of young persons to 
hand down a sentence that seems to suggest that were it not for S70 of Cap 9:23, this conduct would 
be perfectly acceptable?’ See, S v Banda & S v Chakamoga (2016) ZWHHC 47 p3. This is a repeat and 
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Court held that law enforcement officers must protect the best interests of children at all 

times, and more importantly:901 

‘The courts must be seen to apply the law in a manner that achieves the intended aim of the 

legislature in these cases: that is, to effectively protect children from predatory older persons 

and ensure the eradication, or seriously attempt to eradicate the problem.’ 

This implies that the police and judiciary must work hand-in-glove to bring predatory sex 

offenders to justice and hand down severe sentences that are intolerant of such offences.902 

As noted earlier, practices, such as sexual dalliance, kuzvarira and child marriage directly or 

indirectly predispose girls to vulnerability of sexual abuse. 903  Therefore, outlawing these 

practices, since they are harmful and violate the Constitution, protects girls against sexual 

exploitation, which may lead to child motherhood. 

Nonetheless, the main drawback of the Framework is that it fails to guarantee girls and young 

women in Zimbabwe the right to abortion. 904  This is true despite the Framework 

acknowledging that unequal power relations to negotiate safe sex are deeply rooted in 

cultural patrilineal practices.905 Abortion does not only make girls realise their sexual and 

reproductive health rights, but address the problem of girls with unwanted pregnancy as 

well.906 

 

                                                           
must be eliminated. Please cross-refer to your earlier discussion where the case is substantively 
discussed. 

901See S v Banda & S v Chakamoga (2016) ZWHHC 47 p3. 
902See sections 81, 164, 165 and 219 of the Constitution. 
903See Mudzuru case, which outlawed child marriages since they unjustifiably violate children’s rights in the 
name of culture. Mudzuru case p40-41. Corss reference to the substantive discussion required (in the legal 
chapter, under the constitution, then eliminate all repetitive materials. See also Sloth-Nielsen J and Hove K 
‘Mudzuru & Another v The Minister of Justice, Legal and Parliamentary Affairs & 2 Others: A review’ (2016) 
16(2) African Human Rights Law Journal 565. 554-568. See also generally Walker JA ‘Early Marriage in Africa-
trends, harmful effects and interventions’ (2012) 16(2) African Journal of Reproductive Health 236. 
904Instead, the Framework seems to take a conservative approach to access abortion because of its sensitive 
nature in the cultural, religious, social and political context of the country. See Girls and Young Women’s 
Empowerment Framework (2014) p29.       
905These practices make it a taboo for young women to demand use of preferred methods of contraception 
including abortion. See Girls and Young Women’s Empowerment Framework (2014) p15.       
906Savage-Oyekunle OA and Nienaber A ‘Adolescents' access to emergency contraception in Africa: An empty 
promise?’ (2017) 17(2) African Human Rights Law Journal 489. See also Gupta IS Human rights of minority and 
women: Human rights and sexual minorities (2005) 266-267.  

http://etd.uwc.ac.za/



174 
 

5.2.5 National Adolescent Sexual and Reproductive Health Strategy II (2016-2020). 

Zimbabwe launched the National Adolescent Sexual and Reproductive Health Strategy II 

(Health Strategy II) on 10 March 2017.907 The Health Strategy II aims to address a myriad of 

sexual and reproductive health challenges facing adolescents and young people.908  The need 

to improve access to sexual and reproductive health services for adolescents emanates from, 

amongst others, the 2015 Zimbabwe Demographic Health Survey. For example, the survey 

identified early and unplanned teenage pregnancies; maternal mortality; gender-based 

violence; and child marriages as challenges affecting young people in the country.909  

The Health Strategy II contains eight guiding principles and four main solution pathways that 

it deems useful in improving the sexual and reproductive health of adolescents and young 

people in Zimbabwe.910 The guiding principles include support to the human rights approach 

to sexual and reproductive health, imparting young people with life skills vital for sustainable 

for sexual and reproductive health behaviour change, and adequately caring for the varying 

sexual and reproductive health needs of young people through the provision of sexual and 

reproductive health services.911 The four main solution pathways include the reduction of 

household and youth poverty to keep more adolescents in school, and strengthened 

legislative and policy measures that support sexual and reproductive health to safeguard to 

young people their sexual and reproductive health rights.912 

                                                           
907The National Adolescent Sexual and Reproductive Health Strategy II (Health Strategy II) is a follow up to the 
first National Adolescent Sexual Reproductive Strategy of 2010-2015. See UNESCO ‘Zimbabwe launches Second 
National Adolescent and Youth Sexual and Reproductive Health Strategy, 2016-2020’ available at 
http://www.unesco.org/new/en/harare/about-this-office/single-
view/news/zimbabwe_launches_second_national_adolescent_and_youth_sexua/ (accessed 12 June 2018). 
908See generally Zimbabwe National Statistics Agency and ICF International ‘Zimbabwe Demographic and 
Health Survey 2015: Final Report’ (2016). The report revealed that adolescents in Zimbabwe face numerous 
sexual and reproductive health hazards, including unintended pregnancies; unsafe abortions; and sexually 
transmitted infections (STIs) because of their involvement in early and often unprotected sexual activity.  
See also Kabiru CW et al ‘The health and wellbeing of young people in sub-Saharan Africa: An under-
researched area?’ (2013) 13(1) BMC International Health and Human Rights available at 
https://bmcinthealthhumrights.biomedcentral.com/articles/10.1186/1472-698X-13-11 (accessed 1 July 2018). 
909 These sexual and reproductive health hazards are also affecting girls and young women in sub-Saharan 
Africa. See Lukale N ‘Adolescent reproductive health concerns in sub-Saharan Africa’ (2015) available at 
https://girlsglobe.org/2015/12/15/adolescent-reproductive-health-concerns-insub-saharan-africa/ (accessed 
28 June 2018).  
910See the Health Strategy II (2016-2020) p16-18 and 21. 
911See the Health Strategy II (2016-2020) p21.   
912See the Health Strategy II (2016-2020) p16-18. See further African Union Commission’s Decision on the 
Continental Policy Framework for the Promotion of Sexual and Reproductive Health and Rights in Africa (Doc 
EX.CL/225 (VIII) available at https://au.int/en/documents-41 (accessed 27 May 2018).  
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In the context of child motherhood, the Health Strategy II recognises that adolescent 

pregnancy rates remain high among young girls.913 Adolescent pregnancy has direct linkages 

with child motherhood because it forces pregnant girls become child mothers.914 Indeed, 

statistics have shown that 10 and 27 per cent of urban and rural young women, respectively, 

have begun child bearing. 915  Furthermore, uneducated girls have a higher risk of falling 

pregnant than their educated counterparts.916 The Health Strategy II further recognises that 

poverty exposes girls in rural areas to increased pregnancy risks largely than those in urban 

areas.917  

To address the problem of early pregnancy, the Health Strategy II enjoins Zimbabwe to 

increase ‘safe sexual health practices among adolescents and young people’.918 This includes 

making sexual health information and services that influence behaviour change concerning 

sexual practices easily and readily accessible.919 More importantly, educating young men and 

women on the use of family planning services, such as contraceptives, will also ensure that 

adolescents engage in safe sex practices. 920  This reduces the number of unintended 

                                                           
913Zimbabwe National Statistics Agency and ICF International ‘Zimbabwe Demographic and Health Survey 
2015: Final Report’ (2016) p16. 
914The UNFPA has revealed that sub-Saharan Africa countries, such as Zimbabwe contribute over 50 per cent of 
the global adolescent birth rate, as well as over 23 per cent of the burden of diseases associated with 
pregnancy and child and maternal ill health. UNFPA ‘Adolescent pregnancy: A review of the evidence’ (2013) 
14-15 available at https://www.unfpa.org/sites/default/files/pub-
pdf/ADOLESCENT%20PREGNANCY_UNFPA.pdf (accessed 17 June 2018). 
915The Health Strategy II (2016-2020) p4; Zimbabwe National Statistics Agency and ICF International ‘Zimbabwe 
Demographic and Health Survey 2015: Final Report’ (2016) p16. 
916Zimbabwe National Statistics Agency and ICF International ‘Zimbabwe Demographic and Health Survey 
2015: Final Report’ (2016) p16; Singh S ‘Hospital admissions resulting from unsafe abortion: estimates from 13 
developing countries’ (2006) 368(9550) The Lancet 1887. See also International Centre for Research on 
Women (ICRW) ‘Girls’ education, empowerment, and transitions to adulthood: The case for a shared agenda’ 
(2012) 8-9 available at https://www.icrw.org/publications/girls-education-empowerment-and-transitions-to-
adulthood/ (accessed 13 June 2018). 
917See the Health Strategy II (2016-2020) p4 and Chapter 2.5 above. Indeed, attention to the sexual and 
reproductive health of adolescent girls is closely associated with the need to eradicate poverty and inequality, 
which affect many girls. Thus, a lack of access to sexual and reproductive health care education, including 
contraceptives cause female adolescents to give birth to unplanned and unwanted children. UNICEF ‘The state 
of the world’s children 2011: Adolescence an age of opportunity’ (2011) 3 available at 
https://www.unicef.org/publications/index_57468.html (accessed 30 May 2018). 
918The Health Strategy II (2016-2020) p 21  
919The Health Strategy II (2016-2020) p 21. The policy complements the Youth Policy, which also requires the 
government to ‘promote norms for family planning, responsible sexual behaviour and equal involvement of 
both males and females in sexual and reproductive health’. Strategy 5.4.1(m) of the National Youth Policy 
(2013) p20.   
920Farber N Adolescent Pregnancy: Policy and Prevention Services (2009) 82; Chandra-Mouli V et al 
‘Contraception for adolescents in low and middle-income countries: needs, barriers, and access’ (2014) 11(1) 
Reproductive health available at https://reproductive-health-
journal.biomedcentral.com/articles/10.1186/1742-4755-11-1 (accessed 2 July 2018). 
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pregnancies, which ultimately reduces of the percentage of girls who become mothers 

prematurely.921 

In addition, providing both sexual health information and services to young women allows 

girls in marriages to engage in safe sex practice that can delay child bearing and rearing.922 

This also empowers child brides to challenge unsafe sex practices, since research has shown 

that child brides are often in a subservient position to their male partners.923 Customary 

practices, such as lobolo (bride price) further discourage a married girl who comes from a 

poor family to negotiate safe sex due to fear that the husband would demand his lobolo 

back.924 In this regard, ensuring that girls make use of family planning services reduces the 

risk of them falling pregnant and become child mothers.925  This also reduces the risk of 

pregnant girls whom parents force into marriage, since non-marital pregnancies jeopardise 

family honour.926 

Furthermore, the Health Strategy II is also consistent with human rights treaties, insofar as it 

guarantees adolescents' right to access sexual health information and services. For example, 

the policy complies with Article 14 of both the ACRWC and Maputo Protocol that accords girls 

the autonomy with regard to their sexual health needs.927 The CRC Committee, in General 

                                                           
921Yarrow E et al ‘Can a restrictive law serve a protective purpose? The impact of age restrictive laws on young 
people’s access to sexual and reproductive health services’ (2014) 22(44) Reproductive Health Matters 148; 
Bankole A et al ‘Sexual behaviour, knowledge and information sources of very young adolescents in four sub-
Saharan African countries’ (2007) 11(3) African Journal of Reproductive Health 29-30. 
922Santhya KG and Jejeebhoy SJ ‘Sexual and reproductive health and rights of adolescent girls: Evidence from 
low-and middle-income countries’ (2015) 10(2) Global Public Health 203-204; Moore SM and Rosenthal DA 
Sexuality in Adolescence: Current Trends (2006) 91.  
923See The Health Strategy II (2016-2020) p 4.      
924See Chizororo M and Natshalaya NR ‘The female condom acceptability and perception among rural women 
in Zimbabwe’ (2010) 7(3) African Journal of reproductive health 103. See also a similar discussion of lobola in 
the Namibian context by Thomas F ‘Global rights, local realities: negotiating gender equality and sexual rights 
in the Caprivi Region, Namibia’ (2007) 9(6) Culture, health & sexuality 607-608. 
925See UNFPA ‘Adolescents and Youth Dashboard – Zimbabwe’ available at 
https://www.unfpa.org/data/adolescent-youth/ZW (accessed 29 June 2018); Barnet H Sourcebook on Feminist 
Jurisprudence (1997) 6.  
926See Ouis P ‘Honourable traditions? Honour violence, early marriage and sexual abuse of teenage girls in 
Lebanon, the occupied Palestinian territories and Yemen’ (2009) 17(3) The International Journal of Children's 
Rights 455. See a similar discussion of family honour by Hoyek D et al ‘Murders of women in Lebanon: ‘crimes 
of honour’ between reality and the law’ in Welchman L and Hossain S (Ed) 'Honour': Crimes, Paradigms, and 
Violence Against Women (2005) 131. 
927Article 14(1) of ACRWC generally provides for the child’s ‘right to enjoy the best attainable state of physical, 
mental and spiritual health’. See Arts 1 and 14 of the Maputo Protocol. The Protocol also defines women to 
include girls; thereby, commanding that girls and women have equitable access to sexual health information 
and services. See also Durojaye E ‘Realizing access to sexual health information and services for adolescents 
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Comment 4, has also urged states to develop and implement programs that realise the sexual 

and reproductive health services, including access to contraception for adolescents.928 In this 

regard, the Health Strategy II affirms the sexual and reproductive rights of girls guaranteed by 

human rights treaties, which allows them to express their sexual autonomy. 

The provision of sexual health information and services also decreases scourge morbidity and 

mortality rates associated with adolescent sexual and reproductive activity.929 For example, 

ensuring that young men and women in rural areas have equitable access to contraceptives 

reduces premature pregnancies.930 The study, therefore, submits that if the provision and use 

of contraceptives among the youth increases, then by implication, the risk of early pregnancy 

also decreases. It is then clear that sexual health education empowers adolescents and young 

people with special attention being paid to sexual autonomy.931 This enables them to avoid 

risky behaviours and/or succumb to influences of spousal pressure, such as engaging in unsafe 

sex practices.  

Apart from providing sexual health information and services, the government must ensure 

that adolescents live in a friendly and protective environment.932 This obligation addresses 

                                                           
through the Protocol to the African Charter on the Rights of Women’ (2009) 16(1) Washington and Lee Journal 
of Civil Rights and Social Justice 159. 
928See Committee on the Rights of the Child (CRC), General comment No. 4 (2003): Adolescent Health and 
Development in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, para 26. 
The ESCR Committee, in General Comment 14, made similar recommendations that states should provide 
access to comprehensive sexual and reproductive health care services (including access to contraception) for 
adolescents. See UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14: 
The Right to the Highest Attainable Standard of Health (Art. 12 of the Covenant), 11 August 
2000, E/C.12/2000/4, para 23. 
929See the background of the Health Strategy II (2016-2020) discussed in the preface xiii. 
930Mashamba A and Robson E ‘Youth reproductive health services in Bulawayo, Zimbabwe’ (2002) 8(4) Health 
& place 278; Kim MI et al ‘Promoting sexual responsibility among young people in Zimbabwe’ (2001) 27(1) 
International family planning perspectives 15. 
931See the Health Strategy II (2016-2020) p22; Committee on Economic, Social and Cultural Rights, General 
comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant 
on Economic, Social and Cultural Rights), 2 May 2016, E/C.12/GC/22, paras 10 and 25. The ESCR Committee 
further urged state parties to amend or repeal: 

‘laws, policies and practices that undermine autonomy and right to equality and non-discrimination in 
the full enjoyment of the right to sexual and reproductive health, for example criminalization of 
abortion or restrictive abortion laws’.   

See Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual 
and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights), 2 
May 2016, E/C.12/GC/22, para 34.  
932The Health Strategy II (2016-2020) p25; UNIAIDS ‘Survive, Thrive, Transform - GS 2018 monitoring report: 
Current status and strategic priorities’ (2018) 20 available at 
http://www.unaids.org/sites/default/files/media_asset/EWECGSMonitoringReport2018_en.pdf (accessed 5 
July 2018).      
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child motherhood in the following manner: firstly, it prohibits customary practices, such as 

chiramu that subject girls to sexual violence.933 Secondly, traditional leaders must spearhead 

the elimination of sex discrimination and other obstacles that infringe on the rights of girls 

and young women.934 Lastly, the policy encourages open communication between caregivers 

and children in order to ‘dispel societal practices and attitudes that fuel negative SRH 

problems’.935  

Moreover, the Health Strategy II obligates organs of the state to address child marriage by 

harmonising laws and policies so that they specify a uniform legal age of marriage.936 The 

policy expressly prohibits child marriage by defining a child as ‘anyone less than 18 years’.937 

For this reason, the policy defines child marriage as ‘a situation where marriage, cohabitation 

or any arrangement is made for such marriage or cohabitation with someone below 18 

years’.938 As observed by scholars such as Singh, Clark and Ndugwa, preventing children from 

marrying reduces a girl’s risk to child motherhood emanating from child marriage.939  

                                                           
933The Health Strategy II (2016-2020) p25. See also a discussion of the customary practice of chiramu in 
Chapter 2; Kanchense JHM ‘Urologic and gynaecologic health problems among Zimbabwean women: What is 
the role of poverty?’ (2007) 27(5) Urologic Nursing 377-378.     
934The Health Strategy II (2016-2020) p 25; Sloth-Nielsen J ‘Child Marriage in Zimbabwe: The Constitutional 
Court Rules No’ in Atkin B (Ed) The International Survey of Family Law (2016) 553. See also Dekete W An 
investigation into the extent to which the Zimbabwean government and civil society have implemented 
Millennium Development Goal 3 (Gender equality and empowerment of women): The case of Ward 33 of Mt 
Darwin district in Zimbabwe (Unpublished Master of Administration thesis, University of South Africa, 2014) 
121. 
935The Health Strategy II (2016-2020) p25. As observed by the Filippa, Cronjé and Ferns’ survey in Chapter 2, 
the children of parents in diaspora complained of communication barriers between them and their caregivers. 
This can force adolescents end up confiding in their peers, who may negatively influence their decision-
making. Filippa OM, Cronjé EM and Ferns I ‘Left behind: A qualitative study of Zimbabwean adolescents 
affected by parental migration’ (2013) 45 Psychology in Society 44. They can cause early sexual debuts, which 
may lead to unintended pregnancy and child motherhood. See generally Peltzer K ‘Early sexual debut and 
associated factors among in‐school adolescents in eight African countries’ (2010) 99(8) Acta Paediatrica 1242-
1247. 
936The Health Strategy II (2016-2020) p26; Kim M et al ‘When do laws matter: National minimum age of 
marriage law, child rights and adolescent fertility 1989-2007’ (2013) 47(3) Law & Society Review 589.  
937This complies with sections 78 and 81 of the Constitution; Mudzuru case, p37; Article 21(2) of the ACRWC, 
which prohibit child marriage and the betrothal of children. See also Committee on the Elimination of 
Discrimination against Women Committee on the Rights of the Child Joint general recommendation/general 
comment No. 31 of the Committee on the Elimination of Discrimination against Women and No. 18 of the 
Committee on the Rights of the Child on harmful practices, 2014 CEDAW/C/GC/31-CRC/C/GC/18 para 19. 
938The Health Strategy II (2016-2020); UNICEF ‘Early Marriage, A Harmful Traditional Practice: A Statistical 
Exploration’ (2005) 4. 
939Singh S et al ‘Gender differences in the timing of first intercourse: data from 14 countries’ (2000) 26(1) 
International Family Planning Perspectives 23; Beguy D, Ndugwa R and Kabiru CW ‘Entry into motherhood 
among adolescent girls in two informal settlements in Nairobi, Kenya’ (2013) 45(6) Journal of biosocial science 
723; Clark S, Bruce J, and Dude A ‘Protecting Young Women from HIV/Aids: The Case against Child and 
Adolescent Marriage’ (2006) 32 (2) International Family Planning Perspectives 79. 
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The definition of child marriage also protects girls against cohabitation and other unions akin 

to marriage because they negatively affect the survival and development of girl children.940 

Indeed, a study by UNICEF observed that girls and young women who cohabitate are as 

equally vulnerable as are child brides.941 The study also argued that ‘cohabitation creates 

similar human rights concerns as marriage and young women under 18 years in such unions 

live with partners and take on similar roles as care givers, wives and mothers’.942 Thus, the 

Health Strategy II also addresses the problem of cohabitation, which Chapter 2 identified as 

a contributory factor to child motherhood.943 

Despite its positive attributes, the study submits that the Health Strategy II does not recognise 

a female adolescent’s right to abortion. For instance, the policy enjoins the government to 

provide contraceptives, condoms, STD treatment drugs and Anti-Retroviral Therapy, but not 

to terminate pregnancy.944 This is also evidenced by the fact that the policy requires health 

service providers to teach adolescents how to use contraceptives and condoms in order to 

avert unintended pregnancies.945 This explains why the Health Strategy II prioritises access to 

maternal care such as antenatal, natal and post-natal care for adolescents.946 It also explains 

why the Youth Policy guarantees the youth the right to ‘freedom to choose, to participate in 

and take decisions in matters affecting them and be ready to accept the consequences of 

                                                           
940International Planned Parenthood Federation and the Forum on Marriage and the Rights of Women and 
Girls ‘Ending child marriage: A guide for global policy action’ (2006) 8. See a similar discussion by UNFPA urging 
Albania to proscribe marriage and/or cohabitation involving children in UNFPA ‘Child Marriage in Albania – 
Overview’ (2012) 2 available at https://albania.unfpa.org/sites/default/files/pub-
pdf/unfpa%20albania%20overview_0.pdf (accessed 30 June 2018). 
941UNICEF ‘Early Marriage, A Harmful Traditional Practice: A Statistical Exploration’ (2005) 1.  
942UNICEF ‘Early Marriage, A Harmful Traditional Practice: A Statistical Exploration’ (2005) 1; Noël-Miller CM 
‘Partner caregiving in older cohabiting couples’ (2011) 66(3) Journals of Gerontology Series B: Psychological 
Sciences and Social Sciences 342. 
943See generally Chapter 2 above.  
944The Health Strategy II (2016-2020) p24. 
945This argument draws support from the fact that condoms allow girls and young men to have protected 
intercourse, while emergency contraceptives prevent pregnancy after unprotected intercourse. Trussell J, 
Raymond EG and Cleland K ‘Emergency contraception: A last chance to prevent unintended pregnancy’ (2017) 
available at https://www.popline.org/node/664747 (accessed 5 July 2018); Blumenthal PD, Voedisch A and 
Gemzell-Danielsson K ‘Strategies to prevent unintended pregnancy: increasing use of long-acting reversible 
contraception’ (2010) 17(1) Human reproduction update 122. 
946The Health Strategy II (2016-2020) p23. Indeed, the emphasis on the need to provide antenatal and post-
natal care points to the fact that the government of Zimbabwe would rather have girls keep their pregnancy 
than provide alternatives, such as abortion. For this reason, the study submits that the goal to increase safe 
sexual and reproductive health practices among girls would only be realised if all the available options would 
be set on the table and let the girls choose for themselves which options would be most viable for their 
differential circumstances.   
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their decisions’.947 This implies that girls who fall pregnant have to bear the consequences 

and carry their pregnancy to full term. By restricting the right of girls to terminate pregnancy, 

the Health Strategy II is invariably contributing to the problem of child motherhood.948 

5.2.6 National Cultural Policy, 2015 

The National Cultural Policy (Cultural Policy) of 2015 is Zimbabwe’s specific policy document 

concerning culture. 949  The policy gives effect to section 63 of the Constitution, which 

guarantees the right to culture.950 The policy has five main objectives, which include creating 

a culture that celebrates the country’s diverse heritage, creating an environment that fosters 

equal participation, and reinforcing the ideologies of unhu/ubuntu.951 Six principles guide the 

Cultural Policy. These include sovereignty, equal respect for all indigenous cultures, African 

renaissance and unhu/ubuntu.952 The Cultural Policy has also domesticated some regional and 

international human rights treaties so that it conforms to the standards set by these 

instruments.953 

In addition, the Cultural Policy has eight priority areas.954 The priority area on safeguarding 

Zimbabwe cultural identity could be relevant to the issue of child motherhood. For example, 

it aspires ‘to promote and preserve beliefs, values, customs and traditions that enhance 

human dignity, and ensure action against customs and traditions that undermine human 

dignity’.955 As discussed earlier, customs and/or traditional practices such as child marriage, 

kuzvarira, and chiramu both undermine the respect of the rights of girl children (including 

their human dignity) and increase the prevalence of child motherhood.956  Therefore, by 

denouncing such negative customs, the government of Zimbabwe is not only reinforcing the 

promotion and preservation of human rights but also protecting girls from becoming child 

mothers. 

                                                           
947National Youth Policy (2013), p26.   
948Thus, the Health Strategy II (2016-2020) follows the bad precedent set by the Constitution and other laws 
and policies that fail to affirm the positive rights of girls to express their sexual autonomy. 
949The National Cultural Policy (2015), p2.  
950See section 63 of the Constitution. 
951The National Cultural Policy (2015), p16-17.   
952The National Cultural Policy (2015), p18-19.    
953The National Cultural Policy (2015), p21-22.   
954See, The National Cultural Policy (2015), p23-31.   
955The National Cultural Policy (2015), p23.   
956See generally Chapter 2 above. 
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Another priority area that could be relevant to the issue of child motherhood is that of 

education and training.957  Through this priority area, the Cultural Policy seeks to impart 

‘culture education and training through formal education in schools, colleges and universities 

in the country’.958 The study argues that if this objective is achieved, the goal of eliminating 

negative customs that undermine human dignity could also be fostered by implication. For 

example, if the impartation of culture education would include enlightening people on how 

practices such as child marriage, kuzvarira, and chiramu violate the rights of girls, then, this 

would address some of the causes that force girls to become child mothers. 

However, the priority area on the ‘appreciation and respect for indigenous Zimbabwean 

identities and cultural diversity’959 is problematic. Firstly, it promotes traditional rites and/or 

ceremonies, such as chinamwari that encourage children to engage in premature sexual 

activities. This exposes girls to risky behaviours that may cause early pregnancy resulting in 

early motherhood. Secondly, the call to promote and respect cultural diversity arguably 

requires tolerance of all customs, even those that undermine human dignity, because people 

observe different traditional beliefs. Therefore, tolerating cultural diversity by allowing 

practices like child marriage, chinamwari, kuzvarira, and chiramu to undermine the rights of 

girl children, is both a constitutional and international human rights law violation. 

Overall, the Cultural Policy has significant interventions that could be useful for Zimbabwe to 

curb the prevalence of child motherhood.  However, the failure to identify/state some of the 

customs and traditions that undermine human dignity as well as its tolerance to such negative 

practices in the name of cultural diversity remain as the policy’s major drawbacks. 

5.3 Conclusion 

The chapter has provided a critical analysis of the policy framework that can protect girls 

against child motherhood in Zimbabwe. It has assessed the compliance of Zimbabwe’s policy 

framework with international and national laws on the protection of girls against child 

motherhood. The chapter has highlighted that Zimbabwe has progressive policies that could 

facilitate the protection of girls against child motherhood, including providing express 

protection of the rights of children in general and the right to gender equality in particular. 

                                                           
957The National Cultural Policy (2015), p31.    
958The National Cultural Policy (2015), p31.     
959The National Cultural Policy (2015), p24.      
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The policies have also proscribed child marriage and any other form of discrimination that 

perpetuates child motherhood. 

The chapter has also identified gaps in these policies that do not send a strong message in 

safeguarding girls against factors that cause child motherhood. For instance, most of the 

policies and policies prohibit gender discrimination with others going as far as denouncing 

child marriage and cohabitation. However, the common gap identified across the policies was 

the lack of expressly guaranteeing girls and young women the right to abortion. The study 

submits that the right to abortion enables girls and young women with the choice to 

terminate unwanted pregnancy. This has the double effect of reducing the number of girls 

and young women who fall pregnant and become child mothers. 

Therefore, Chapter 5 concludes that Zimbabwe needs to take extra measures that ensure that 

girls fully enjoy their sexual and reproductive rights, for example. This will put Zimbabwe in a 

position where it conforms to international human rights standards that protect girls and child 

mothers in particular. In view of this, the next chapter explores the measures Zimbabwe could 

take to address the gaps which have been identified. For example, the study recommends 

Zimbabwe to, among others, ensure equal access to and uptake of health services, ensure 

equal access to education and provide adequate support to child mothers.  
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CHAPTER 6 

CONCLUSION AND RECOMMENDATIONS 

6.1 Conclusion  

The thesis has sought to review the legal and policy framework of Zimbabwe in the protection 

of girls against child motherhood and the rights of child mothers. It further has revealed that 

child motherhood has direct linkages with human rights law, socio-economic and cultural 

factors. In addition, the legal and policy frameworks of Zimbabwe do not adequately respond 

to protecting girls against becoming child mothers and the rights of mothers. For instance, a 

number of laws need to either be amended or enacted in addition to sufficiently implemented 

and enforced. It is therefore crucial to ensure adequate budgeting in order to realise 

children’s rights. For these reasons, the next section proposes some recommendations that 

may be useful to protect girls against child motherhood and the rights of child mothers in 

Zimbabwe. 

6.2 Recommendations  

(i) Prohibit the betrothal and marriage of girls, without exception  

The critical analysis of the legislative framework that can address child motherhood in this 

study revealed that the Marriages Act and the Customary Marriages Act are not compatible 

with the human rights standard of 18 as the minimum age of marriage. For instance, the 

Marriages Act prescribes 16 and 18 as the minimum ages of marriage for girls and boys, 

respectively. This differential treatment predisposes girls to child marriages so as the 

Customary Marriages Act that allow girls to marry when they reach puberty stage. In addition, 

the Children’s Act conflicts with the international and regional standards on the definition of 

the child. It defines a child as a person below 16 years, whereas international law regards a 

child as a person below 18 years. Further, these pieces of legislation also violate the 

Constitution of Zimbabwe that defines a child as a person below 18 years and sets the 

marriage age at 18, without exceptions. 
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To ensure implementation of laws, which prohibit child marriage, Zimbabwe must align its 

laws to stipulate 18 as the age of majority. The provision of free and accessible birth and 

marriage registration mechanisms is also relevant in deterring child marriages, which are key 

drivers of child motherhood. The Government of Zimbabwe must also raise awareness 

amongst schoolteachers, children and parents about the illegality of child marriage, as 

expounded by the Mudzuru case. Schoolteachers must also assist girls with re-entry to schools 

following pregnancy. 

(ii) Ensure full enforcement of laws, penalties and sanctions 

To enforce the protection of girls against child motherhood, Zimbabwe must impose penalties 

and sanctions on any person who facilitate a child marriage, kuzvarira, chiramu and other 

forms of abuse that expose girls to early pregnancy. In addition, lawmakers must also impose 

penalties and sanctions on any person who violates or threatens to violate the rights of a child 

mother by exposing the child mother to emotional, sexual, and physical exploitation and/or 

neglect. Zimbabwe must also protect whistle blowers: teachers, health providers, marriage 

officers and other government employees who report or disclose child marriage or the 

suspicion or possibility of a child marriage, the violation or the suspicion or possibility of the 

right(s) of child mothers and child brides.  

(iii) Ensure equal access to education 

The thesis revealed that section 75 of the Constitution in addition to section 4(5)(b)(1) of the 

Education Act discriminate against the right to education of some children based on their 

nationality or physiobiological maturity. The study recommends Zimbabwe to amend its 

educational provisions to ensure that every child, regardless of the nationality, 

physiobiological or gender, enjoy the right and access to education, without discrimination. 

The retention of children in school is essential to prevent child marriage and mitigating its 

effects, such as early pregnancy as well as realise the right of girls and child mothers to 

education. To ensure equal access to education, Zimbabwe should include measures to 

encourage pregnant girls to keep attending or to return to school. It is compulsory for the 

government to facilitate the retention and re-entry of pregnant or married girls in schools and 

to develop alternative education programmes such as skills acquisition and vocational training 

in circumstances where women are unable or unwilling to return to school following 

pregnancy or marriage. 
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Zimbabwe should also pursue policies and plans designed to achieve equal access by girls and 

boys to education. These may include giving incentives to parents to send their girls to school, 

ensuring that sanitary facilities are available to girls at school or reducing the exposure of girls 

to violence at or whilst making their way to school, as well as having bursary programmes 

that target teenage girls living in areas infested by early pregnancies and child marriages 

(iv) Ensure equal access to and uptake of health services 

In line with international and regional human rights law, girls have the right to enjoy their 

highest attainable state of physical and mental health. This includes the right to access to a 

comprehensive range of sexual and reproductive health care and services. Child motherhood 

deprives girls of the full complement of their right to health and increases their risk of 

exposure to sexually transmitted infections, including HIV and AIDS. To encourage the uptake 

of sexual and reproductive health services, Zimbabwe must implement comprehensive 

sexuality education and information programmes, contained in the Health Strategy II, 

National Gender Policy and other policies.  

The thesis also showed that section 48(3) of the Constitution denies women and girls the right 

to abortion, as it protects the right to life of an unborn child. In addition, the Termination of 

Pregnancy Act must permits abortion under strict conditions, namely if the pregnancy was 

due to unlawful intercourse such as incest or rape, or threatens the life of the pregnant 

women or girls. The Code also criminalises termination of pregnancy outside the scope of the 

Termination of Pregnancy Act.  

To address this problem, Zimbabwe must draw lessons from the South African Choice on 

Termination of Pregnancy Act, which makes provision for abortion on request in the first 

twelve weeks of pregnancy.960 There is no requirement, at all, to furnish supporting reasons. 

From the 13th to the 20th week of pregnancy, the Act recognises, inter alia, socio-economic 

circumstances as a ground for abortion.961 More importantly, the Act does not require the 

consent of a parent or guardian where a minor requests abortion.962 Thus, Zimbabwe must 

                                                           
960See section 2(1)(a) of the Choice on Termination of Pregnancy Act of 1996. 
961See section 2(b)(iv) of the Choice on Termination of Pregnancy Act of 1996. 
962See section 5(3) of the Choice on Termination of Pregnancy Act of 1996. However, this applies only where 
the minor has otherwise the intelligence and maturity to understand the nature, purpose and inherent risks of 
a proposed abortion procedure so as to give informed consent. 
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avail medical abortion to all pregnant girls since child motherhood exposes girls to high risk 

of pregnancy-related health complications. 

Furthermore, Zimbabwe must avail age appropriate information about sex, sexuality, sexual 

and reproductive health rights and sexually transmitted infections, including HIV and AIDS to 

schools and public population. Comprehensive sexuality education should also include age 

appropriate information about what constitutes consent to sex, as distinct from consent to 

marriage, and information about gender, sexuality and social norms and stereotypes that 

perpetuate gender inequality and its manifestations, which predispose girls to child 

motherhood and negatively affect the rights of child mothers. 

Zimbabwe must then ensure that contraceptive methods such as condoms, hormonal 

methods and emergency contraception should be easily and readily available to sexually 

active adolescents.963 The CRC Committee in General Comment 4 has additionally called upon 

Zimbabwe, among other member states to ensure access to safe abortion and post-abortion 

care services to any girl or woman in need.964 While it is common knowledge that Africa has 

one of the highest mortality rates in the world, adolescent girls are the worst affected.965 

Accordingly, the use of contraceptives is beneficial in preventing unwanted or early 

pregnancy.966  

                                                           
963Despite its positive attributes, some scholars have contested the right for adolescents to access family 
planning. For example, Saunders has argued that access to contraceptives would require member states to 
distribute contraceptives or give pornographic sex education in schools. In a similar fashion, Blanchfield also 
argued that this right would trump other rights, more specifically the rights and duties of parents and legal 
guardians as child custodians. See Saunders WL The Convention on the Rights of the Child and the UN Special 
Session on Children (2001); Blanchfield L United Nations Convention on the Rights of the Child: Background and 
Policy Issues (2010) 15.   
964In General Comment No. 4, the CRC Committee also reiterated that ‘State parties should provide 
adolescents with access to sexual and reproductive information, including on family planning and 
contraceptives, the dangers of early pregnancy, the prevention of HIV/AIDS and the prevention and treatment 
of sexually transmitted diseases (STDs)’.  See Committee on the Rights of the Child, General comment No. 4 
(2003): Adolescent Health and Development in the Context of the Convention on the Rights of the Child, 1 July 
2003, CRC/GC/2003/4, paras 26 and 28.  
965World Health Organisation Trends in maternal mortality: 1990 to 2015: estimates by WHO, UNICEF, UNFPA, 
World Bank Group and the United Nations Population Division (2015) 28. Geneva: World Health Organisation. 
Committee on the Rights of the Child, Concluding Observations of the Committee on the Rights of the Child: 
Kenya (2016) para 49. 
966Committee on the Rights of the Child, General comment No. 4 (2003): Adolescent Health and Development 
in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, para 32. Christiansen 
CS, Gibbs S Chandra-Mouli V ‘Preventing early pregnancy and pregnancy-related mortality and morbidity in 
adolescents in developing countries: The place of interventions in the pre-pregnancy period’ (2013) Journal of 
pregnancy 1-5. Patton GC et al ‘Global patterns of mortality in young people: a systematic analysis of 
population health data’ (2009) 374(9693) The Lancet 881–892.  
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(v) Ensure the promotion of access to justice  

Throughout this study, it was revealed that many girls and child mothers do not enjoy their 

fundamental rights, including the right to education, dignity, highest attainable standard of 

health and right to be free from sexual exploitation. As such, Zimbabwe must address the 

systematic inadequacies in the administration of justice, such as lack of infrastructure, 

resources, adequate laws, well-trained personnel and corruption that are hindering effective 

protection of the rights of girls and child mothers. Additionally, the study recommends 

Zimbabwe to provide for appropriate remedies when there is a violation of children’s rights. 

The judiciary, Zimbabwe Human Rights Commission, Gender Commission and other 

institutions and statutory bodies must enforce the Constitution to ensure access to effective 

assistance in justice processes. 

(vi) Provision of adequate support child mothers  

The study recommends Zimbabwe to provide support to child mothers by, for example, 

assisting them to continue with their education. The government must also provide child 

mothers with comprehensive social protection and health services, such as access to 

contraceptives that control fertility. Zimbabwe should also put in place mechanisms that 

support child mothers fulfil their parenting roles in respect of their own children. The 

government should also target and support teachers, health providers, judicial officers, the 

police, religious, community and traditional leaders, national human rights institutions, 

bodies with a human rights mandate and Civil Society Organisations to provide legal, health, 

psychosocial or other services to girls and child mothers. Recognising the links between child 

motherhood and gender inequality, the study encourages Zimbabwe to promote the 

participation of men and boys in protecting the rights of girls and child mothers. 

 
(vii) Ensure resource allocation and budgeting 

To meet her obligations as outlined in national, regional and international human rights law, 

the thesis recommends Zimbabwe to address corruption and allocate sufficient budgetary 

and other resources towards protecting girls against child motherhood and rights of child 

mothers. To be effective in achieving this, ZIMSTAT and other bodies must collect annual data 

on school enrolment, school attendance, school completion and drop out, the uptake of 

health and other social services, birth and marriage registration. This gives Zimbabwe a clear 
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picture on areas that need more resources to combat children’s rights violations that 

specifically affect girls and child mothers. 

 
Finally, this thesis argues that girls, even those who are not necessarily in a marriage, need 

special care and protection. Research has shown that girls are generally more prone to sexual 

abuse than boys in Zimbabwe.967 The risk of sexual abuse on girls living in poor families 

increases due to poverty as it may force them resort to selling sex for survival.968  This is why 

section 29 of the SADC Child Marriages Model Law categorises girls as vulnerable children, 

whom State Parties must provide protection against sexual exploitation. 969  Thus, 

governments must strive to provide necessary care and protection for the girl child.970 These 

interventions are significant in protecting girls against child motherhood and the rights of 

child mothers.  

 

 

 
 

 

 

 

 

 

 

 

 

                                                           
967Richter L et al ‘Reported physical and sexual abuse in childhood and adult HIV risk behaviour in three African 
countries: findings from Project Accept (HPTN-043)’ (2014) 18(2) AIDS and Behavior 384. 381-389. Rumble L et 
al ‘Childhood sexual violence in Zimbabwe: Evidence for the epidemic against girls’ (2015) 46 Child abuse & 
neglect 60-66. 
968Chirizva I Child prostitution in Shamva in Zimbabwe (unpublished Bachelor of Arts Honours Degree in 
History, Midlands State University, 2016) 32-34. 
969See, section 29 of the SADC Child Marriages Model Law.corss reference to where it is substantively 
discussed is required. 
970See, section 29 of the SADC Child Marriages Model Law. 
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