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Abstract

The most contentious issue in the present South African Constitution is the realization of the rights entrenched
therein. These rights are contentious because they are justifiable in their nature, subject to judicial processes and
courts have in many cases interpreted them to impose positive and negative duties against the state. Positive duty
means that it is the state responsibility to ensure that at least something is done (positively) in the realization thereof
and negative duty means that the state must refrain from obstructing the functioning of the right. It is often argued
against the realization of the rights that the state has limited resources to put rights in reality because for the rights
to be realized they require pumping in of resources. In the discussions of the right to sufficient water and sanitation
on which this paper is focusing, various factors make this right a little difficult to be realized. These factors include
amongst others the scarcity of water resources in the country and the tension between human and environmental
needs in the resource utilization. This paper therefore tries to show that the right of access to sufficient water and
sanitation must be realized and that the available water resources must be used so that both human and
environmental demands do not compromise one another. It is therefore argued that the state has to realize this
right, where possible by focusing on groundwater as an option in the realization thereof. The Constitution will
therefore form the backbone of this paper. | shall supplement the Constitutional discussion with Policy or Strategy,
Legislation and on Ecological (environmental) perspective. This research therefore tries to provide a potential
solution to the problems surrounding Water resotrces between humans and the environment in relation to the use

of the water a natural resource.
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CHAPTER 1

Groundwater Contribution
1.1. Introduction
1.2. Problem Statement

Groundwater confributes between 45 and 60 per cent of the domestic water supply and 90 per cent of the rural
water supply.! When the resource is used for human needs, due care must be taken of environmental needs
as well. Akthough groundwater contributes up to a maximum of 97 per cent towards human needs, there still
remains a challenge to speed up the delivery of safe water because about eight million rural people are without
safe water.2 The environment on the other hand requires water for its survival. Despite the recognition of the
water needs for the environment in the early 1970’s, poor understanding of South African hydrology prevailed
when our water law was developed. This is reflected in the different legal rules, which are applied differently in
the management of water resources-and where different legal status is being given to water resources.>
Groundwater was regarded as private water, subject to-private management by owners, and surface water
governed by the Department of Water Affairs (DWA).4

Human water needs are dependent on the natural environmental functions such as photosynthesis,
decomposition of material, recycling of substances, particularly oxygen, nutrients and carbon dioxide.> The
concept of water for the environment is' defined by Rabie as the ‘minimum water quality and quantity which
aguatic ecosystems require for their organisms to survive and for them to be able to perform their normal
functions.® Human and environmental needs are interdependent and the function of the one depends on the
other. This results in the increased consumption of water for domestic purposes especially in developing
countries such as South Africa, in both urban and rurd areas. This happens even though most rural
communities do not have access to water supply. In some areas large water schemes have resulted in the

lowering of the water table, causing wells to dry up. Consequently, those who depend on this resource find it

! Water Research Commission, Towards Resources Directed Measures: Groundwater Component (RDM] report, April 2002
(available in www uwc ac.za/ earthscience)

2 Statement by the Minister of DWAF, Mr. R Kasrils, Effective exploitation of hidden treasure could ensure a better life for all,
published 27 November 2000 {available in www. dwaf gov.za)

3 A Rabie, Waler for the Environment 1998 (61) THRHR at page 111

4 JR. Vegter, Groundwater Development in South Africa and an Introduction to the Hydrogeology of Groundwaler Regions. Prepared
for the WRC by Vegter (Hydrogeologica! Consultant) WRC Report Mo TT 134 June 2001 p- 45

5Rabie {fn 3), Para3 atp- 112

¢ Rebie (fn 3), Para3 atp- 112



difficult to collect water. The over-utilization of water resulted in great difficulties especially to women,
specifically in rural areas where women in particular bear the burden of obtaining water.

It must be noted that in the demand for water, both human and environmental needs have an impact on the
resource, which has now become deficient In view of this it is unwise that emphasis should be placed on
surface water only as a resource that could bring a better life for al. There exists another reliable resource, a
‘hidden treasure”, which the Minister of the Department of Water Affairs and Forestry (DWAF) indicated as
indeed a reliable natural resource for the betterment of the lives of our people. He referred to several areas
where this resource is already being utilized. The Minister cited the rural village as an example where the wel is
widely seen as the source of life and security for the local community.” This resource is groundwater. The
vaue of groundwater therefore has to be recognized, and management mechanisms and enforcement
measures be put into place to protect and to prevent damage to this resource. The Constitution is the guiding
mechanism in the realization of rights. However, these rights are meaningless unless doors are opened so that
people could become aware that they exist, especially people in rural communities. The State must provide the
means through which these rights could become reality. In that way the State would be complying with its

obligations under the Constitution and with court decisions:

1.3. Objectives

South Africa falls within the category of water deficient couniries {i.e. water is scarce). The main objective of
this paper is to emphasise concern and to indicate that 'South Africa’s water skuation is at a stage where all
waker resources should be utilized ‘effectively and sustainably. All'water resources have to be used and the
country should be able to rely upon these resources irrespective of their occurrence in the cycle because
refiance on one resource results in scarcity of water resources in general Moreover, this could result in the
neglect of other, aternative resources as reliable resources that could be used to ease the bves of South
Africa’s people.

Since our water resources are differentiated because of the occurrence in the water cycle (for example surface
and groundwater) surface water is predominantly used and has decreased in quantity as well as quality. Human
activities such as pollution and global warming have an impact on the resource. This paper fries to explore the
possibility of expanding the utilization of groundwater as an option in the realization of the right of access to

sufficient water and sanitation in rural communities, also there where groundwater is already often used.

7 See statement by the Minster of DWAF, (fn 2)



Moreover, the differentiation of the water resources caused by the previous water laws with regard to their
management has resulted n the vulnerability of this resource (groundwater). This research intends to show that
all water resources have to be managed, conserved, protected and developed in a holistic and integrated
manner so that its utilization could be sustainable and could benefit humans and the environment to the

advantage of the present generation as well as future generations in these rural communities.

1.4. Research Methodology

This research will be desk bound; there will be more reading of books, articles, journals, internet websites and
case law as well as Government publications.

This research study is based on qualitative and quantitative methods. The qualitative method wil help reveal
the role players in the delivery of water in safe quality and in what quantity. | considered the qualitative method
useful for this study because it would give a wider scope and understanding of the use of groundwater for
human and environmental needs. In this sense the qualitative method has great potential to deliver sufficient
information. This information will be useful because it will enable me as a researcher to gain more knowledge of
groundwater management, protection, conservation-and-development in relation to the other water resource,
surface water. it will dso help me to understand the role of the Government in fulfilling its constitutional
obligations, particularly towards rural communities. This method will also help me to understand the extent to
which water policy, regulations and strategy are applicable in the management of water resources in South
Africa.

The qualitative method is important in this study because ‘it will enable me as a researcher to understand the
nature of the resource, its importance for human use and its reliability as a source. The research wil not be a

comparative study of other national lega systems, but will refer to international instruments.

I chose this topic in order to gain experience in the manner in which South Africa’s natural resources (water)
are governed in relation to their use. | shall formulate a number of specific questions for interviews. These
questions will be asked to obtain information needed in the utilization of groundwater. This research wil be
desk bound, as it will be conducted through reading books, joumnals, newspaper articles and internet websites.
Review of the literature gathered from these different sources will give insight into the need and importance of
using groundwater as an option for the realization of rights entrenched in the Constitution, particularly in rural

communities.



| shall also use the results of quantitative research in this field. This will provide information about the extent to
which groundwater is already utilized, about the impact on the resource as well as about the possibility of
increasing the use of groundwater. This information will be related to the number of people who are still without
water services. It will also be related to the needs of the environment. In this way | shall be able to use the best

available information to base my arguments on.

1.5. Literature Review

Groundwater is a recognized water resource n South Africa. Groundwater is a “precious resource”8 Our
National Water Act (NWA) recognizes it as a water resource for the benefit of present and future generations
including environmenta needs.® Groundwater by its nature is found underground. It can only be utilized once it

has been extracted from the ground.

In South Africa, since 1910 and until 1984 the State Boring-Services of the Department of Irrigation and Water
Affairs (DIWA) were responsible authorities for the dnlling of groundwater. They were drilling groundwater
solely for the purposes of providing water to farmers, local authorities and Govemmental departments in the
Transvaal region.’0 From 1910 to 1984 there were 125 000 holes of groundwater.!! These holes were driled
during investigations aimed at deveioping supplies for focal authorities and for research purposes.'? What is
important about this time frame is that these boreholes were not only drilled for governmental purposes but for
community development in water supplies.*® The Enslin commission of enquiry estimated that in 1965 and 1970

respectively about 9 166 and 10 410+ million n? of groundwater was utilized® Most important from the

8 Ray Schmidt, You are precious resource (available at groundwaten@co portage wi.us)

9 NWA Definition section 1(ii} borehole- includes a well, excavation or any artificially constructed or improved underground cavity
which can be used for the purpose of — (@) intercepting, collecting or storing waterin or removing water from an aquifer; (b) observing
and collecting data and information on water in san aquifer; or (c) recharging an aquifer

10 Vegter (fnd) p- 5

"yegter (fn4)p-5

12 Vegter (fn4)p 5

13 Vegler(fn 4 p 5



commission report was the fact that 895 and 1 128 million m® were obtained from groundwater.!4 It was realized

that there was a need for the acceleration in the development and quantitative assessment of groundwater. 15

In 1956 the Water Act did not only focus on the scientific siting but also on assessing the realization of
groundwater supplies.'6 In 1966 the Department of Water Affairs instituted a commission of enquiry that found
that there was a progressive countrywide drop in groundwater levels and gradual exhaustion of groundwater. !
The commission dso found that, while over-pumping was going on in a number of areas with the resultant
steady depletion of stored underground water, the underground resources of the country as a whole were not
being fully exploited.'8 The commission concluded that the country had limited natural water resources and had
reached a stage where it was becoming of cardinal importance to develop the remaining resources with the
outmost care and to utilize them as efficiently as possible.!® Because of the water resource conditions the
commission recommended that there should be effective co-ordination of research conducted by various
organizations. The WRC was established as an autonomous statutory body in terms of the Water Research Act
34 of 1971.20 its function was “to confribute effectively to the best quality of life for the people of South Africa by
promoting water research and the-application of research-findings. Therefore, the WRC endeavours
dynamically and purposefully to:

¢  Promote co-ordination, communication and co-operation in the field of water research.

¢  Eslablish waler research needs and prioritie

¢ Fund water research on a priority basis

*  Promote effective transfer of information and-techrology.”

The research approach by the Commission was multidisciplinary as spelt out in section 2 (3) of the Act:
‘research in respect of the occurrence, preservation, conservation, utilization, supply, distribution, purification,

pollution or reclamation of water supplies and water, and the use of water for agricultural, industria or urban

purposes”.

4 Vegter |

% Vegler { )

16 Vegler (fn.

7 Vegter (fn 4) p 21
1 Vegler (fn

8 Vegter (

20 Vegter {



Groundwater is part of the hydrological cycle.2! Hydrological cycle is described as the sum of global
phenomena, although in reality only a small part of the global water traverses the full cycle from the ocean to
atmosphere, to land, and back into the ocean.22

This water is stored underground in rocks and sediments which are capable of storing and transmitting

quantiies of groundwater acquifers.23

As a water resource, groundwater must be subjected to the same regulations that regulate the use of water
resources in general. Because of the huge demand put on water resources, surface and underground water,
the NWA (details discussed in Chapter 3 of this research paper) provides for the creation of Reserve by the
Minister24, which is to ensure that the resource is used in an effective manner and does not compromise
environmental needs. The NWA acknowledges the Constitutional obligations entrusted to the State.?
Groundwater must therefore be utilized sustainably, conserved, protected and managed in order not to deplete

its capacity to function as any other resource.2

The White Paper on Water Policy of 1997 recognizes groundwater.as water resource. It does this by providing
in principle 5, that in a relatively arid country such as South Africa, i is necessary to recognize the unity of the
water cycle and the interdependence of its elements, where evaporation, clouds and ranfall are linked to

groundwater, rivers, lakes, wetlands and the seas and where the basic hydrological unit is the catchment 27

It therefore stands to reason that water management ‘use, ‘conservation and protection be conducted

holistically, and that resources could be differentiated depending ontheir occurrence in the cycle, but should be

21 S Mandel& Z L. Shiftan | Groundwater resources; investigation and development; Academic Press, INC New York 1981 at page 1
2 Mandel& Shiftan {fn 16) p- 1

2 Peter Beaumont,; Drylands environmental management and development, New Felter Lane {London) 1989 at page 28

24 Part 3 section 16 (1) as soon as reasonably practicable after the class of all or part of a water resource has been determined, the
Mirister must, by notice in the Gazelte, delermine the reserve for all or part of that water resource

3 NWA, Preamble, recognizing that water is a scarce and unevenly distributed national resource which occurs in many different forms
which are all part of a unitary, interdependent cycle; recognizing that while water is a natural resource that belongs to all people, the
discriminatory laws and practices of the past have prevented equal access to water, and use of water resources,; Acknowledging the
National Govermment's overall responsibility for and authonty over the nation’s water resources and their use, including equitable
allocation of water for beneficia use, the redistribution of waler, and international water matters; Recognising that the ultimate aim of
water resource management is to achieve the sustainable use of water for the benefit of all users; Recognising the need for the
integrated management of all aspects of water resources and, where appropriate, the delegation of management functions to &
regonal or catchment level as to enable everyone to participate;

% NWA sec 2 (d)

27 White Paper on National Water Policy of 1997 in a relatively arid country such as South Africa, it is necessary to recognize the
unity of the water cycle and the interdependerce of its elements, where evaporation, clouds and ranfall are linked to groundwater,
rivers, lakes, wetlands and the seas and where the basic hydrological unit is catchment

6



managed in an integrated manner. Moreover principle 9 provides that the quantity, quality and reliability of
water required for maintaining the ecological functions on which humans depend, shall be reserved so that the
human use of water does not individualy or cumulatively compromise the long-term sustainability of aquatic

and associated ecosystems.28

1.6. Application

South African water laws and policy are clear on the utilization of groundwater. Groundwater is used for both
human and environmental needs. What the position of the law as far as the use of groundwater is concerned?
The answer to the question should be traced to the principles that govern the utilization of natural resources,
the principle of sustainable utilization found in the National Environmental Management Act (NEMA) 107 of
1998, which is the guiding piece of legislation in the utilization and exploitation of natural resources.>
Groundwater should be utilized for both human and environmental needs in a sustainable manner.30 The NWA
in its preamble provides for the sustainable and equitable use, development, conservation, management and

control of water resources .31

These are fundamenta principles, which are core values of the NWA .32 The principles of sustainability and
equitability are central in the use of natural resources 3 These principles are prominent in this paper because

the resource that we all share is ‘under tremendous stress. For that reason we must use it optimally and

% White Paper, principle 9; quantity, quality and reliability of water required fo maintain the ecological functions on which humans
depend shall be reserved so that the human use of water does not individually or cumulatively compromise the long term
sustainability of aqualic and associated ecosystems

2 NEMA sec 3, development must be socially, environmentally and economicdly sustainable

3 Principle S White Paper on National Water Policy

31 Chapter 1- this chapter sets out the fundamental principles of the act. Susteinability and equity are identified as central guiding
principles in the protection, use, development, conservation, management and control of waler resources. These guiding principles
recognize the basic human needs of present and future generations, the need to protect water rescurces, the need to share some
water resources with other countries, the need to establish suitable institutions in order to achieve the purpose of the Act. National
Govemment, acting through the Minster, is responsible for the achievement of these fundamental principies in accordance with the
constitutional mandate for ultimate responsibility to fulfil certain obligations relating to the use, aliocation and protection of and access
to water resources.

32 Robyn Stein, SA New Democratic Legislation: National Government’s Role as Public Trustee in Dam Buikding and Management
Adivities. This article is available at www dwaf pwv.gov za

3 NWA Preamble NWA, Preamble, recognizing that water is a scarce and unevenly distributed national resource which occurs in
many different forms which are all part of a unitary, interdependent cycle; recognizing that while water is a natural resource that
belongs to all people, the discriminatory laws and practices of the past have prevented equal access to water, and use of water
resources; Acknowledging the National Govemment's overall responsibility for and authority over the natiorfs water resources and
their use, including equitable allocation of water for beneficial use, the redistribution of water, and internationa water matters;
Recognising that the ultimate aim of water resource management is to achieve the sustainable use of water for the benefit of all users;
Recognising the need for the integrated management of all aspects of water resources and, where appropriale, the delegation

7



sustainably, and take into account the needs of future generations and the future development of the

environment.

1.7 Analysis

The physical dynamics of the available resource confirm that the available water is under severe stress to
provide in the needs of humans and the environment. Researches from a legal perspective suggest that this
stress is caused by pollution and contamination of reserves34 and scientific perspective suggests that chemicals
not normally present in the natural system can also have dire consequences. The resource is vuinerable to
poisoning by toxic substances such as heavy metals (lead, zinc, and cadmium), acids, solvents or chlorinated
organic compounds produced by mining, smelting and manufacturing industries.35

It therefore calls for legal response and scientific analysis; the laws regarding usage are to be strengthened to

benefit the present generation and future generations.

Because of the past Apartheid laws, which denied vast sectors-of the population access to basic resources,
including water,36 rural areas have been and are stillwithout access to basic water resources.

Having regard for the fact that the counfry’s water resources are imited and wilnerable, steps have been done
by the Government to improve the quality of life of rural communities. South Africa’s new democratic
dispensation re-shaped our water legisiation. With the introduction of the NWA in 1998, water laws were viewed
against the principles of the Constitution.

The Constitution laid the foundation for the right of every citizen to have access to sufficient food and water.3”
The Consfitution furthermore imposes a duty upon the State to progressively reaize these rights, to take them
seriously and to put them into practice. It provides that the State must take reasonable legslative and other

measures, within its available resources, to achieve the progressive realization of each of these rights. 3

3 Ricardo Petrella, The Water Manifesto Argument for a World Water Contract, David Philip Publishers (Ply LTD} 208 Wedmuler
Centre, Claremont 7735, South Africa, 2001 page 19

35 Contributed by Colin Reginald; Pollution, Microsoft Encarta World Atks 1908 Edition

% Glazewski; Envirormental faw in SA, Butterworths, Durban 2000 Page 509

37 Constitution of the Republic of South Africa Act 108 of 1996; Sec 27 (1) (b),

3 Constitution of the Republic of South Africa Act 108 of 1996; Sec 27 (2)

8



It has been accepted that the legal nature of these rights is justifiable and that all human rights are indivisible
and because of their indivisibility they put some obligations upon the State.3 This means that the State has to

provide the basic rights because each right depends on the other for its realization.

In the context of rural areas to which this paper is drawing attention, about eight million people are stil without
access to safe water. This implies that a huge number of people in the rural areas are being denied a
constitutional right. Particularly women in these areas feel the burden, because they are mainly those who
have to walk long distances and camry heavy loads.4> Women play a very important role in the water
management in these areas; they are the ones who know where water is to be found in their respective areas,
how reliable the source is and what the quality of the water is. 4!

In addressing the problems concerning the use of water, certain principles are applicable: the principles of basic
access to water and sanitation for every human being and every community (an inalienable political, economic
and social right) at once individual and collective and the principle of integrated sustanable management in
keeping with principles of solidarity (duty of individual and collective responsibiity) to other communities and the
world’s population to other human communities, to fiture generations, and to the ecosystem, earth, the
principle of sharing and conservation and protection of water should guide service delivery42. Groundwater is a
limited resource too, and the risk of contamination should be taken into account when developments are
planned. 43 To achieve optimal utilization of water resources the State must act reasonably to protect the
environment by preventing pollution, ‘promoting conservation, and securing sustainable development, whie
building the economy and society*4. To ensure that the Government takes reasonable decisions to protect the
environment, it should be insisted upon that the Government follow transparent (open) and reasonable

procedures.®> The two fundamental rights entrenched in the Constitution to ensure this, 4 are:
{a) The nght of access to information {s 32, and

{b) The right to just administrative action {s 33).

3 T P. Van Reenen, Rights of acoess to Water and Basic Sanitation Services; rights to Pollution Prevention and Waste Control and
Management A Southern African Perspective, unpublished manuscript 2003, page 1

4 A Rodda, Women and the Environment, United Nations Non- Governmental Liaison Service, 1991 page 51

# Rodda {fn 30) p51

& Petrella {fn33) p- 111

8 Jacklyn Cock and Eddie Koch, Going Green, people, poiitics and the environment in South Africa; Oxford University Press Cape
Town 1991 at page 131

4 Sandra Liebenberg & Karnsha Pillay, A Resowrce Baok on Socio-economic Rights in South Africa, The Socio-economic Rights
Project, Communly Law Centre (University of the Western Cape) South Africa, 2000 at page 137

% Sandra Liebenberg & Karrisha Pillay (fn 44) p- 137

% Sandra Liebenberg & Karrisha Pillay (fn 44) p -137



The realization of each right in the Constitution applies horizontally and vertically (between the State and legal
subjects and between subjects).4” The application of the Bill of Rights implies that the nature of this right (water)
is at a stage where it is deficient. A more practical approach to water management wouid be to bring water
management to the people.“8 People must aso take responsibility’® in ensuring that groundwater is protected
from poliution and contamination.

For the people to participate and take responsibility in issues concerning water utilization, water should be
managed at local level because experience around the world proves that local management is essential to
sustainable exploitation and solving scarcity problems of water resources.0

In the context of water, the Minister5' must, as soon as reasonable practicable, by notice in the Government
Gazette, establish a National Water Resource Strategy (NWRS). Since 2002 there were proposals to the
NWRS. In a statement the Minister of DWAF said water gave life.52 He added that it was the task of South
African Government to take care of water, to seek is fair distribution and to faciitate its wise use for, amongst
others, social and economic development.53 The NWRS sets out ways to achieve Integrated Water Resource
Management (IWRM) in South Africa.54 It describes policies, strategies, plans, and procedures by which this will
be done %

The Resource Directed Measures (RDM) forms part of the NWRS and forms the main groundwater protection
mechanism, along with Source Directed Controls (SDC) under Chapter 3 of the NWA. The RDM includes
Classification, the Reserve and Resource Quality Objectives (RQO).% The Reserve aims to protect the quantity

and quality of water required for aquatic.ecosystem and basic human needs.5” Because groundwater has, in a

4 Sec 8 (2), A provision in the Bill of Rights binds a natural or juristic person if, and lo extent that, it is applcable, taking into account
the nature of any duty imposed by the right

4 Jacklyn Cock and Eddie Koch (fn 43} p- 138

% Jacklyn Cock and Eddie Koch (fn 43) p- 138

% David B. Brooks, Focus on water Local Management, International Development Research Center IDRC}, Canada 2002 page 5
SUNWAsec 5 (1)

52 R. Kasnls, Introduction to the NWRS, August 2002 page 1

83 Kasrils (N 62) p -1

54 NWA Chapler 2 part 1, part 2 requires progressive development, by the Minister, after consultation with society at large, of &
national water resource strategy. The national water resource strategy provides the framework for the protection, use, development,
conservation, management and control of water resources for the country as a whole. 1t also provides the framework within which
water will be managed at regional or catchment level, in defined water management areas. The national waler resource strategy,
which must be formally reviewed from fime to time, is binding on all authorities and institutions exencising power or performing duties
under this Act

% Kasrils {fn 52) p-2

% EC Murray and G Tredoux, Water Programme; Council for Scientific and Industrid Research (CSIR} Pilot Artificial Recharge
Schemes: finel report to the WRC. CSIR Report No. ENV-SC 2002 -001, WRC Project No. 967/1/02, ISBN No. 186845 833 0, July
2002 page 11

57 EC Murray and G Tredoux (fn 58) p - 11
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sense, been out of sight and out of mind8, rues managing groundwater were also out of sight and out of mind.
Rules were only applicable to surface water. The demands placed on surface water led to the development of
rules. These rules then assumed application to groundwater alke.>® This has resulted in a regime for
groundwater that is crude, especially given groundwater’s abundance and vulnerability relative to surface
water.50

The vulnerability of groundwater is caused by many factors such as the lack of full understanding or awareness
of the characteristics and extent of groundwaterS' and a lack of awareness of the physical interrelationship
between surface and groundwater.52 However, it is perhaps the fact that groundwater is invisible that leads to

the lack of attention to this critical and comparatively vast resource 53

The constitutional mandate has to be progressively redized by the State.54 This obligation is entrusted to all
organs of state in that all spheres of government and organs of state must secure the well-being of the people
of the Republic.55 This provision means that there is no sphere of government that can escape the general
responsibility of realizing socio-economic rights 8 The Constitution imposes four different types of obligations
in section 7 (2) for the realization of fundamental rights; the obligation to respect, protect, promote and fulif’.
The obligation to respect means that the-State-must refrain from interfering with the use and enjoyment of the
right. The obligation to protect refers to the obligation that the State must prevent the violation of the right by

third parties. To promote means that the State must encourage and advance the realization of these rights.58

58 Stephen C. Mc Caffrey, The Law of International Watercourses Non- Navigational Uses Great Claredon Street, Oxford 0x26DP,
New York, 2001 page 414 (Yet groundwater has been largely “‘out of sight and out of mind in the practice of stales, and albeit to a
lesser extent, in the work of interational organizations and expert groups)

% Stephen C. Mc Caffrey (fn58) p-414 —up to this point the discussion of fundamental obligations in respect of intemnational
watercourses has assumed that the same rules apply to surface water and groundwater alike

€ Siephen C. Mc Caffrey (fn58) p-415

&1 Stephen C. Mc Caffrey (fn 58) p-415 — the reasons for this have to do with the negative synergy produced by several factors: the
lack of full understanding or awareness of the characteristics and extent of groundwater; the rather embryonic nature of the law in this
area, which & in part a consequence of the first factor; the very fact that groundwater is internationaly shared, meaning that without
some form of cooperative arrangement, it is subject to two or more different domestic regulatory regimes; and the phenomenon of the
tragedy of the commons;

€2 Slephen C. Mc Caffrey (fn58) p 417, This appears to be in large part because states have until recently been largely unaware of
the physical interrelationship between surface and underground water.

83 Stephen C. Mc Caffrey (fn58) p 417

€4 Sec 27 {2) the State must take reasonable legislative and other measures, within its available resources, o achieve the progressive
redization of each of these rights.

& Sec 41 (1) (b), All spheres of Govemment and all organs of state within each sphere must- secure the well being of the people of
the Republic.

% J De Visser & Others, Realising the Right of Access to water Pipe Dream or Watershed, LDD 7 {1) 2003, paragraph 1 page 28

67 Sec 7 (2) the State must respect, protect, promote and fulfil the rights in the Bill of Rights

6 ) De Visser & Others (fn 66} p- 28 -29
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Water is a socio-economic right it therefore means that it is the responsibility of the State to ensure that it takes
measures that will ensure that groundwater is supplied to rural communities and is protected from any form of
contamination. The State has to ensure that it encourages the public to optimal utilization of water through the

promotion of the right, which includes public awareness.

The basic question, however, is how to ensure that those people in the rural areas do get access to these basic
services guaranteed to them by the Constitution, taking into account that all has do be done within limited
resources available and the scarcity of the resource. What can the law do in addressing the problems faced by
our rural communities? Are they expected to suffer, and, if so, unti when? Or do we just pause and say there

are not enough resources available to provide them with basic access to water and sanitation.

It is in my opinion that South Africa’s hidden resource should be utilized, protected, developed, remedied where
damage has occurred, and conserved, and that precautionary steps should be taken to better these people’s
lives. The State should provide access to this hidden treasure by providing means within its available
resources. Moreover, all relevant stakeholders should be-involved,.including the rural people. They should be
allowed to partake in the decision making process. Through-this process, projects must be guided by the
principles that underlie a democratic society based on freedom and equality and without race or gender

qualifications.

1.8. Proposed Solutions

1. Concerning the problems identified about our natural resources, namely that they are scarce, winerable and
not normally utilized optimally, this research proposes, amongst others, that the Government, where possible,
at least drill more boreholes for rural communities. These boreholes should be subjected to and regulated in

terms of the current water laws, the NWA specifically.

2. There is a need to monitor the use of water resources in order to balance the needs of the ecosystem.

3. The economic value of water must be brought home to people so that they realise the economic value of
water. When water is pumped from boreholes and distributed equally to the communities, incentives could be

infroduced, as such incentives would ensure cost effective management of the resource. By making them pay,

12



they would start realizing how precious water is. As soon the Government fulfils its constitutional oblgation by
providing access (drill more boreholes), the fiscal incentives should be infroduced at rates taking into account
the social and economic conditions of the rural people. In this way the communities would become aware that
water was no longer a gift from God, but had an economic value and should be used as such. In this way the
environment may be protected as well, as it depends on the same resource for its natural functions. It is
proposed that this would eventually contribute towards resolving the problem around the use of water in dry

rural areas.

4. The extraction of groundwater should, where possible, be given priority in providing access to basic and
sufficient water. This process should be speeded up because statistics indicate a very high number of rural
people without sufficient water (eight million). The Constitution should guide the process to the extent that the
Government has the responsibility to provide means for the extraction of groundwater and educate peopie so
that they understand the vulnerability and scarcity of water resources.

5. Awareness could be brought to water resources management-so that people understand the environmental

consequences of their water consumption and that it is their individual and collective responshbility to protect the

environment.

13



1.9. Dissemination of research results
The research results will form the content of this research paper. & is also intended that this paper be

submitted for publication in an accredited journal. Through my anficipated participation in conferences,

seminars and workshops this research will be brought to public attention.
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CHAPTER 2

Groundwater: A historical perspective

2.1. Background of the study

Scarcity of water resources in SA is becoming a mounting problem, which has a serious impact on the lives of
people and the natural functioning of the environment. Because human needs must be given priority over
environmental needs, the utilization of water resources has become a concern of the Government, academics
and all relevant activists, especially those fighting for the rights of the natural environment. There is a need
therefore that the utilization of water resources be balanced against human and environmental needs for the
effective and optimal utilization of water resources. The study also sets out to ascertain whether the use of
groundwater as a water resource in the realizafion of the right of access to basic water and sanitation could be
an opfion in saving the country’s scarce water resources. Also,-in_order to protect the environmental needs,
water laws should aim at protecting groundwater against human impacts such as pollution that cause it to

become less fit for its intended use.

In addition to over-utiization of water resources, many people suffered hardships because of Apartheid laws,
which denied the vast majority of South Africans basic rights. However, the new Government has implemented
laws that will take all water resources as national resources for human needs also to the benefit of future

generations.

Scientific research conducted i the past years on the utilization of groundwater suggests that #t is necessary
that groundwater should be utilized in the rural communities. The WRC in 1998 conducted research in
groundwater development for rural areas and found that there were several benefits in the utilization of
groundwater for rural communities. Among them were health benefits, as opposed to the situation that existed
where humans induced pollution in water supplies from dams, for example®® Another advantage of

groundwater over surface water for human needs in rural communities is that it is difficult to put infrastructure in

63 K. Sami & EC Murray, Guidelines for the Evaluation of Water Resources for Rural Development with an Emphasis on Groundwater,
Report fo the Waler Research Commission by the Institute for Water Research Rhodes University, WRC Report No 677/1/98 page
22
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place for water services. In other words buiding dams in these communities requires huge amounts of money
and long pipelining systems; whereas supplying groundwater is less expensive because drilling a borehole
does not need long pipelines. It is therefore clear that extracting groundwater is economically viable.”0 A
borehole could be driled in or close to the community. At the same time groundwater does not need any
treatment like surface water because groundwater is naturally protected by geologica formations androcks.”!

Compared with other methods of collecting water such as the rooftop water harvesting and field water

harvesting currently used in some rural areas, groundwater could be safer for all uses.”2

Care should however be taken how the available groundwater is utilized. Attention should be paid to
mechanisms that would ensure that the available water is protected and conserved and used effectively. Care
should be taken that groundwater utilization by the community does not have a negative influence on the
natural functioning of the environment. All water consumers --agricuktural, industrial and domestic -- should be
obliged to take into account environmental needs and protect the environment. Since 1994 the South African
Government has taken initiatives by introducing policies that would ensure that every South African has access

to basic water and santation services.

The introduction of the Reconstruction and Development Programme of 1994, known as RDP, followed by the
White Paper on National Water Policy of 1984 (not dealt with in this paper as it was superseded by the 1997
White Paper, dealt with below) aimed at bringing water services to those people who were previously denied
their basic right to water.

70 Interview with Professor Yongxin Xu, Lecturer at UWC, UNESCO Professor in Hydrogeology Department of Earth Sciences, 13
April 2004

" Inlerview with Professor Yongxin Xu

72 Interview with Professar Yongxin Xu

16



2.2. Policy Dimension

2.2.1. Political Economy of Water in South Africa

South Africa is a water-deficient and drought-prone country because of unfavourable and unpredictable climatic
conditions.”3 Other factors contributing to the scarcity of water resources are the rapidly escalating population
numbers, ndustrialization and the need to redress past socio-economic and gender imbalances, n ensuring the
need that the quality of the water available for South Africa is kept to an optimum.74 Apart from the imbalances
caused by the Apartheid system, DWAF has been given custody of the nation’s water resources to ensure that
water resources remain fit for recognized water users and that the viability of aquatic ecosystems is maintained
and protected.”> Legally South African water resources had been divided into public and private water with its
roots in Roman law.”® The legal differentiation of water resources resulted in dfficulties in the management and
regulation of water resources. Moreover, it resulted in the vast majority of South Africans being denied the right
of access to basic water and sanitation-services. Under the new democratic Government, water laws inewtably
had to be changed.”” The Government was faced with a situation in which the majority of South Africans were
excluded from owning land and were denied direct access to water for productive use.”® Since the introduction
of the new constitutional dispensation everyone has aright to access to water and sanitation.”® As the starting
point with the realization of the right of access fo water and santation, a new policy dimension was infroduced.
These policies include amongst others the Reconstruction and Development Programme and the White Paper
on a National Water Policy for South Africa; which came into effect n 1994. Since their introduction there were
developments in the policy dimension, the White Paper on Water Supply and Sanitation of 1996 and 1997 and
The White Paper on Energy Policy of 1998. These policies were aimed to deal with delivery of services such as

water and sanitation, housing and other basic services and to redress the problems created by Apartheid.

Though a new policy dimension has been introduced in South Africa for the purpose of providing access to the

country’s wealth of natural resources, there are stil burdens placed upon natural resources. Ignorance of the

s Glazewski (fn 36) p- 759
4 Glazewski {fn 36) p- 760
5 Glazewski {fn 1) p- 759
76 BC Stoop; The Law of South Africa First Reissue, Traffic to Water, volume 30 Butterworths at page 245
T ¥egter (fnd) p- 44
% Vegter (fn 4) p 44
8 Sec 27 (1) (b)
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environmental costs of industrialization over the past centuries has frayed the ecological fabric to an extent that
productive activities have been disruptive and people displaced, adding up to deteriorating activities affecting
the environment 8 Secondly, political arrangements on national and international levels have often disregarded
the importance of distrbuting wealth equitably so that a staggering portion of humanity lives at the very edge of
survival, shrouded in poverty and deprived of viable altematives and options.8’

South Africa too, could not escape these neglects.82 Moreover, South Africa suffers from water scarcity and
faces incidents of pollution in an energy intense economy. The country is facing serious pressure to adopt new
measures to incorporate environmental costs, eliminate unreasonable profit at the expense of natural

resources, and establish a new rationality for using and distributing natural resource wealth.83

In 2002, South Africa hosted a World Summit. The idea of the South Africa Govemment’s taking part in the
summit was to deal with issues that confronted the country as it emerged from the reign of Apartheid. The main
idea though, was to address the issues of poverty eradication and drive towards sustainable development.84
Evidence of this challenge is the current statistics of people who are without access to safe, clean water.
These statistics show that water and sanitation services should. be accelerated drastically.85 Despite the
constitutional mandate, the South African-economy faces serious financial constraint that obliges policy makers
and the public to make difficult decisions among competing priorities.2 The provision of the right of access to
basic water and sanitation is hindered by many constraints. Sotith Africa is a developing country and needs
more investors to come and invest'in the country. These investors are key comerstones to the building of the
economy and fighting poverty through the creation of jobs for the population. They at the same time are among
the main pollutants of natural resources. The question is whether we should focus on investments®” and forget
about natural resources being threatened and destroyed. How could Government resources be best utilized to
accelerate the redistribution of productive land to the rural poor?8 How should the Government and local

water users establish fees to cover the real costs of water while ensuring that access to potable water is

8D Reed & M. de Wit & ed) Tawards A Just South Africa; The Poltical Econsmy OFf Natural Resource Wealth, published by CSIR
Pretoria SA, 2003 at page 5
8 Reed & M. de Wit (fn 80)
82 Reed & M. de Wit (fn 80)
8 Reed & M. de Wit (fn 80)
8 Reed & M. de Wit (fn 80)
% Reed & M. de Wit {fn 80)
% Reed & M. de Wit (fn80) p-
8 Reed & M. de Wit {fn 80) p-
% Reed & M. de Wit {fn 80) p-

p-5
p-5
p-5
p-6
About 8 milion pecple are still lacking these basic services) p- 6
§]
6
7
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becoming a reality to millions of rural and urban poor?8® In addition to these difficult decisions, South Africa as
a country that is part of the international economy had to address these matters in relation to international

economic pressures that often compete with the urgency of taking care of international priorities.%

However, the South African Govemment is striving towards dealing satisfactorly with these issues. This is
evident in recent policy changes in natural resource management. Natural resources are being taken seriously
because it is realised that access to and use of natural resources will fundamentally shape the contours of the
country’s society in decades to come.' As these changes are taking place, the complex dynamics between the
economic and political realms of South African society have become evident2 When dealing with natural
resources, we are actually dealing with the economy of the country because the value of natural resources is
equated to economic value, the lives of people and politics. When policies are formulated, the authorities have
to take into account the different dynamics that lie at the centre of the distibution of resource wealth,

specifically the question of who benefits from the distribution of the country’s natural resource wealth.

The restructuring of policy objectives by-the Govemment regarding natural resources in genera changes the
understanding of natural resources, also as far as water is concemed. Through the new policies people are
empowered, socially and poliically. However, economic empaowerment of historically disadvantaged South
Africans is a very powerful policy change dniver 93 It is significant in this study to look at the status of all natural
resources related to water because if natural resotirces were, for instance, left exclusively in private ownership
the risk might arise of the broader community being denied access. The policy objectives provide for a pace at
which resource wealth has to be distributed to the benefit, of poor communities -- by diversifying the means of
resource supply in which all sectors of the community have to participate in the decision-making process and

the attribution of outside cost to natural resources. The ability of the Government to provide access to

8 Reed & M. de Wit {fn 80} p-7
% Reed & M. de Wit (fn80) p-7
9 Reed & M. de Wit (fn80) p- 13

%2 Reed & M. de Wit (fn80) p- 13

% Reed & M. de Wit (fn 80) John Basson; Energy Policies and Fractices at page 33, Objectives of the White Paper on Energy Policy
of 1998 includes -Increasing access to affordable energy services, especially for disadvantaged households, small farms and
community services, Improving energy governance, including regulation and sound co-ordination between Government departments,
bodies and levels of Government, Stimulating economic development, also by means of increase compelition in the energy sector,
cost reflectivity of tariffs and energy prices. Where subsidization is required, this should be for sound reasons and be fransparent,
Managing energy- related environmental and health impacts, including access to basic energy services for poor households, the
inclusion of quantifiable extemalities in energy prices, targets for energy-related emissions and creating a balance between using
fuels and the maintenance of acceptable environmental requirements, Securing the supply of energy through diversity by means of
increased regional trade and primary energy carries.

19



resources is not stated very directly. It is acknowledged that the ability to provide is the process which must be
progressively realised by improving the governance of natural resources. In the water context, new definitions
of responsibilities and concepts came out. The National Government has a responsibility to provide access to
basic services within its available resources progressively.34 A new broad definition of water use emerged.%
The provision for equitable access to water and the benefits of water use emerged New institutional
structures and mechanisms for developing decision-making down to the lowest possible level dso accrued in
the process.9” The prowision for ensuring ecologically sustainable development and use of water resources
was formalised.®8 The introduction of new economic instruments and new water pricing provisions also entered

the water management arena.®®

The principles of equitability and sustainability are key issues in the discussion of the right of access to basic
water and saniation, because past laws left many South Africans without these basic services. Also, a natural
resource, in this case water, is under enormous pressure. The National Environmental Management Act
(NEMA) of 1998 pays close attention to the protection of natural resources. % Sustainability of natural resource
exploitation requires the striking of a balance between social, economic and environmental imperatives in order
to find an appropriate balance. 0! It is therefore the National Govemment's responsibility to ensure that this
objective is achieved at best level of performance. lts functions include: 102

* Policy formulation and regulation

* Development and maintenance of a national water resource sirategy, which sets out the long-term goals and objectives for
water management at national level

* Jont management of intemational calchments

¢ Develop a calchment management strategy, which must be consistent with the national water resource strategy

%4 Sec 27 (2), Act 108 of 1998

% NWA, sec 21 (a) - (f)

% Sec 9 {2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality,
legislative and other measures designed to protect or advance persons, or categones of persons, disadvantaged by unfair
discrimination may be taken

9 NWA Chapter 7; the purpose of establishing Catchment Management Strategies is to delegate water resource management to the
regional or catlchment level and to involve local communities

% Sec 27 b) (i secure ecologically sustainable development and use of natural resources while promoting justifiable economic and
social development

9 Chapter 5 of NWA (Financial provisions)

100 Sec 4 (b) of NEMA provides that environmenta management must be integrated, acknowledged taking into account that all
elements of the environment are linked and interrelated and it must take into account the effects of decision on all aspects of the
environment and all people in the environment by pursuing the selection of the best practicable environmental option

101 Reed & M. de Wit {n80) H Mackay Water Policies and Practices at page 61

12 Reed & M. de Wit (fn 80) H Mackay Water Policies and Practices at page 61
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*  Management of water resources and co-ordination of water-related activities of water users and other water management
institutions in the Water Management Areas (WMA).
¢ Sefting and collection of water use charges

*  Allocation of water within the limits set by National Government (25 lifres per day per person within 200 meters distance)

These are fundamental principles and functions that are aimed at poverty alleviaion. They aim at
preventing the distortions created by past laws, and redization is subject to the principle of co-operative
governance because all spheres must work together to achieve positive results of service delivery.
However, the National Government has a sole responsibility n creating a platform for the rights to be
redised. It has to do this with the assistance of the provinces and local government. The provincial sphere

also has to assist at local level by supporting local authorities financially to realise rights.

2.2.2. Reconstruction and Development Programme

The Reconstruction and Development Programme-(RDP) is an integrated coherent socio-economic policy
framework. 103 This programme seeks to-mobilize-all- people and-South Africa’s resources towards eradicating
the results of Apartheid and building-a democratic, non-racial-and non-sexist future.104 As an integrated
coherent socio-economic policy framework it strives towards a praocess of transformation that ensures that the
country develops strong and stable democratic institutions and practices charactenzed by representativeness
and participation. In particular, it strives that the country becomes a fully democratic and non-racial society and
a prosperous society, having embarked upon a sustainable and environmentally friendly growth and
development path.105

RDP is essential because it focuses on many crucial aspects that face South Africa. More importantly it deals
with the discrimination caused by past laws against especially the rural population, who were marginalized.
Rural areas were divided into underdeveloped Bantustans as opposed to the well-developed, white-owned

commercial farming areas. 06

102 White Paper on RDP, Govemment's Strategy for Fundamenta Transformation Seplember, 1994 page 4
104 White Paper on RDP (fn 103) p- 4
105 White Paper on RDP {fn103) p- 4
196 White Paper on RDP {fn 103) p-5
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Itis accepted that water scarcity is a global crisis that threatens to undermine economic growth and attempts at
poverty reduction. 07 Lack of safe drinking water and adequate sanitation is already a major problem for much
of the world’s population and the pollution of lakes, rivers and groundwater poses a further threat.'®® The
existing models of economic growth that rely too heavily on finite resources and which resuk in too much
pollution are not compatible with sustainable development. 109

South Africa, in addressing the needs of its people through the RDP, took a step forward.

The five key programmes envisaged in the RDP Base Document are meeting the basic needs, developing
human resources, building the economy, democratizing the state and society, and implementing the RDP.110 In
meeting the basic human needs, people should become part of the decision—-making process of job creation,
land reform, housing, services, water and santation.!'! They should therefore help to decide where
infrastructure should be located, be employed in its construction, and be empowered to participate in the
management and adminisfration of large-scale developments.!'2 The underlying approach of the RDP is that
education and training should be avaiable to all.!'3 This approach is further illustrated by the Constitution,
which gives every sphere of government a functional area that will ensure that the Government meets the basic
needs in both urban and rural development.114 The Nafional Government must set the broad objectives and,
together with the provincial and local governments, providea policy and regulatory framework to facilitate
implementation at provincial and iocal level.!'5 In terms of the provisions of the RDP local authorities are the
level of government where service delivery is to take place. Their responsibility includes the restoration and
upgrading of services where they have colfapsed, and extending services to new areas where there was no
service delivered before the Government of National Unity (GNU) came into power.!16 |t also provides for rural
water provision, and aims to support the provision of water and sanitation to rural areas. Underlying the RDP

commitment to household access to water and sanitation was its depiction as a human rights issue.'” The

107 Author anonymous, Our Future, our Choice Environmental Directorate- Generd, European Commission, hitp.f/
europa eu.inticomm/ienvironment at page 9

108 Qur Future, our Choice (fn 107) p- 10

103 Gur Future, our Choice {fn 107) p-7

110 White Paper on RDP {fn 103) p- 7

"1 White Paper on RDP {fn 103) p- 8

12 White Paper on RDP (fn 103) p- 8

113 White Paper on RDP (fn 103) p- 8

"4 Schedule 4and 5

15 White Paper on RDP (fn 103) p- 12

116 White Paper on RDP (fn 103) p-22

117 Patrick Bond & Meshack Khosa RDP Policy Audit;
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right to water is considered in the Water Supply and Sanitation Policy White Paper (discussed below).!!8 This
right is strengthened by the Constitution'!® and through the provisions of the Water Services Act of 1997

(WSA), 120 which marked a historic venture as it took a step forward in water service delivery.

The WSA provides for the right to water and sanitation as the human right to:
(a) Basic sanitation

The minimum standard for basic sanitation services is -

(@) The provision of appropriate health and hygiene education; and

(b) A toilet which is safe, reliable, environmentally sound, easy to keep clean, provides privacy and protection against the weather,

well ventilated, keeps smells to a minimum and prevents the entry and exit of flies and cther disease-carrying pests.
(b) Basic water supply

The minimum standard for basic water supply services is —

(a) The provision of appropriate education in respect of effective water use; and

(b) A minimum quantity of potable water of 25 litres per person per day or 6 kilolitres per household per month

(i) At @ minimum flow rate of not less than 10 litres per minute;

(i) Within 200 metres of a household; and

(i) With an effectiveness such that no consumeris without a supply for more than seven full days in any year.

During the RDP process, the key problem was the definition of & ‘lifeline” amount of water to be provided to
consumers which could also sustain rural projects.?! This was addressed through the adoption of the WSA,
which provided that 25 litres be allocated per person per day or 6 kilolitres per household per month 122 WSA
relates more to the building of infrastructure such as dams. Technical aspects arise, for example the structure
of villages requires more pipeline system to be laid, which is expensive. Also, water has to be treated after the

completion of pipelines, dams etc.123

112 Principle 2 Water Supply and Sanitation Policy White Paper of 1994, Basic services are a human right. This will be
interpreted, in terms of the Constitution, as a right to a level of services adequate to provide a healthy environment. They do
not imply the right of an individual person or community to demand services at the expense of athers.

19 Section 27 (1) (b)

2 Sec 2 (@) (b), 3 (1) a) ) ) fi) fi)

121 Patrick Bond & Meshack Khosa (fn 94) p- 14

122 Sec 3 (b) minimum quantity of potable water of 25 litres per person per day or 6 kilolitres per household per month

12 Professor Yongxin Xu, interview (fn 70)
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2.2.3. White Paper on National Water Policy for South Africa of 1997

Preceeding the coming into effect of the White Paper on National Water Policy, water was given its
constitutional meaning. Water has to restore human dignity, give life and be shared equitably by all
SouthAfricans. The celebrated journalist and poet Antjie Krog!24 writes in an article in which she refers to a
poem written by a poet, Mazisi Kunene, who once said, *From water is bom all peoples of the earth. There is water within
us, let there be water with us. Water never rests. When flowing above, it causes rain and dew. When flowing below it forms streams
and nivers. If @ way is made for it, it lows along that path. And we want to make that path. We want the water of this country to flow
out into a network reaching every individual. Take it cherish it as affirming your human dignity; nourish your humanity. With water we
will wash away the past, we will from now on ever be bounded by the blessing of water.

“Water gathered and stored since the beginning of time in layers of granite and rock, in the embrace of dams, the rbbons of rivers -

will one day, unheralded, modestly, easily, simply flow out to every South African who tums a tap 1%

The introduction of the White Paper brought tremendous change to the water law of South Africa. One of the
overriding priorities of the GNU to meet the basic needs was-to.ensure that all people have access to
sufficient water. 2 This was to be achteved by making water a-nationa resource!2” of which the Government
is the public trustee.'2® Most significant in the White Paper was the introduction of the Reserve'29 in which
the utilization of water resources for human and environmental needs is determined. The White Paper
however does not define the reserve. Areserve is defined in the NWA in its defintion section as the quantity
and quality of water required to satisfy the basic human needs'by securing basic water for the people who are
now or who will in the reasonably near future be relying ‘upon, taking water from, being supplied from the
relevant water resources, and the protection of aquatic ecosystem in order to secure ecologically sustainable

development and use of the relevant water resources.’3® The NWA specifies that before any utilization of

124 Antjie Krog, title anonymous (available from www.dwaf gov z8)
125 Antjie Krog (fn124)
126 White Paper on National Water Policy of 1997
127 Principle 8 read together with pinciple 12 and 13, all water, wherever it occurs in the waler cycle, is a resource common 1o al, the
use of which shall be subject 1o national control. All water shall have a consistent status in law, irrespective of where it occurs
12 Principle 8 states, the water required to ensure that all people have access lo sufficient waler shall be reserved
12 Principle 10 read with 8, the water required to meet the basic human needs referred {o in principle 8 and the needs of the
environment shall be identified as the Reserve and shall enjoy prionty of use by right. The use of water for all purposes shall be
subject to authorization
130 NWA definition section, “Reserve” the quantity and quality of water required-

(a) To satisfy the basic human needs by securing a basic water supply, as prescribed under WSA {Act No. 108 of 1997), for the

people who are now or who will, in the reasonable near future be
i} Relyingupon,
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water can be assumed for any purpose, the reserve must be determined. There can be no use dlocation

made before the reserve has been set 13

2.2.4. Draft White Paper on Water Services of 2002

The Draft White Paper on Water Services of 2002 was written to address the challenges that were and are still
facing most South Africans in the delivery of services. The most crucial factor when dealing with the delivery of
services is that of equality in the access to natural resources, including water. In South Africa access inequaity
to basic services was, and sfill is, a stark reality.’32 The GNU has strived to address the results of past
discrimination. It is estimated that more than 10 milion people have been provided with basic water supplies in
rural and urban areas. But unfortunately the progress with sanitation has been much slower and great
challenges remain.!33 About 38 per cent of South Africa’s population is still without adequate sanitation.'34 Lack
of sanitation services has in many areas resulted in health-related diseases such as cholera in Kwazulu-Natal
and other parts of the country.13 This emphasises the need for acceleration of safe water and proper sanitation
services and hygiene awareness.!36 The delivery of basic services such as water and sanitation is intertwined
with and closely related to the alleviation-of poverty.And-itis therefore important that South Africa focuses on
delivery of water and sanitation services.!37 Its policies have to ensure room for the basic service delivery and
the utilization of resources in a sustainable manner. Furthermore service delivery has to keep pace with the

population growth, which affects the performance of nafurai resources.

Access to basic water supply and sanitation services means access to water services.'3 The Institutions that

are involved in water service delivery are:13°

¢ DWAF, which is responsible for policy and regulation of the sector and also currently operates water resource infrastructure

such as dams, bulk water supply schemes and some retail infrastructure providing access directly to consumers.

() Taking water from; or

{k) Being supplied from, end

{}  The protection of aquatic ecosystem in order to secure ecologically sustainable development and use of the relevant water
resources

131 National Act News (DWAF news letter for the water utilization) copies are available form DWAF regional offices 2004

32 Draft White Paper on Water Senvices of 2002 para 1.1

133 Draft White Paper (fn 132) para 1.1

134 Draft White Paper (fn 132) para 1.1

135 Draft White Paper (fn 132) para 1.1

136 Draft White Paper {fn 132) para 1.1

137 Draft White Paper (fn 132) para 1.1

13 Draft White Paper (fn 132) page 2

139 Draft White Paper (fn 132) page 3
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¢  Govemment owned water boards currently operate water resource infrastructure, bulk potable water supply schemes
(sefling to municipalities and industries), some retail water infrastructure and some wastewater systems.

*  Municipalities operate some local water resource infrastructure (such as dams and boreholes and bulk water supply
schemes, supply water and santtation to the retail consumer thousehold, business and industries} and operate wastewater
collection and treatment systems.

¢ Community based organizations run small water schemes in rural areas.

®  Publicly or privately owned companies provide services in terms of contracts with municipalities. Johannesburg Water, a
water ulility wholly owned by the City of Johannesburg, is an example. Privately owned companies are involved in the water

service delivery.

This represents remarkable progress in water management and service delivery policy because the focus now
is on local level. It will now be possible for local govemment to assume full operational responsibility for water
services and sanitation services as provided by the Constitution.!40 This however does not mean that DWAF
has no role to play in water service delivery because the Department will ensure that it supports the local
government as assigned to it by the Consfitution and because water is effectively regulated nationally. Water
has economic value and has to be treated as such. The Draft. White Paper confirms the responsibility of local
authorities by providing a new financial framewaork for water and sanitation services.!4! The Draft White Paper
proposes that local government be provided with equitable share and the municipal infrastructure grant.'42 In
order to maintain the sustainability of financiad and institutiona sectors it is proposed that the main aim should
now be to ensure that water and, sanitation projects and the agencies that manage water and sanitation
services are maintained and expanded 143

The definition of water services by:the Draft: White Paper promotes the optimal use of water as a resource.
Water services are defined in relation to the use and education. A basic water supply is defined as the provision
of appropriate education in respect of effective use as well as a minimum quantity of 25 litres of potable water
per person per day within 200 meters of a household, which is not interrupted for more than seven days in any

year, and a minimum flow of 10 litres per minute in the case of communal water points. 144

140 Draft White Paper (fn 132) page 4
141 Draft White Paper (fn 132) page 5
12 Draft White Paper (fn 132) page &
14 Draft White Paper (fn 132) page 5
144 Draft White Paper (n132) page 8
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2.2.5. Strategic Framework for Water Services September 2003

The strategy supersedes the Draft White Paper discussed above. An important integral part in the way in which
water resources are utilized is the formulation and implementation of strategies which will provide a framework
of regulations and principles around water use. It is for this reason that this paper discusses the water and
sanitation strategies. Developments in the use of water have to nclude these strategies when they are planned
for the sustainable and efficient utilization of the water resources. Information gathered during the consultation
reveals that there is a need to review the basic level of water service from 25 to 50 litres per person.!4> An
allocation of 25 litres per person is low as a basic level of water for human consumption.!46 This therefore
suggests that water service delivery has to be reasonably speeded up so that the eight million people
concemed could have access to water at a reasonable level. Access however is qualified because water use
must be sustanable in the circumstances. For example access to water is imited if the water stops flowing or
the toilet no longer works.'47 What this means is that water utilization has to meet the basic principles'4s that
govern the proper utilization of water resources as a-whole. The free basic water and sanitation services
infroduced will inevitably address the problem of water scarcity-amongst our people because it is intended to at
least provide every South African with a right to water service that is affordable.!49

Lack of access to water supply and sanitation constrains opportunities to escape poverty and exacerbates the
problems of vulnerable groups, especially those affected by HiViAids and other diseases. It is therefore
appropriate that a key focus of South Africa’s water services policy should be on ensuring access of the poor to
adequate, affordable and sustainable levels of defined basic water supply and sanitation services. !0

For the past nine years through the RDP the focus was on delivery. It is now advisable to place greater
emphasis on sustainability of the resource through conservation and demand management and management of
the infrastructure and the institutions responsible for providing the services by ensuring financial viability.1>! The

change in focus will bring economic development of water resources.’> In order to promote greater

145 Shrategic Framework for Water Services September 2003 at page 1

14 Professor Xu says that the South African standard is low as compared to other countries tike United Sates , where basic level of
water is up 1o 100 or more fitres per person

47 Strategic Framework for Water Services at page 1

1% See the principle of sustainability, conservation, protection, management, polluter pays principle, precautionary steps or measures,
dignity and equality

9 Sirategic Framewaork, preface

150 Strategic Framework, at page 7

%1 Strategic Framework, page 7

152 Strategic Framework, page 7
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effectiveness and efficiency, a process of institutional reform of water service provision will be initiated. 153
Institutional reform, water boards and the private sector are to be involved. The role of the private sector in the
provision of water services is welcomed, provided that consumer interests are protected.'>4 The initiatives
include the responsibility to all water service authorities to report annually on progress against their water
services development plans by 2005.155

Water and sanitation service principles provided in policies should serve as guiding and leading principles. The
principles are equitability (adequate services to all people, fairly)!>, affordability (no one is excluded from
access to basic services because of cost), !> effectivity (the job is done), 58 sustainability (there are adequate
resources to operate, maintain, rehabilitate and expand services in future, as necessary).’>® Education is a
key element in the use of water. It should be assured that all people living in South Africa are educated to use

water optimally, 160

2.2.5. Protection of Groundwater as a Water Resource

(a) Groundwater Resource Directed Measures

In order to use water sustainably, the reserve should be protected to comply with human and ecological needs.
The practical expression of the resource protection is given by the determination of measures directed for the
protection of the resource; these ‘measures are calfled Resource Drected Measures (RDM)'6!. This is an
approach that consists of three components, namely, the setting ‘of Reserve, Resource Qualty Objectives
(RQO) and Classification of Water Resources.  Because the. NWA was promulgated to ensure optimal and
sustainable use of the country’s limited resource for the benefit of its diverse and growing population there is a
need for the determination of RDM.162 RDM are practical measures to be taken in relation to the resource

protection, for example the spring flow from an aquifer is to be protected and only imited abstraction, far

152 Strategic Framework, page 8

154 Strategic Framework, page 15

155 Strategic Framework for Water Services at page 15

15 Draft While Paper (n132) page 11, read with principle 8, Everybody has a right to basc waler supply and sanitation
157 Draft White Paper (fn132) page 11, read with section 9 of the Constitution and Principle 9 of the Draft White Paper
15 Draft White Paper (fn132) page 11

159 Drafl White Paper (fn132) page 11, read with principle 18 Water Services should take nta account their impact on the natural
environment and seek to minimize any negative impacts through remedal measures

160 Principle 12

161 NWA News (fn 133) p- 7

162 Water Research Commission {fn1) para 222
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enough from the spring, can be allowed. 153 Resource protection is the key objective of the Act and is addressed
through RDM. 164

The Act lays the foundation for systematic and proactive protection of water resources in line with sustainability
principles.'65 Protection of all aquifers to the same level is neither possible nor necessary.'55 The department
follows a differeniated protection policy, where priority is given to important and wulnerable aquifers, in
particular aquifers that are a sole source of water supply. 167

(b) Groundwater Reserve

The reserve is defined by the NWA in terms of geohydrology, meaning the quantity and quality of groundwater
required68 to satisfy basic human needs by securing a basic water supply for people who are now or who will in
the foreseeable future be (1) relying on, (2) taking water from, or (3) being supplied by the relevant water
resource, and to protect aquatic ecosystems, in order to secure ecologically sustainable development and use
of the relevant resource. 169

The reserve is a unique measure in our water legislation, which together with other points in the NWA must be
determined by the Minister of Water Affairs and must be given effect by the Director General (DG) in terms of
the Act.!7C This must provide the quantity and quality of water for basic human needs and the protection of
ecosystems.!7!

Groundwater resource comprises three parts: the non-extractable portion, the component set aside for the
reserve and the portion that can be'used or alfocated. 72 These components of the reserve can be seen as that
portion of natural replenishment to-the groundwater that cannot'be allocated for use in order to keep the
system’'s capacity to sustain the basic human needs and ‘aquatic ecosystem requirements.!”3 The quality and
quantity of the water should be determined in accordance with the resource as a whole and will vary according

to the class so determined.174

163 NWA News (fn131) p- 7

184 Water Research Commission (fn1) para 2.22
165 NWA News (fn131) p- 6

166 NWA News (fn131) p- 6

167 NWA News (fn131) p- 6

168 Water Research Commission {fn1) para 2.3.3
163 Water Research Commission {n1) para 233
170 NWA News {fn 131 p-7 read together with Section 16 (1) 2) (3) Part 3 and section 18 of the NWA
71 NWA News (fn 131) p-7

172 NWA News (fn 131) p- 7

175 NWA News (fn 133) p- 7

174 Water Research Commission (fn1) para 23.3
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Although there are practical difficulties in conceptualizing the reserve, it is necessary that it be determined. The

reserve makes water management feasible as it determines the extent to which water is to be used.

(¢) Groundwater Resource Quality Objectives

The NWA provides for the determination of RQO by the Minister, which must be published in the Government
Gazette (GG), according to the class of the classified system of the resource.'”>

The term quality is used to include the health of all parts of water resources, which together make up an
ecosystem, including plant and animal communities and their habitats.176 For these objectives to be realized
and to protect the resource, agreement must be reached amongst all water users.177 In order to put the
objectives into practice, water catchment areas (local level) are the basis for the protection of the resource. This
should be effected through a process of consultation with all relevant stakeholders. Groundwater RQO is an
approach that provides goals within the management of class set by the Minister during the classification
process of the significant water resource 17 The ultimate goal is to improve the impacted resource, or
threshold or safety nets that will limit-the impact upon the resource.!”® The objectives should be practical and
preferably summarized measures that serve as key indicators for the protection of the groundwater resource.
These measures will include the indicators in a range of hydraulics, for example groundwater gradients, water
table levels, hydrochemical (total dissolved solids, nitrate) and biotic indicators such as thriving vegetation
communities and hypogeal fauna. These could be selected to indicate that aquifers are effectively fuliilling their
important functions in the environment. 130 ‘It is envisaged that functions of indicators be identified by specialists
keeping in mind the importance of these functions and levels of RQ0s.18! The RQO are to be set for each part
of the reserve. Clear objectives are therefore to be set for the desired level of protection of each resource. 182
The most effective approach to achieve these objectives is to use Receiving Water Quality Objectives (RWQO)

as the basis for water environmenta quality management. 183

175 Sec 13 (1)

176 White Paper on National Water Policy of 1997 para83.2.
177 White Paper, 1997 para8.3.3.

178 Water Research Commission (fn1) para 235

173 Waler Research Commission (n1) para 2.35

180 Water Research Commission (fn1} para 235

181 Water Research Commission (fn1) para 235

182 White Paper on National Water Policy of 1997 para6.3.2
183 White Paper, 1997 paa32
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Although the White Paper only mentions the environmental reserve 84 when these objectives are set, there
must aso be a determination for human reserve, which is also subject to protection in its quality and quantity. In
identifying these objectives, all relevant factors needed for water resource to function must be taken into
account -- quality, quantity and reliability of water, the physical and vegetation aspects of habitat in the water
and on the banks etc.85 The objectives to be set for groundwater resource should be identified and should be
of a specffic standard (ambient) directed for the protection of groundwater usage. Ambient standards are
standards that are specific with regard to each resource utilization and protection in relation to health and
habitat that makes up the ecosystem. The Constitution set a health standard in that everyone has a right to an
environment that is not harmful to human health or well-being.188 This is specific in that activities done to the
environment should not in anyway be detrimental to the health of people. If the activity concerned does become
harmful, it will not be conforming to the standard and will be breaching the objective that the Constitution aims

to achieve.

(d) Groundwater Resource Classification

The classification provides guidelines on-how to set appropriate levels of protection for water resources and the
framework for the application of these measures.!8” The application of classification wil delineate a
groundwater management unit within a siginificant aquifer resource classed as either protected, good, fair or
severely modified.’88 The NWA provides that the classification system should provide guidelines and
procedures for determining different classes of water resources. 189 /As they provide fa ramework, they serve as
reference for the implementation of groundwater protection, use and management plans for a patricular
groundwater management unit.'% Though this paper discusses classification lastly in the mechanisms that
protect groundwater, it is actually the first stage under the NWA Chapter 3 in the protection process. For each
class of water resource there should be procedures to determine the reserve, management procedures to

satisfy water quality requirements of water users, and regulations to protect the resource from impacts of land

184 White Paper on National Water Policy of 1997 para6.3.2

135 White Paper on National Water Policy of 1987 para6.3.2

16 Sec 24 (a)

187 Water Research Commission (fn1) para 3.1,

188 Water Research Commission (fn1) para 3.1.

183 Gec 12 (1) ) (a), As soon as is reasonably practicable, the Minister must prescribe a system for classifying water resources. The
system for classifying water resources may establish guidelines and procedures for determining different classes of water resounces;
190 Water Research Commission (fn1) para 3.1.
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based and in stream activities. 19 In every resource it is necessary to assess the present status of a resource by
considering the degree of modification from natural conditions and consequently the degree of risk of
irreversible damage to the resource. 92 Future management classes are then set as targets for the protection
and management of a resource,'93 because there are different water resources, which may require a low
degree of modification, typically environmental uses and basic human needs.'94 In cases where the
stakeholders deem such a use important, they may implement a highly protected class which may be assigned

for protection.195

2.2.6. Groundwater utilization for both human and environmental needs

The utilization of groundwater has determined parameters for each user sector, agriculture, industry, and
human consumption for domestic purposes, taking into account the environmental needs as well. In the
utilization of water resources the principle of sustainable use is central. Groundwater use is permissible under
the NWA. 196 In general, use of groundwater must be licensed unless it is either Schedule 1197, or is an existing
lawful use, '8 or is permissible under a-general authorization'®® or.if a responsible authority waives the need for

a license.200

Use is defined broadly and include taking water from a water resource, storing water, impending or diverting the
flow of water in a watercourse, engaging in a stream flow reduction activity, 20! or an activity declared to be a
controlled activity,202 discharging waste,208 or ‘water containing waste into a water course,204 through a pipe,
canal, sewer, sea outfall or other conduit, disposal of waste in a manner which may detrimentally impact on a
water course, disposing in any manner of water which contains waste from, or which has been heated in, any

industrial or power generation process, altering the bed, banks, course or characteristics of a watercourse,

191 Water Research Commission (fn) para 3.1

92 Water Research Commission (fn1) para 3.1

193 Water Research Commission {fn1) para 3.1

24 Water Research Commigsion (fn1) para 3.1

195 Water Research Commission (fn1) para 3.1

196 NWA 36 of 1998

197 Slarke v Schreiber 2001 (1) ALL SA 167 [C) 182- 183
19 See para 386 post

193 See para 381 post
200 See para 383 post
21 See para 390 post
202 See para 393 post
203 See para 363 post
204 |bid
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removing, discharging or disposing of water found underground if it is necessary for the efficient continuation of
an activity or for safety of people and using water for recreational purposes.205
For the purposes of this paper the definition will be brought down to three main elements in the use of water

generally: The Schedule 1, general authorization and licensing provisions in terms of the Act.

(a) Permissible water use

The use of water without a license is referred to as permissible water use. This use of water will be permissible
water use if such use takes place in accordance with Schedule 1 to the NWA206 The context in which this
paper is that of Schedule 1 use, human use for rura communities, but the paper will aso explore other
parameters of use such as general authorization and licensing provisions in terms of the Act. In the rural
context, in order to utilize groundwater effectively it is critical that hydrologists conduct an assessment of
existing water use.207 After assessment they have to determine the parameters in which the groundwater
would be utilized. It must be noted hewever, that under Schedule 1 use there are no parameters set, and
parameters are only set with regard to'general-authorization and licensing (dealt with below). Though there are
no parameters it does not mean that a person using water under Schedue 1 could waste water20® as she or he
pleases. Water has to be used the caution and to the benefit of the natural environment and is natural

functions.

205 NWA, sec 24 {a) - (f)

206 Sec 36, (1) Aperson may, subject, to this Act (a) take waler for reasonable domestic use in that person’s household, directly from
any water resource to which that person has lawful access; (b) take water for use on land owned or occupied by that person, for — (i)
reasonable domestic use; (i) small gardening not for commercial purpose; and (iii) the watering of animals (excluding feedlols) which
graze on that land within the grazing capacity of that land, from any water resource which is situated on or forms a boundary of that
land, if the use is not excessive in relation ta the capacity of water resource and the needs of other users; (c) store and use run-off
water from aroof; ( d} in emergency situations, take water from any water resource for human consumption or fire fighting; {e) for
recreational purposes- (i) use the waler or the waler surface of a water resource to which that person has lawful access; or (i) portage
any boat or canoe on any land adjacent to a watercourse in order to continue boating on that watercourse; and (f) discharge (i) waste
or water containing waste; or (i) run-off water, including storm water from any residential, recreational, commercia or industrial site,
into a canal, sea outfall or other conduit controlled by ancther person authorized to undertake punfication, treatment or disposal of
waste or waler containing waste, subject to the approval of the person contralling the canal, sea outfall or other conduit. {2} An
entittement under this Schedule does not override any other law, ordinance, bylaw or regulation, and is subject to any limitation or
prohibition there under

27 DWAF Project Charter Groundwater Resource Assessment Phase 11, 2003 para 1.2 (this document 15 availlable from DWAF
regional offices)

2% Stoop (fn 76 p- 269
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(b) General Authorization

In general, in issuing a general authorization, a responsible authority must take into accourt all relevant factors,
including existing lawful water uses, the need to redress the results of past racial and gender discrimination,
efficient and beneficial use of water in the public interest, the socio- economic impact of the water use, resource
quality objectives of the water resource203 and the environmenta needs. Genera authorization is issued for
activities such as industries and agriculture (for commercial purposes) where these activities use large amounts
of water that impact on the quality and quantity of water resources. A responsible authority, the Minister in
terms of the Act, gives authorization.2! The responsible authority may attach conditions to every general
authorization relating to (a) the protection of the water resource in question,2!! and (b) Relating to water
management by specifying management practices and general requirements for any water use, including
conservation measures, monitoring, reports and analysis of the reports, imposing duty measures and record
aspect and payments of charges.22 Under general authorization parameters are specified in which the water
user must use the water according to the parameters and not more. For example in the Western Cape there are
parameters set for each zone. Groundwater Abstraction-for Zone B is 45 m® (tertiary drainage regions), the
abstraction is then subdivided into quaternary drainage regions for easy management at catchment level. 213
Where the water user will abstract groundwater more than the specified parameter the user must apply for a

license. 214

(¢) Licensing for Groundwater Abstraction

A license to use water is based on whether the specific use of water, together with other uses already in
practice, will 215
(a) Affeci the volume of water available to other users

(b) Affect the quality of waler to such an extent that others users are no longer able to use it

(c) Affect the long term sustainable utilization and protection (the reserve), and

203 Sioop {fn 76) p- 259

210 Sec 27, NIWA

211 Sec 29 (1) (@)

212 Gec 29 (1) (8) - () (i) - (V)

283 Groundwater abstraction Zones: Tertiary and Quaternary Drainage Regions {available in DWAF offices on request), 2004
24 Part 7 NWA, Individual Licensing

215 NWA News (fn 133) p6
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{d) Wil damage the integnty of aquatic ecosystem, including aquatic habitats and animals.

To use groundwater effectively, the Act216 puts emphasis on water conservation, water use efficiency and water
demand management. Licensing can be used to enforce these principles for groundwater. In water stressed
areas users will be notified to apply for licenses and may be required to provide additiona information or to
undertake environmental assessment2!7 In the application the department will draw a proposal for comments,
detailing how the available water will be alocated among applicants.2!8 Any applicant not satisfied with the
comments of the department may appeal to the water tribunal, and if there are no disagreements the

preliminary schedule becomes final and a license is issued.219

(d) Integrated Groundwater Resource Management (IGWRM)

Integrated Groundwater Resource Management is a philosophy of coordinated management of an area’s water,
land and other resources to maximize economic and social welfare in an equitable manner without
compromising the sustainability of the resource and vital ecosystem.220

The rationale of having IGRM in our water law is-because the impact on the resource affects the aquatic
ecosystem linked with the resource, the quantity and quality.22!

For this reason the NWA'’s vision of providing IGRM is underpinned by the key principles of equity, sustainability
and efficiency of natural resowrces, the groundwater and surface water.222 Integration takes place across the
three major subsystems: the natural ‘resources, ‘the management system and the institutional system.223
Because groundwater is part of the hydrological cycle it must be understood in the context of the whole natural
resource system and must be backed up with the information on boundaries of the aquifer, its interaction with
surface water and aquatic ecosystems and its vulnerability to negative human impacts.224 In order to have
effective management, various water uses by different water users are best manageable on a catchment

basis.?25 Catchment management is now considered as the conventional wisdom in water laws because water

216 NWA Chapter 1 (Interpretation and Fundamental Principles)
27 NWA News (ln 133} p 6

218 NWA News {fn 133) p6

215 NWA News (fn 133) p- 6

220 NWA News (fn 133} p -6

21 NWA News (fn 133} p- &

222 NWA Chapter 1

223 NWA News [fn 133) p-5

24 WA News (n133) p&

225 NWA news (fn 133) p5



scarcity is stretching far beyond community boundaries and political borders.226 Community based natural
resource management must play a critical part in broader approaches in solving the problem of water
scarcity.22” Groundwater management at local level is crucial in water management because on the one hand it
checks people’s exploitation of the groundwater resource and on the other hand involves those people in the
management of the resource228, so that they could be aware of the impact of their water consumption on the

environment and the resource at local level.

2.7. Conclusion

From the above it is clear that groundwater is a reliable resource for human and environmental needs. The
question that remains is how each water user uses the available water, taking into account the scarcity of the
resource, ecological needs and human needs. In tum, all depends on the type of the aquifer in which
groundwater has been extracted.229 The more water there is in the aquifer, the more sustainable it would be for
human and environmental needs. Another factor is economical. For example, agriculture as one of the corner
stones of South Africa's economy uses-much water. At the moment.agriculture accounts for amost 60 per cent
of water use in South Africa®® and this include the-use of groundwater. It is therefore crucial that, in order to
maintain the balance between human and environmental needs in the utilization of groundwater, planning be
central in groundwater abstraction. It must be investigated hydrologically what the potential of the aquifer is.
Accessibilty (depth of the aquifer), exploitability (yield and pumping, availability resource and recharge),
sustainability (chemistry and risk of pollution) and conservation (size and hydrodynamic situations) should be

examined.23

2% Braoks (fn 50) p-5

227 Brooks (fn 50) p-5

228 NWA News {fn 133) p -5

2 Professor Yongyn Xu, interview (fn 70)

230 DWAF- Proposed NWRS, Summary August 2002
1 DWAF Project (n207) para3.3.
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CHAPTER 3

Constitutional, Legislative and Institutional Dimension

3.1. Introduction

Foremost among the South African Constitutional provisions are the implementation and interpretation of the
rights entrenched in the Bill of Rights. To achieve the object of the Constitution, given the open ended and often
vague nature of the provisions, judges of the Constitutional Court often turn to the history of South Africa and
use it as a “grant narrative’.232 A narrative grant interpretation means that the interpretation is a universally
accepted history of the origin and purpose of the Constitution.233 If, when interpreting the provisions in the
Constitution, focus is only on the present circumstances we will not succeed because history reflects or gives
us choices as to who and what must be included and who and what to exclude.234

Access to South African natural resources cannot be successfully realized if we neglect the past inequalities.
We need therefore to reflect on the history of our country in the question of the realization of the right of access
to water and sanitation. South African water law history reflects the distinction in water resources as a natural
resource, neglecting access to the poor. This paper zpplies grants narrative interpretation of the provisions in
the Bill of Rights as far as water and sanitation and the ecological system are concerned. These matters also

have a history of neglect and vulnerability.

3.2. Principles governing water resources and ecological system

Basic principles provided by the NWA serve as guidance in the exploitation of natural resources, including
water. This Act provides that the national Government, acting through the Minister of Water Affars, carries the
responsibility to ensure that water resources are protected and that water is allocated equitably and used
beneficially in the public interest.235 This responsibility does not only concern the control of over-abstraction of

water but also all other aspects of water use, in particular the protection of water resources and the discharge

22 P De Vos South African Law Journd on Human rights; A Bridge too far, Volume 17 Part 1 2001 page 1
3P De Vos (fn 232) p-1

24P De Vos (232) p-1

25 Antonie Geldenhuys The NWA A short review De Rebus, November 1997 page 59
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of waste into water.236 Abstraction of water serves different purposes -- human and animal use, agriculture, to
get rid of waste, and aesthetic environmental conservation.237 In terms of section 36 of the NWA, the Minister
may declare a particular activity to be a stream flow activity if the activity is likely to reduce the availability of
water 238 Section 38 provides that the Minister may declare any activity to be a controlled activity, if that activity
is likely to have a detrimental impact on water resources.23 This category is directed mainly towards activities
that cause pollution.240 These efforts by the department are not only directed towards enhancing human needs
but also meant to enhance the notion that water is for the environment 24 It therefore means that management
of water resources should be considered from the perspective of environment.242 It is important to note that in
order to achieve access to water and sanitation, we must treat water as both a social and economical asset.
Also, water should be appropriately managed keeping in mind that it is a scarce natural resource.243 In ensuring
that these rights are progressively realised, free basic water and sanitation services have been introduced in a
way aimed at assisting in promoting sustainable access to a basic water supply by subsidizing the ongoing
operating and maintenance costs of a basic water supply service.244 Sustainable utilization and viability of water
services must be enhanced as part of the local government financial system. Policies should honour the
“polluter pays” principle, which is a comeérstone in the governance and management of natural resources.245

Municipaliies must implement these principles with-immediate effect and if they are unable to do so, they must

%6 Antonie Geldenhuys (fn235) p-59 read with sec21 of NWA the defintion of “waler use”

27 Antonie Geldenhuys {fn235) p-59

28 Chapter 4, Part 4 stream flow reduction estivities this part allows. the Minister, after consultation, to regulate land based activities
which reduce stream flow, by declaring such-activities o be stream flow reduction activities. Whether or not an activity is declared to
be a stream flow reduction activity depends on various factors, such asthe extent of stream flow reduction, its duration, and its impact
on any relevant water resource and on other water users. The conlral of farestry for its impact on waler resources, currently exercised
in terms of the Forest Act, 1s now exermcised under this Part (the Working for Waler Programme is an example of aclion under Part 4
avalable at www.dwaf gov.za which aims at reducing the impact cause by alien plants to water resources)

2% Sec 38, Declaration of certain activities as confrolled activities {1) the Minister may, by notice in the Gazette, in general or
specifically, declare an activity to be controlled activity. (2) Before declaring an activity to be a controlled activity the Minster must be
satisfied that the activily in question is likely to impact detrimentally on a water resource. (3) Before making a declaration under
subsection (1) the Minister- (a) must publish a notice in the Gazette- (i) setting out activity or category of activities proposed tobe
declared; and (i) inviting written comments to be submitted on the proposed declaration, specifying an address to which comments
are fo be submitied, which date may not be earlier than 60 days after publication of the notice; and {b) may, in the case of a specific
activity on a specific site, make the notice known by delivering or sending a copy 1o the owner or the person in control of the site in
question, or fo every organ of state, which, and every person who, has an interest in the matter; (c} must consider what further steps,
if eny, are appropriate to bring the contents of the notice to the attention of interested person, and take those steps which the Minister
considers to be appropriate; and (d) must consider all comments received on or before the date specified in paragraph (a) (i)

20 Antonie Geldenhuys (fn 236) p-59

21 Rabie M.A. "Water for the Environment” (1889) Tydskrif vir Hedendaagse Romeinse Reg at page 12

22 Rabie M.A "Water for the Environment” (1989) Tydskrif vir Hedendaagse Romeinse Reg at page 12

2% Statement made by former Minster of DWAF (April, 2003y published in the Strategic Framework for Waler Services September
2003 at page 27

24 Sirategic Framework for Water Services (in 145) p-29

2% Strategic Framework for Water Services {fn 145) p-29
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explain to the department why they are unable.246 Municipalities must provide a plan for implementing the policy
and the implementation must be assured through national regulation and support.24” The principle of
cooperative governance becomes important in this regard, as water service delivery will only be effective if all
levels of government work together as a team and strive towards the betterment of the lives of people 24
Utilization of natural resources must be driven by a vision of protection and sensitivity, which is supported by
the ideology that the many demands put on natural resources should be managed properly. Integration of all
natural resources as provided by the legisiation and policies should govern the use of natural resources. This
wil enhance the proper management of land-based user activites that have major impacts on natural

resources, such as pollution resulting from agricultural practices.

Section 28 of NEMA24S provides that people should take reasonable precautions to prevent pollution of water
resources. The application of this section has always been problematic in the sense of to what extent the
polluter could be held liable. In a recent judgment?0, which concemed air poliution by hydrogen suiphide that
had an adverse impact on human well-being, the court held that section 28 (12) -- which provides for the
application to court for investigation, evaluation and assessment of the impact of activities and to report on it by
the polluter -- does not empower the court to direct the chief air pollution control officer to suspend the polluter’s
regstration certificate or direct i to halt its activities 251 Judge Leach restricted himself by mentioning that where
it was clear that a party caused pollution as described in NEMA the court had the power to instruct the polluter
to comply with the steps provided for by section 28 {12). The court concluded that pollution problems at the

polluter’s business were longstanding and persisted despite efforts to curtail them.252

To practice sustainable water resource utilization, the principles of environmenta justice have to be applied.253
The environmental clause is regarded as a touchstone against which we can evaluate the new democratic
Government’s progress in delivering environmental justice.254 For any measure that regulates the use of natural

resources, environmental justice must be pursued first, so that the resource is kept fit for the intended use. If

2% Slrategic Framework for Water Services (in 145) p-28

247 Strategic Framework for Walter Services (fn 145) p-29

28 Chapter 3 of the Constitution, sec 41 (1) (b)

28 Sec 28

20 Hichange Investments (Pty) Lid v Cape Produce Co (Ply) Lid ¥a Pells Produds, and Cthers 2004 (2) SA393 (E)

%1 Sec 28 (12)

%2 De Rebus (fn 276) p- 45

23 NEMA sec 2 [c) Environmental justice must be pursued so that adverse environmental impacts shall not be distributed in manner
as to unfairly discriminate against any person.

24| Glazewski, Environmental Justice and the SA Democratic Legal order {1999), Acta Juridica 1-36
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environmental justice is not applied, the right of access to natural resources will be impaired because the
resources could be exploited and destroyed

Environmental justice?55 is defined as:

A social fransformation directed towards meeting human needs and enhancing the quality of life- economic equality, health care,
shelter, human rights, species preservation, and democracy- using resources sustainably. A central principle of environmental justice
stresses equal access to natural resources and the right to clean air and water, adequate health care, affordable shelter, and a safe
work place.... Environmental problems therefore remain inseparable from other social injustices such as poverly, racism, sexism,
unemployment, and urban deterioration.

The right of access to basic water and sanitation is directly linked to the concept of environmental justice; water
and sanitation are social services and aims at transforming the social condifions of people. It is therefore
imperative that when natural resources are utilized, they must be utilized in such a way that they enhance
human rights, taking into account that sustainable utilization of resources promotes social justice and
environmental justice. On top of that equality is seen to be in the centre of natura resource distribution. In
redressing the past racial discrimination in our society, equality and ustice should therefore prevail in our water
laws. Equality per se should be exercised in all forms, in the distibution, the decision-making process, and

participation between the Government and peaple.26

South African water law has significantly achieved these principles by focusing more on access to natural
resource distribution equitably25” so that those without these basic services could get access and have a
sustainable life. This is a good turning point, but we need to take a step further by treatng dl water resources
as nafional assets so that it would become possible for the national Government to deal with the question of
service delivery as its constitutional' mandate. To steer the question of water and sanitation, Government
institutions and local organizations, including the courts of law, should strive towards a common goal in
ensuring that each individual in society is afforded an opportunity with equal respect and dignity 258 Alliance and
networking of all relevant stakeholders promote sustainability of institutions and prevent conflicts.258 This

means that, if institutions are sustainable, conflicts between various instituions will be prevented. It will also

255 R Hofricher " Introduction in R Hofricher {ed) Toxic Struggles: The Theory and Practice of Envionmental Justice {1993) 4
26 Jan Glazewski {fn 264) p-4

37 ) Glazewski (fn 371) says that finally it may be noted that while notion of environmentd justice in America and South Africa i1s
primarily concerned with equitably distribution of the burdens of pollution activities, in South Africa there is an additional and distinct
emphasis on access to basic resources such as land and water as well as community participation in decision making; page 6

2% Sec 9 (1) Everyone is equal before the law and has the right to equal protection and benefit of the law, read with section 10 -
Everyone has inherent dignity and the right to have their dignity respected and protected.

2% Qur Future, our Choice ({fn 108)
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influence the sustainability of and impact on natural resources because these bodies will liaise with each other
so that damage to the environment could be prevented or minimized, and water and sanitation services be

regulated and problems addressed.

Technology and the courts of law become of particular importance i this regard. Courts enforce natural
resource law in terms of which it can order that environmental impact assessments be conducted in water
development projects. Technology is the appropriate tool to camry such investigation. A technical report on
Water Situation Assessment Model (W SAM) in 200125 reviewed information needed for groundwater allocation
and rural communties. The databases used identified the situations where groundwater was used as a sole or
shared water source.261 A basic water supply of 30 litres per day was taken and muiltiplied by the population
figure that the resource served.?2 However, use of technology needs financial support. For this reason the
national Government has to support other institutions financially to provide the necessary technology. Where
possible, room should be made for private companies to involve themselves in water service delivery and to

carry out the necessary work that will ensure that water resources are exploited optimally and sustainably.263

The answer to the question of who is responsible for the redlization of the rights of access to water and
sanitation services, protection of the counfry’s scarce resources as well as ecosystem protection can be
answered with reference to the constitutional application in terms of section 8.264 However, the initiatives must
first be taken by the State to provide these services. It then leaves an obligation upon citizens to look after the
resource when they utilize it. Citizens are'obliged to take care 'of the resource by ensuring that they minimize
damaging activities such as poliution and waste of water.

As mandated by the Constitution, all spheres of government are responsible for the realization of the rights
entrenched therein Local organizations should play a very prominent role in ensuring that they engage with
local municipalities to provide water and sanitation. Various projects are in place aiming at promoting the use of
groundwater as an option that could save the countrys water resources. The Govemment has shown
commitment in redressing the past racial discrimination in the access to the country’s resources by making

water a national resource under constitutional mandate and putting emphasis on service delivery. However,

20 Paul Seward and Jane Baron, An investigation into the Groundwater Use in South Africa, April 2001

%1 Paul Seward and Jane Baron (fn260) para 3.2

262 Paul Seward and Jane Baron (M260) para 3.2

%3 Draft White Paper (discussed above), insfitutions involved in water service delivery, para2.2 4.

%4 Sec 8 (1) The Bill of Rights apples fo all law, and binds the legislature, the executive, the judiciary and all organ of state; (2) A
provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it is applicable, taking into account nature of
the right and the duty imposed by the right.
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problems exist in the management of water resources, such as control over human activities that cause the

resources to deplete, especially agricultural use of chemicals that contaminate groundwater.

Education and awareness are to be brought to attention in dealing with the contamination of groundwater. One
of the advantages of education is that it helps reducing the exploitation of natural resources because t changes
the reasoning of individuals. It makes it easy for the authorities to maintain the resources because people will
be “whistle blowers™ and keep the authorities informed on problems concerning the resources. Once people are
educated about the importance of water to their lives they will start developing a political will in volunteering
themselves to look after the resource. It is a fact that most people do not know that the country suffers from a
scarcity of water. To look after the resources and report the danger is an effective way of saving our water
resources. This does not need any knowledge or expertise, only the will and attitude which could be cultivated
through education. Laws could be formulated and play a very important role, but would still be ineffective if

nobody is aware of or cares about those laws.

For environmental protection to be possible, management of resources should strive towards achieving social,
economic and environmental sustainability inthe use of water resources. Social sustainability of the resources
means that humans should live in an environment that is not harmful to their health or well being and that
utlization of the resource should at all times be in the public interest. The economic value of natural resources
must be conserved in economic”terms. Utilization thereof should maintain the intrinsic value of natural
resources. Environment (natural resource) has an‘economic value (it'is capital). Renewable and non-renewable
resources should therefore be utilized in such a way that'it can renew itself and sustain over a long period of

time. Activities on land should not be of such a nature that the natural environment could not regenerate itself.

The question can be asked though, how this is achieved and actually put it into reality. The answer could lie in
education (referred to above) and Environmental Impact Assessment (EIA) for intended land developments.
ElA plays a very important role in the optimal utilization of natural resources because this is the initial stage in
any kind of activity that will impact on the resource and provides for the setting of priorities in the decision-
making process for the resource management. It is therefore imperative that each developmental project first
conducts impact assessment to foresee any possible negative impact. Where the assessment is conducted it
will be possible to mitigate any negative impact to the resource and find akernatives that will ensure that the

resource is utilized oplimally so that it retains its intrinsic value and remains fit for its intended use. The term
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EIA has both spatial and temporal components and can be described as the change in an environmental
parameter, over a specified period and within a defined area, resulting from a particular activity not being
intiated. 265 EIA has found its way into the South African water law and policies. EIA is practiced through the
assessment of impact of the user on other users of the resource. The impact of one user upon another is called
accumulative impact because the effects are felt by the other user. The users herein refer to humans and the
environment. Impact assessment helps n resource management by managing demand (managing the
resource). EIA finds its way into policy regulations of South African water laws with the introduction of the
regulation on environmental conservation.266 EIA has to be a study plan in which decisions are based on the
study so conducted. The plan should contain description of the environmental issues identified, which require
investigation and assessment.267 Feasible alternatives must be portrayed in the plan.268 information required
determines potential impacts of the proposed activity. Methods to identify these impacts and the description of
the proposed method of assessing the significance of these impacts should also be portrayed in the plan of
assessment.289 The authority responsible?’0 is to assess the assessment plans and may make findings as to
whether the plans may need any amendments before accepting them.

in terms of section 2 of the Environmental Conservation-Act as amended (ECA)7! the Minister has a duty to
ensure that natural resources are protected and this duty has to-be performed as soon as the assessment is

completed Duties include:

{d) The establishment and maintenance and improvement of | acceptable human living environments, which contribute fo
a generally acceptable qualily of lifefor-the mhabitant's-accordance with the environmental values, and environmental
needs communities of the Republic-of South Africa

(e) The promotion of the effective management of cultural resources in order 1o ensure the protection and responsible
use thereof

(i The promotion of environmental education in order to establish an environmentally literate community with a
sustainable way of life

(9) The execution and co-ordination of integrated environmental monitoring programmes

%5 Peter Wathem, Environmental Impact Assessment (Theory and Practice) Academic Division of Unwin Hyman Ltd {(New York) 1934
atpage?

%6 Government Notice No. R. 1182 of 5 Seplember 1697

%7 Sec 7 (1) (d)

28 Sec 7 (1) (b)

%9 Sec 7 (1) (c) (d) (e)

270 Sec 2, Responsible Authonty is the Minister of Environmental Affairs and Tourism as responsible authority in the conservation of
natural resources. This does not exclude the Minister of the Departrnent of Water Affairs and Tourism where the proposed activity will
use water.

211 Environmental Conservation Act Amendment Act 52 of 1994, as amended.
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NEMA in section (4) (i) provides that all impact on the environment must be assessed and evaluated and
decisions must be appropriate in the light of such consideration and assessment.272 This means that in cases
where land usage has an impact on the resource, i.e. farming which has a direct impact on groundwater,
assessment is important to mitigate and provide alternatives to reduce the impact. The pressure put on ouwr
resources cause the resources to degrade their value and this hampers water and sanitation services. People
have a right to clean water and where the value of water has been degraded, it will curtail this right. Balancing
the demand can prevent resource degradation. To achieve the balance access to the resource should be

managed integrated and sustainably so that distribution could be equal and fair.

3.3. Constitutional Dimension

3.31. Bil of Rights perspective

The history of allocation of South Africa’s water resources reflects the consequences of the Apartheid
ideology.2’3 The Constitution is imperative in-the access to-natural resources because it aims to redress the
divisions of the past and strive to improve the quality of life of all citizens.274 The introduction of the Constitution
marked a milestone in the way in which water resources are to be allocated at present and in the near future.
The Constitution entrenches the principle of equality, in which all citizens must have equal opportunity to get
access to water and sanitation services It does so by providing that?’>: Everyone has the right to have access
to -

(b} Sufficient food and water; and

{2) The State must take reasonable legislative measures and oiher measures, within its available resources, to achieve the

progressive realization of each of these rights.

Most significantly in the Constitution is the fact that it also reflects on environmental rights by providing that:
everyone has the right to have the environment protected, for the benefit of present and future generations,
through reasonable legislative and other measures that prevent pollution and ecological degradation, promote

conservation and secure sustainable development and use of natural resources while promoting justifiable

272 Sec 4 ()

23 Glazewski (fn 36) p- 512
24 (Glazewski (in 36) p- 512
a5 Sec 27
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economic and social development.276 The two rights will be referred to throughout this discussion as they are
inked together because water is life and sanitation is dignity.2”” Thinking of the environment resembles
peace.2’8 These rights are classical rights and are referred to as third generation or socio-economic rights and
they give nse to various issues2’9 related to their enforcement and nature280  Any night in the Constitution may
only be deprived in terms of the law of general application,28! which means that water rights could be regarded
as incorporated into the limitation clause. There can be no limitation or denial of or exclusion from the right of
access to water and sanitation except in terms of the law of general application. The Constitution is relevant to
the administration of water affairs.282 In this regard water is not mentioned either in Schedule 4 or 5 of the
Constitution, so that it remains an exclusive national matter282 Hence there are no provincial water affairs

departments, only regional offices of the nationa department of water affairs.284

The national Government has taken legislative measures in the realization of these rights. In 1997 the WSA
and in 1998 the NWA were passed (discussed below). However the question is how these pieces of legislation
are enforced in order to ensure that they serve their intended purpose. The Draft White Paper on Water
Services of 2002 provides how water legslation is enforced.85. The national Government and provincial
governments are obliged to support and strengthen the capacity of municipalities and to see fo the effective
performance by municipalities of ther functions, by regulating the exercise of authority given to
municipalities.285 They must see to it that municipalities perform the functions as assigned to them by the
Constitution in terms of section 152.287 In exercising these powers, principles of co-operative government and
intergovernmental relations as set out ‘and contained in section 41 of the Constitution must be of guidance.258
These principles require all spheres of government to ‘co-operate within one another in mutual trust and good

faith by assisting and supporting one another, avoiding legal action against each other and making every

716 50 24
777 Draft White Paper on Water Services 2003
278 \ndustrial Enviranmental Forum of Southem Africa Earth Summit 92, 2000 in its forward page
I Glazewski {fn 30) page 513
20 See Chapter one, the Abstract of this paper
B 5ec 36 (1) The right in the Bill of Rights may only be limited in terms of the law of general application to the extent that the
limitation is reasonable and justifiable in an open end democratic society based on human dignity, equality and freedom, taking into
account all relevant factors; (a) the nature of the right; (b} the importance of the purpose of the limitation; (c) the nature and extent of
the limitation; (d) the relation between the limitation and its purpose; and (g) less restrictive means to achieve the purpose.
82 Glazewski (fn 36) page 513
3 Glazewski (fn 36) page 513
8 Clazewski (fn 36) page 513
85 Draft White Paper page 74
58 Draft White Paper page 74
7 5ec 162 (1) (@) - 2)
88 Draft White Paper page 74 read with sec 41 of the Constitution
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reasonable effort to settle disputes and exhaust all other remedies before approaching a court to resolve a
dispute.289 The national Government must support municipalities in addressing situations that lead to non-
performance. This includes mechanisms that will allow it to act more decisively in respect of municipalities.20
Where water services are provided by other Water Service Providers (WSP) such as Water Boards (WB) as
provided and defined by the WSA29! in terms of a contract between Water Service Authority (WSA),2%2 the
National Govemment (DWAF) has to regulate delivery of services ensuring that water is delivered in quality fit
for human consumption and that such use will also take into account the ecological needs. It is the function of
DWAF to see to it that water resources are not exploited but rather used beneficially and equally distributed to

all people.

The enforcement of the constitutional rights is not limited to these regulatory principles. As said above, the right
to water gives rise to judicial processes.2%3 Failure to implement or provide the basic rights to the people resuit
in people taking legal action against the Govemment to enforce the realization of the right The first
Constitutional Court decision that actually illustrated how the rights in the Constitution are enforced is the
Grootboom2%4 decision. In Groothoonr the Constitutional Court stated that, in order for Government policy to
pass the constitutional muster dictated by the inclusion of socio-economic rights, those whose needs are most

urgent couldn’t be ignored.2%°

The interconnectedness of the rights and the Constitution as a whole had to be taken into account when
interpreting the socio-economic rights ‘and, in particular, in' determining whether the State had met its
obligation.2% In dealing with the constitutional rights, the real question is whether the measures taken by the
State to realise the right afforded were reasonable29” Whether the measures are reasonable depends on
whether it would be necessary to consider the problem in hand in its social, economic and historical context and

to consider the capacity of the institutions responsible for implementing a program2% A reasonable

59 Draft White Paper page 74
20 Draft White Paper page 74
P water Service provider means any person who provides water services to consumers or to another water service institution, but
does not include a water service intermediary
2 Water Service Authority means a municipality, including a district or rural council as defined in the Local Government Transition
Act, 1993 (Act No 209 of 1983}, responsible for ensuring access to water services
23 Gee analysis at paragraph 1.7.
2% Gavernment of the Republic of South Africa and Others v Grootboom and others 2001} (1) SA 48
%5 ) De Visser & Others {fn 66) p- 30
8 Grootboom (fn 204) p- 49 (para D)
27 Grootboom (fn 294) p- 49 (para E)
28 Grootboom (fn 294) p-50 (para B)
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programme had to be balanced and flexible and make appropriate provision for attention to the problem and to
short, medium and long term needs.2%® It must be noted that reasonableness has to be understood in the
context of the Bill of Rights as a whole, especially the constitutional requirement that everyone be treated with
care and concern and the fundamental constitutional value of human dignity.3%0 In order to strike the balance
between the needs and resources, measures taken must be calculated to attain the goal expeditiously and
effectively. 30! The reason for that is that these rights had to be realised against the people who are in desperate
need3’ to have access to the basic human rights, including water and sanitation. The absence of catering for
those in desperate need may have been acceptable if programmes applied nationwide resulted in affordable
cost for most people.303 In other words, where pricing programmes are introduced in water, such programmes
must be affordable, taking into account the socio-economic circumstances of rural people. In ensuring that
water services are delivered and people do get access to them equally, the national Govemment has a
responsibility to ensure that it complies with the obligation imposed upon it by the Constitution.304

The Constitution therefore gives the rural communities a guarantee that they do have the right of access to
basic water and sanitation. This is borne by the fact that it obliges the State to act positively to ameliorate these
conditions and to devise and implement-a coherent, coordinated program designed to provide access to the

rights3%.

The implementation and enforcement of the rights has also been subject to administrative enforcement
mechanisms. Compliance of the State with the rights is measured against the Constitution.3% The question was
put whether the Government was constifutionally- obliged to' provide Nevirapine, an antiretroviral drug that
prevents transmission of disease from mother to child: Secondly, whether it had a legal duty to provide the
drug. Thirdy, whether the programme adopted was a comprehensive, effective programme that reduced the
transmission of HIV from mother to the child. And whether there were legally valid reasons why Nevirapine
would not be provided to those mothers affected and whether the respondents were entitled to their action. The
Constitutional Court started its judgment by stressing that socio-economic rights were justifiable and that that

9 Grootboom {fn 294} p- 50 (para C}
00 Grootboom {fn 294) p- 50 (para C)
3 Grootboom (fn 294 p- 50 (para F}
302 Grootboom {fn 294 p- 50 (para G}
303 Groothoom (fn 294) p- 50 (para H)
3 Grootboom {fn 284) p- 51 (para B)
305 Grootboom {fn 297) p- 51 (para B}
308 The Government of the Republic of South Africa v Treatment Action Campaign 2002 (10) BCLR 1033(CC)
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was not the issue, but these rights were.307 The basic question is whether measures taken by the State in its
policy are reasonable and allow access to the rights entrenched in the Constitution. The Court’s interpretation
of the Bill of Rights has always been the historical and social context. The Court started by outfining the position
of the courts in enforcing the Bill of Rights. The courts are given the power to enforce the provisions of the
Constitution and must declare any conduct or act invalid to the extent of its inconsistency with the
Constitution.308 In this case the Court said that it had to consider the claims for enforcement of the socio-
economic rights on two occasions.3% On both occasions it was recognized that the State was under the
constitutional duty to comply with the positive obligations imposed by the sections in questions.3'0 It was
stressed however that the obligations were subject to qualifications.3!" However the difficulty confrorting the
State n the enforcement of these rights is the country’s earlier history in addressing issues concerned with the

basic needs of people.312 Thus in Grootboom®!3, Yacoob J said

"This case shows the desperation of thousands of people living in deplorable conditions through out the country. The Constitution
obliges the State to act posilively to ameliorate these conditions. The obligation is to provide housing, health care, sufficient food and
water, and social security fo those unable to support themselves and their dependants The State must also foster conditions enable

citzens to gain access to land onan equitable basis. Those-inneed-have a corresponding right to demand that this be done

It is understood that this is a difficult task for the- Govemment. The.court held that it was conscious that it was
extremely difficult for the State to meet those obligations in the conditions that prevail in our country. This is
recognized by the Constitution, which expressly provides that the State is not obliged to go beyond available
resources or fo realise these rights immediately. This is an_obligation that courts can and, in appropriate
circumstances, must enforce.

Though the court acknowledges this difficulty it does not merely suggest that nothing could be done as the
country obliged itself to enforce the rights and had to fulfil that obligation314 For the state party to be able to
attribute its failure to meet at least its minimum core obligation due to a lack of available resources, it must
demonstrate that every effort has been made to use all resources that are at its disposal in an effort to satisfy,

as a matter of priority, those minimum obligations.31> In the South African Constitution the minimum core

37 The Government of the Repubiic of South Africa v Treaiment Action Campaign at para2b

38 Sec 172 (1) (a)

39 The Government of the Republic of South Africa v Treatment Action Campaign at para 25

310 The Government of the Repubiic of South Africa v Treatment Action Campaign at para 25

M gec 27 )

312 The Government of the Republic of South Africa v Treatment Action Campaign at para 255

313 Grootboom supra

314 United Nations Covenant on Economic, Social and Cultural Rights. Article 2 (1) obligates the state party to be able to take
necessary steps "to the maximum of its available resources”.

15 Footnote supra
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obligation is supported by the language used in the Constitution and attention is drawn to different sections.3'6
Minimum core obligation does not imply rearranging the budget of the Government. What & provides is that the
measures taken by the State must be evaluated against the needs of the citizens and the courts are
empowered to see to it that the minimum obligation is met. The obligation also helps to sirike the balance
between judicial, legislative and executive functions to promote, respect and fulfil the constitutional mandate.

These are different rights; however their nature in the implementation must be seen together in that each of
them imposes at least an obligation upon the State, tested against the availability of resources. Government
policies must be reasonable enough to deal with the problem in hand. In the case of water and sanitation
services the DWAF has introduced a programme, the Strategic Framework for Water Services, September
2003 (discussed above). This policy is meant to deal with the progressive realization of water and sanitation
services in the country as a whole. The basic questions that are to be asked in testing whether the Government
is fulfiling its constitutional mandate are whether the provision of water and sanitation services is reasonable in
the circumstances, and whether it is a comprehensive policy for the prevention of water and sanitation-related
problems such as HIV/Aids and cholera. These health-related diseases are the result of a lack of clean water
and proper sanitation services. In re Cerdification Judgment3!7 the Court held that although section 26 (1) did
not expressly say so, there was a the very least a negative obligation placed upon the State and all other
entities and persons to refrain from preventing or impairing the right of access to adequate housing. The right to
water and sanitation as defined by the strategic framework®!8 at least imposes a negative obligation upon the

State and all other entities to refrainfrom preventing or impairing the functioning of the right.

However, though the right to water'and sanitation places'a duty upon the State to progressively realise this
right, this is not an automatic and immediately enforceable right319 The beneficiary is also under an obligation
to use his or her own resources to fulfil this right 320 What this means is that beneficiary of the right must use the

right in an effective, sustainable and equitable manner so that its utilization does not at the same time

318 Section9 {2), 24 (b) 25 (b} and 25 (8), Equality includes the full enjoyment of all rights and freedoms. To promote the achievement
of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken. To have environment protected, for the benefit of present and future generations, through reasonable
legislative and other measures. The State must take reasonable legislative and other measures, within its available resources, to
foster conditions, which enable cilizens to gain access to land on an equitable basis. No provision of this section may impede the
State from teking legislative and other measures to achieve land, waler and related reform, in order to redress the results of the past
racial discrimination.

317\ re Certification of the Constitution of the Republic of South Africa, 1996 (10) BCLR (1253) (CC)

38 Strategic Framework defines water supply services and /or sanitation services or any part thereof. In this Strategic Framework the
term 15 generally used in its inclusive sense

319 De Visser (fn66) p- 32

30 De Visser (fn68) p- 32



compromise other beneficiaries (environment) dependent on the resource. The ecological system is protected
by the Constitution. It would not be appropriate to condone the actions of humans to use water resources to an
extent that it compromises the natural environment. The State has to create opportunity for the beneficiary to
realise the right,32! and has the overall responsibility to see that water is aso protected,322 as it has the duty

and responsibility to ensure that the environment is protected.

32 De Visser (fn66) p- 32
322 55 24 of the Constitution protects the environment against human activities.
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3.4. Legislative perspective

3.4.1. Water Services Act 108 of 1997

The WSA was a result of the constitutional mandate of the State to progressively realise the constitutional rights
of access to water and sanitation. This Act refers to these rights as basic water supply and sanitation by
defining basic water supply and basic sanitation in its definition section,323

“Basic water supply” means the prescribed standard of water supply services necessary for the reliable supply of a sufficient
quantity and quality of water to households, including informal households, to support life and persond hygiene.

Basic sanitation is the prescribed minimum standard of services necessary for the safe, hygiene and adequate collection, removal,
disposal or purification of human excreta, domestic wastewaler and sewage from households, including informal households.
Consumer is defined as any end user who receives waler services from a water services institution, including an end user in an

informal settlement.

The underlying rationale of the provisions of this Act-is that in the old South Africa there was no national
legislation dealing with water supply and sanitation water services.324 Lack of national legislation to regulate
the use and access to water and sanitation placed an unreasonable burden on people.325 The Act recognizes
the right of access to basic water supply and basic sanitation and the duty to ensure sufficient water and an
environment not harmful to health -or weli-being,-while-—at -the 'same time it acknowledges that it is the
responsibility of all spheres of government in ensuring that these services are provided efficiently and equitably
and used in a sustainable manner 326 In its formulation and area of application the Act is aimed at providing
access to water and sanitation through water and sanitation supply services. Its focus is on the installation of
the infrastructure such as dams and canals for water and sanitation services. Though the Act focuses on water
infrastructure installation, water in these dams and canals has to be managed in accordance with the principles
of water resource management.32” Because the Act was promulgated after the 1994 White Paper on Water
Supply and Sanitation, which laid down policy principles that assumed a context of universal human rights and

the equality of all persons regardless of race, gender, creed or culture,328 it considered that the ecological

323 WS A Chapter 1

2 Glazewski (fn 36) p- 537

335 Clazewski (fn 36) p- 58

326 WS A preamble

3T ws preamble

28 \phite Paper on Water Supply and Sanitation of 1394, Principle 8, it is necessary to ensure that the environment is considered and
protected in all development activities, read with Principle 7, water and sanitation development are not possible in isolation from
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system be given protection in the use of water, and water utilization be managed in an integrated manner.32°
This piece of legislation provides a framework and guidance to local municipalities to supply water and
sanitation services in their respective areas.330 Local authorities are established as in WSA33! and are given
responsibilities and duties in terms of the Act.332 Their responsibilities and duties are qualified in terms of the
availability of resources, the need to an equitable allocation to all consumers and potential consumers, and the
need fo regulate access to water services in an equitable way.333 What is remarkable about this Act is that it
places a duty upon consumers to pay reasonable charges, which must be in accordance with any prescribed
norms and standards for tariffs for water services.334 There is a duty of care placed upon consumers -- when
utlizing water resources they must conserve water.335

It is important to note that while the Act was specifically promulgated for purposes of water services delivery, it
takes into account the fact that the country’s water resources are scarce. This is why it provides for
conservation, sustainability and efficient use of water resources. The question can be asked as to how the
resources are protected and who must ensure that water resources are protected. The Act provides for

institutions that will ensure service delivery and at the same time ensure the protection of the resources.

development in other sectors. Co-ordination is necessary with all tiers of Government and other involved parties and maximum direct
and indirect benefit must be derived from development in, for instance education and training, job creation and the promotion of local
democracy
502 (a)
330 Glazewski (fn 36) p- 530
331 5ee definition of water services authority
B gee 11{1), every waler service authority has a duty to all consumers or potential consumers in its area of jurisdiction o
progressively ensure efficient, affordable, economical and sustainable access to water services
B Sec 112) (a) - (0
S 11 2) (d)
3 5ec 11 2) (g)
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3.4.2. Institutions under the WSA

Institutions under the Act are defined as any municipaity, including a district council*3 or transitional rural
council33 as defined in the Local Government Transition Act338 that is responsible for ensuring access to water
services. Water service authorities are obliged to prepare draft Water Services Development Plans (WSDP).339
These WSDP give an indication of the physical attributes of the area, the size and distribution of the population,
time and framework for plan including implementation programme, the existing water use by industries, effluent
disposed, number of persons without basic water supply and sanitation and the future provisions of water
services.340 WSA can enter into a contract with other Water Service Institutions (WSI) such as water boards for
water service delivery interms of which specific obligations are agreed to for water service delivery 34!

The provisions of the Act are more health-focused. However it is interpreted to include environmental protection
because it places a responsibility upon local government to ensure that water and sanitation services are
sufficient and not harmful to the environment Moreover, local authorities must ensure that it discourages
inappropriate waste disposal. Local-authorities must ensure that they internalize the external costs of the
environment. In other words water and-sanitation services must contrbute positively to the environment. 3%

NEMA has a very important role in the protection of natural resources as national legislation.

38 District Courcil a service council sub-regional council, regional council or district council

¥ Transitional rural council means a transitional council for a rural area of local Government

338 Act 209 of 1993

339 Sec 12- Every water service authority must, within one year after commencement of this Act- (a) as part of the process of
preparing any integrated development plan in terms of Local Government Transition Act 208 of 1993 (b) separately, if no process
contemplated in paragraph {a) has been initiated, prepare - (i) a draft water service development plan for its area of jrisdiction; and
{1} a summary of that plan. {2) the Minister may extend one- year period of a water services authority in consultation with the Minster
for Provincial and Constitutional Development and the relevant Province.

340 Sec 13 (a) - (g)

34 Glazewski (fn 36) p- 539

3 Section 4 (i) the socid, economic and environmentd impacts of activities, including disadvantages and benefits, must be
considered, assessed and evaluated, and decisions must be appropriate in the light of such consideration and assessment
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3.5. National Water Act 36 of 1998

The NWA is national water legislation which is underpinned by the Constitution. Fundamental principles of the
Constitution 343 give effect to the purpose of the NWA. Though the Constitution places the obligation upon the
State to progressively realise the rights in it, the ultimate responsibility is on the Minister to ensure that water is
allocated equitably and used beneficially in the public interest, while promoting environmental values.344 By
virtue of the Constitution and the legislative mandate, the Minister has the power to regulate the use, flow and
control of all water in the Republic245 in an integrated manner. The ultimate responsibility of the Minister does
not however exclude other organs of state from responsibility conceming water resources. All organs of state346
as defined by the Constitution are obliged to fulfil the constitutional obligations. In the water and environmental
context the NWA is the legislation that enables the Minister to fulfil and implement the constitutional obligations.
This means that water use has to be in accordance with the national laws and the Government has a primary
responsibility of public trustee to water resources.347 Despite the controversy around the principle of equality --
that authorities when charging for water-use infringe upon-this principle -- it is still the basic principle in our
water law. Courts have in many occasions-interpreted the principle to mean that the State cannot differentiate in
water service delivery to those previously disadvantaged but may differentiate when charging for water use 34
Secondly this differentiation is justified on the basis of the nature and legal status of water resources. Thirdly,
our water resources are vulnerable ‘in relation to their utifization. Lastly water is a national resource; the State
might provide its own measures from ‘acts'and'legislation. The ultimate reason being that our water resources

are at a stage where caution has to be applied in their utilization. Groundwater for example is curently facing a

3 Sec 2, the purpose of this Act is to ensure that the natior's waler resources are protected, used, developed, conserved, managed
and controlled in ways that {ake into account amongst others factors- {g) meeling the basic human needs of present and future
generations; (b) promoting equiteble access to water, (c) redressing the results of the past racial discrimination; (d) promoling the
efficient, sustainable and beneficial use of water in the public interest; (e} facilitating social and economic development; (f} providing
for growing demand for water use; (g} protecting aquatic and associated systems and their biological diversity; (h) reducing and
preventing pollution and degradation of water resources; (i) meeting international obligations; () promoting dam safety; () managing
floods and droughts, and for achieving this purpose, to establish suiteble and to ensure that they have appropriate community, racial
and gender representation

344 Stoops {fn 44) p- 250

25 Stoops (fn 44) p- 260

3% Gonstitution of the Republic of SA, sec 239

37 Sec 3 (1) As a public trustee of the nation's resources the National Government, acting through the Minister, must ensure that
water is protected, used, developed, conserved and controlled in a sustainable manner, for the benefit of all persons and in
accordance with its constitutional mandate (2} without limiting subsection (1) the Minister is ultimately responsible to ensure that water
is alocated equitably and used beneficially in the public interest, while promoting environmental values. (3) The National Govemment,
acting through the Minister, has the power to regulate the use, flow and controi of all water in the Republic

34 City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC)
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problem of over-abstraction and for that reason the State may differentiate charges and restrict its use amongst
water users. Sustainable utilization of water resources has to guide water management and utilization.
Differentiation does not mean that the State can deny people the basic right to water and sanitation,349 not even
those complaining about differentiation. The State will regulate the utilization thereof. This illustrates that,
although the State can differentiate in the utilization of water resources, it cannot deny access to the basic

minimum (25 litres per person) as envisaged in the WSA.

However, it is essential that, together with the realisation of the water right, mechanisms should be put in place
to monitor water utilization — to prevent people over-utilizing or exploiting the resource. This is why the NWA
infroduces mechanisms that wil ensure that water is used optimally. Amongst the mechanisms introduced by
the Act is the National Water Resource Strategy (NWRS)

3.5.1. National Water Resource Strategy (NWRS)

One of the tools used to ensure that-national water resowces-are protected, used, developed, conserved,
managed and controlled in a sustainable and equitable-manner for the benefit of all people, including the
environment, is the NWRS. 350 NWRS is progressively developed after public consultation and must be
reviewed after 5 years. To date, the Minister has identified 19 water management areas, covering the whole
country.35! The Act however does not give a definition of the NWRS, but its definition can be ascertained from

its objectives352, which include:

49 Mangele v Durban Transitional Metropolitan Council [2002]2 All SA 30/ 2002 (6) SA 423 D)

3% A Proposed National Water Resource Strategy for South Africa (this document is availeble at DWAF regional offices or at

www dwaf gov za

%1 The Walter Resources Management Framework, Part 1 2003

32 Contents of National Water Resource Strategy: The national water resource strategy must, subject to section5(4) (a) - (g} set out
the strategies, objectives, plans guidelines and procedures of the Minister and institutional arangements relating to the protection,
use development, conservation, management and control of water resources within the framework of existing relevant Government
policy in order to achieve — (ij the purpose of this, Act; and

(i) Any compulsory national standards prescribed, under section 9 {1} of the Water Services Act 108 of 1897

(b} Provide for at least - {i) the requirements of the Reserve and identify, where appropriate, waler resources from which particular
requirements must be met; (i} international rights and obligations; (i) actions 1o be taken to meet projected future water needs, and
(iv) water use of strategc importance; (c) establish water management areas and boundaries; {d) contain estimates of present and
fulure water management; {e) state the total quantity of water available within each waler management areg; (f) state water
management area surpluses or deficits; (g) provide for inter catchment water transfers between surplus water management areas and
deficit water management areas; (h) set out prirciples relating to water conservation and water demand management, () promote the
management of catchments within a water management area in a holistic and integrated manner. {2} in delermining a water
management area | terms of subsection (1) {c), the Minister must take into account {a} watercourse catchment boundaries; (b) social
and economic development pattems (c) efficiency considerations; and (d) commund interests within the area in question.
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e The estabishment of institutions to undertake water resource management.353

o Determine the inter-relationship between institutions involved in water resource management.354
In order to give effect to the provisions of this Act the DWAF is given a responsibility to administer all aspects
of the NWA delegated to it by the Minister or Director General (DG)35 in order to give effect to the principle of
sustainable use and equitably distribution of the resource. As the various water resource management
institutions are established and the responsibility and authority for water resource management is delegated or
assigned to them, the department’s role will change.356 |t will focus on national policy, regulatory framework for
water resource management and ensuring that other institutions are effectively fuffiling their roles and
responsibilities.35” The legal status of the NWRS is binding on all authorities and institutions exercising powers
or performing duties under the Act. It is aso aimed at explaining the implementation of the NWA 358 The
reserve, quantity, present and future water requirements in South Africa, actions to be taken to meet the future
water needs, principles relating to water conservation and water demand, objectives to be achieved in respect
of water quality through classification system and the promotion of integrated and holistic water management at
catchment level are all explained in the NWRS. In the rural context, the department has to co-operate with other
departments to ensure that the management of water reésources can contribute to the Integrated Rural

Development Programme, with particular emphasis on interventions to eradicate poverty.39

Integrated Rural Development Programme (IRDP) includes intervention in:360

¢ Modifying water resources management programmes and priorities, if necessary, to account for the prionty areas identified for
the Programme.

¢  Ensunng that rural development features stronglyjin catchment management strategies.

¢ ldentifyng rural water needs and opporiunities, and meking specific allowances for rural development and livelihoods in re-
allocating water by compulsory licensing. In particular, identifying potential rural users, in addtion to registered users, in calling for

license applications during compulsory licensing.

33 Section 6 ())

34 Sec 6 (k)

35 Chapter 2, NWA, Part 1 requires the progressive development, by the Minister, after consultation with scciety at large, of a national
waler resource strategy. The national water resource strategy provides a framework for the protection, use, development,
conservation, management and control of water resources for the country as a whole. It also provides for the framework within which
water will be managed al regional or catchment level, in defined water management areas. The national waler resource strategy,
which must be formally reviewed from time to time, is binding on all authorities and institutions exercising powers or performing duties
under this Act. See also section 75 part 4: powers of the Director General and Chapler 7 establishment of the CMA by the Minister
3% Water Management Institulions Overview, September 2003

37 Water Management Institutions Overview, September 2003

3% A Proposed National Water Resource Strategy for South Africa (this document is available at DWAF regional offices or at

www dwaf gov za

355 DWAF- Proposed NWRS, Summary August 2002

30 DWAF Proposed NWRS
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®  Ensuring community representation on the management bodies of water management institutions.

3.5.2. Catchment Management Agencies (CMA) and Catchment Management Strategies (CMS)

Catchment Management Agencies present a second tier of the water resource management framework. CMA
is a statutory body created in terms of the NWA3S', It is established through public consultation and the
participation of interested persons through steering committees where they make submissions through
proposals, written or oral. Until the CMA is finally established, the interim Governing Board continues to assist
with the various activities. 32 Following proposals they are evaluated and after such evaluation they are
submitted to the Minister for approval, after which they are published in the Govemment Gazette. A CMA is
established in each of the 19 water management areas.363 CMA must establish a CMS in its management area.
CMS must contain the provisions for the protection, use, conservation and management of the water
resource.34 They are responsible for water resource planning at catchment level and most water resources
management activities, such as the licensing of water use and discharge where delegated by DWAF.365
Furthermore they monitor abstraction; collect abstractionand discharge fees, monitor water quality and oversee
land use activities as this affects water management.366-DWAF will fulfil the role of the CMA where those are
not yet established.35” CMA has inherent powers as a statutory body. This means that a CMA can do al things
an individual can do, such as open a bank account, and enter into a contract with suppliers and borrowing
money.38 When performing their functions (initial functions 6% a CMA needs to:

e Redress the results of past racial'and gender discrimination

e Achieve equitable access to water resources

e Achieve co-operation and consensus in the management of its water resources

%1 CMA is established in terms of Part two of the NWA section 8. Established for the purpose of protection, use, development,
conservation, control and management of water resources

362 Sec 77 NWA

363 Part 2 of the NWA requires every calchment management agency to progressively develop & catchment strategy for the water
resource within its water management area Calchment management sirategies must be in harmony with the national water resource
strategy. In the process of developing this strategy, a calchment management agency must seek co-operation and agreement on
water —related matters from the various stakeholders and interesied persons.

34 Sec 9 {c) Acatchment management strategy must set out strategies, objectives, plans, guidelines and procedures of the
calchment management agency for the protection, use, development, conservation, management and control of water resources with
in its waler management area

35 Stralegic Framework, September 2003 para 3.1

36 Strategic Framework, September 2003 para 3.1

37 Strategic Framework, September 2003 para 3.1

38 e5 79 (1) - (4) see also DWAF Publication, the Water Management Institutions Overview

39 Sec 80 see also DWAF Publication, the Water Management Institutions Overview
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o Act prudently in financial matters

These functions are subject to review by the Minister because they are performed on behalf of the Minister. In
other words the power is delegated370 to them by the Minister and he may lay down conditions or withdraw the

function if it appears that CMA acts contrary to the conditions laid down by the Minister.371

3.5.3. Water User Associations (WUAs)

The WUA is defined as a statutory body established by the Minister under the NWA. A WUA is a co-operative
association of individual water users who wish to undertake water-related activities for their mutual benefit and
is governed by a management committee 372

lts purpose is to enable people within a community to pool their resources (money, human resources and
expertise) to more effectively carry out water-related activities. Through WUAs members benefit from
addressing their local needs and priorities.3”3 WUAs are bodies corporate and have the powers of a natural
person of full capacity, except those powers, which canonly be attached to natural persons or are inconsistent
with the NWA 374 (This means that WUAs can-do alf things that a natural person can do, open a bank account,
enter into contracts, be sued by another person or sue on its own). As with other institutions the Minister
establishes them, although the Act does not provide special crcumstances when they must be established. It is
likely though that the Minister can establish or initiate WUAs in the public interest.3™> Proposals for their
establishment are performed in terms ‘of section 91376 of the ‘Act in‘which it must fulfil the requirements under
the said section. As bodies corporate they have their own' constitution,377 in terms of which all necessary
information in terms of the Act should be provided in their constitution. The Minister will support the WUA in
matters such as guidance, defining the area of operation, determining the nature and extent of water resources

to be controlled and the powers and functions which will need to be delegated to the WUA 378 The Minister may

0 Sec 86

371 The Minster may intervene and disestablish a CMA or make changes for reasons such as the need to resrganize water
management institutions for more effective water resource management. See section 87

72 Water Management Institutons Overview part 3

73 Chapter 8 of the NWA provides that WUA are established at a localized level and their effective purpose 15 not primarily water
management unlike CMAs

74 Sec 94 (1) (a) ()

75 See Water Management Instituions Overview at page 28

76 566 91 (1) - (@) —(h)

77 oo O3

378 Water Management Institutions Overview at page 32
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also give financial assistance subject to the condition that there is a need for equity, transparency, redressing
the results of the past racial and gender discrimination, and subject to the financial position of the recipient and
the need for water resource protection.37% These measures should be in place in order to ensure that WUA are
kept within the spirit of the Constitution as the right to basic water and sanitation is a constitutional right and
must be exercised according to the principles of the Constitution.380 Lastly and more importantly is their
responsibility in relation to the resource. They must perform their functions and ensure that they prevent water
from being wasted, that they remove or rearange any obstruction unlawfully placed in water resources. Also, to
prevent any unlawful activity that is likely to reduce the quality. of water, they should supervise and regulate the
flow discharge and clear channels in order to reduce the risk of damage to land in the event of floods. The
watercourse should be changed back to the previous course where it has been altered through natural

causes. 381

All water resources are subject to a single regulation and intreduction of this framework for water resources
serves to maintain the amount of water available for human and environmental needs.382 In the case of
groundwater, sustainable groundwater abstraction depends to atarge extent on adequate recharge to replace
the water being removed from the aquifer system.383 Water management is essential when groundwater is
recharged.34 Quantification of groundwater recharge is required on a catchment basis for assessing the
sustainable use of groundwater in the context of the NWAS The mechanisms to abstract groundwater must
include the reserve because once the reserve is determined and the existing lawful use is determined, the
amount of groundwater available for ‘other activities can be allocated. 38 A resource must be protected from
pollution. Effects of pollution must be prevented and remedied:33” The owner of land or a person occupying or
in control of land who causes pollution to a water resource, must take al reasonable measures to prevent any
such harm from occurring, continuing or recurring.38 These may include measures to: cease, modify or control

any act or process causing the pollution, comply with any prescribed waste standard or management practice,

379 Water Management Institutions Cverview at page 33
R0 G 1 {d) The Republic of South Africa is one sovereign democratic state founded on the principles, o ensure accountability,
responsiveness and openness
31 5ee Water Management Institutions Overview at page 33-34
%2 nfroduction fo the National Water Resource Strategy, Minister R. Kasril's stalement, August 2002 at p 1.
383 DWAF Project (fn 207) para3.3.

34 DWAF Project (fn207) para 4.2. 3a
85 DWAF Project (n 207) para 42 3a

388 DWAF Project (fn207) para 4.2. 3a
7 Stoops (fn 44) p- 256

388 NWA, sec 19 (1), read with sec 28 of NEMA
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contain or prevent the movement of pollutants, eliminate any source of the pollution, and remedy the
disturbance to the bed and banks of the watercourse 33 Failure to perform these obligations may result in the
catchment management drecting such person who fails to take the required measures to commence taking
specified measures before a given date, to diligently continue with those measures and to complete them
before such a given date.3% If the person fails to comply with the directive of the catchment management or

the WUA takes measures to remedy the situation, the agency may recover all reasonable costs incurred 391

3.5.4. Administrative Law Perspective

Administrative law is the powerful tool for the enforcement of Economic, Social and Cultural Rights (ESCR) in
order to have an effective system of regulation in the water resource management and the right of access to
basic water and sanitation services. Our water laws have been subjected to judicial administration and this has
resulted in maladministration in the enforcement of conditions, procedures and structures in the decision
making process.3%2 The implementation of economic, social and poftical rights has been enforced through
judicial processes. However, not all.issues arising from the implementation of these rights will require judicial
processes or be sfrictly legal in character.35 The mechanism o enforce these rights as described by the two
authors through administrative law is the reporting mechanism in which states had to progressively report their
actions.39¢ States had to take initiatives in the realization of ESC rights, through which they are held
accountable. States have an obligation to teaching, culture and information on the ESC rights. States in their
respective territories are obliged to fulfil, respect, and promote the ESC in the public interests.3% Information
required for the protection of natural resources is necessary in this regard because decisions taken may have a
huge impact on the resource and curtail the right of access to basic services. Professor van Reenen argues
that scientific, capacity information to organization and institutions is relevant to the solution of environmental

problems and can usefully be distinguished because such knowledge is directed to the problem identification.3%

9 NWA, sec 19 ()
0 NWA, sec 19 (3)
1 Stoops (fn 44) p- 257
92T P van Reenen, Environmental Policy- Making Admiristration (1994) 1 SAJELP at page 3 -36
393 Asbjorn Eide, Catarina Krause and Allan Rosas, Economic Social and Cultural Rights, Netherlands 19965 Arlcle by Allan Rosas
and Martin Scheinin Implementation Mechanisms and Remedies at page 355. Internationa) monitoring of the Covenant on Economic,
Sccial end Culturd Rights (CESCR) rests completely on reporting procedure established by Article 16 of the Covenant
3% Article @ (1) States had to report to the United Nations Committee on Economic, Social and Cultural Rights which is the
international body that oversee the states responsibilities in the international community read with Article 7 of the Covenant which
provides for the ebligation upon states to teach, culture and provide information on the ESC rights.
5T P van Reenen {n392) p- 368
8 7P van Reenen (fn 392) p- 39
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It is therefore important that power exercised in the public interest by relevant authorities displays this
knowledge. Capacity knowledge in this regard plays a prominent role in the sense that the authority should be
aware of the effect of the decision taken by him and understand the position of the law. Administrative law
provides for the principle of accountabiity, fairness, responsiveness, reasons and equality in decision-making

process. 3% ltis essential that these principles be given attention in all cases.

3.6. Conclusion

Comprehensive legislation is in place. It is acknowledged that South African water law is striving towards
a brighter future in which all its citizens are afforded their constitutional rights. This is evident from the fact
that in 2001 there were 44.8 million people living in South Africa, all of whom used domestic water
services, while 5 million {11 per cent) had no access to safe water supply and a further 6.5 million (15 per
cent) had no access defined basic services level and about 18. 1 million people (41 per cent) did not
have adequate sanitation services (2001 census).3% This is a considerable improvement on earlier
statistics and a great achievement. It is‘hoped that the statistics for those still without these basic services
can reasonably decrease in the coming years-However-it is gathered from this research that there are
problems that need to be looked at, specifically the implementation of water conservation and protection
methods, which involve a great deal of planning. Structures and pracedures have been adopted mainly in
order to deal with management issues of water resources as a whole. All agencies established in terms
of the legislation are constitutionally obliged to protect human interests and natural resources. This is a
systematic fashion of management, conservation and sustainable utilization of natural resources. Guiding
frameworks have been adopted for the agencies in order to put legislation and policy objectives in reality.
However, the exploitation of natural resources by human activities still continues. Lack of knowledge in
the community is still the major problem. People are simply not aware of their negative actions towards
natural resources. These resources are still subjected to serious stress because of human activities.
Groundwater per se is experiencing over-abstraction. The newsletter from DWAF 2004 reported a
case of over-abstraction of groundwater in Tosca and Verlegegen situated in Kalahari region of South
Africa close to the Botswana border. The area has a very low and erratic rainfall, on average less than

400 mm per annum, with years of dry cycles followed by wet cycles. There are no perennial streams.

377 P van Reenen (fn 392) p- 38
398 Strategic Framework for Water Services {fn 145) at page 3
39 DWAF News letter (fn 132) p-8
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Education still lacks on the side of the authorities. The community should, wherever possible, be informed

and educated about the impact of their actions upon their envronment and the ecology a large.
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CHAPTER 4

Towards Effective Utilization of Groundwater

4. Conclusion and Recommendations

It has emerged from this research that it is not enough to set up standards of protection and institutions and
procedures to find possibilities whether groundwater is a possible option for the realization of rights to basic
water and santtation. The basic issue is how to balance the demand put on groundwater by different users to

bring about sustainable utilization of groundwater as a natural resource.

4.1. Conclusion

This study demonstrates that the utilization of groundwater-as-an-option for the realization of the right of access
to basic water and sanitation could be successfully established and enhanced through comprehensive and
flexible strategies. This could be effected by putting together multidisciplinary skils, ensuring that the rural
communities have a voice, and by the Gavernment opening a platform using policy and legal frameworks, by
capacity bulding and leadership, by educating water users about caring for the country’s water resources, and
by assessing the projected impact and addressing the matter accordingly, and by finding alternative ways to

deal with the problem of over-utiization of the resource.

It has also been shown that water and sanitation are socio-economic rights and are enforceable and promoted
through legal and administrative actions. The different enforcement measures include engaging the people
whose rights have to be realised, and exploring together possible options and alternatives aimed at protecting

and sustaining the resource.
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4.2. Recommendations

The challenge in the protection of groundwater as a natural resource remains its optimal utilzation for the
benefit of human and environmental needs, especially the utilization of groundwater for agricultural activities. It
has transpired from this study that agricuture is the sector that uses groundwater the most. The study
recommends a decrease in the utilization of groundwater for agricultural purposes so that the demand between
the different users can be balanced on an equal and fair footing.

Charges in the process of water and sanitation delivery play a very important role in resource management.
Simply providing lots of water without investing billions of rands will aggravate the problem. The right of people

to a healthy environment will be made senseless by misuse of the resource.

Though it has transpired that water charges play a prominent role in proper management of water, there are

challenges that need to be cleared by the legislature.

Firstly, whether this mechanism can pass-the constitutional muster, as some commentators view it as
unconstitutional because it restricts access to a constitutionally protected right. The use of machines that
automatically restrict the flow of water without any nationa legislative authority is also a challenge that needs to

be addressed urgently because Parliament has not yet approved the unconditional shut-off of water.

Secondly, it is questioned that the poor are charged the same or higher rates than privileged consumers and
that municipalities continue to spend relatively much 'more on serving rich suburbs as opposed to Apartheid
neglected areas. This puts a chalenge to the Department to clearly outine the water charges provisions,
especially in providing access to the previously disadvantaged communiies while taking into account the
protection of natural resources. In light of the above, the Department has to speedily resolve the contention
that prepaid water meters might violate the constitutional right of those poor people who cannot afford to pay for
the use of water, especially against the argument that there are other means of cost recovery that are regarded

as less invasive of the rights of the poor.

It is recommended that the utilization of water by wealthy households that use water lberally for lawns and
pools should decrease in order to effectively solve the water scarcity problems. Also that such wealthy

households should pay more in order to contribute to the maintenance of piping. In this way the natural
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environment may benefit from the resource and struggling families not find themselves denied basic services.
Thirdly, there is a need to clarify the powers of local governments, as it is possible for them to assume full
responsibility for service delivery in their respective jurisdictions. The recent policy provides for the possibility
that local governments may with the coming into being of this policy assume full responsibility in ensuring
service delivery. The challenge in this regard is to what extent local governments could exercise this power.
Could it be justified that a local government cut its budget for water services where it has become unable to
deliver essential water-related services to the people? Secondly, how could non-compliance be dealt with? For
instance, who has to be held liable for non-compliance with the current effluent standards? The lack of progress
with necessary upgrading and extensions at wastewater treatment is long overdue. How does the national

department ensure that local governments spend funds committed effectively?

The free basic water of 25 litres per person per day is far too low and needs urgent attenfion. This basic service
is regarded as not enough, especially to households of eight people. The 25 litres needs to be reviewed and
increased because of social circumstances caused by factors like HIV/Aids and disability. Infected persons,

adults and the disabled often require-more water per day.

It must be noted however that this paper does not suggest that water must be provided free. It merely suggests
that water charges are to be infroduced so that we achieve sustainable utilization of the resource to the benefit
not only of humans but the environment as well To achieve equitable balance in the utilization of natural
resources, it is recommended that all relevant circumstances be taken into account, including the economic
position of rura people. Implementthe current policy {Strategic' Framework of 2003 discussed in 2.2.5 above)

and give it reasonable time to test whether it does provide a solution.

It is also recommended that drilling boreholes be a priority. Furthermore local authorities should go out to these
rural communities to observe the existence of boreholes and private companies should be actively involved in
the drilling of boreholes.

The challenge remains with the local authorities as sphere of government close to the people to conduct
awareness campaigns through which they should encourage people to approach their respective municipaities
and request boreholes. The national Government should fund these campaigns. These campaigns should
include educating the community how to use water sustainably so that it benefits the environment and that

sanitation services should be maintained for ther own benefit. Though it is the Govemment's primary
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responsibility to ensure that water and sanitation services are delivered, it is also the people’s responsibility to

ensure that infrastructure is maintained and kept in good condition.

In view of the aforesaid, monitoring should be designed to give a detailed overview of existing situations in
which the principal value of the environment is retained. The elaboration of policies should be clearly targeted,
including the establishment of priorities that reflect the present social, economic and environmental
circumstances. It therefore requires that policies should facilitate public scrutiny in the governance of natural
resources and in the implementation and review of the relevant policies. An evaluation has to be made of the
process towards the realization of the obligations imposed by the Constitution. A better understanding should
be established of the problems and shortcomings that are encountered in the process of realization of the right
of access to basic water and sanitation. The Govemment should facilitate the process and ensure full
participation in and appreciation of the measures to be taken to promote the realization of the rights entrenched
in the Constitution. Identification of the most indigent and marginalized communities should be speeded up, so

that priority could be given to them.

Technical assistance is adso a challenge. The Government should fumish assistance in every aspect
concerning the driing of boreholes. | This means that efforts that promote one set of rights should take into
account the existence of other rights. The promotion of social, cultural and environmental rights should ensure
the activities are fully consistent with the enjoyment of the rights concerned. To put it differently, projects should
avoid over-utiization of the resources that contravenes the nationa standards, or standards that promote and

reinforce the protection of natural resources or discriminate against the previously disadvantaged communities.
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Appendix 1

List of questions posed for interviews

1. Inrelation to other water resources (surface water), which is dominantly used for human needs? Do we
need groundwater utilization for human needs and, if so, why would you recommend groundwater

utlization especially for rural communities?
2. With regard to other methods of collecting water such as rooftop water harvesting, field water

harvesting and others, would the use of these methods obviate/prevent the need for groundwater

utiization for human needs?

3. How economically viable it is to extract groundwater?

4. Do you have stafistics of groundwater consumption for the various consumer sectors -- industry,

agricuiture, human consumption for domestic purposes and ecological needs?

9. What is the percentage utilization of groundwater by ecological systems in relation to other water

users?

6. Could the use of groundwater have an impact on the natural process of the hydrological cycle and how

big would that impact be?

7. What are the parameters for sustainable ufilization of groundwater?
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