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ABSTRACT

The principle of complementarity forms the basis upon which the International Criminal Court
(ICC) exercises its jurisdiction. This principle of international law first appears in the Preamble
to the Rome Statute and then the admissibility provisions under Article 17 of the Rome Statute,
which outline that the Court will declare a case inadmissible where it is being investigated or
prosecuted by a state which has jurisdiction over it; unless the state is unwilling or unable to
genuinely carry out the investigation or prosecution. Alternatively where the case has been
investigated by a state which has jurisdiction over it and the state has decided not to prosecute
the person concerned, unless the decision resulted from the unwillingness or inability of the state
to genuinely prosecute. This principle implies that the ICC is a court of last resort and will
therefore not intervene in a case where the state of commission is either able or willing genuinely

to investigate and prosecute perpetrators of grave crimes.

It is common cause that Africarhas-been the staging area-of mass atrocities for decades. The
indictment of Kenyan president Uhuru Kenyatta’s® and his deputy William Ruto, Hissene Habre
case, and the indictment and issuance of an arrest warrant against the Sudanese President Omar
El-Bashir are instructive in this regard. The ICC’S actions created the perception of bias,
injustice and inequity. This prompted a sharp reaction from African states, which threated a mass
withdrawal from the Rome Statute in 2013/ The ‘one positive spin off from the AU reaction was
the expansion of the jurisdiction of the merged court to include a criminal chamber in 2014, thus
creating Africa’s first international criminal court, the African Criminal Court (ACC). This
development was the result of the discontent and frustration of the African continent towards the
work of the ICC, which was perceived as focusing only on African cases, whilst ignoring the

litany of cases coming from other regions of the world.

The creation of a regional court with jurisdiction over, inter alia, war crimes, crimes against
humanity, genocide and aggression, which also fall within the jurisdiction of the ICC is
unprecedented in international law, and challenges prevailing notions of complementarity. This
thesis departs from the standpoint that Africa has continuously stated that it is committed to
ending impunity by punishing perpetrators of the three core crimes. It thus assesses if the
introduction of the ACC flows, at least partially from that obligation. It further assesses what the

impact of the strained ICC-AU relations will be on the operations and effectiveness of the new



court. Apart from the above, the fundamental enquiry of this thesis is how the concept of

complementarity will be used to navigate this new and fragile relationship
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Chapter One - Overview of the study
1. Background

The principle of complementarity can be defined as a functional principle aimed at granting
jurisdiction to a subsidiary body when the main body fails to exercise its primary jurisdiction. This

is nothing other than a principle of priority among several bodies able to exercise jurisdiction.!

The principle regained some interest with the adoption of the Rome Statute in 1998, in which the
principle of primacy of jurisdiction recognized in the statutes of the two earlier ad hoc tribunals, the
International Criminal Tribunals for the former Yugoslavia and for Rwanda (ICTY and ICTR

respectively), was reshaped into a principle of complementarity for the benefit of member states.?

The Rome Statute of the International Crime Court (ICC) was adopted at a diplomatic Conference
in Rome on 17 July 1998 and came into force on 1 July 2002.% Senegal became the first country to
ratify the statute after 14 January 1999.* The Democratic Republic of Congo (DRC) was also the
60" state to ratify the Rome Statute, thereby allowing-it.to enter into force. As of June 2015, a total
of 123 countries were state parties to the Rome Statute. Out of these, 34 are African states, 19 are
Asia-Pacific states, 18 are from Eastern Europe, 27 are from Latin America and Caribbean states
and 25 are from Western Europe and other states.” The above facts and statistics show that the
African continent has the highest number of state parties to the Rome Statute and has played a
significant role in firming up the Rome Statute system over the years. The ideal expectation is that
these high numbers automatically translate into tremendous support for the ICC in Africa. The
reality, however, is that there is an escalating trend of discord between Africa and the ICC,® and,
therefore, the high number of the Rome Statute ratifications from the African states is a clear
demonstration of numerical support for the ICC rather than a genuine rational support from the

African political circles.’

The principle of complementarity in international criminal law requires the existence of both

national and international criminal justice systems, functioning in a subsidiary manner for the

! Brown BS ‘Primacy or complementarity: Reconciling the jurisdiction of national courts and International criminal
tribunals’ (1998) 23 Yale Journal of International Law 386.

2 Newton MA ‘Comparative complementarity: Domestic jurisdiction consistent with the Rome Statute of the ICC’
(2001) 167 Military Law Review 20.

% The Rome Statute of the International Criminal Court is often referred to as the International Criminal Court Statute or
the Rome Statute

4 International Commission of Jurists, Senegal: Senegal is the First State to Ratify the International

Criminal Court’s Statute available at www.icj.org (accessed on 28 March 2015).

> Du Plessis M ‘Implications of the AU decision to give the African Court jurisdiction over international crimes’ (2013)
Institute for Security Studies 235.

& Article 13 of the Rome Statute which highlights the circumstances under which the ICC may exercise jurisdiction.
"Rome Statute Signature and Ratification Chart available at
www.iccnow.org/countryinfo/worldsigsandratifications.html(accessed on 16 April 2017).
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reduction of crimes of international law. Essentially, when the domestic system fails to do so, the
international system intervenes and ensures that the perpetrators do not go unpunished. The
principle of complementarity is based on a compromise between respect for the principles of state
sovereignty and universal jurisdiction.® In other words there is an acceptance by a state that those
who have committed international crimes may be punished through the creation and recognition of
international criminal bodies. The Rome Statute is of course an accurate illustration of this idea and

probably the most sophisticated.®

Many scholars of international justice regarded the principle of complementarity as a means of
giving the last word to the ICC when states fail to fulfil their obligations in good faith. This is
probably where the balance lies in the principle of complementarity between the states and the ICC.
Even though the principle of complementarity can be identified elsewhere,’® the principle of
complementarity is a means of attributing primacy of jurisdiction to national courts. Yet it includes
a ‘cover or safety net’ allowing the ICC to review the exercise of jurisdiction if the conditions
specified by the Statute are met. Secondly, the principle of complementarity in the ICC Statute is
not only a general principle as stated-in the preamble-and-in-Article 1,** but also includes concrete
means of implementation, for the Statute-lays-‘down conditions relating to the exercise of
jurisdiction.? They allow the ICC some scope for possible interpretations and could lead it to be
regarded as an arbitrator.’® The principle of complementarity will definitely leave member states
free to initiate proceedings, but will-also-leave the ICC to decide whether the process has been
satisfactory or not. There must be an impartial, reliable and depoliticised process for identifying the
most important cases of international concern, evaluating the action of national justice systems with
regard to those cases and triggering the jurisdiction of the ICC when it is truly necessary.}* The
responsibility to prosecute perpetrators of the three core crimes therefore rests on the shoulders both
of states and of the ICC. The test of whether perpetrators will be successfully prosecuted will

depend on how the two find the right balance.

8Jann K ‘The Impact of Complementarity on National Implementation of Substantive International Criminal Law’
(2003) 1 Journal of International Criminal Justice 86-113.
®Cassese A International Criminal Law (2003) 285.
10 Under the Statutes of the ICTY (Article 9) and the ICTR (Article 8), another version of the complementarity principle
was adopted in the form of concurrency of Jurisdiction. National courts and the international tribunals were granted
concurrent jurisdiction to try international crimes referred to in the Statutes, but in the event of dispute, the Statutes
gave primacy to the international tribunals.
11 Preambular para. 10: ‘The International Criminal Court ... shall be complementary to national jurisdictions.’
12 As described in Articles 17f.
13 Holmes JT ‘Complementarity: National courts versus the ICC” in A Cassese P Gaeta J R W D Jones (eds) The Rome
Statute of the International Criminal Court: A Commentary (2002) 672.
1“Brown BS ‘Primacy or complementarity: Reconciling the jurisdiction of national courts and International criminal
tribunals’ (1998) 23 Yale Journal of International Law 386.
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The two principles that of universal jurisdiction and that of complementarity are entwined. As
enshrined in the ICC Statute, the principle of complementarity should be considered as a safety
valve allowing for rationalisation and the improved efficiency of the principle of universal
jurisdiction. The principle of complementarity first of all respects two functioning principles of
international law, namely the principle of state sovereignty and the principle of primacy of
jurisdiction regarding criminal prosecutions.!®> Secondly, the principle of complementarity offers the
state the right to exercise jurisdiction under any of the accepted international law jurisdictional
links; and to decide what to do with the perpetrator according to its own penal rules.*® This was
echoed by the President of the Rome Conference who averred that in accordance with the principle
of complementarity between the ICC and national jurisdictions, national justice systems have the
primary responsibility for investigating, prosecuting and punishing individuals, in accordance with

their national laws for crimes falling under the jurisdiction of the ICC.’

The principle of complementarity must be neither underestimated nor overestimated. It will not
remedy all deficiencies in the efforts of the international community or individual states to try
perpetrators of international crimes.*-tis-intended to-help states and the international community,
through the instrumentality of international tribunals to-better enforce international criminal justice.
It can be seen as a procedural tool allowing the international community to take back the initiative if
states are unable or omit to exercise their jurisdiction.’® The principle of complementarity is
intended to offer states and the international community-a possible way out when the absence of
trial or punishment for international crimes would be unacceptable,?° The possibility of a trial could
have a deterrent effect on perpetrators. who. otherwise feel safe because they know that no
prosecution will be undertaken against them. Although this is probably not enough to stop those

who commit war crimes, crimes against humanity, genocide or any other international crime, at

15 This is an integral part of the ICC Statute. As outlined by some authors See for example Kriangsag Kittichaisaree,
International Criminal Law, Oxford University Press, Oxford, 2001, 25f), this was not the case for the ICTY and the
ICTR, since their statutes provided for primacy of the international ad hoc Tribunal and complementarity or at least
concurrent jurisdiction for the national courts. Under the ICC Statute the system is inverted.

16 Markus B ‘The Complementarity Regime of the International Criminal Court: International Criminal Justice between
State Sovereignty and the Fight against Impunity’ (2003) 7 Max Planck Yearbook of United Nations Law 606.

1 Rome Conference press release L/IROM/22, 17 July 1998. The statement was made in relation to the possibility for
states to impose the death penalty for these types of crimes. According to Article 80 of the Statute, this question is left
to the state’s own legal system and is not affected by the ICC Statute; it is not directly connected to jurisdiction but
shows how procedural aspects and the overall criminal justice system are linked to the issue of jurisdiction.

18 Gevers C & Du Plessis M ‘Another stormy year for the International Criminal Court and its work in Africa’ (2010)
35 South African Yearbook of International Law 163.

DCarnero E ‘The Role of Fair Trial Considerations in the Complementarity Regime of the International Criminal Court:
From No Peace without Justice to No Peace with Victor's Justice’ (2005) 18 4 Leiden Journal of International Law 835
837.
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least the mechanism does exist and should be backed up as a means of progress towards a better

implementation of international humanitarian law and human rights law.?

It is also important to note that the principle of complementarity could also help to resolve some
problems that are not necessarily the result of legal failures but are related instead to diplomatic or
political problems.?? The principle also offers an alternative solution to internal legal dilemmas.
Even though universal jurisdiction is the responsibility of the state, the internal legal or political
system can make the assertion of jurisdiction impossible for reasons outside the state’s volition. If
the state considers its jurisdiction impossible to exercise, the principle of complementarity offers a
possibility of handing it over. Universal jurisdiction can then be regarded as initiated by states
through an active use of that principle.?® For example, of the previous cases brought before the ICC
by the end of 2005, three revealed the state’s incapacity to prosecute people suspected of
international crimes.?* In those cases (the Democratic Republic of the Congo,? Uganda and the
Central African Republic)?®® the matter was referred directly to the ICC by the state, which
considered those trials of such criminals before its own courts would be impossible; the latest case
involving Sudan was referred to the-1CC by the UN-Security. Council.?” In all these cases the
Prosecutor did not himself initiate the prosecutions, showing-that the principle of complementarity
cannot be seen as a one-way principle but rather as offering possibilities of co-operation between
the state authorities and the ICC.?® In terms of the overall situation, the principle of
complementarity represents progress towards the prosecution of. international crimes and should
rule out any hope of safe havens for those offenders.?® Yet it would certainly be mistaken to see the
principle of complementarity as a final remedy .to the inadequacies of universal jurisdiction. It
should instead be regarded as an interim stage in improving the situation rather than as a definitive

2LUN Security Council Resolution 1593, UN Doc S/RES/1593 (2005) adopted on 31 March 2005.

22 Meernik J “Justice and peace? How the International Criminal Tribunal affects societal peace in Bosnia’ (2005) 42
Journal of Peace Research 271 289.

2 As opposed to a ‘passive use of the principle of complementarity’ in which the state will not take any initiative if
unable or unwilling to try the perpetrators of international crimes. A positive attitude will show the concern of states to
try those criminals, seeking to find through the ICC the structure and means they do not have.

%Carsten S ‘One Step Forward, Two Steps Back? Second Thoughts on a Sentence-Based Theory of Complementarity’
(2012)53 Harvard International Law Journal 183 196.

ZDemocratic Republic of the Congo v Belgium (2002) 1CJ Report.

%Sriram C L & Pillay S (eds) The ICC Africa experiment: The Central African Republic, Darfur, Northern Uganda
and the Democratic Republic of the Congo: Peace versus justice? The dilemma of transitional justice in Africa (2009)
317.

BAnkumah E & Kwakwa E (eds) ‘African perspectives on international criminal justice Ghana: Africa Legal Aid’
(2005) 246.

2 Mirceva, S Global Policy Forum, ‘Why the International Criminal Court is Different’, available at
www.globalpolicy.org/intjustice/icc/2004/0126different.htm (accessed 24 July 2017).
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achievement. It is a means, not a goal! Like any other means, it needs political will to be effective

and efficient. Moreover, the principle itself is not without handicaps.*

The so called most powerful nation in the world the United States of America (USA) is not a
member state to the ICC and has made it clear on numerous occasions that they do not intend to
ratify the Rome Statute. Under president Gorge W Bush administration the USA has repeatedly
stated that one of its reasons for opposing the ICC is the belief that states, not international
institutions, should be primarily responsible for ensuring justice in the international system.*'The
objection raised by the USA and many others is the result of a misconstruction of the articles
contained in the Rome Statute.®> The principle of complementarity governs the exercise of the
ICC’s jurisdiction. According to the principle of complementarity, states have the primary
responsibility to prosecute and try alleged perpetrators of genocide, crimes against humanity and
war crimes. The ICC may only exercise jurisdiction when national systems fail to do so, either
because there is an absence of proceedings or because they are unable or unwilling to carry out the
investigations or prosecutions they may have initiated.

There are various factors that contributed to-the-AU>S-having an-overwhelming desire to formulate
a court with criminal jurisdiction to prosecute international-crimes. One of the major factors that led
to the establishment of the ACC was that African leaders felt that Africans were being tried in
foreign imperialistic courts. This was being done either by domestic courts for example Belgium in

the Lubanga case,® or the ICC.*
1.2 Aims and objectives of the thesis

The establishment of a regional court like the ACC brings about the debate around the principle of
complementarity, which has always been largely viewed as a mechanism to allow the investigation
and prosecution of matters only when national courts were unable or unwilling to do so. With the
birth of the ACC with jurisdiction over the same crimes as the ICC, the question of which court

claims primacy cannot be ignored. It is important to note, however, that this tension would not arise

30 OQlivier L ‘Complementarity in action’ available at http://www.osisa.org/openspace/regional (accessed on 6 March
2017).

1 US Department of State, Fact Sheet: The International  Criminal  Court, available
www.state.gov/t/pm/rls/fs/2002/23426.htm6/8/05 (accessed on 24 July 2017).

%2 Roy S Lee ‘The International Criminal Court: The Making of the Rome Statute; Issues, Negotiations, Results’ (199)
Kluwer Law International 42 60.

33 Grossman M American Foreign Policy and the International Criminal Court, Remarks to the Centre for Strategic
and International Studies, Washington DC, May 6, 2002 available at www.state.gov/p/9949.htm6 (accessed on 12 May
2017).

%*Halberstam M ‘Belgium’s universal jurisdiction law: Vindication of international justice or pursuit of politics?’
(2003)25 Cardozo Law Review 247.

3 Murungu CB ‘Towards a Criminal Chamber in the African Court of Justice and Human Rights’ (2011) 9 Journal of
International Criminal Justice 1068.
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in all instances falling within the jurisdiction of the ACC. This is because only crimes are common
between the ICC and the ACC.*® Additional to these, the ACC also has jurisdiction over ten more
crimes, bringing the total to 14 crimes. The ACC would also have jurisdiction over transnational
crimes such as genocide, crimes against humanity, war crimes, the crime of unconstitutional change
of government, piracy, terrorism, mercenaries, corruption, money laundering, trafficking in persons,
trafficking in drugs, trafficking in hazardous wastes, illicit exploitation of natural resources and the
crime of aggression.®” The concern of this thesis is the impact of the introduction of the ACC in the
complementarity principle in respect of the three core crimes only, namely genocide, war crimes
and crimes against humanity. This is because potential complementarity issues are only likely to
arise where the two courts overlap, namely in situations where prosecutions of the three core crimes

of genocide, war crimes, and crimes against humanity are at play.®
The thesis therefore aims to:
1) Trace the origins and evolution of the complementarity principle.

@) Examine what effect the extension-of the-jurisdiction of the ACC will have on criminal
justice in Africa.

(3) Assessing the practical application of the doctrine of complementarity and the potential
conflict in the obligation of states to both the ICC and the ACC.

(5) Investigate what are the micro and macro political factors at play in the relationship
between the AU and ICC.

1.3 Significance of the study

The significance of this study derives from the need to make a contribution to the debate around the
newly created ACC. It is also driven by the need to contribute to the growing literature on the
doctrine of complementarity, especially when it comes to the prosecuting of the three core crimes in
light of Africa’s new ACC. This study is also motivated by the desire to discuss the African human
rights system and examine ways of further strengthening it and enabling its mechanisms to fulfil
its mandate more effectively under the new and still rapidly changing circumstances such as the
newly established ACC. The study will evaluate the successes and failures of the AU in the

protection and promotion of human rights on the continent. The study of the principle of

% Rod J ‘Complementing Complementarity: The principle of Complementarity in the Rome Statute of the International
Criminal Court’ available at www.isrcl.org/Papers/Jensen.pdf (accessed on 24 May 2004).
S7Article 28A of the African Criminal Court (The Amendment Protocol).
% Hondora T & Tawanda D ‘The African Union and the ICC: Standing for Human Rights or Against?” 09 October
2013 http://www.theafricareport.com/North-Africa/african-union-and-the-i  cc-standing-for-human-rights-or-
against.html (accessed on 11 April 2015).
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complementarity within the African human rights system is a significant exercise in that it provides
an opportunity to understand the efforts that are being made by all stakeholders to work towards
protection and promotion of human rights in Africa. Further, this study is significant in that it
analyses the existing debate on criminal jurisdiction of the new court and whether it will offer a
credible alternative to the ICC with regards to the prosecuting of the three core crimes. Also all

current written works reviewed the ACC when the treaty establishing it was only a draft.

A crucial feature of this thesis, and one which has not been thoroughly been researched thus far, is
the issue of whether regional and sub-regional courts carry any weight in the complementarity
calculus. Furthermore the study is significant since it will probe if the AU can indeed offer African

solutions to African problems.
1.4 Research Questions

The determination of the AU on the establishment of the ACC, gives rise to the following three

fundamental questions:

(a) What weight do regional courts carry in the complementarity calculus?

(b) What are the factors and situations that lead to-the fragmentation of the relation

between the AU and the ICC?

(c) Will the ACC offer a credible-alternative to the already discredited ICC in Africa in respect

of prosecuting the three core crimes?

(d) What are the conflicts and links between universal jurisdiction and complementarity in

light of the ICC implementing legislation already enacted by a handful of African states?

1.5 Hypothesis

The creation of the ACC has brought about the debate on the issue of jurisdictional clashes between
the ICC and the ACC as a regional court. It is vital to note that complementarily will not become an
issue until the new ACC is fully operational. According to the ICC prerequisite that there should
exist evidence of actual steps in an investigation, rather than the promise of future investigations
authority, the mere possibility of an investigation in the future by the ACC would be unlikely to
persuade the ICC to cede jurisdiction. As with the cases from Libya and Kenya,* Article 17 of the

Rome statute requires proof of an actual investigation underway in an alternate forum not simply

% Kindiki K ‘The proposed integration of the African Court of Justice and the African Court of Human and Peoples’
Rights: Legal difficulties and merits” (2007) 15(1) African Journal of International and Comparative Law 138.
7



the availability of an alternate forum where such an investigation can proceed.*® The thesis will be
driven by the hypothesis that the principle of complementarity and the prosecution of the three core
crimes in the light of the new African criminal court present an unprecedented dimension in
international criminal law thus stimulating the debate of the role of regional courts which the Rome
Statute does not mention when addressing the matter of application of the principle of

complementarity.
1.6 Provisional literature review

It must be mentioned from the outset that this literature review is focused on those authors and
materials which define the scope of the thesis. In this regard, | have only utilised pivotal works in

the area of the principle of complementarity in the light of the new ACC.

The creation of the ACC with expanded criminal jurisdiction presents unforeseen complications.
The Rome Statute did not anticipate that regional courts would exercise criminal jurisdiction over
crimes that would otherwise be tried by the ICC. The Rome Statute allows cases to be transferred to
states that demonstrate the willingness.and-abtlity-to-prosecute, but makes no mention of regional
courts such as the ACC. In the light of the language of Article 17, this thesis seeks to investigate
and analyse the concept of complementarity in the light of the ACC’s jurisdiction. Furthermore the
thesis will explore the question whether regional courts carry any weight at all in the
complementarity calculus. Presently, there is-no existing legal basis for ICC cases to be deferred to
regional courts.*! It seems, however, that in the current political atmosphere that the ACC will be

utilized as a weapon to spearhead new challenges to the ICC’s jurisdiction in the African continent.

El Zeidy states that the principle of complementarity in international criminal law requires the
existence of both national and international criminal justice systems functioning in a subsidiary
manner for curbing crimes of international law: when the former fails to do so, the latter intervenes
and ensures that the perpetrators do not go unpunished.*? The principle of complementarity is based
on a compromise between respect for the principle of state sovereignty and respect for the principle
of universal jurisdiction,*® in other words there is an acceptance by the former that those who have

committed international crimes may be punished through the creation and recognition of

40 Bosco D ‘Why is the International Criminal Court picking only on Africa?” Washington Post available at
www.washingtonpost.com/2013-03-29/international-criminal-court-african-union-central-african-republic __ (accessed
on 23 May 2017).

4L William W& Burke-White T ‘Proactive Complementarity: The International Criminal Court and National Courts in
the Rome System of International Justice’ (2008) 49 Harvard International Law Journal 53.

42 Bl Zeidy MM ‘The principle of complementarity: A new machinery to implement international criminal law’ (2002)
Michigan Journal of International Law 870 900.

4 Benzing M ‘The Complementarity Regime of the International Criminal Court: International Criminal Justice
between State Sovereignty and the Fight Against Impunity’ (2002) 7 Max Plank Yearbook of United Nations Law 591
610.
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international criminal tribunals. Until the Amendment Protocol in 2014, the ICC Statute was by far
the best illustration of this idea and probably the most sophisticated. The history of its adoption is a
reminder of how states wanted to keep control of the situation and act as primary players, not as
spectators, showing their concern for respect for the principle of sovereignty.** However,
commentators of international criminal justice regarded the principle of complementarity as a
means of giving the last word to the ICC when states fail to fulfil their obligations in good faith.
This is probably where the balance lies in the principle of complementarity between the states and
the ICC.

The ACC’s Statute and Protocol (the Amendment Protocol) in Article 3 states that the ACC is
vested with an original and appellate jurisdiction, including international criminal jurisdiction,
which it shall exercise in accordance with the provisions of the Statute.* It is yet to be seen how the
ACC will fit into the international criminal justice system. With respect to national jurisdictions, the
decision of the AU Assembly in 2009 stated that the ACC jurisdiction would be complementary to
that of national courts.*® This simply means that the ACC will function in a similar fashion to the
ICC, allowing national courts to first-assume-jurisdiction-over-crimes. This would then require state
parties to incorporate within their domestic-jurisdiction, laws-providing for the prosecution of all
new crimes under the ACC.*" The real challenge for the ACC, however, will be at the international

level 8

Clarke views the creation of the ACC as a sign of tensions that exist between the AU and the ICC.
Some commentators have therefore concluded-that the AU is creating the ACC as a parallel process
to the ICC in Africa.*® Others have argued that once the ACC is empowered with an international

crimes mandate, this may signal a mass exit from the Rome Statute by African states.*

To curb impunity the ICC and ACC mechanism of the international court should only come into
play when the state is unable or unwilling to genuinely investigate and prosecute alleged crimes.

This requires the establishment of real positive complementarity, including building the capacity of

4 Cassese A International Criminal Law (2003) 285.

45 Article 3 of the African Criminal Court (The Amendment Protocol).

*Decision of the Meeting of African States Parties to the Rome Statute of the International Criminal Court, Doc
Assembly/AU/13 (XI111), Sirte, 1-3 July 2009, 5.

47 Henzelin M, Heiskanen V & Mettraux G ‘Reparations to Victims Before the International Criminal Court: Lessons
from international mass claims processes’ (2006) 17 Criminal Law Forum 317-344

“8Jalloh H & Bensouda F ‘International criminal law in an African context’ in du Plessis M (ed) African Guide to
International Criminal Justice (2008) 27 40.

“Clark P (2011) ‘The Limits and Pitfalls of the International Criminal Court in Africa’ _available at www.e-
ir.info/2011/04/28/the-limits-and-pitfalls-of-the-international-criminal-court-in-africa (accessed 29 February 2017).
OAfrica Plots Mass Walk Out from ICC available at www.capitalfm.co.ke/news/2011/03/africa-plots-mass-walkout-
from-icc/ (accessed 30 April 2016).
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African national judicial, prosecutorial and investigative mechanisms to handle serious crimes of

international concern.®!

Pichon highlights that when analysing the relationship between complementarity, admissibility and

jurisdiction, the ICC has already held that:

‘Complementarity is the principle reconciling the states' persisting duty to exercise jurisdiction over
international crimes with the establishment of a permanent international criminal court having
competence over the same crimes; admissibility is the criterion which enables the determination, in
respect of a given case, whether it is for a national jurisdiction or for the ICC to proceed.>
Accordingly, admissibility can be regarded as the tool allowing the implementation of the principle

of complementarity in respect of a specific scenario.’

By regulating the substantive requirements for the inadmissibility of a case, Article 17 gives effect
to the principle of complementarity. The requirements set out in both articles apply to preliminary
admissibility rulings in the Rome Statute and Article 18 in the Amendment Protocol, with regard to
the challenges to the admissibility of a case before-either Court. The Rome Statute and Article 18 of
the Amendment Protocol and also to-the-Prosecutor’s-decisions to initiate an investigation under
Acrticle 53(1) and (2). Article 13 and 18 and 19 provide the procedural framework for admissibility
determinations, although, depending on the stage of proceedings and the specific issue, other

articles may come into play as well.**

The admissibility test as, set down_in Article 17 of the Rome Statute, consists of two main prongs;
the first is complementarity, which is governed by Article 17(1) (a) to (c) of the Rome Statute,> and
the second is gravity, governed by Article 17(1)(d)of the Rome Statute.>®

Under the Rome Statute, the first prong of the ‘admissibility test’, complementarity, encompasses

three situations in which a case can be rendered inadmissible:

(a) If the case is being investigated or prosecuted by a state which has jurisdiction over it,
unless the state is unwilling or unable genuinely to carry out the investigation or prosecution
Article 17(1)(a).%’

Slpeace Justice and Reconciliation in Africa: Opportunities and Challenges in the Fight against Impunity (2013)
International Peace Institute 37 56.
2Prosecutor v Joseph Kony Vincent Otti, Okot Odhiambo and Dominic Ongwen 377 34.
%3 Pichon J ‘The Principle of Complementarity in the Cases of the Sudanese Nationals Ahmad Harun and
Ali Kushayb before the International Criminal Court’ (2008) 8 International Criminal Law Review 188.
4Prosecutor v Ruto et al. 38 ( 30 August 2011).
% The Appeals Chamber in the case Prosecutor v Lubanga (14 December 2006) 23 distinguished between
complementarity, as encompassing article 17 (1)(a) to (b), and the ne bis in idem principle, contained in subparagraph
(c). Therefore, although subparagraph (c) also serves as a substantive requirement delineating the jurisdictions, it can be
seen as a distinct part of the admissibility test, separate from complementarity.
5Prosecutor v Ruto ICC 47 (30 May 2011).
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(b) It has been investigated by a state with jurisdiction which decided not to prosecute the
person concerned, unless the ‘decision resulted from the unwillingness or inability genuinely
to prosecute’ Article 17 (1) (b);*®

(c) The person concerned has already been tried for the conduct in question and a trial by the
ICC is not allowed under the Statute’s ne bis in idem rules Article 17 (1)(c).>®

Complementarity itself contains a further test which is two ‘folds’.%° Article 4 of the Constitutive
Act of the AU enumerates the principles according to which the AU functions. In particular,
paragraph (h) empowers the Union to intervene in a member state in case of grave circumstances,
namely: war crimes, genocide and crimes against humanity.®* Paragraph (m) and (o) respectively
refer to respect for democratic principles, human rights, the rule of law and good governance; and
respect for the sanctity of human life,®? condemnation and rejection of impunity and political
assassination, acts of terrorism and subversive activities.®® The decision by the AU Assembly in
February 2009 which requested the African Commission to examine the possibility of empowering
the Merged Court with powers to try international-crimes makes clear reference to Article 4(h) of
the Constitutive Act and to the commitment-of-the-AU to fighting impunity. The amendment
Protocol further recalls these principles.in-the recital-part.®* Thus, in the view of the AU Assembly,
Article 4, and in particular paragraph (h), is the legal basis for the establishment of the International
Law Commission’s (ILC) Article on the Responsibility of states for Internationally Wrongful Acts

Section.®

Thus when one analyses the AU’s legal bases for establishing the ACC, it is clear that it flows from
the obligations of states to arrest and prosecute the perpetrators of international crimes. This
obligation is translated into the well-known ‘aut dedere aut judicare’ duty. This is an obligation to
on states to prosecute or extradite persons suspected of committing genocide, war crimes, or crimes

against humanity if the person is in the states territorial jurisdiction,® in an effort to effectively fight

5717 (1)(a) of the Rome Statute.

%8 Article 17(1) (b) of the Rome Statute.

%9 Article 17 stipulates the requirements under which the case is inadmissible before the Court, not the requirements for
the case to be admissible before the Court. As Robinson states, this is a subtle point, but a noteworthy one nevertheless.

S1Article 4(h) of the Constitutive Act of the African Union.
62Robinson D ‘The Mysterious Mysteriousness of Complementarity’ (2010) 4 Criminal Law Forum available at
http://ssrn.com/abstract=1559403 (accessed on 23 April 2017).
8Article 4(m) and (o) of the Constitutive Act of the African Union.
84Assembly of the African Union, ‘Decision on the Implementation of the Assembly Decision on the Abuse of the
Principle of Universal Jurisdiction’ 12th Ordinary Session of the Assembly of the Union, Addis Ababa, 1-3 February
2009, Doc. Assembly/AU/Dec.213(XIl), para. 3.
®Murungu CB ‘Towards a Criminal Chamber in the African Court of Justice and Human Rights’ (2011) 9 Journal of
International Criminal Justice 1068.
%McGoldrick P & Donnelly E The permanent International Criminal Court: Legal and policy issues (2004) 56.
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against impunity.®” Scholars argue in support of the customary status of the duty to bring to justice
the perpetrators of the most heinous crimes, at least for the territorial state and the state of
nationality.®® This is confirmed by the numerous declarations and treaties that embody the

obligation.®®

The resolution of the UN General Assembly on ‘The Principle of international cooperation in the
detection, arrest, extradition and punishment of persons guilty of war crimes and crimes against
humanity’ is notable in this regard’.”® ‘It provides that states shall cooperate with each other on a
bilateral or multilateral basis with a view to halting and preventing war crimes and crimes against
humanity, and shall take the domestic and international measures necessary for that purpose’.’
Although the resolutions of the General Assembly are not legally binding, they have an important
political weight and can lead to customary international law and binding treaties.”? It is then fitting
that the AU fully establishes the ACC as a regional court empowered to prosecute international
crimes as an expression of this interstate cooperation in order to honour their international
obligation to exercise criminal jurisdiction over those responsible for international crimes and,

therefore, finds its legal basis in the combination of these principles.”

It is worth noting that the Convention-on-the Prevention-and Punishment of the crime of Genocide
establishes, in its Article 4, an obligation to try any person charged with genocide before a
competent tribunal of the territorial state or before international penal tribunals (interpreted as
including regional criminal courts) which may have jurisdiction to do so.”* The reference to
international penal tribunals in the provision constitutes perhaps-an even more persuasive reason to
give room for a regional court with jjurisdiction. similar to that of ICC, regarding the crime of

genocide.”

Abass suggests that as the AU is not party to the Rome Statute, it does not require any authorization

from the treaty to create its own court with identical jurisdiction to the one of the ICC."® This

67 Manirakiza P ‘L’ Afrique et le systeme de justice penale internationale’ (2009) 3 African Journal of Legal Studies 23.
% Van der Wilt H *Universal Jurisdiction under Attack An Assessment of African Misgivings towards International
Criminal Justice as Administered by Western States’ (2011) 9 Journal of International Criminal Justice 104.
8Geneva Conventions | to 1V (respectively Articles 49, 50, 129 and 146), Preamble of the Rome Statute, para. 6
0 G.A. Res. 3074 (XXVIII) ‘The Principle of international cooperation in the detection, arrest, extradition and
punishment of persons guilty of war crimes and crimes against humanity’, 3 December 1997.
"bid. Principle 3.
72 Sarooshi D ‘The peace and justice paradox: The International Criminal Court and the UN Security Council’ (2004)
78.
8 Manirakiza P ‘L’ Afrique et le systeme de justice penale internationale’ (2009) 3 African Journal of Legal Studies 23.
"Article 4 of the Convention on the Prevention of Genocide See Murungu CB ‘Towards a Criminal Chamber in the
African Court of Justice and Human Rights’ (2011) 9 Journal of International Criminal Justice 1068.
> Abass A ‘The proposed International Criminal Jurisdiction for the African Court: Some Problematical Aspects’,
(2013) 60 Netherlands International Law Review 47.
®Abass A ‘The proposed International Criminal Jurisdiction for the African Court: Some Problematical Aspects’,
(2013) 60 Netherlands International Law Review 49.
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assertion must, however, be mitigated by the fact that some of the member states of the AU are
parties to the Rome Statute, and must comply with its provisions. They cannot make use of the
international organization that constitutes the AU to dodge their international obligations under the
Rome Statute without incurring international responsibility, according to Article 61 of the Draft
Articles on the Responsibility of International Organizations.”’ It follows that, although the Rome
Statute is not binding on the AU in itself, its provisions must be observed because of the dual
membership of certain African states, and de facto, the AU is equally subjected to any provision

conditioning the establishment of a similar court in its region.

With the above said, one notices the absence, in the Statute of the ICC, of any provision restricting
the establishment of courts empowered with identical jurisdiction to the ICC. Indeed, if the reading
of the Rome Statute does not provide a legal basis for the ACC,” it does not prevent its creation
either.” In the same way, there is no rule of international law that prohibits the existence of several
institutions in charge of the same purposes and objectives.® It can be sustained that the creation of
the ACC finds its legal basis in the international obligation to prosecute and punish perpetrators of
international crimes and to a certain.extent in-Article-4(h)(m)-and (o) of the Constitutive Act of the

AU, and its conflicting jurisdiction with-the ICC is-not illegal-under the Rome Statute.

As the ACC does not owe its existence to the Rome Statute as outlined above but is established by
its own constitutive instrument, under international law, it is a new entity completely independent of
the 1ICC.8! Furthermore, there is no hierarchy between treaties in general international law; the two
jurisdictions would co-exist on an-equal ground.®? The Vienna ‘Convention affirms that disputes
concerning treaties as in the case with other international disputes should be settled by peaceful
means and in conformity with the principle of justice and international law, recalling the
determination of the peoples of UN to establish conditions under which justice and respect for the
obligations arising from treaties can be maintained.® This means that the envisaged ACC may not
be subservient to the ICC, nor the other way around.®* As Abass puts it, if there was any

relationship between the two institutions, it will not follow from a legal obligation imposed on one

""Article 61 of the Draft Articles on Responsibility of International Organizations, adopted by the ILC in 2011.
8The validity of the principle of complementarity as enshrined in Articles 1 and 17 of the Rome Statute as a legal basis
for the creation of an African Criminal Court is much debated in literature. See infra, Chapter 4 which comes back to
this principle.
Abass A ‘The proposed International Criminal Jurisdiction for the African Court: Some Problematical Aspects’
(2013) 60 Netherlands International Law Review 47.
8 Ibid, 79.
81bid, 79.
82 Tladi D ‘The African Union and the International Criminal Court: The battle for the soul of international law’ (2009)
6 South African Yearbook of International Law 57-69.
8Vienna Convention on the law of Treaties 23 May 1969.
8Murungu C B ‘Towards a Criminal Chamber in the African Court of Justice and Human Rights’ (2011) 9 Journal of
International Criminal Justice 1075.
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court to the benefit of the other (for instance an obligation of deferral), but from the rational interest

to not obstruct their shared ambition: the pursuit of international criminal justice.®®

As the ACC and ICC would have overlapping spheres of jurisdiction in the circumstances
previously mentioned,®® but, at the same time, would operate totally independently from each other,
it is easy to foresee the problematic situations that might arise. Admittedly, the principle of ne bis in
idem will not be endangered, as both Statutes provide that no person who has already been tried by
another court for the international crimes in their jurisdiction shall be tried by them with respect to
the same conduct.®” If problems arise from the similarity of jurisdiction, it will be at the very first
stage, when a situation occurs that needs to be addressed before a criminal court.3® The following
sections must distinguish between two situations. On the one hand, the entities that can turn to both
courts to address a situation in which one (or more) international crime appears to have been
committed will face a dilemma choice between the two institutions. On the other hand, entities
entitled to refer a situation to either the ICC or the ACC might be confronted with divergent wills
with respect to the court which should be referred to.8°

African states which are parties to"both Statutes-will-be-entitled to refer to Article 14 of the Rome
Statute or Article 29 of the ACC Statute which-comes to-play-in a situation where both courts are
equally competent. Therefore, they will be placed in a delicate position facing a dilemma: which
court should they prefer? For the remainder,*® the Amendment Protocol is suspiciously silent on the
relationship between the two criminal courts. In the absence of guidelines, African states will be left
alone in navigating the relationship between the two courts. It'is probable that, when confronted
with the choice between the two ‘institutions, African ‘states are likely to favour the ACC. This
comes from the fact that their project to establish an ACC was probably motivated by an anti-ICC
sentiment, due to the recent tensions with the ICC and the UN Security Council.®* Such a court will
thus be deemed more suitable to deal with African situations because it addresses Africa’s concerns
of injustice in the way international justice has been rendered while striving to the same goal:

fighting impunity. The ICC will have no other option but to rely on the good faith of African states

8 Abass A ‘The proposed International Criminal Jurisdiction for the African Court: Some Problematical Aspects’,
(2013) 60 Netherlands International Law Review 47.

%1hid 49.

87Article 20 of the Rome Statute and New Avrticle 461 of the Statute of the African Court.

8 Kleffner Jann K ‘The Impact of Complementarity on National Implementation of Substantive International Criminal
Law’ (2003) 5 Journal of International Criminal Justice 86 113.

% Viljoen F ‘AU Assembly should consider human rights implications before adopting the amending

merged African court protocol’ available at http://africlaw.com (accessed on 08 June 2017).

%1 Du Plessis M ‘A case of negative regional complementarity? Giving the African Court of Justice and Human Rights
Jurisdiction ~over International Crimes’ available at http://www.ejiltalk.org/a-case-of-negative-regional-
complementarity-giving-the-african-court-of-justice-and-human-rights-jurisdiction-over-international-crimes (accessed
on 27 June 2015).
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in assessing which court is more suitable for a case, friendly relationship with the ACC and its

voluntary cooperation to carry out its work.%?

By virtue of Article 29 of the Amendment Protocol, as amended by Article 15 of the Draft Protocol,
‘the following entities shall be entitled to submit cases to the Court on any issue or dispute provided
for in Article 28(a) state parties to the present Protocol; (b) The Assembly, the Peace and Security
Council, the Parliament and other organs of the Union authorized by the Assembly; (d) the Office
of the Prosecutor.” According to Article 13 of the Rome Statute there are three means of triggering
the exercise of the jurisdiction of the ICC: referral of a situation by a state party to the Prosecutor,
referral of a situation by the Security Council of the UN to the Prosecutor and initiation of an
investigation by the Prosecutor himself.%> There is likely to be a clash when one of these referrals
to the ICC occurs while an entity entitled to do so, is willing to submit the same case to the ACC.%
In the absence of rules of hierarchy between the two institutions, the question is: which court should
be seized with the case? Which one should have the priority over the other in launching the

prosecutions? A potential solution to this issue is examined in the forthcoming chapter.*

If entities entitled to refer a situation to-the-ACC-wish-to-contest the exercise of jurisdiction by the
ICC, they can rely on Article 19-of the RomeStatute which deals with challenges to the
admissibility of a case before the ICC. The provision stipulates that such challenges may be made
on the grounds referred to in Article 17 of the Rome Statute by, inter alia, ‘a state which has
jurisdiction over a case, on the ground that it is investigating or prosecuting the case or has
investigated or prosecuted that particular case’.®® ‘Admittedly, “an accused or a person for whom a
warrant of arrest or a summons to'appear has'been issued under Article 58 of the Rome Statute’®’
Challenges to the admissibility of a case shall take place at the earliest opportunity, prior to the trial,
and shall be referred to the Pre-Trial Chamber prior to the confirmation of the charges or to the

Trial Chamber after confirmation of the charges.®®

The impression is that the ICC should take a back seat wherever the national system is able to deal

effectively and appropriately with international crimes committed within its jurisdiction or

92Abass A ‘The proposed International Criminal Jurisdiction for the African Court: Some Problematical Aspects’
(2013) 60 Netherlands International Law Review 47.
%3Draft Protocol to the Constitutive Act of the African Union relating to the Pan-African Parliament( 4 July 2014).
% Kane | & Motala A C The creation of a new African court of justice and human rights in M Evans &R Murray (eds)
The African Charter on Human and Peoples’ Rights (2008).
%Manirakiza P ‘L’ Afrique et le systeme de justice penale internationale’ (2009) 3 African Journal of Legal Studies 23.
%Article 19 para. 2 (b) of the Rome Statute.
9Article 19 para. 2 (a) of the Rome Statute.
%Fatou B & Hassan J International criminal law in an African context. In Max du Plessis (ed), The African guide to
international criminal justice (2009) 30 45.
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involving the state’s national and no other mechanism is needed to do justice.®® This is in line with
the principle according to which states have the international duty to exercise criminal jurisdiction
over those responsible for international crimes.!® It can then be said that the principle of
complementarity does not raise a question of jurisdiction because both courts are competent but a

question of admissibility before the Court.1%!

In Article 17 of the Rome Statute and in the jurisprudence of the ICC, the admissibility test relates

102 prosecutions and trials concerning the case at hand.'® The question to

to national investigations,
be answered is whether the states with jurisdiction over a particular matter have remained inactive
in relation to that case or are unwilling or unable in the sense of Article 17 of the Rome Statute to
deal with the matter.2%* In the Lubanga case, the ICC held that a case would be admissible if those
states with jurisdiction over it remain inactive in relation to that case.’®® In other words, the ICC
only needs to begin an analysis with regard to unwillingness and inability when a state is inactive in
investigating or prosecuting a particular accused.'® Moreover, national proceedings must
encompass the same person and the same conduct as alleged in the proceedings before the court.X”
If we had to assume that the practical-issues of resources-and workload will be overcome before the
entry into force of the Amendment Protocol and that the  ACC would prove to be active in
investigating, prosecuting or trying a particular case without western interference by none AU

members. Article 17 of the Rome Statute,® refers to the terms ‘1% states with jurisdiction over the

9%Report of the International Commission 'of.Inguiry on Violations ‘of, International Humanitarian Law and Human

Rights Law in Darfur, UN Doc. S/2005/60, para. 568.

1%0preamble of the Rome Statute, para. 6.

101 Odinkalu CA ‘Complementarity , Competition or Contradiction : the Relationship between the African Court on

Human and Peoples’ Rights and Regional Economic Courts in East and Southern Africa’ presentation to the Conference

of East and Southern African States on the Protocol Establishing the African Court on Human and Peoples’ Rights’,

Gaborone, Botswana, 9-10 December 2003 available at

www.africancoalition.org/content_files/files/ChidionComplementarity(accessed on 15 April 2016).

102Article 17 para. 1 (a) of the Rome Statute.

1931t must be noted that, in the view of the ICC, there is a second part to the admissibility test which relates to the

gravity threshold. (The Prosecutor v Thomas Lubanga Dyilo, ICC, Case No. ICC-01/04-01/06, Decision on the

Prosecutor’s Application for a warrant of arrest, Article 58, 24 February 24 2006, para. 29). This issue is not developed

here as the crimes at stake, falling in the overlapping jurisdiction of the courts, have, de facto, reached the degree of

gravity required by the Statutes.

104 The Prosecutor v Thomas Lubanga Dyilo para. 29.

1%|nterpretation a contrario of Article 17, paras 1 (a) to (c) of the Rome Statute (The Prosecutor v Thomas Lubanga

Dyilo, Ibid. note 66, para. 29).

106 Sadat LN ‘A Comprehensive History of the Proposed International Convention on the Prevention and Punishment

of Crimes Against Humanity’, available at http://law.wustl.edu/harris/CAH/docs/CompHistoryFinal01-06-11.pdf,

(accessed on 23 April 2015) .

197The Prosecutor v Thomas Lubanga Dyilo, para. 31.

198 D Deya ‘Worth the Wait: Pushing for the African Court to exercise jurisdiction for international crimes

International Criminal Justice Open space’ February 2012 available at_http://www.osisa.org/openspace/regional/

african-court-worth-wait (accessed on 10 April 2015).

109 Article 17.1 of the ICC Statute provides criteria of admissibility linked to the principle of complementarity: 1.

Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case is inadmissible

where: (a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is

unwilling or unable genuinely to carry out the investigation or prosecution; (b) The case has been investigated by a
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case’ thus some scholars have indeed sustained that the principle of complementarity only leaves
room to national criminal jurisdiction,!!® An opposite to what was suggested in the Report of the
Committee of Eminent African Jurists on the Case of Hisséne Habré.!! With this respect, it is
submitted that the jurisdiction of the planned Criminal Chamber is the expression of all jurisdictions
of the African states which will have ratified the Amendment Protocol. Arsanjani states that even in
cases of state inaction, the ICC should take into consideration unwillingness or inability, so the case
cannot be found admissible before the ICC merely on the ground of state inactivity.!'? A form of
this single-fold test was highlighted by Katanga’s defence in support of the appeal against the
decision of the Trial Chamber on the admissibility challenge in the case of Germain Katanga and
Mathieu Ngudjolo Chui.'*® The defence stated that it would discourage states from prosecuting
domestically and would thereby endanger the correct application of the principle of
complementarity if the ICC was to accept the view that a state which is able to prosecute is
fulfilling its duty to prosecute international crimes by transferring cases to the ICC and by fully
cooperating with it.1** According to this argument, the ICC should intervene only when a state is
genuinely unwilling or unable to take action-to-support-the prosecution of the crimes. 1*° Therefore,
genuine willingness and ability to carry-out proceedings would have to be taken into account even

in cases of inaction.6

The suggestion that a state not conducting any proceedings is in fact unwilling and the view that
inaction on the part of the state .is-a subset of unwillingness has also arisen, and can even be
detected in some ICC decisions.!'’;For instance; the Trial Chamber noted that Democratic Republic

of Congo is ‘quite clearly unwilling. to prosecute, the case’. and, hence dismissed the admissibility

State which has jurisdiction over it and the State has decided not to prosecute the person concerned, unless the decision
resulted from the unwillingness or inability of the State genuinely to prosecute; (c) The person concerned has already
been tried for conduct which is the subject of the complaint, and a trial by the Court is not permitted under article 20,
paragraph 3; (d)The case is not of sufficient gravity to justify further action by the Court.

10Murungu CB ‘Towards a Criminal Chamber in the African Court of Justice and Human Rights’ (2011) 9 Journal of
International Criminal Justice 1075.

1Regarding the African Court of Justice and Human Rights, ‘The Committee proposes that this new body be granted
jurisdiction to undertake criminal trials for crimes against humanity, war crimes and violations of Convention against
Torture. The Committee also noted that there is room in the Rome Statute for such a development and that it would not
be a duplication of the work of the International Criminal Court.” Report of the Committee of Eminent African Jurists
on the Case of Hisséne Habré, submitted to the Assembly of the African Union, Ordinary Session, (2006), available at
http://www.peacepalacelibrary.nl/ebooks/files/habreCEJA_Repor0506.pdf(accessed on 14 April 2015).

H2Arsanjani MH & Weisman W The Law-in-Action of the international Criminal Court (2005) Faculty Scholarship
Series available at http://digitalcommons.law.yale.edu/fss_papers. (accessed on 27 May 2017).

113 prosecutor v Germain Katanga and Mathieu Ngudjolo Chui( Prosecutor v Katanga and Chui) 1CC-01/04-01/07-
1497, 25 September 2009, § 85.

Y4Democratic Republic of the Congo v Belgium(2002) 14 General List No. 121 (International Court of Justice) 1.C.J.
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challenge. It also mentioned the importance of determining the ‘intentions of the state to institute
proceedings against the persons in question’.!!® However, the implicit hint in favour of the single-
fold test by the Trial Chamber in this decision was clearly rejected later, first by the Appeals
Chamber in the same case and then by the Pre-Trial Chamber in its decisions on the admissibility

challenge in the two Kenyan cases.!®

The debate has thus seemingly found closure in confirmation of the twofold test by the ICC. The
ICC established that ‘in case of inaction, the question of unwillingness or inability does not arise’. It
has underscored that states ‘unwillingness or inability genuinely to carry out proceedings, contained
in subparagraphs (a) and (b) of Article 17, cannot be the starting point when determining whether
the case is inadmissible because complementarity concerns, first and foremost, the existence or
absence of national proceedings.'?® The Court can turn to the willingness and ability of the state
genuinely to carry out the proceedings only when it determines that national proceedings of a
certain quality exist. In other words, even when a state is willing and able genuinely to carry out the
proceedings, if the proceedings requirement is not fulfilled, the case is admissible and the ICC can

take over.1?!

This conclusion clearly follows from-the text of Article 17, subparagraphs (a) and (b), which states:
The same conclusion is also supported by teleological interpretation and the overall goal of the
Rome Statute, that of putting an end to impunity which cannot be achieved if the state is inactive,
regardless of whether it is willing or able to prosecute. As the Appeals Chamber pointed out, if the
opposite interpretation were accepted, the 1CC would be ‘unable to exercise its jurisdiction as long
as the state is theoretically willing'and able to investigate and prosecute the case, even though the

state has no intention of doing so.

This would lead to thousands of victims denied justice.!?? Yet, although the two-fold test is clearly
supported by the text of Article 17, it can be legitimately criticized for the fact that it separates
states inaction from unwillingness or inability in a way that can create tensions with the duty of

every state to prosecute international crimes and the role of the ICC as the Court of ‘last resort’.}%

118 Bl Zeidy MM ‘The Ugandan Government Triggers the First Test of the Complementarity Principle: An Assessment
of the First State’s Party Referral to the ICC’(2005)5 International Criminal Law Review 99 105.
119 pre-Trial Chamber 1l found: Thus, while the Chamber welcomes the express will of the Government of Kenya to
investigate the case sub judice, as well as its prior and proposed undertakings, the Chamber's determination on the
subject-matter of the present challenge is ultimately dictated by the facts presented and the legal parameters embodied
in the Court's statutory provisions. Prosecutor V Ruto et al.
1201hid.
121prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui.supra note 75, ICC-01/04-01/07-1497, 25 September
2009, § 85.
1221hid,122
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states may (temporarily) refrain from prosecuting core crimes for various reasons that go beyond
‘inability” or ‘unwillingness’, such as various political, financial, logistical, local, or even external
reasons this can be also viewed as evidence of inability; the lack of resources to successfully
prosecute. In addition, by failing to prosecute, states can purposely render cases admissible before
the ICC. It should also bear in mind that states can choose not to prosecute offenders as an
intention of building peace and reconciliation as was the case in South Africa. Apartheid was a
crime against humanity yet the post 1994 South African Government chose peace and reconciliation

rather than prosecution.

This can defeat the whole purpose of the complementarity mechanism,!?* especially if we bear in
mind the possibility of self-referrals, and the ability of governments to selectively externalize
difficult cases, thus relieving themselves of the pressure to prosecute the crimes enumerated in the
statute.'?® Notwithstanding this undesirable consequence of the prevailing interpretation of Article
17 of the Rome Statute, the only reasonable approach to this theory is that the case can be found
admissible before the ICC whenever national proceedings are not ongoing, without the need to
discuss the willingness or ability of-the relevant state-and-without having to consider the reasons

behind the state’s decision not to prosecute.

To further examine ‘willingness’ or ‘ability’ in the absence of ongoing or past proceedings would
indeed equate to put the cart before the horse.*?® However, this conclusion has recently been called
into question by the Pre-Trial Chamber's Decision on Libya's challenge which reopened a number
of different issues and again brought a twist in the ‘practical application of complementarity. The
Court declaratively upheld the twofold"test and clearly stated that it must first establish the
existence of proceedings and only then may it proceed to the second leg of the test;'?’ yet, it went
on to discuss Libya’s ability to carry out proceedings despite its findings that Libya had not
demonstrated that it was investigating the same case as the ICC. It remains to be seen whether the
Pre-Trial Chamber’s decision will be upheld or overturned on appeal.

Many scholars have questions related to the international legal obligation to prosecute and punish
international crimes and this has generated massive discussion.!?® While most commentators agree

that international crimes should be prosecuted and punished pursuant to international law,'?® the

1241hid., 31.
125Arsanjani M H & Weisman W ‘The Law-in-Action of the international Criminal Court (2005) Faculty Scholarship
Series’ available at http://digitalcommons.law.yale.edu/fss papers. (accessed on 27 May 2017).
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127Prosecutor v Gaddafi, ICC-01/11-01/11-344-Red, 31 May 2013.
128 Human rights professionals have figured most prominently in the debate. Other participants include journalists,
academics and political leaders.
129 Orentlicher D F ‘Settling accounts the duty to prosecute human rights violations of a prior regime’ (1991) 100 Yale
Law Journal 2537.
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content of the duty to prosecute and punish these crimes under the substantive body of international
law remains contentious. Many commentators argue that international law hardly places any
restraints on a state's discretion in the punishment of international law crimes.3® A principal reason
for this is that key sources of the duty to prosecute international crimes fail to expressly oblige
states to prosecute and punish violations. A further argument is that state practice so far is
inconsistent.!3! States have a right not a duty under customary international law to prosecute, a duty
can only arise out of treaty obligation from the Rome Statute not international customary law.

While the term ‘complementarity’ has been utilized specifically by the global and the regional
international regimes considered, the term does not take on exactly the same meaning in every
context. Put differently, although the term may appear universal, its application or functioning in
practice differs according to each specific context.**? This point is important in order to demonstrate
that complementarity in the context of the African human rights system needs to interpreted with
due regard to the specific context of the system. Under the ICC administration,'** complementarity
apparently functions as an instrument of limitation to dictate priority of jurisdiction. Arguing that
complementarity in the Rome Statute—applies-to all the institutions of criminal justice and not just
the courts, one scholar opposes that complementarity limits the powers of the ICC vis-a-vis national
institutions.** Another commentator argues that one of the most important roles of the principle of
complementarity is to encourage the state party to implement the provision of the Statute,
strengthening the national jurisdiction-over those serious crimes:listed in the Statute.’*® In effect,
there is complementarity of purpose whichyis to.prevent impunity for international crimes, but

complementarity favours priority of action by national systems.

In the making of a protocol to merge the African Court of Justice and the African Human Rights
Court, the term ‘complementarity’ was once again employed in the legal framework of the AU.%%’
In Article 27(2) of the Protocol on the Statute of the African Court of Justice and Human Rights
(Court Statute), the ACC is invited to bear in mind the complementarity it maintains with the

African Commission and the African Committee of Experts on the Rights and Welfare of the Child

130 Henkin A ‘Conference Report’ in Justice and Society Program of the Aspen Institute State Crimes: Punishment or
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133Boed R ‘The effect of a domestic amnesty’ (2000) 33 Cornell International Law Journal 297.
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(Committee of Experts)'® in the course of making its rules of court. Moreover, in Article 38 of the
Court Statute relating to the procedures before the ACC, the Court is again required to take into
account the complementarity between the court and other treaty bodies of the Union.**® Effectively,
this Court Statute has consolidated complementarity as a defining principle in the relationship
between judicial and non-judicial or quasi-judicial human rights supervisory bodies in the African
human rights system. It also has to be noted that in the entire situation involving complementarity,
drafters in the African human rights system have stopped short of giving a clear definition of

complementarity and how it ought to function in the system.
1.7 Methodology

The thesis contains a combined descriptive and analytical study on the prosecution of the three core
crimes with special focus to complementarity in light of the ACC. The thesis was conducted using
comparative desktop research. The information used was obtained from primary sources such as
treaties, protocols, draft laws, reports, and relevant secondary sources, particularly text books,
journal articles, internet resources and other-materials that are relevant to the principle of
complementarity, therefore there is-no-need-for-obtaining an ethics clearance from the university.
This thesis is written with the underlying presumption-that the principle of complementarity and the
prosecution of the three core crimes in the light of the ACC present an unprecedented dimension in
international criminal law. In the thesis literature conceming the ICC, the principle of
complementarity and the principle of universal jurisdiction are dealt with. Different legal
instruments, with the Rome Statute are also examined to describe how complementarity works in
practice. Reports and documents of the preparatory work'that led to the creation of the Rome
Statute and the principle of complementarity is explored. Conventions and state practice addressing
the principle of universal jurisdiction and the doctrine interpreting them is looked at for establishing
the development and functioning of universality.

1.8 Chapter structure
Chapter 1 — Introduction of the subject matter and general overview of the study.

Chapter 2 — An analysis of the origin of the concept of the complementarity. The chapter will be a
detailed examination of the evolution and current understanding of the principle of complementarity

in relation to national and international jurisdiction.

138 The African Committee of Experts on the Rights and Welfare of the Child (African Child Right Committee) is the
treaty body established in Article. 32 of the African Charter on the Rights and Welfare of the Child to ‘promote and
protect the rights and welfare of the child’ in Africa.
19Article 38 of the Rome Statute.
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Chapter 3 — A discussion of issues of admissibility of a case by the ICC and various points for
admissibility, namely complementarity, double jeopardy (ne bis in idem) and gravity will be
highlighted. The chapter proceeds to cite preliminary rulings regarding admissibility and challenges
to jurisdiction and admissibility were considered. The chapter then concludes by analysing the
rationale for implementing legislation and how specifically South Africa adopted its implementing

legislation.

Chapter 4 — An examination of the relations between the AU and the ICC with a view to
determining the root causes of the animosity. There will also be a brief look at matters of state
referrals, linkage between Africa and the Rome Statute and Africa’s numerical legacy.

Chapter 5 — This chapter looks at the rational of creating the ACC with jurisdiction over
international crimes. Furthermore an in-depth analysis of the Malabo protocol will be conducted
sighting the strengths and weaknesses of the establishment of the ACC. The chapter will also
explore the relationship between the ACC and the ICC and concludes with outlining the potential

areas of concurrent jurisdiction between the ICC-and-the ACC.

Chapter 6 — This chapter argues that the Malabo Protocol reconceptualises the idea of transitional
justice mechanisms as varying approaches meant solely to address the legacy of abuse in one
nation, and proposes that transitional justice  mechanisms can also encompass regional and
transnational efforts to respond to mass-human rights violations especially in the African continent.
It also highlights the fact that the Malabo Protocol seeks to correct perceived biases in international
criminal justice. The chapter also provides a brief overview of the domestic, hybrid and
international criminal trials in Africa that have informed the development of the ACC, and argues
that the Malabo Protocol offers the Continent an important, alternative vision of regional criminal
justice. The chapter concludes that the regional court in the form of the ACC could arguably tailor

criminal accountability to the context, needs and aspirations of the Continent.

Chapter 7 — Conclusion and Recommendations.
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Chapter Two - The origin and evolution of the principle of complementarity
2.1 Introduction

The previous chapter focused on the introduction of the subject matter and the general overview of
the study. This chapter will analyse the origin of the concept of the complementarity and provide a
detailed examination of the evolution and current understanding of the principle in relation to
national and international jurisdiction. In addition the chapter will trace the principle of
complementarity from the first efforts at international prosecution, after the First World War, the
Leipzig, Nuremberg and Tokyo Trials which established the framework for the foundation of the
permanent ICC on 25 January 1919 when the Preliminary Peace Conference began in Paris,
France. The chapter then traces the evolution of the concept through the drafting of the 1937 Treaty
on Terrorism, and the post-Second World War tribunals. It will further scrutinize the work of the
International Law Commission that led to the drafting of the Rome Statute of the ICC, all the way
to the establishment of the draft statute with the UN General Assembly in 1994. The chapter will
also examine the post-Rome developments, particularly the original interpretations of the relevant

provisions of the Rome Statute by both-the Office-of the-Prosecutor and the Pre-Trial Chambers.

Complementarity is a principle which represents the idea that states, rather than the ICC, will have
priority in proceeding with cases within their jurisdiction. This principle means that the ICC will
complement, but not supersede, national-jurisdiction. National courts will continue to have priority
in investigating and prosecuting crimes committed within their, jurisdictions, but the ICC will act

when national courts are 'unable or unwilling' to perform their tasks.4°

The principle of complementarity is the basis for the operation of the ICC. It organizes the
functional relationship between domestic courts and the ICC. The principle has become critical to
the functioning of contemporary international criminal law. The establishment of the ICC was the
first time in history a permanent International criminal institution was created.!** The road towards
the establishment of the Rome Statute has been a long one with the international Military Tribunal
(IMT), International Military Tribunal for the Far East (IMTFE), the International Criminal
Tribunal for the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) preceding it. These forerunners affected the creation and the shaping of the ICC. The
International Law Commission contributed with the base for the discussions of the Rome

Conference in 1998. Toward the end of the Rome Conference, the Rome Statute of the ICC was

140 |_ee RS Introduction, in the International Criminal Court: the making of the Rome Statute: issues, negotiations,
results (2002) 27

141 Williams S ‘Article 17: Issues of Admissibility Commentary on the Rome Statute of the International Criminal
Court (1999) 383 392.
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embraced. On 1 July 2002 the International Court was created after the required amount of 60 state

ratifications of the Rome Statute was reached.

The principle of complementarity was the compromise of the views of the negotiating states in the
Preparatory Committees and during the Rome Conference. The principle of complementarity
characterises the relationship between the ICC and national courts. When national courts are
unwilling or not able to genuinely complete examinations and indictments of perpetrators of
international crimes (genocide, war crimes and crimes against humanity), the ICC will be entitled to

step in continue with such prosecutions instead.
2.2 The predecessors to the International Criminal Court

Since the principle of complementarity is the corner stone of the ICC, it is vital when tracing the
historical evolution of the principles of complementarity the origins of the ICC itself. As the first
permanent institution for international criminal justice the ICC’s main objectives is to be seized of
cases concerning violations of the most serious crimes of concern universally. Before the formation
of the ICC, there were ad hoc courts.within international-criminal arena and these courts were
important in the development of the ICC. Without these predecessors the international community
would most likely not be ready for a permanent criminal court such as the ICC. To fully understand
the future it is significant to have knowledge about the historical facts, particularly when it regards

serious crimes of concern to the international-community as-a whole remain unpunished.
2.3 The Leipzig, Nuremberg and Tokyo Trial

The Leipzig, Nuremberg and Tokyo Trials established the framework for the foundation of the ICC.
World War one came to an ended on 11 November 1918, and on 25 January 1919 the Preliminary
Peace Conference began in Paris, France. The Conference set up the Commission on the
Responsibility of the architects of the War and on Implementation of Penalties, and a larger part of
this commission proposed for the making of a specially appointed tribunal. This tribunal would be
overseen by the League of Nations and would focus on the prosecution and discipline of the
perpetrators.*? The work of the Commission brought about the Treaty of Peace between the Allied
and Associated Powers and Germany on 28 June 1919. Similarly, this arrangement accommodated
specially appointed tribunals to convey to trial ‘persons blamed for having conferred acts infringing
upon the laws and traditions of war’.1*® These tribunals never succeeded because of the danger of
political instability in Germany. Rather national indictments were performed in Leipzig in

Germany. The Leipzig trials were not effective because of the only a small number of persons were

142 Ove B ‘International Criminal Law in Historical Perspective, Comments and Materials’ (2002) 13.
143 Treaty of Peace Between the Allied and Associated Powers and Germany, (Treaty of Versailles), 28 June 1919,
Articles 227 and 228
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punished and the sentences were viewed as generally light.!** The experience from the
consequences of World War one demonstrated that political contemplations had beaten worldwide
equity, yet it can be said that it built up a premise for the advancement of International criminal

law 145

The end of the Second World War saw the beginning of the Nuremberg Trials in November 1945
and the permanent seat of the tribunal was in Berlin yet the only trial was held in Nuremberg. The
Court was composed of four judges from the victorious states and each state also appointed a Chief
Prosecutor.!® The Tribunal had jurisdiction over crimes against peace, war crimes and crimes
against humanity and they were included in Article 6 of the Charter of the Nuremberg International
Military Tribunal of 8 August 1945. Individual responsibility was established for these crimes.'#’
The judgment came on 1 October 1946 and it included 22 convictions and among them eleven death
penalties.’*® The judges were convinced that the proceedings were based on universal jurisdiction
over ‘acts universally recognized as criminal, which are largely considered a grave matter of
international concern and for some valid reason cannot be left within the exclusive jurisdiction of
the state that would have control—over it tunder—ordinary- circumstances.’'*® The Supreme
Commander of the Allied Powers, General' MacArthur,-signed a proclamation which established an
‘International Tribunal for the Far East for the trial of those persons charged individually, or as
members of organizations, or in hoth capacities, with offences which include crimes against
peace’(IMTFE) on 19 January 1946. The IMTFE based its work. on the same three categories of
crimes as the Nuremberg Charter; namely' crimes. against peace, war crimes and crimes against

humanity.

The Nuremberg Tribunal has set an excellent example and platform for the Tribunals for the former
Yugoslavia and Rwanda, and the establishment of the ICC; and they continue to inspire the creation
of new tribunals, such as the ICC .2° There has been some criticism of the IMT. Many have said
that the IMT prosecutions were biased and targeted only one side because only the defeated were
tried. Further, there were many procedural faults and ex post facto legislation when it came to the

crimes against peace and humanity.*® The main criticism has been that the creation of the Tribunal

144 Bassiouni M ‘The Statute of the International Criminal Court, A Documentary History’ (1998) 5.
145 Ove B ‘International Criminal Law in Historical Perspective, Comments and Materials’ (2002) 13.
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was not in conformity with customary international law, which would have required the negotiation
of a treaty at an international diplomatic conference.® The Nuremberg trial displayed elements of
the principle of complementarity when a decision was made that individuals, including heads of
State and those acting under orders, could be held criminally responsible under international law.
The judgment additionally affirmed the primacy of international law over national law, asserting
that international law imposes duties and liabilities upon individuals as upon States has long been
recognized. The very essence of the Nuremberg Charter is that individuals have international duties
which transcend the national obligations of obedience imposed by the individual state. He who
violates the laws of war cannot obtain immunity while acting in pursuance of the authority of the

State, if the State in authorizing action moves outside its competence under international law.>3

The fact that actions were permitted or even required under domestic law provided neither excuse
nor justification for a violation of international law. Nazi leaders were tried for acts committed
against their own citizens as well as for atrocities committed as an occupying power. This was the
first clear legal demonstration that both individuals-and-States are responsible under international
law for acts that may fall within a State’s-national jurisdiction: In contrast to the strong legacy of
Nuremberg, the Far Eastern Commission and Tokyo Tribunal that followed World War Il were
highly politicized.*>* Unlike the Nuremberg Charter, this tribunal was based upon a military order
issued by the commanding officer of the Allied armed forces. The tribunal itself was fraught with
procedural irregularities and marred by abuses of judicial discretion and had no clear elements of
the principle of complementarity. Defendants were chosen on the basis of political criteria rather

than criminal behaviour, and their trials were generally perceived to be unfair.

24 The ICTY and the ICTR

The ICTY and the ICTR were each created by an ad hoc resolution of the United Nation Security
Council (UNSC) for the purpose of restoring international peace and security in a particular
situation. It should be noted that Chapter VII of the UN Charter gives the UNSC the authority to
make recommendations, or decide what measures should be taken to maintain or restore
international peace and security in the former Yugoslavia and Rwanda. When creating both the
ICTY and the ICTR the UNSC was acting under this authority. Assessing both the work of the
ICTY and ICTR it becomes apparent that the UNSC resolved that extraordinary measures were

required to ‘protect compelling humanitarian interests in the context of a situation identified as a

152 Yves B ‘Judging Criminal Leaders, The slow Erosion of Impunity, The Hague’ (2002) 43.
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threat to international peace and security.’*® The specific nature of these responses is reflected in
the fact that the jurisdiction of each of the tribunals is both territorially and temporally limited. The
critical argument here is that the tribunals represent specific responses to particular situations and
their jurisdiction does not extend beyond the mandate set by the UNSC. The prospects of a veto by
any of the five permanent members of the UNSC could hinder the work of the tribunals, and
therefore their assessment of the creation of the tribunals must have been that the tribunals were not
a significant threat to their state sovereignty.!°®

The establishment of the ICTY and the ICTR was a catalyst for the development of the ICC. The
work of the tribunals showed that an international criminal judicial system is possible and
necessary. Fundamentally the two tribunals have legitimatized the prosecution of international
crimes, and contributed to increased public awareness of gross human rights violations; thus
creating a considerable and solid jurisprudence, which was previously unavailable.®>” Their
formation brought forward the question of the proper relationship between the jurisdiction of
national courts and the of that international criminal court. Both Article 9 in the ICTY statute and
Article 8 in the ICTR statute, provide that-each of-these two..international tribunals shall have
simultaneous jurisdiction with national jurisdictions- to -prosecute persons for violations of
international humanitarian law. $°® The UNSC determined that to work effectively, the tribunals
must have primacy over national criminal jurisdictions. Subsequently, while national courts shared
concurrent jurisdiction with the tribunals; the latter could at any stage of proceedings claim primacy
over the national courts and so become. seized of a prosecution. This concept of primacy emphasizes
the inherent supremacy of the jurisdiction. of the tribunals. but.it has the effect of compromising the
sovereign privileges of states by requiring them to defer to the jurisdiction of the tribunals.

Alternatively, the concept of primacy can be viewed in the light that the tribunals have the ability to
request the national courts to submit a certain case to the tribunals at any stage of the procedure.
There is a slight difference between the primary provisions of the two statutes. The ICTY Statute
highlights that it has ‘primacy over national courts’'*® and the ICTR Statute states the ICTR has

‘primacy over the national courts of all states’,*®® and this change proposes a more absolute UNSC
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consensus regarding the concept of primacy.!®® The Tadic case was the first case in which an
individual was indicted, tried and convicted by the ICTY, and it was also the first case that focused
on the concept of primacy.2? Tadic was charged on several counts of crimes against humanity, war
crimes and violations of the laws or customs of war.%® After the deferral of the case and the transfer
of Tadic to ICTY in The Hague, the deferral of the case was challenged. The defence argued that
there had been an unlawful establishment of the International tribunal,*** an unjustified primacy of
the International tribunal over competent domestic courts,'®® and that there existed a lack of subject-

matter jurisdiction.

The assault on the primacy of the tribunal was based on three factors or grounds, firstly that the
primacy violated the competence of a state to establish domestic jurisdiction over crimes that have
been committed on its territory.'®® Secondly, it was disputed that the principle of state sovereignty
has been violated,'®” and lastly that the transfer of the case from Germany violated the principle of
jus de non evocando (the right to be tried by-his-national courts under his national laws).®® The
Appeals Chambers rejected the argument that-the—primacy-of the Tribunal of violating domestic
jurisdiction and state sovereignty, and stated: ‘this would-be a-mockery of law and a disloyalty to
the international community’s need for justice, thus should the concept of state sovereignty be
allowed to be raised successfully against human rights.’*%® The Appeals Chamber also dismissed the
claimed violation on the principle of jus de non evocando, concluding “this principle is not
breached by the transfer of jurisdiction to an international tribunal created by the UNSC acting on
behalf of the community of nations.”*"° Accordingly, the Appeals Chamber dismissed the second
ground for appeal and held that primacy is an imperative tool for the functioning of an international

tribunal:

Indeed, when an international tribunal such as the present one is created, it must be endowed

with primacy over national courts. Otherwise, human nature being what it is, there would be
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a perennial danger of international crimes being characterized as ‘ordinary crimes’ (Statute
of the International Tribunal, art. 10, para. 2(a), or proceedings being ‘designed to shield the
accused, or cases not being diligently prosecuted (Statute of the International Tribunal, art.
10, para. 2(b).1"*

The most significant reason for granting the tribunals primacy over national jurisdictions was to
avoid a situation where various courts exercise parallel jurisdiction over an accused person. Total
pandemonium could manifest if courts from numerous countries were granted contemporaneous
jurisdiction to initiate proceedings against the same war criminal from the Yugoslav conflict.1’2 The
main objective of establishing the ICTY and the ICTR was to restore peace and security in the
territories of Rwanda and the former Yugoslavia. The unwillingness or inability of the national
authorities of those regions to prosecute the perpetrators of serious international crimes was another
contributing factor.1® It was through the passing of UNSC Resolution 827 which formulated the
ICTY that the UNSC make known it’s to end the crimes being committed at the time, to bring the
perpetrators to book and to contribute to the restoration and maintenance of peace. Since the ICTY
and the ICTR had the specific and important tasks of.helping to bring peace to the former
Yugoslavia and Rwanda, they needed something more than concurrent jurisdiction. That is the
reason why primacy over the jurisdictions of national courts was included in the Statutes of the
ICTY and the ICTR.1"4

Without the IMT, IMTFE, ICTY and ICTR the 1CC would probably still be nothing more than an
idea. These predecessors have influenced the creation jof the 1CC.and their experiences have been
the foundation of the negotiations. for. the Court. Their existence shows that there is a need for a
permanent criminal court. The Treaty of Versailles in France set the tone for an international
tribunal, but none was established. Notwithstanding this, the basis for the further expansion of
international criminal law was initiated. The ICTY and ICTR inspired the development of the ICC
and strengthened the discussion around the jurisdiction of a permanent international court. The IMT
was a part of the development of the principle of universal jurisdiction, because the judges
considered that this jurisdictional link was the basis for its proceedings. It was concluded in the
Tadic case that the primacy enjoyed by that international tribunal was imperative for it to function
correctly. The ICTY and ICTR, which were non-permanent UNSC, were quite restricted in

jurisdiction in respect of the crimes, territory and duration.

171 Appeals Decision on Jurisdiction, 36, para 58.
172 Brown B ‘Primacy or Complementarity: Reconciling the Jurisdiction of National Courts and International Criminal
Tribunals’ (1998) 23 Yale Journal International Law 398.
173 Jelena P “Accountability for international crimes: From conjecture to reality’ (2002) 84 International Review of the
Red 15.
174 Brown B ‘Primacy or Complementarity: Reconciling the Jurisdiction of National Courts and International Criminal
Tribunals’ (1998) 23 Yale Journal International Law 396.
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2.5 The International Law Commission and the road to Rome

The end of the Cold War saw a rise in a relaxation in the awareness of human rights and a obsession
with the concept of state sovereignty.!” The idea of creating a permanent criminal court was
included in the agenda of the UN in July 1989 since Trinidad and Tobago demanded an entry on the
agenda regarding the creation of an international criminal court with jurisdiction over drug offences.
The General Assembly then requested the International Law Commission (ILC) to report on the
creation of an international criminal court for the prosecution of individuals engaged in drug
trafficking. During this same time the ILC was also busy with formulating the Draft Code of
Crimes against the Peace and Security of Mankind.1’® The ILC finally prepared a draft statute for an
international criminal court that would have jurisdiction over all international crimes.}”” At a later
stage the General Assembly summoned the ILC to probe further the idea of an international

criminal jurisdiction and the issue of formulating an international criminal court.’®

In 1992 the General Assembly asked the ILC to undertake the process of drafting a statute for an
international criminal court as a matter of importance.l’® Again in 1993, it extended the mandate.
The ILC presented a report with itsdraft statute-to-the-GA"in 1994,'% and the Assembly set up an
ad hoc Committee to review the substantive and administrative-issues arising out of the ILC’s draft
statute.’®! In 1995 the General Assembly created a Preparatory Committee (Prep Com) on the
Establishment of an International Criminal Court, which met between 1996, 1997 and concluded
its work in April 1998.182 The PrepCom had the task to formulate a universally acceptable
consolidated text of a convention for an international criminal court. The PrepCom prepared such a

draft statute, and this was to be considered by a conference in Rome.

As stated in the previous chapter the principle of complementarity is the compromise between the
balance of state sovereignty and international criminal jurisdiction, which was created after

enormous debates within the PrepCom before and during the Rome Conference.'® Some states

175 Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of
Complementarity’ (2001) 13, available at www.ecmi.de/doc/download/working_paper 12.pdf (accessed on 24 July
2017).

176 General Assembly Resolution 44/39 of 4 December 1989.

177 Bassiouni M ‘The Statute of the International Criminal Court, A Documentary History’ (1998) 16.

178 General Assembly Resolutions 45/41 of 28 November 1990 and 46/54 of December 1991.

179 General Assembly Resolution 47/33 of 25 November 1992.

180 Report of the International Law Commission on the work of its forty-sixth session, Draft Statue for an International
Criminal Court, UN GAOR, 49th Sess., Supp. No 10, at 44, UN Doc. A/49/10 (1994). [Hereinafter 1994 ILC Draft]

181 General Assembly Resolution 49/53 of 9 December 1994.

182 Kristina M ‘The International Criminal Court: Consent, Complementarity and Cooperation’ (2000) 14.

183 Report of the Preparatory Committee on the Establishment of an International Criminal Court submitted to the Rome
Conference, A/ICONF.183/2,14 April 1998.

18 Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of
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were in favour of the formation of the ICC but were against an institution that would threaten their
sovereignty. Other states, with numerous and non-governmental organizations, particularly from the
west, wanted the court to become a wide court clothed with universal jurisdiction.® States that
were concerned with ensuring respect for state sovereignty and the primacy of national jurisdiction
approved the provisions that dealt with complementarity because these provisions acknowledged
and touched on the concerns of these states. States and non-governmental organizations which
supported the converse position were also relatively satisfied with the compromise.'®® Initial
deliberations on the principle of complementarity began at the March-April 1996 session of the
Preparatory Committee,'” The 1994 draft Statute set out the principle in the preamble, which was
‘accentuating further that such a court is intended to be complementary to national criminal justice

systems in cases where such trial procedures may not be available or may be ineffective’188

At the 1996 PrepCom sessions, opinions varied among the delegations about the vague definitions
of the principle of complementarity in the 1994 ILC Draft Statute. Due to this, the Chairman of the
PrepCom requested in the beginning of the 1997 August session, that the head of the Canadian
delegation, Mr John Holmes, to_manage informal-discussions on complementarity.’®® At the
conclusion of the August session the PrepCom-accepted the-new draft article on complementarity.
Additional provisions were included to this draft article and the terms ‘unwilling’ and ‘unable
genuinely’ were introduced.’®® The progress of complementarity continued during the Inter-

Sessional Meeting in Zutphen,*®* in'the final draft, and during the'/Rome Conference. %2
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2.6 The Rome Conference and the creation of the ICC

From15 June to 17 July 1998, the Diplomatic Conference on the Formation of an International
Criminal Court was held at the headquarters of the Food and Agriculture Organization in Rome.*%
A total of 160 states, 33 intergovernmental organizations and a coalition of 236 non-governmental
organizations (NGOs) participated. The massive obstacle for members who were interested in
developing a permanent international criminal court was to formulate an idea that could be
acceptable and strike a balance between a court gifted with sufficient powers to be effective and the
prerogative rights of states, under international law. These include the power of the state to exercise
police powers and enforce penal law through their own systems of law enforcement and national
courts. The principle of complementarity is the means to accomplish this balance by distinguishing
and respecting the primacy of national criminal jurisdictions, while at the same time providing an
avenue of recourse if states are unwilling or unable to exercise the responsibilities of primacy in
good faith. This is the key to the strength of the ICC. Before the establishment of the ICC there was
no universal means accessible at an international level to ensure that states efficiently investigated

and prosecuted the perpetrators of the-most serious crimes of international concern.

The lack of a universal means to enforce-the prosecution-of perpetrators led to the philosophy of
immunity. The ICC a permanent international institution ready to supplement national criminal
jurisdictions if they are unwilling or unable to|act against the suspected perpetrators. Its
establishment removes the prospect of deferral associated with the creation of ad hoc tribunals and
the consistency of its constant presence will serve to deter would-be perpetrators from committing
article 5 crimes. It must be outlined that without the principle of complementarity it would have
been difficult for states to concur on the creation of a permanent international criminal court
because this could have been seen as on infringement on the exercise of the sovereign prerogatives
of states. Thus it is for this reason that the principle of complementarity has been described as the
cornerstone of the Rome Statute, without which the establishment of a permanent court would not
have been possible. It can be gleaned from the foregoing that constructing a smooth and acceptable
balance such as the principle of complementarity into the Rome Statute was not a matter of
coincidence; rather it was the invention of an extensive and unhurried effort on the part of those
responsible for drafting and negotiating the Rome Statute to construct an instrument whose central

focus would be the principle of complementarity.

193 The United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of the International Criminal
Court, UN. Doc. A/CONF. 183/9 (1998).
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2.7 The principle of complementarity in the Rome Statute

The principle of complementarity could be defined as the activation mechanism to the ICC because
it outlines which cases will be admissible before the Court. As such it is one of the critical
foundations of the ICC.1%* It describes the relationship between the ICC and national courts. When
national courts are unwilling or unable to genuinely carry out investigations and prosecutions of the
most serious crimes of concern to the international community as a whole, the ICC will do it
instead.'® It should be outlined that the ICC in its current form cannot deal with too many cases
and it was considered healthy to leave the majority of cases concerning international crimes to
national courts, which can correctly assert their jurisdiction based on a link with the case on the
principle of universality or on any of the other accepted forms of jurisdiction under international

law 196

The principle of complementarity defers to states the primary duty for the scrutinising and
prosecuting the crimes set out in Article 5 of the Rome Statute.’®” The onus is on the national
jurisdictions to ensure that justice is served.and:in.the event of default the ICC will assert
jurisdiction over the case. Ideally states-would-realise-their-obligations under international law by
investigating and prosecuting every.crime-set-out.in-Article.5.0f the Rome Statute.'®® Then the ICC
through the application of the principle of complementarity, acknowledging the primacy of national
jurisdictions, will have no reason to intervene.’®® Complementarity is mentioned in the Preamble
and Article 1, and in greater detail in Articles 12 to 15 and 17 to 18.2% It is also dealt with in Article
19 and Article 20 of the Rome Statute.

194 Report of the Preparatory Committee on the Establishment of an International Criminal Court, Article 15.
19 Rome Statute of the International Criminal Court, adopted and opened for signature 17 July 1998, United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, A/CONF. 183/9,
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of the International Criminal Court’ (2002) 667.
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2.8 Complementarity in the Preamble and Article 1

It should be noted that the Preamble is not within the functional part of the Rome Statute, this is a
clear display of the function of the Court and obligations of the Rome Statute.?* The Preamble
states that ‘it is the duty of every state to exercise its criminal jurisdiction over those responsible for
international crimes’ 22 This abstract from the Preamble reinforces the idea that without the
intervention by states, the obligation to prosecute will be then automatically transferred to the ICC

under the principle of complementarity.2°®

In addition in the 10" paragraph of the Preamble the concept of the principle of complementarity
appears, where it reiterates the fact that the ICC, shall be complementary to national criminal
jurisdictions.?®* This demonstrates that the principle is an essential component for the smooth
functioning of the ICC, and it is also the basis for complementarity in Article 17 of the Rome
Statute.?% The principle is also part of Article 1 of the Rome Statute, which outlines that the ICC
was established as a permanent institution with supremacy to exercise its jurisdiction over offenders
of the most serious crimes mentioned in Article-5 of the Rome Statute. This article too underscores

the complementary to national criminaljurisdictions:2%®

2.9 Complementarity in Article 12

Article 12 of the Rome Statute is concerned with the ‘inherent’ jurisdiction over the crimes in the
Article 5 of the Rome Statute and sets out the prerequisites to the application of jurisdiction.?’” This
Article was highly debated during the negotiations-ahead of the adoption of the Rome Statute. It is
closely associated with Article 5 on the subject matter of jurisdiction, Article 13 on the enforcement
of jurisdiction and with Article 17 on admissibility. These articles are concerned with the balance
between state sovereignty and the appropriate functioning of the ICC. The concept of ‘inherent’ or
‘automatic’ jurisdiction is ambiguous. ‘Automatic’ jurisdiction suggests that additional permission

of the court’s jurisdiction is unnecessary when states have disputed the court’s creation. ‘Inherent’

21 Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of

Complementarity’ (2001) 52, available at www.ecmi.de/doc/download/working_paper_12.pdf (accessed on 24 July
2017).
202Rome Statute, The sixth paragraph, Preamble.
23Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of
Complementarity” (2001) 51, available at www.ecmi.de/doc/download/working_paper 12.pdf (accessed on 24 July
2017).
204 Rome Statute, supra note 62, Preamble.
25 Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of
Complementarity’ (2001) 51, available at www.ecmi.de/doc/download/working paper 12.pdf (accessed on 24 July
2017).
206 Rome Statute, supra note 64, Article 1.
207 Rome Statute, Article 5 and 12.
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suggests that there is no necessity for state permission because the jurisdiction is already a natural
and permanent part of the ICC. It is a complex concept, but when talking about ‘inherent’ or
‘automatic’ jurisdiction, reference is made to the ICC capability to try a suspect without having to

depend on various states consenting to its jurisdiction.?%®

The major difference between the ICC and its predecessor, the tribunals is that the ICC was created
with the approval of states that will be subject to its jurisdiction.?%® A careful assessment of Article
12 displays the great division between negotiating parties in the Rome Conference. Views differed
at the Rome Conference because some states wanted the court to have the ability to investigate and
prosecute a suspect without first having to obtain state approval. These states wanted ‘inherent’
jurisdiction of the ICC.?!° On the contrary other states were of the view that the ICC should be
obliged to pursue state consent in every case.?!! During the final session of the Prepcom from 16
March to 3 April 1998, the Prepcom was significantly concerned with questions of jurisdiction.
Four different approaches for the acceptance of jurisdiction of the ICC were discussed:

(1) Each state party would be able to choose-to or-not to accept the jurisdiction of the ICC over all or

some of the crimes within the ICC-jurisdiction.

(2) State consent regime, that certain-states, for example the custodial state, territorial state and the
nationality (active and passive) states, would have to give their consent before the ICC could

exercise its jurisdiction in a specific case.

(3) Each state party would accept the ‘inherent’ or ‘automatic’ concurrent jurisdiction of the ICC by
ratification of the Statute for all the core crimes and for every situation that the ICC investigates or

prosecutes.

(4) The ICC would exercise universal jurisdiction over the core crimes, just as its state parties can do

under international law.2*?

The idea that each state party would accept the inherent or automatic concurrent jurisdiction of the
ICC by ratification of the statute for all the core crimes and for every situation that the ICC
investigates or prosecutes triumphed and was implemented in Article 12(1).This meant that a state
which becomes a party to this statute thereby accepts the jurisdiction of the ICC with respect to the

208 Kristina M ‘The International Criminal Court: Consent, Complementarity and Cooperation’ (2000) 14.
209 william S An introduction to the International Criminal Court (2001) 54.
210 Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of
Complementarity’ (2001) 51 working paper series. available at www.ecmi.de/doc/download/working_paper_12.pdf
(accessed on 24 July 2017).
21 Kristina M “‘The International Criminal Court: Consent, Complementarity and Cooperation’ (2000) 26.
212 Keith H ‘The Sixth Session of the UN Preparatory Committee on the Establishment of an International Criminal
Court’ (1998) 92 The American Journal of International Law 549.
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crimes referred to in article 5. This illustrates that the ICC has ‘inherent’ or ‘automatic’ jurisdiction,

which is approved by states.

There are some prerequisites to this jurisdiction. It was agreed upon in paragraph 2 of Article 12 of
the Rome statute? that the ICC may exercise its jurisdiction if one of the crimes in Article 5 has
been committed on the territory of a party to the statute (irrespective of the nationality of the
offender), or if the accused person is a national of a state that has signed and ratified the Statute.
The Rome Statute extends the definition of territory to include crimes on board a vessel or aircraft.
If the acceptance of a state not party to the Statute is required under 12(2), that state can accept the
exercise of jurisdiction in respect to the crime in question on ad hoc basis.?** Palestine did that but

the ICC still refused to investigate Israel’s apartheid like conduct.?

Based on the preconditions to the exercise of ICC jurisdiction, numerous cases would be seen as
being outside the ICC jurisdiction. Acceptance of the ICC’s jurisdiction by the custodial state or the
state of the victim (passive personality principle), does not give the ICC jurisdiction. Consequently,
if neither the territorial state nor the nationality state are parties to the Rome Statute or do not
approve on an ad hoc basis and if there-1s no-UNSC-referral, perpetrators of the Article 5 crimes do
not have to be concerned about falling within the jurisdiction of the ICC. This will be the situation
even if these perpetrators would be in the custody of a state party to the Statute or of a state whose

nationals have been killed by the perpetrator.*® An example to show this is:

A Sudanese general suspected of having committed torture in Sudan as part of a widespread practice

(a crime against humanity) arrives in Botswana. If:

() Sudan, as both the territorial state and the state of nationality of the suspect, is not a party to the
Statute, and does not accept the court’s jurisdiction with respect to the crimes in question; and then

even if

(b) Botswana as the custodial state is a party to the Statute or consents to the ICC jurisdiction in the

particular case;

The question of the general’s guilt cannot be tried before the court.?'® Botswana courts would have
jurisdiction over the case and would have to extradite or try the general because Botswana has
ratified the Torture Convention.?!” However the ICC would not be competent to consider the case.
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216 Kristina M “‘The International Criminal Court: Consent, Complementarity and Cooperation’ (2000) 26.

217 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted and opened
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It is not always an essential requirement that non-party states agree with the jurisdiction of the ICC
for its nationals to become subject to trials before the court. Paragraph 12(2) states that if either the
territorial state or the state of which the person accused of the crime is a national, accepts the
jurisdiction of the court, the court can exercise its jurisdiction. If an accused person, who is a
national of a state that has not accepted the court’s jurisdiction, is captured in a state party to the
Statute or in a state that has accepted the court’s jurisdiction with respect to the alleged crime, this
person could be subject of a trial before the ICC, if one of these states is the territorial state, or have

accepted the court’s jurisdiction on ad hoc basis.?!8

An example is An American serviceman has committed war crimes of a serious nature on a large

scale in Iraqg. If:
() The United States has failed to genuinely prosecute him for the crimes; and

(b) Neither the United States nor Iraq is a party to the Statute but Iraq decides to accept the court’s
jurisdiction with respect to the crime in question; then the court would have jurisdiction over the

case.?®

The USA had long started an opposition crusade to the Rome Statute before its inception in July
2002. It claimed that the court could be exploited as an instrument for politically motivated
prosecutions against nationals of the USA. One aspect of this crusade was to formulate bilateral
immunity agreements with countries to-prohibit-the submission-of USA citizens to the ICC. The
USA went on to hold the assertion that bilateral agreements are based on Article 98 of the Rome
Statute.??® This article was intended to avert potential inconsistencies that can emerge out of
previously existing agreements, which obliges states to return foreign nationals when a crime
allegedly has been committed, and cooperate with the court.??* The second paragraph of the Article
deals with these possible discrepancies in harmony with the principle of complementarity, though it
gives the country of the accused the first opportunity to investigate and prosecute an alleged crime
of genocide, war crimes or crimes against humanity.??2 When critically analysing the USA stance
on the bilateral agreements it becomes clear that it is conflicting with the original intention of the
drafters Rome Statute’s drafters, the language of Article 98 itself and with the overall purpose of the

ICC. The onus is on the ICC to decide if these agreements are valid or not, but most likely the court

available at www.untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterlV/treatyl4.asp, (accessed on 24
July 2004 2017).
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20 Coalition for the International Criminal Court’s website, ‘U.S. Bilateral Immunity or so-called “Article 98”
Agreements’ available at www.icchow.org/pressroom/factsheets/FS-BIAsSept2003.pdf, (accessed on 24 July 2017).

21 Coalition for the International Criminal Court’s website, ‘US and the ICC’ available at
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will declare them invalid because it seems that the United States has manipulated in Article 98 in a

way that was not meant by the drafters of the Statute.
2.10 Complementarity in Article 13

During the Rome conference many states wanted the ICC Prosecutor to have similar independence
as the Prosecutor of the ICTY and ICTR to begin investigations, in the event a state or the UNSC
brings a situation to the Prosecutor’s attention.??® This was implemented in Article 13 of the Rome
Statute and hence the ICC was able to exercise its jurisdiction by referrals from states or the UNSC
through the Prosecutor. It could also do this through proprio motu investigations initiated by the
Prosecutor. Article 13 highlights the circumstances for referral to the Prosecutor by the UNSC,
acting under Chapter VII, of a situation in which one or more of the crimes in Article 5 appears to
have been committed. When the UNSC refers a situation to the ICC, the ICC powers concerning
territorial and nationality limitations on jurisdiction in Article 12 increases. No state consent is
required, not even from nationals of states not party to the Statute. The ICC is then fully capable of
exercising jurisdiction over the case, in a similar-manner to the permanent ad hoc Tribunals as the
ICTY and the ICTR.?%

The Prosecutor can start proprio motu investigation by examining the seriousness of evidence
received and concluding that it is sufficient information to continue with an investigation. He must
then submit a request for the authorization of-an -investigation to the Pre-Trial Chamber.?%
Numerous proprio motu investigations began based. on .information given to the Prosecutor by
victims.??® There are three aspects that the Prosecutor must deliberate on before determining
whether there is a reasonable basis for starting an investigation, and there are: (1) that a crime
within the ICC’s jurisdiction has been or is being committed; (2) that the case would be admissible
under the complementarity regime in article 17; and (3) that the case would serve the interests of
justice.??” The second aspect, that the case would be inadmissible under the complementarity
regime under article 17, demonstrates the significance of the principle of complementarity, even in
the commencement of the proceedings.??® The proprio motu role of the Prosecutor is to certify cases
that come before the court, because states can be reluctant for different reasons to submit cases to

the court and further that any one of the 5 permanent members in the UNSC can use its veto-power
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stop a certain motion from being passed that can prevent a case from further investigation. Article
13 is an important element of the jurisdiction calculus and the complementarity regime. The court
may exercise jurisdiction over the Article 5 crimes under this article, and it strikes a balance
between state sovereignty and the imperative trigger mechanisms that permits the ICC to exercise

jurisdiction over cases involving gross human rights violations.??

A further obstacle for the Prosecutor is found in Article 18 of the Rome Statute, which is concerned
with preliminary rulings regarding admissibility. It comprises an extensive list of perquisites that
the Prosecutor must verify before commencing an investigation. An example of such a perquisite is
the requirement that all state parties and those states, which would normally exercise jurisdiction
over the crimes concerned, will submit information at an early stage about the referral of a situation
to the prosecutor by a state party, and that the prosecutor has concluded that a reasonable basis

exists to start an investigation or the prosecutor has initiated a proprio motu investigation.?*

This article introduces an extra step on the complementarity principle, which reveals a definite case
has been recognized.?®* Article 18 is based -on-a-suggestion from the USA.?*? The USA was
sceptical about a possible politically motivated-prosecutor and had the view that it was rational that
‘when an investigation of an overall situation is-initiated, relevant and capable national governments
be given an opportunity under the principle of complementarity to take the lead in investigating
their own nationals or others within their jurisdiction.’?®® This article can be explained ‘as a further

procedural filter to the benefit of states’ sovereignty.”>>*
2.11 Complementarity in Article 17

Article 17 of the Rome Statute is concerned with the matter of admissibility and is at the heart of
the principle of complementarity. The article clearly refers to the Preamble and Article 1, and it

outlines the practical application the principle of complementarity.

Article 17 states that the ICC cannot declare its jurisdiction over a case, when a state is investigating
or prosecuting the crimes in Article 5 in good faith, which demonstrates that the ICC is
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230 Rome Statute, Article 18(1).
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(1999) 12 15.
234 Bl Zeidy MM “The principle of complementarity: A new machinery to implement international criminal law’ (2002)
Michigan Journal of International Law 870 900.

39



complementary to national criminal jurisdictions.?®® Paragraph (1)(a) of Article 17 mentions that a
case is inadmissible, when ‘the case is being investigated or prosecuted by a state that has
jurisdiction over it, unless the state is unwilling or unable to genuinely carry out the investigation or
prosecution’. Paragraph (1) (b) gives another reason for declaring a case inadmissible, and that is if
the case has been investigated by a state that has jurisdiction over it and the state has decided not to
prosecute the person concerned, unless the decision resulted from the unwillingness or inability of
the state genuinely to prosecute. A third ground for determining whether a case is inadmissible is if
the accused person already has been subject to a trial for the same offence, and a fourth ground is if
the case is not of such gravity that it is justified for the ICC to try it.2%® Since Article 17 states that
‘the ICC shall determine that a case is inadmissible’, it is up to the ICC to determine, based on its
interpretation and application of the Statute, whether a state is willing and able to carry out the
investigation or prosecution. The two terms ’unwilling’ and "unable’ are explained in paragraphs 2
and 3 of Article 17, but it falls totally within the competence of the Court as to how to interpret the
term ‘genuinely’.?*” The term ‘genuinely’ is linked to both the ‘unwillingness’ and the ‘inability’,
because the court must be satisfied that the-willingness-or_in ability to investigate or prosecute a

case was not genuine.?*

When a national justice system is unwilling to openly resume the investigative and prosecution
roles without a genuine intention to fulfil that function in reality, or when it embarks on sham trial
just to prevent the accused from further trials because of ‘the rule of a double threat.?*®
Unwillingness also occurs when there has been aniunwarranted. delay in the proceedings, which
actually shows that the national authorities have no intention to,.render justice and bring the accused
person to trial. In addition when there exists no independence or fairness in the proceedings or in
any other case when the manner in which the case is handled reveals that there is no intent to bring
the accused to justice.?’® A great illustration of unwillingness is likely to occur is when a
government that has committed gross human rights violations is still in power such as the Al bashir

regime in Sudan.?*

Inability as captured in the Statute can manifest in a situation where there is a failure of the

institution of a state including the judicial ones. The state can be willing to investigate or prosecute,

235 Farbstein S ‘The effectiveness of the exercise of jurisdiction by the International Criminal Court: The issue of
Complementarity’ (2001) 51, available at www.ecmi.de/doc/download/working paper 12.pdf (accessed on 24 July
2017).

236 Rome Statute, Article 17(1)(c) and (d).

238 William S An introduction to the International Criminal Court (2001) 67.
239 William S An introduction to the International Criminal Court (2001) 71.
240 Cassese A International Criminal Law (2003) 352.
241 Kristina M The International Criminal Court: Consent, Complementarity and Cooperation (2000) 68.
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but it does not have the ability to do so especially those states whole are experiencing internal
armed conflicts.?*? A state is unable to carry out the investigation or prosecution, when it cannot
obtain the accused person, the necessary evidence and testimony or any other reason for inability.
Another example occurs when national legislation makes it impossible for the judge to initiate
proceedings against an accused person because of, for example, an amnesty law or a statute of
limitation.2*® Inability will also be likely to occur when there is lawlessness or serious chaos within
a state, and in situations in which the government does not have control over its security cluster

agencies this can lead to civil unrest.

A state cannot completely determine that its nationals will not become subjects to trials in other
states, and due to that it cannot be certain that its nationals will not become subject of a trial in front
of the ICC. Since Article 17 makes use of the term ‘state’ and not state party’, this means the article
can be applicable to states that are not party to the Rome Statute. When making reference to the
example of a USA military personnel accused of committing war crimes on the territory of Iraq. If
the military personnel is captured in Iraqg, the ICC would not have jurisdiction over the case because
neither the US nor Iragq have ratified-the-Rome Statute. This-situation changes if Iraq decides to
accept the jurisdiction of the ICC over war crimes-on-an‘ad hoc basis under to Article 12(3). If Iraq
is unwilling or unable to genuinely investigate or prosecute the case, the principle of
complementarity steps in and the ICC has jurisdiction over the USA national. It is worth noting
that the above position of Article 17 referring to the term ‘state™ and not state party’ is against both
the Vienna convention and customary-international principal that a treaty cannot be used to impose
rights and obligations on none- parties. In an attempt to_prevent,the implementation of jurisdiction
by the ICC the USA government could make sure that the crimes in Article 5 of the Rome Statute
are crimes within its national criminal legislation. Furthermore it can investigate and prosecute
every potential breach of those crimes within its own legislation. By taking such action the USA
government determines that none of its citizens will become subject to trial in front of the ICC,
because the principle of complementarity makes the case inadmissible before the ICC. It can be
debated that even if the USA conducted an investigation, as a non-party to the Rome Statute, the
ICC could choose under the principle of complementarity that this investigation was not genuine
and establish its own investigation, despite the fact that the USA is not obliged to cooperate with
the ICC because it has not ratified the Rome Statute.?** The USA has little to fear here. If the USA

is investigating and prosecuting violations of the crimes in Article 5 in good faith, it will be very

242 Holmes T ‘Complementarity: National Courts versus the ICC’ in Cassese A, Gaeta P & Jones J The Rome Statute of
the International Criminal Court (2002)1 667.
243 Cassese A International Criminal Law (2003) 284.
24 David J ‘The United States and the International Criminal Court’ The American Journal of International Law
(1999)15.
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hard, almost impossible, for the ICC to prove that the USA is unwilling or unable, and the principle

of complementarity will not provide the ICC with jurisdiction.

In an example where a UN peace keeper from India commits war crimes in a state that has ratified
the Rome Statute, and then he runs and seek refuge in DRC where he is later captured. The DRC
has accepted the jurisdiction of the ICC on ad hoc basis for the crime in question. The ICC would
not have jurisdiction over the UN peace keeper if the DRC government claims jurisdiction over the
case on the basis that the crime is provided for in an international treaty and that the suspect is
currently in the territory of DRC, or on the ground of universality. Furthermore if the DRC displays
in good faith that they are willing and able to conduct an appropriate and impartial trial the ICC
may not exercise its jurisdiction because of the principle of complementarity.?*® In a situation where
DRC is unwilling or unable to investigate or prosecute the case, then the question that lingers on is
if the complementarity principle applies to the exercise of the principle of universal jurisdiction or if
it only applies to the exercise of territorial jurisdiction? The Rome Statute is not specific which
kind of national system the ICC should consider in this situation but the ICC will most likely have
jurisdiction if the crime was committed-on-the territory-of a-state party or if the criminal is a
national from a state party.?*® The UN peace-keeper from India will not be subject to a trial on the
basis of universality in front of the ICC since India is not a member state to the Rome Statute. In
addition, the principle of complementarity is applicable when the territorial state or the state of the
nationality of the suspected perpetrator-are parties to the Rome Statute or when a state consent to

the ICC’s jurisdiction on an ad hoc basis or there'is.a UNSC referral.
2.12 Complementarity in Article 20

Article 20 of the Rome Statute continues to address the matter of inadmissibility, the principle of ne
bis in idem. It is a regular consequence of the principle of complementarity in Article 17, because it
also prevents the ICC from implementing its jurisdiction when a domestic court already has
declared its jurisdiction. Article 20 focuses on cases that have been tried, whereas Article 17 deals
investigations and prosecutions. The first paragraph of Article 20 states ‘except as provided in this
Statute, no person shall be tried before the court with respect to conduct which formed the basis of
crimes for which the person has been convicted or acquitted by the court.” There is two omissions to
this provision: if the proceedings were for the purpose of shielding the person concerned, or if the
proceedings were not otherwise conducted ‘independently or impartially in accordance with the

values of due process acknowledged by international law and were conducted in a manner which, in

2% David J ‘The United States and the International Criminal Court” The American Journal of International Law
(1999)19.
24 Holmes JT ‘Complementarity: National courts versus the ICC” in A. Cassese A, Gaeta p (ed) The Rome Statute of
the International Criminal Court: A Commentary (2002) 672.

42



the circumstances, was inconsistent with an intent to bring the person concerned to justice.’?*’ This

provides the ICC to supplement those given in Article 17 to define complementarity.?48

2.13 Universal jurisdiction definition

The principle of universal jurisdiction is classically defined as ‘a legal principle allowing or
requiring a state to bring criminal proceedings in respect of certain crimes irrespective of the
location of the crime and the nationality of the perpetrator or the victim’.2*® This principle is based
on the notion that certain crimes are so harmful to international interests that states are entitled —
and even obliged to bring proceedings against the perpetrator, regardless of the location of the crime
and the nationality of the perpetrator or the victim’.?*® Universal jurisdiction allows for the trial of
international crimes committed by anybody, anywhere in the world. This derogation is traditionally
justified by two main ideas.?! First, there are some crimes that are so grave that they harm the
entire international community. Secondly, no safe havens must be available for those who
committed them. Even though these justifications may appear unrealistic, they clearly explain why
the international community, through all its components states or international organizations must

intervene by prosecuting and punishing the perpetrators of such crimes.?>?

As the principle of universal jurisdiction-is an-issue not-only of international but also of national
law. States are entitled to grant their own courts universal jurisdiction over certain crimes as a result
of a national decision, and not only of a rule or principle of international law. Consequently, the
universal jurisdiction principle is not uniformly applied everywhere. While a hard core does exist,
the precise scope of universal jurisdiction varies from one country to another, and the notion defies
homogeneous presentation. Universal jurisdiction is thus not a unique concept but could be

represented as having multiple international and national law aspects that can create either an

247 Rome Statute, Article 20(3).

248 Nikola G ‘National State and International Criminal Justice — How much sovereignty has to be transferred?’
National Security and International Criminal Justice (2002) 99.

249 Randall KC “Universal jurisdiction under international law’ (1988) 66 Texas Law Review 785-788.

250 Robinson M Foreword, The Princeton Principles on Universal Jurisdiction (2001) 16.

31 International crimes are not precisely defined. There are offences recognized by international law as punishable by
any country. Traditionally, piracy on the high seas is regarded as one of the first international crimes, grounded on the
violation of international customary law. After the Second World War, the London Agreement of 8 August 1945
establishing the International Military Tribunal at Nuremberg set out international crimes issuing from both treaty law
and customary law (crimes against peace, war crimes and crimes against humanity). Later, treaties and international
conventions specified Volume 88 Number 862 June 2006, various forms of prohibited behaviour recognized as
international crimes. Principle 2 of The Princeton Principles on Universal Jurisdiction reads: 1. For purposes of these
Principles, serious crimes under international law include (1) piracy; (2) slavery; (3) war crimes; (4) crimes against
peace; (5) crimes against humanity; (6) genocide; and (7) torture. 2. The application of universal jurisdiction to the
crimes listed in paragraph 1 is without prejudice to the application of universal jurisdiction to other crimes under
international law’

252 Final Report on the Exercise of universal jurisdiction in respect of gross human rights offences’ (2000) 2. It should
be noted that the principle of universal jurisdiction is not per se limited to criminal jurisdiction and could be extended,
for instance, to civil responsibility.
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obligation or an ability to prosecute. It is therefore difficult to gain a clear picture of the overall

situation.
2.14 Implementation of universal jurisdiction

The recognition of universal jurisdiction by the state as a principle is not sufficient to make it an
operative legal norm. There are basically three necessary steps to get the principle of universal
jurisdiction working: the existence of a specific ground for universal jurisdiction, a sufficiently
clear definition of the offence and its constitutive elements, and national means of enforcement
allowing the national judiciary to exercise their jurisdiction over these crimes. If one of these steps
is lacking, then the principle will most probably just remain a pious wish.?®3 In practical terms, the
gap between the existence of the principle and its implementation remains quite wide. From a
comparative law perspective, states implement the principle of universality in either a narrow or an
extensive manner.?>* The narrow concept enables a person accused of international crimes to be
prosecuted only if he or she is available for trial, whereas the broader concept includes the
possibility of initiating proceedings in_the-absence of. the person sought or accused (trial in
abstentia).?® This deeply affects the way in-which-the principle is implemented in actual fact.
International law sources often refer to the narrow concept;>>® but the decision to refer to the
broader concept is quite often21 a national choice. However, even though some states such as
Belgium or Spain have made some efforts to give concrete effect to the principle of universal
jurisdiction by amending their penal code, it has in most cases remained unimplemented, thus more

theoretical than practical.

253 The following fourteen principles are usually accepted as the guiding principles on universal jurisdiction. They have
been inspired by the Princeton principles, above note 2, and are also referred to by non-governmental organizations
(NGOs) promoting the principle of universal jurisdiction. See Amnesty International, ‘Universal Jurisdiction: 14
Principles on the Effective Exercise of Universal Jurisdiction’, May 1999, Al Index: IOR 53/01/99: 1. State courts
should be able to exercise jurisdiction over grave human rights violations and abuses and violations of international
humanitarian law 2. No immunity for persons in official capacity 3. No immunity for past crimes 4. No statutes of
limitation 5. Superior orders, duress and necessity should not be permissible defences 6. National laws and decisions
designed to shield persons from prosecution cannot bind courts in other countries 7. No political interference 8. Grave
crimes under international law must be investigated and prosecuted without waiting for complaints of victims or others
with a sufficient interest 9. Internationally recognized guarantees for fair trials 10. Public trials in the presence of
international monitors 11. The interests of victims, witnesses and their families must be taken into account 12. No death
penalty or other cruel, inhuman or degrading punishment 13. International co-operation in investigation and prosecution
14. Effective training of judges, prosecutors, investigators and defence lawyers.
254 Cassese A International Criminal Law (2003) 285.
2% On this issue of trial in abstentia see the 1CJ case Democratic Republic of Congo v. Belgium, Warrant
Arrest 11 April 2000 Case, 14.02.02. ICJ Rep. 2002.
2% The four Geneva Conventions of 1949 and 1977 Additional Protocol | thereto regarding grave breaches of those
Conventions (i.e. of international humanitarian law) or Article 7 of the Convention against Torture. The narrow concept
seems to be given preference by a number of international treaties as being more realistic.
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2.15 The relationship between the principle of universal jurisdiction and the principle of
complementarity

The principle of complementarity as expressed in the ICC Statute should be seen as a protective
place allowing for rationalization and the improved efficiency of the principle of universal
jurisdiction. The principle of complementarity considers two functioning principles of international
law, namely the principle of state sovereignty and the principle of primacy of action regarding
criminal prosecutions.?®’ Second, the principle of complementarity offers the state the right to
exercise universal jurisdiction and to decide what to do with the perpetrator according to its own
penal rules. Quoting the President of the Rome Conference, regarding the penalties that could be
imposed on those who commit international crimes, ‘in accordance with the principle of
complementarity between the ICC and national jurisdictions, national justice systems have the
primary responsibility for investigating, prosecuting and punishing individuals, in accordance with

their national laws for crimes falling under the jurisdiction of the ICC’.2%8

The principle of complementarity must-be looked at from_many different angles and applied
accordingly. It may not provide answers and solutions in all the efforts of the international
community or individual states to try perpetrators of international crimes. Its intentions are to assist
states and the international community, through the Rome Statute, to apply and enforce the
principle of universal jurisdiction. It can-be seen-asa procedural:tool empowering the international
community to ensure the implementation.of.the initiative if states are unable or omit to exercise
their jurisdiction. The principle of complementarity is intended to offer states and the international
community a possible solution when the absence of trial or punishment for international crimes
would be unacceptable. That possibility would curb the mentality perpetrators have that no
prosecution will be conducted against them. It is not certain that effective prosecution will be
initiated, but they will have to live with the thought that prosecution is highly possible. Although
this is probably not enough to stop those who commit war crimes, crimes against humanity,
genocide or any other international crime, at least the mechanism does exist and should be backed
up as a means of progress towards a better implementation of international humanitarian and human

rights law.

257 This is an integral part of the ICC Statute. As outlined by some authors (see Kittichaisaree K International Criminal
Law (2001) 25. this was not the case for the ICTY and the ICTR, since their statutes provided for primacy of the
international ad hoc Tribunal and complementarity or at least concurrent jurisdiction for the national courts. Under the
ICC Statute the system is inverted.

258 Rome Conference press release L/ROM/22, 17 July 1998. The statement was made in relation to the possibility for
states to impose the death penalty for these types of crimes. According to Article 80 of the Statute, this question is left
to the state’s own legal system and is not affected by the ICC Statute; it is not directly connected to jurisdiction but
shows how procedural aspects and the overall criminal justice system are linked to the issue of jurisdiction.
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The principle of complementarity could also help to come up with solutions for some predicaments
that are related to diplomatic or political problems, and not necessarily due to legal failures. The
principle of complementarity also offers an alternative solution to internal legal predicaments. Even
though universal jurisdiction is the responsibility of the state, the internal legal or political system
can make the assertion of jurisdiction impossible for reasons outside the state’s volition. If the state
considers its jurisdiction impossible to exercise, the principle of complementarity offers a
possibility of handing it over. Universal jurisdiction can then be regarded as initiated by states
through an active use of that principle.?®® For instance, of the cases brought before the ICC by the
end of 2005,%%° three revealed the state’s incapacity to prosecute people suspected of international

crimes.

In those cases (the Democratic Republic of the Congo, Uganda and the Central African Republic)
the matter was referred directly to the ICC by the state, which considered that trials of such
criminals before its own courts would be impossible; the latest case Sudan was referred to the ICC
by the UNSC. In all these cases the Prosecutor did not himself initiate the prosecutions, showing
that the principle of complementarity-cannot-be seen-as-a-one-way principle but rather as offering
possibilities of co-operation between"the' state authorities-and the ICC. In terms of the overall
situation, the principle of complementarity represents progress towards the prosecution of
international crimes and should rule out any hope of getting away with crimes for those who have
committed them. Yet it would certainly be a -huge mistake to see the principle of complementarity
as a final solution to the inadequacies-of; universal. jurisdiction, 1t should instead be regarded as an
interim stage in improving the situation rather.than as a definitive achievement. It is a means, not a
goal! Like any other means, it needs political will to be effective and efficient. Moreover, the

principle itself is not without loopholes and disadvantages.
2.15 Conclusion

There are numerous institutions that contributed to the birth of the principle of complementarity.
The IMT, the IMTFE, the ICTY and the ICTR contributed greatly to the creation of the Rome
Statute and the principle of complementarity. The international community’s uneasiness about the
carnage committed in the former Yugoslavia and Rwanda, led to the creation of the ICTY and
ICTR as an attempt to prevent future atrocities from happening, furthermore it can be said that the
creation of the ICC has contributed to the stimulating of the universal jurisdiction concept. The ICC
lacks the primacy that the ICTY and ICTR enjoyed. The application of the complementarity

29 As opposed to a ‘passive use of the principle of complementarity’ in which the state will not take any initiative if
unable or unwilling to try the perpetrators of international crimes. A positive attitude will show the concern of states to
try those criminals, seeking to find through the ICC the structure and means they do not have.
260 On these cases see http://www.icc-cpi.int/cases.html (accessed 17 July 2018).
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principle is strictly distinctive to the ICC and the Rome Statute. The establishment of the ICTY and
the ICTR as ad hoc institutions was a brilliant step towards minimizing the occurrence of the three
core crimes, yet it should be noted that the tribunals were limited in territory, crimes and duration.
The inventors of the ICC deliberately limited the primacy of the ICTY and the ICTR. It is for this
reason that when the ICC was finally established its inventors omitted the primacy over national
courts. This was intended to protect state sovereignty. It was essential for many states that national
jurisdictions would have primacy over an ICC. In the final days before the investors of the ICC
finalised the formulation of the ICC they had to found a way that the ICC could relate to national

jurisdictions and the answer was the principal of complementarity.

The complementarity principle gives national jurisdictions primacy. It only provides the ICC with
jurisdiction when national jurisdictions are unwilling or unable to investigate or prosecute. The
complementarity principle hampers the transfer of universal jurisdiction from states to the ICC, but
it inspires the implementation of universal jurisdiction in national legislation. The Rome Statute
does impose any obligation on state parties to prosecute the crimes in Article 5 of the Rome Statute
on a universal or any other basis. Rather, the-complementarity-principle provides an incentive for
states to investigate or prosecute these-crimes, by-providing-a-.complementing criminal institution,
which will do so when states fail. This aspect of the Rome Statute has led to a growing trend of

legislative reforms in several countries, because of the principle of complementarity.

The complementarity principle gives jurisdiction over crimes committed on the territory of a state
party or by nationals of state parties 'to the Rome Statute; the ‘use of universal jurisdiction might
prove to be highly effective. It is highly unlikely that.the ICC can handle every case concerning the
crimes within the jurisdiction of the court when the territorial state of the crime or the national state
of the accused for some reasons are unwilling or unable to prosecute in a genuine manner. Then,
rather than allowing impunity to prevail; universal jurisdiction can fill the gap. Universal
jurisdiction could be an effective tool to discourage and prevent serious international crimes by
increasing the chance of prosecution and punishment of the perpetrators and reducing impunity for

these crimes.
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Chapter Three - Implementation of the complementarity principle as outlined in the Rome
Statute

3.1 Introduction

The previous chapter analysed the origin of the concept of the complementarity and provided a
detailed perspective of the development and current understanding of the principle of
complementarity in relation to national and international jurisdiction. Furthermore, the chapter drew
the principle of complementarity upon the first attempts of international prosecution of core crimes,
after the First World War,?! the Leipzig, Nuremberg and Tokyo Trials which established the basis
for the groundwork of the permanent ICC on 25 January 1919 the Preliminary Peace Conference
began in Paris.?%? The previous chapter also examined the post-Rome developments, particularly the
original interpretations of the relevant provisions of the Rome Statute by both the Office of the
Prosecutor and the Pre-Trial Chambers.?%

This current chapter discusses issues of admissibility of cases before the ICC. The points for
admissibility, namely complementarity, double jeopardy (ne-bis in idem) and gravity, are therefore
analysed. Further, the preliminary rulings regarding admissibility and challenges to jurisdiction and
admissibility are considered in this chapter. Furthermore the rationale for implementing legislation
will be outlined since this chapter acknowledges that the Rome Statute does not expressly oblige

states to enact implementing legislation.

The chapter will also expand on discussions of cooperation legislation. Although the Rome Statute
requests states to cooperate fully with the 1CC; there.is no precise provision requiring them to adopt
cooperation legislation. This means that states may use pre-existing cooperation mechanisms. In
this chapter, it is argued that existing cooperation mechanisms like extradition rules cannot be relied
on by states because the cooperation regime under the Rome Statute is different from extradition
procedures that exist between states. Therefore cooperation legislation is important, not least for the
sole purpose of cooperating fully with the ICC, but also for states to benefit from the ‘reverse’
cooperation regime introduced in Article 93(10). The chapter extents to examine complementarity

legislation and concludes by making an analysis of how South Africa adopted its implementing

21| gibman L ‘From Nuremberg to Bosnia: Consistent application of international law’ (1994) 42 Cleveland State Law
Review 705
262 The International Military Tribunal of Nuremberg was established through the London Agreement, signed by the
four Allies (the United States, the Soviet Union, Great Britain and France) in August 1945; the International Military
Tribunal for the Far East (the ‘Tokyo Tribunal’) was created by the unilateral initiative of General Mac Arthur in
January 1946. For a detailed description of the history, activity and the critics addressed to the International Military
Tribunals, see, Von Hebel H ‘An International Criminal Court a Historical Perspective in H. Von H Hebel JG,
Schukking J & (ed) Reflections on the International Criminal Court. Essays in Honour of Adriaan Bos (1999) 18-22.
263 The Statute of the Iragi Special Tribunal has many provisions that have their origin in the statutes and jurisprudence
of the IMT, IMTFE, ICTY, ICTR and ICC. The Statute is available at www.cpa-irag.org/human_rights/Statute.htm
(accessed on 2 July 2015).
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legislation forms the basis of the discussion and concludes by reviewing the possible withdrawal of
the South Africa from the ICC.

3.1.2 The concepts of jurisdiction and admissibility

The Rome Statute distinguishes between two related concepts; jurisdiction and admissibility.
Jurisdiction refers to the legal parameters of the ICC’s operations in terms of subject matter
(jurisdiction ratione materiae),?®* time (ratione temporis),?® and space (ratione loci) as well as
individuals (ratione personae).?®® The preconditions to the exercise of jurisdiction by the ICC are
prescribed in Article 12. This article stipulates that the ICC may exercise jurisdiction over crimes
committed on the territory of a state party or by nationals of states parties to the Rome Statute. The
ICC may also exercise jurisdiction over non-party states who have made an Article 12(3)
declaration accepting the jurisdiction of the ICC over crimes committed in their territories.?%’
Situations in the territories of states non-party to the Rome Statute may also come under the
jurisdiction of the ICC where such situations are referred to it by the UNSC acting under its Chapter
VII powers of the United Nations Charter.?%® Consequently, jurisdiction only identifies the scope of

the ICC’s legal authority over a situation:.

Admissibility on the other hand relates to when the ICC can effectively try a matter over which it
has jurisdiction. Considerations of admissibility arise after the ICC has upheld jurisdiction. For this
reason, jurisdictional provisions (articles-5-16) logically-precede those on admissibility (articles 17-
19),%% since if the ICC does not have jurisdiction over a situation, there is no need to conduct an
admissibility analysis. On the other hand, the ICC may have jurisdiction over a situation, yet the
matter will be inadmissible if certain conditions are not met.?’® The admissibility criteria are
contained in Article 17, which states: Having regard to paragraph 10 of the Preamble and article 1,

the ICC shall determine that a case is inadmissible where:

() The case is being investigated or prosecuted by a state which has jurisdiction over it, unless the

state is unwilling or unable genuinely to carry out the investigation or prosecution;

264 Rome Statute, Articles 5-8 stipulate the Crimes within the Jurisdiction of the ICC.
265 Rome Statute, Article 11 refers to crimes committed after the entry into force of the Statute; which suggests that the
Rome Statute cannot be applied retroactively.
266 Schabas W An Introduction to the International Criminal Court 3 ed (2007) 175.
27 Cote d’Ivoire and the Palestinian National Authority made such declarations in 2003 and 2009 respectively.
268 Rome Statute, Article 13(b). The referrals of the situations in Darfur Sudan and Libya to the ICC in 2005 and 2011
respectively are examples.
269 Ryngaert C ‘Horizontal Complementarity’ 874.
270 Schabas W An Introduction to the International Criminal Court 3 ed (2007) 175.
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(b) The case has been investigated by a state which has jurisdiction over it and the State has decided
not to prosecute the person concerned, unless the decision resulted from the unwillingness or
inability of the state genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the subject of the complaint,
and a trial by the ICC is not permitted under article 20, paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the ICC.?"

The abovementioned reveals four conditions in which a case will be inadmissible and the ICC is
expected to defer to a national proceeding.?’? The conditions are: (a) a domestic investigation or
prosecution is in progress; (b) a domestic investigation has been completed with a decision not to
prosecute; (c) a trial has been completed or (d) the case is deemed not to be sufficiently serious.?”
Admissibility criteria could thus be broadly categorised into two. First, the ICC must carry out an
assessment of the national justice system to see whether a state could reasonably be expected to
investigate or prosecute genuinely. Second, the ICC must determine that the matter indeed warrants
its intervention.?’* This implies that the-ICC may-decide-not try a case which comes under its
jurisdiction due to other considerations.

3.1.3 The fundamentals of complementarity

Presently, there are no parameters by which complementarity can be evaluated. This is because the
jurisprudence of the ICC to date does not encompass an analysis or interpretation of all the
components of complementarity. For example, in the Lubanga case, the ICC interpreted the phrase
‘case is being investigated’ in Article 17(1) (a).- Consequently, the Pre-Trial Chamber | (PTCI)
formulated and applied the ‘same person same conduct’ test to decide that for a case to be
inadmissible before the ICC, investigations at the national level must encompass the same person

and the same conduct for which the suspect is being tried before the ICC.2"

The ‘same person same conduct’ test has been applied by the ICC in other cases to reject the

admissibility challenge by states.?’® In the Muthaura et al case, the Appeals Chamber noted that the

271 Rome Statute Art 17 (1).

272 Scheffer D & Cox A ‘The Constitutionality of the Rome Statute of the International Criminal Court’ (2008) 98 JCLC

3.

273 Rome Statute, Article 17(1) (d).

274 The Prosecutor v Thomas Lubanga Dyilo, Decision on the Prosecutor’s Application for a Warrant of Arrest, ICC-

01/04-01/06 10 February 2006, para 29.

275 The Prosecutor v Thomas Lubanga Dyilo, Decision concerning Pre-Trial Chamber | Decision of 10 February 2006

and the Incorporation of Documents into the Record of the Case against Mr Thomas Lubanga Dyilo, 24 February 2006,

ICC-01/04-01/06-8-Corr.

276 The Prosecutor v Germain Katanga 1CC-01/04-01/07-1497 OA 8 (Oral Decision of the Trial Chamber 1l of 12 June

2009 on the Admissibility of the Case) para 81-82; The Prosecutor v. Ahmad Muhammad Harun and Ali Muhammad

Ali Abd-Al-Rahman Decision on the Prosecution Application under Article 58(7) of the Statute, 27 April 2007, ICC-
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‘same person same conduct’ test does not compel a prosecution or conviction of a particular person
by national authorities. Rather it compels only a genuine investigation or prosecution of that
person.?’” Thus under Article 17(1(a), the first question is whether the same case is being
investigated by both the ICC and a national jurisdiction.?’”® Consequently, Kenya’s argument that it
was investigating suspects in the ‘same hierarchical level’ with those indicted by the ICC failed to

establish that it was investigating the same suspects as the ICC.%"®

In the decision of the PTCI of 31 May 2013 in the Saif Al-Islam Gaddafi case,?®° the phrase ‘case
being investigated” was again considered and the ‘same person, same conduct’ test was applied but
adjusted to ‘substantially’ the same conduct.?®® The PTCI did not consider the element of
unwillingness. According to the Chamber, consideration of ‘unwillingness’ was not necessary at the
admissibility challenge stage since the Chamber found that Libya was unable genuinely to

investigate and prosecute the suspect not least because of its inability to apprehend him.?82

From the jurisprudence of the ICC it appears that the problem of overlap between national and
international jurisdictions has been given an abstract-solution through the complementarity regime
without an interpretive guide.?® This is-because-as-noted by the Appeals Chamber in the Katanga
case,”® in considering whether a case-is-inadmissible-under.Article 17(1) (a) and (b), two questions
must be asked. The first is empirical; whether there are on-going investigations or prosecutions at
the domestic level. The second is whether there have been investigations in the past and the state
having jurisdiction has decided not to prosecute the person concerned.? It is only when these
questions are answered in the affirmative that -an examination of unwillingness and inability
becomes necessary.?®® As both elements, along with genuineness'and sufficient gravity, are separate
from the consideration of whether or not an investigation is being carried out, it is important to see
how the ICC would evaluate these elements, in the event that an admissibility challenge is brought
on the basis of one of them.

02/05-01/07-1-Corr, para. 24; The Prosecutor v. Mathieu Ngudjolo Chui, Decision on the evidence and information
provided by the Prosecution for the issuance of a warrant of arrest for Mathieu Ngudjolo Chui, 6 July 2007, ICC-01/04-
01/07-262, para. 21.
277 Muthaura et al case, para 31.
278 Muthaura et al case, para 36, 40 & 41.
27% Muthaura et al case, para 41.
280 The Prosecutor v Saif Al-Islam Gaddafi and Abdullah Al-Hussein 1CC-01/11-01/11-344-Red Decision of the Pre-
Trial Chamber | on the Admissibility of the case against Saif Al-Islam Gaddafi 31 May 2013. http://www.icc-
cpi.int/iccdocs/doc/doc1599307.pdf (Saif Al-Islam case).
281 |bid, paras 73, 77.
282 | bid paras 204, 205, 206, 215 & 216.
283 QTP Article 5 Report on Nigeria 2013, para 128.
284 The Prosecutor v Germain Katanga, Decision on the evidence and information provided by the Prosecution for the
issuance of a warrant of arrest for Germain Katanga, 6 July 2007, ICC-01/04-01/07-4.
285 Katanga case, para 20.
286 Katanga case, para 78.

51



Three types of unwillingness are mentioned in Article 17(2). First, a state is deemed unwilling when
the proceedings were or are being undertaken or the national decision was made for the purpose of
‘shielding’ the person concerned from criminal responsibility.?®” Moreover, in the Katanga case,?®
the Pre-Trial Chamber Il (PTCII) held that a state that does not intend to shield a person but rather
wants the person to be prosecuted by the ICC is not an unwilling state under the terms of Article
17.28 The rationale behind this decision is hardly comprehensible because it poses the question as
to why a state would prefer to have its nationals prosecuted by the ICC when complementarity gives
it the primary duty to prosecute. A better argument may be that self-referral constitutes a
demonstration of a state’s willingness but also its inability to prosecute.?®® In line with the main
argument of the thesis, unwillingness could stem from the lack of an appropriate legal framework,
lack of institutional capacity or of political will, as demonstrated in the Kenya Muthaura et al. case.
In this case, the Appeals Chamber observed that Kenya submitted 29 annexes in support of its
admissibility challenge, yet none of the annexes related to the suspects before the ICC.?°* The
Appeals Chamber further noted that Kenya's claim that the Commissioner of Police had confirmed
that the suspects were being exhaustively. investigated-by.the CID/DPP team lacked specificity.2%?
Arguably, these could be interpreted as revealing.a goal of shielding the suspects. The Appeals
Chamber further noted dissonance not only between the suspects being investigated by the Kenyan
authorities and by the ICC but also in the crimes for which the suspects were being investigated, as
the crimes against humanity for which the suspects were brought before the ICC were not at that

time known to Kenyan domestic law.

The second type of possible unwillingness, is where there has been an ‘unjustified delay’ in the
proceedings which is deemed inconsistent with an intent to bring the person concerned to justice.?%
However, the Rome Statute does not give a definition of what could constitute an unjustified delay;
rather, the decision is left to the ICC. In line with the central argument in this thesis, it is submitted
that an unjustifiable delay may be occasioned by the lack of requisite implementing legislation and
inadequate institutions to carry out proceedings. Again, in the Muthaura et al case, Kenya’s delay in

287 Rome Statute article 17(2) (a).
288 prosecutor v Germain Katanga and Mathieu Ngudjolo Chui Case No ICC-01/04-01/07-123tENG (Reasons for the
Oral Decision on the Motion Challenging the Admissibility of the Case under Art 19) 16 June 20009.
289 Politi M ‘Reflections on Complementarity at the Rome Conference and Beyond’ in Stahn C and El Zeidy M
Complementarity Theory to Practice (2014)142-149.
290 Ppoliti M ‘Reflections on Complementarity at the Rome Conference and Beyond’ in Stahn C and El Zeidy M
Complementarity Theory to Practice (2014)142-149.
291 Muthaura et al case, para 67.
292 Muthaura et al case, para 68.
293 Rome Statute, Article 17(2)(b).
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taking investigative steps could arguably be linked to the lack of implementing legislation at the

time.2**

Unwillingness is further implied in situations where the proceedings were not or are not being
conducted ‘independently or impartially’,?®*® or in a manner which, in the circumstances, is
inconsistent with an intent to bring the person concerned to justice.?*®Unwillingness could further
be determined with ‘regard to the principles of due process recognized by international law’. These
include the presumption of innocence, non-retroactivity of criminal law, the right to a public
hearing, the right to obtain free legal assistance, the right to be informed, the right to examine the

witnesses and the right to remain silent.?%’

In line with the due process requirement, Stahn argued that alternative justice mechanisms at the
domestic level must meet basic fair trial standards.?®® Again the implication of a mutually inclusive
construction of complementarity is that states would reflect and uphold the general principles of
criminal law and strive to maintain international standards as explicated in the Rome Statute.
Furthermore there is the possibility of varying-degrees of willingness being exhibited by rival

branches of a particular state’s authorities:?%

This may arise due to internal differences within a state which are not envisaged in the Rome
Statute. For example, the judiciary may be willing whereas the executive is not. Investigators may
be willing but an unwilling military may- frustrate and hinder-investigative efforts.3®® Therefore
unwillingness in one branch of government may . create inability in another branch which is
sincerely attempting to investigate or prosecute. There is also a possibility of selective willingness
where state authorities may be eager to investigate crimes by rebel groups but may be reticent with

respect to the investigation of government forces.®®! Inability is the second element of

2% Infra (Text to notes 84 to 97 in Ch 3).
2% Bassiouni M ‘Introduction to International Criminal Law (2003) 518; see Solera O ‘Complementary Jurisdiction and
International Criminal Justice’(2002) 84 International Review of the Red Cross 145, 166 (noting ‘...a State is unwilling
to prosecute when the competent domestic court is not independent or impartial’).
2% Rome Statute Article 17(2)(c).
297 part 3 on General Principles of Criminal Law and Art 55 Rome Statute.
2% Stahn C ‘Complementarity, Amnesties, and Alternative Forms of Justice: Some Interpretative Guidelines for the
International Criminal Court’ (2005) 3 JICJ 695-713.
29 Informal Expert Paper: ‘The Principle of Complementarity in Practice’ 1CC-01/04-01/07-1008-AnxA 30 March
2009 (‘Informal Expert Paper”) < http://www.icc-cpi.int/iccdocs/doc/doc654724.pdf> (Accessed 2 March 2017).
300 |bid, para 45.
301 1bid, the self-referral by the Government of Uganda of the Lords Resistance Army (LRA) in Northern Uganda to the
ICC. available at <http://www.icc-cpi.int/en_menus/icc/situations/nothern%20uganda.aspx> (Assessed 26 February
2013).
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complementarity identified under Article 17. In reaching the determination of inability, there are

two cumulative sets of considerations.3%?

The first is inability as a consequence of the ‘collapse’ or ‘unavailability’ of the national judicial
system. The use of the terms ‘inability’, ‘collapse’ and ‘unavailability’ thus imply certain political
circumstances that could render holding trials impossible. The words further suggest a lack of
expertise in the field of international criminal law including judges, prosecutors, and other court
personnel.®® Clearly, an analysis of a state’s judicial system and political climate is necessary in

determining ability to prosecute.

In the admissibility challenge by Libya in the Saif Al-Islam case,** the PTCI noted the efforts
deployed by Libya under extremely difficult circumstances to improve security conditions, rebuild
institutions and to restore the rule of law.3% In particular, the Chamber observed the specific
measures taken by the Libyan government to enhance capacity.3%® These were in relation to the
proposed strategy to improve the effectiveness of accountability of the police service, the security
of the ICCs and of participants in the proceedings:*%’It also noted the proposed strategy to reform
the detention centers and to bring ‘practices-of-torture-to-an-end.3*® In spite of these measures, the
Chamber found that Libya continues-to face multiple challenges as it cannot exercise its judicial
powers fully across the entire territory. Consequently, Libya’s national system was found

unavailable according to the terms of Article 17(3) of the Rome Statute.>%°

The second aspect of the inability, consideration. is. .inability with respect to apprehending the
accused, or obtaining evidence or testimony such that proceedings cannot be carried out.3'° In the
admissibility challenge by Libya, the PTCI observed that the Libyan Code of Criminal Procedure
contained provisions that could sustain the prosecution of Saif Al-Islam. These include Article 59 of
the Libyan Code, which provides for confidentiality of investigations, and Article 106, which

guarantees a defendant’s right to a lawyer during investigation.®!! The PTCI observed that

302 Yang L ‘On the Principle of Complementarity in the Rome Statute of the International Criminal Court’ (2005) 4
JintlL 121-132; Kim YS The International Criminal Court: A Commentary of the Rome Statute (2003) 258-259.
303 Informal Expert Paper, (n 116) paras 49 & 50.
304 The Prosecutor v Saif Al-Islam Gaddafi and Abdullah Al-Hussein 1CC-01/11-01/11-344-Red Decision of the Pre-
Trial Chamber | on the Admissibility of the case against Saif Al-Islam Gaddafi 31 May 2013. http://www.icc-
cpi.int/iccdocs/doc/doc1599307.pdf
305 1bid, para 200.
308 1bid, para 204.
307 1bid, para 204.
308 1bid, para 204.
309 1bid, para 205.
310 Rome Statute, Article 17 (3).
311 Rome Statute, Article 17 (3).
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additional rights of accused persons are guaranteed under other provisions of the Libyan Code.3?

Nevertheless, the Chamber found that there had been no concrete progress towards transferring Saif
Al-Islam from his detention centre in Zintan.®!3 The Chamber further expressed concerns over the
issues raised by the United Nations Support Mission in Libya (UNSMIL) about instances of torture
and death arising from torture in detention centres and concluded that Libya was not able to assume
full control of the detention facilities.3!* Also Libya’s capacity to obtain the necessary testimony
was in doubt, as the Chamber observed ‘clear inability of judicial and governmental authorities to

ascertain control and provide adequate protection for witnesses’.3™®

Based on the decision of the PTCI in the Libya admissibility challenge in the Saif Al-Islam case, it
can be deduced that ‘inability’ may not only refer to situations of armed conflict resulting in the
total or substantial collapse of a national judicial system. Rather, inability may include the lack of
institutions or lack of judges and prosecutors who are trained in international criminal law. This
point is underscored by Libya’s submission that it was in the process of ‘approaching the Bar
Associations of Tunisia and Egypt in order to obtain suitably qualified and experienced
counsel...”%® The PTCI rejected this-point-on-the grounds-that-Libya did not demonstrate that it was

taking any concrete steps to overcome  the' deficiencies.’

Closely linked to inability or
unwillingness is ‘inactivity’.3!® Inactivity was developed by the office of the Prosecutor based on
the theory of ‘uncontested admissibility’.*!? In the Katanga case,?° the PTCII held that inaction on
the part of a state having jurisdiction renders a case admissible before the ICC regardless of any
question of unwillingness or inability:®?% Thus; referral was deemed appropriate on account of

inaction by the Ugandan government.. The ICC and.Uganda, which claimed to be incapacitated by

312 Article 435 of the Libyan Code safeguards the accused right to review evidence presented against him and forced
confessions are inadmissible in criminal proceedings. Also, under Article 9 of the Code the accused has the right to be
informed of his fights and duties and Article 4 of the Libyan Prisons Act requires the defendant to be held in prison
prepared for that purpose.
313 Saif Al-Islam case paras 206, 207.
314 1bid, para 209.
315 |bid, paras 209, 211.
316 |bid, para 213.
317 bid, para 214.
318 Robinson T Mysterious Complementarity 76 (noting that the word ‘inactivity’ is not used in Article 17 but the Pre-
Trial Chamber in the Lubanga case erroneously used it in interpreting when a case becomes admissible before the ICC.
He agrees however, that a case is admissible where there is inaction on the part of a state in a particular case). See also
El-zeidy The Genesis of Complementarity 137.
319 Williams S and Schabas W ‘Article 17: Issues of Admissibility’ in Triffterer O ed Commentary on the Rome Statute
of the International Criminal Court: Observers’ Notes Article By Article (2008) 605-606.
320 The Prosecutor v Germain Katanga, Decision on the evidence and information provided by the Prosecution for the
issuance of a warrant of arrest for Germain Katanga, 6 July 2007, ICC-01/04-01/07-4.
321 |bid, para 37.
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its inability to apprehend members of the LRA agreed that a consensual division of labour is the

most logical and effective approach.3??

In authorizing the issuance of arrest warrants in the case, the PTCII invoked a letter of 28 May 2004
from the government of Uganda stating that it had been ‘unable to arrest...persons who may bear
the greatest responsibility for the relevant crimes’ and that ‘the ICC is the most appropriate and
effective forum for the investigation and prosecution...’3?®> The letter further noted that the
Ugandan government ‘has not conducted and does not intend to conduct national proceedings in

relation to the persons’324

The rationale is that armed groups divided by conflict may oppose prosecutions at each other’s hand

and yet agree to a prosecution by the ICC for reasons of neutrality and impartiality.?°

The state, in such a case, waives its right of primacy of jurisdiction to trigger the jurisdiction of the
ICC and the case is admissible before the ICC as long as the state with jurisdiction remains inactive.
As with complementarity thresholds of unwillingness and inability, there are no parameters in the
Rome Statute for determining the third element of “genuinely’. In arriving at the term, other words
like ‘ineffective’, ‘good faith’, ‘diligently’ and “sufficient grounds’ were considered and rejected for
being too subjective.®?® The term ‘genuinely’ that was finally adopted, bears close semblance to

‘good faith’; however, the later was deemed to be too constricted.3?’

‘Genuinely’, open to interpretation by the ICC; is an adverb that explains what kind of investigation
or prosecution a state must be willing and able to conduct in order to make a case inadmissible

before the ICC — namely, a genuine; one.3?

It could further be argued that requiring states to
conduct genuine investigations and prosecutions, as opposed to investigations and prosecutions of

any kind indicates that the drafters intended to make due process a criterion of major importance.®?°

322 Williams S & Schabas W “Article 17: Issues of Admissibility’ in Triffterer O (ed) Commentary on the Rome Statute
of the International Criminal Court: Observers’ Notes Article By Article (2008) 605-606.
323 Ibid, 616. Scheffer D and Cox A ‘The Constitutionality of the Rome Statute of the International Criminal Court’
(2008) 98 JCLC 3.
324 Ibid; Schabas W ‘Complementarity in Practice: Creative Solutions or a Trap for the ICC? in Politi M & Gioia F (eds)
International Criminal Court and National Jurisdictions (2008) 29; Stahn C & Sluiter G The Emerging Practice of the
International Criminal Court (2009) 239.
325 Kress C ‘Self-Referrals and Waivers of Complementarity: Some Considerations in Law and Policy’ (2004) 2 JICJ
944-948. See also ‘Paper on Some Policy Issues before the Office of the Prosecutor’ ICC-OTP September 20031-
9,5.<http://www.icc-cpi.int/NR/rdonlyres/IFA7C4C6-DE5SF-42B7-8B25-
60AA962ED8B6/143594/030905_Policy Paper.pdf> (Assessed 26 February 2017).
326 Holmes J, The Principle of Complementarity 49.
327 |bid. See also Holmes J Complementarity v National Courts 266.
328 Jon Heller K ‘The Shadow Side of Complementarity: The Effect of Article 17 of the Rome Statute on National Due
Process’ (2006) 17 CLF 255-280.
329 Jon Heller K ‘The Shadow Side of Complementarity: The Effect of Article 17 of the Rome Statute on National Due
Process’ (2006) 17 CLF 255-280.
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The phrase ‘unless the state is unwilling or unable genuinely to carry out the investigation or
prosecution’ presupposes something real and sincere, having the value claimed without a form of
pretence. In the Muthaura et al case,®° the Appeals Chamber observed that the report on the

investigations into the post-election violence did not include reference to the suspects.33!

The report also did not reveal any investigative steps taken by the Kenyan investigation team.33? A
genuine investigation would thus encompass detailed report of investigative steps taken in a
particular case. Therefore, in determining whether the actions of a state are genuine, the ICC looks
beyond the domestic laws or implementing legislation and objectively examines whether the
motives and broad context of the state’s actions are real and sincere. Another complementarity
element is ‘sufficient gravity.” Two prong components to the determination of admissibility are
complementarity and gravity.>* Crimes falling within the jurisdiction of the ICC have been
designated ‘serious crimes.’*** yet the Rome Statute provides for the additional admissibility
consideration of ‘sufficient gravity.”3*® Thus, even where subject-matter jurisdiction is satisfied, the
ICC must determine whether the case is severe enough to justify further action. Factors relevant in
assessing gravity include the scale,-the nature, the manner-of-commission, and the impact of the

crimes.>® Therefore isolated instances of criminal-activity do-not meet the gravity threshold.

One way of assessing gravity for the purpose of determining prosecutorial priorities is to look at
absolute numbers. This is exemplified in the actions taken by the Prosecutor with respect to
situations in Uganda in one case and the United Kingdom in another.®*” Upon receipt of information
regarding the activities of British troops'in Irag, the Prosecutor ‘noted that there were only four to
twelve victims, which does not meet the requirement of sufficient gravity.3*® On the other hand,

regarding the situation in Uganda, the Prosecutor noted;

‘...we examined information concerning all groups that had committed crimes in the region. We

selected our first case based on gravity. Between July 2002 and June 2004, the [Lord’s Resistance

330 Sjtuation in the Republic of Kenya, The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and
Mohammed Hussein Ali ICC-01/09-02/11-274 30-08-2011 1/43 NM PT OA Available at http://icc-
cpi.int/iccdocs/doc/doc1223134.pdf (Judgment on the Appeal of the Republic of Kenya against the decision of Pre-Trial
Chamber II of 30 May 2011 entitled ‘Decision on the Application by the Government of Kenya Challenging the
Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute). (‘Muthaura et al case’).
331 |bid, para 53.
332 |bid, para 68.
333 Schabas W An Introduction to the International Criminal Court 3 ed (2007) 175. ‘Article 17: Issues of
Admissibility’ in Triffterer O (ed) Commentary on the Rome Statute of the International Criminal Court: Observers’
Notes Article By Article (2008) 605-606.
334 Rome Statute, para 4 of the Preamble.
335 Rome Statute, Articles 17 (1) (d), 53 (1) (b) and 53 (2) (b).
336 L_uis Moreno-Ocampo OTP, Draft Policy Paper on Selection Criteria.
337 Schabas W An Introduction to the International Criminal Court 3 ed (2007) 621-622.
38Letter of Prosecutor dated 9  February 2006  (Iraq) available at http://www.icc-
cpi.int/library/organs/otp_letter to_senders_re_lraq_9_Febraury 2006.pdf (assessed 10 February 2017).
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Army] was allegedly responsible for at least 2200 killings and 3200 abductions in over 850 attacks.

It was clear that we start with the Lord’s Resistance Army.3%

The analysis of the complementarity thresholds reveals that so far, the case law of the ICC relates to
waivers or inaction and the ICC has not had the opportunity to interpret the other constituent
elements of unwillingness and genuineness. Although some of these complementarity thresholds
may be inferred in the cases as they do overlap, the decisions of the ICC have focused on the ‘same
person same conduct’ test as a result of admissibility challenges by states which claimed to be
carrying out investigations domestically. The Pre-Trial Chamber has further interpreted ‘inability’
in light of the deficiencies of Libya’s judicial system, including its inability to procure the suspect,

witnesses and evidence.’

It is submitted that the cumulative effect of Article 17 makes it imperative for states to start
investigation and prosecution and it would be for the ICC, if it wishes, to assert and prove that the
state is unwilling or unable genuinely to carry out the proceedings. Thus far, the reverse has been
the case. This underlines the central argument.-in:this-thesis that for states to assume their primary
role to investigate and prosecute international-crimes;-appropriate legal framework and institutional
capacity in conformity with the Rome Statute is-imperative. The complementarity thresholds
analysed above are entwined in the admissibility provisions in Article 17. The Article is certainly
the focus of complementarity and it is usually the central point of complementarity discussions.34
However, the broader interplay and division of labour between national jurisdictions and the ICC
envisaged in the Rome Statute makes'complementarity a dominant theme that is woven through
many other Articles of the Rome Statute.®*! The hext section evaluates complementarity framework

under articles 18-20 of the Rome Statute and the relevant Rules of Procedure and Evidence (RPE).
3. 2 Complementarity

The ad hoc tribunals of the ICTY and ICTR, had primacy over national courts, that is, the ad hoc
tribunals had the right to exercise jurisdiction, without the requirement to establish the national
justice system’s failure or inadequacy.®*? In contrast, under the complementarity regime, the ICC is
intended to function as a court of last resort when relevant national courts are unwilling or unable to

genuinely investigate and prosecute crimes within the ICC’s jurisdiction.3*3

339 <Statement by Luis Moreno-Ocampo, Prosecutor of the International Criminal Court, Fourth Session of the
Assembly of States Parties’ at The Hague 28 November to 3 December 2005. 2.
340 Scheffer D & Cox A ‘The Constitutionality of the Rome Statute of the International Criminal Court’ (2008) 98 JCLC
3.
341 Rome Statute Articles 1, 18, 19, 20, 89(4), 90, 93(10), 94.
342Errol P Peace and Justice at the International Criminal Court: A Court of Last Resort (2010) 26.
343Christopher D & Tyler N ‘Arguing for an Integrated Approach to Resolving the Crisis in Darfur: The Challenges of
Complementarity, Enforcement, and Related Issues in the International Criminal Court’ (2008) 98 JCLC 1069.
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According to Hans-Peter Kaul, the principle of complementarity is the decisive basis of the entire
ICC system. The Rome Statute recognises the primary responsibility of national courts to prosecute.
Consequently, it ascertains state sovereignty and particularly the fact that States have the sovereign
and primary right to exercise criminal jurisdiction. Thus, a new system of international criminal
jurisdiction, which consists of two planes complementing each other, has been established by the
ICC’s founders. The first level consists of states and their national criminal law systems. The
second level is constituted by the ICC.3*

Lijun Yang asserts that ‘the ICC, on the one hand, has jurisdiction over the core crimes of
international concern and, on the other, its power is limited by complementarity, i.e. the national
jurisdiction comes first and ICC’s jurisdiction second’. Thus, complementarity preserves state
sovereignty, whereby every state is obliged to exercise its criminal jurisdiction over perpetrators of
international crimes, to promote national prosecution of core crimes, and to improve its domestic
judicial system to be able to investigate and prosecute individuals for the commission of such core

crimes.3#

The complementary role of the ICC is enhanced-by-the fact that the ICC’s jurisdiction is not
founded on an authoritative act but rather -on  its. specific- acceptance by states through an
international agreement, that is, the Rome Statute. The ICC does not in fact intend to confiscate
sovereign powers of states. It is for states, by ratifying the Rome Statute, to decide freely in the
exercise of their sovereign powers. It is on them that the duty of cooperation with the ICC falls,
while third states may be requested by the 1CC'to provide assistance. Moreover, the acceptance by
states parties of the complementary: jurisdiction of the ICC is subject to the strict precondition of the
existence of a territorial link with the criminal conduct or a personal link with the accused. The ICC
takes the place of the state’s parties who renounce their right to exercise their sovereign power to

prosecute. 340

The Prosecutor should start proceedings when states fail to execute genuine proceedings due to
inability or lack of willingness. Such proceedings are to be independent and impartial, and show
that the international community is determined to prosecute international crimes. In his ‘Paper on
Some Policy Issues before the Office of the Prosecutor,” the former Prosecutor Moreno-Ocampo

affirms:

344 Kaul H ‘The International Criminal Court: Current Challenges and Perspectives’ (2007) 6 Washington University
Global Studies Law Review 575.
35 Yang L ‘On the Principle of Complementarity in the Rome Statute of the International Criminal Court’ (2005) 4
CJIL 121.
346 Benvenuti P ‘Complementarity of the International Criminal Court’ in Mark S and Goldstone J (ed), The
International Criminal Court: Challenges to Achieving Justice and Accountability in the 21st Century (2008) 59-60.
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The principle of complementarity represents the express will of states parties to create an institution
that is global in scope while recognising the primary responsibility of states themselves to exercise
criminal jurisdiction. The principle is also based on considerations of efficiency and effectiveness
since states will generally have the best access to evidence and witnesses. **’ In fact, whenever a
situation is referred to the Prosecutor by a state party for him/her to investigate (Article 13(a), or
whenever the Prosecutor initiates an investigation proprio motu on account of information received
(Article 13(b), the ICC may exercise its complementary jurisdiction only when the supposed crime
has been committed on a state party’s territory, or on board a vessel or aircraft registered in a state
party (Article 12(2) (a), or when the accused person is a state party’s national (Article 12(2)(b). In
other words, a case may be brought before the ICC only if characterised by these elements of the
states having ratified the Rome Statute. As, Cassese remarked, the idea that the Rome Statute
impinges on the rights of third states must be considered unfounded. Obviously, whenever the ICC
does not acquire jurisdiction for lack of these preconditions, the states parties maintain, by virtue of
customary and conventional international law, their discretionary or mandatory domestic
competence in repressing crimes of international-concern according to alternative bases of

jurisdiction.3#

When a situation is referred by the UNSC, acting under Chapter V11 of the UN (Article 13(b), to the
Prosecutor, the UNSC gives the ICC a competence which is complementary to the jurisdiction of
states, independently of their acceptance of the Rome Statute and the presence of preconditions. The
ICC may operate even if the crime has not been committed on the.territory (or on board a vessel or
aircraft) of a state party, and if the alleged perpetrator. is not a state party’s national. In such
situations some duties of cooperation may also arise for non-party states, being founded not in the
Rome Statute but rather on the UNSC’s decision. Thus, even upon referral by the UNSC, the
fundamental feature of the ICC remains its complementarity to national criminal jurisdictions. In
other words, the UNSC may refer a situation to the Prosecutor and the ICC may retain jurisdiction
with regard to a specific case and declare the admissibility of the case, but only if the general
requirements for exercising the complementarity jurisdiction when the Prosecutor proceeds upon

referral of a state or the Prosecutor proceeds proprio motu are met.34°

During its first few years, the ICC did not apply a simple, single-layer procedure but chose a three-

layered analysis of complementarity:

347 Jurdi NN ‘The Prosecutorial Interpretation of the Complementarity Principle: Does It Really Contribute to Ending
Impunity on the National Level?’ (2010) 10 ICLR 73.
348Benvenuti P ‘The complementarity Regime of the International Criminal Court’ (2008) 61.
391bid.
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(i) first, situations and cases are admissible if the state in question remains inactive (admissibility

due to inaction);

(ii) second, if the state in question displays some kind of activity, the exceptions contained in
Articles 17(1)(a)-(c), and 20(3) must be examined, which might render a situation or case
inadmissible (inadmissibility due to state action); and,

(iii) third, these exceptions can be rebutted in case this action testifies to the unwillingness and

inability of the relevant state authorities.>*

In the latter case, admissibility of the situation or case is then carried out according to Articles 17(2)
and (3).%%

3.2.1 Complementarity and inactivity

When inactivity is affirmed, the case is automatically admissible, but it is argued that another
assessment of ne bis in idem and gravity is needed. Thus, further determination of unwillingness
and inability is not required. Meaning, inactivity has been questionable as a legal element because
Acrticle 17(1) does not refer to it. Notwithstanding, the Prosecutor relies upon it majorly and the ICC
judges have allowed it in practice. In the situation in the DRC, Pre-Trial Chamber I specifically
considered an ‘[i|nterpretation a contrario of article 17 paras. (1)(a) to (¢)’ and invoked inactivity in
determining admissibility when it held that, ‘such case would be admissible only if those states with
jurisdiction over it have remained inactive in relation to that case or are unwilling or unable’.%%2
Then, it concluded that ‘no state with jurisdiction over the case against Thomas Lubanga Dyilo is
acting, or has acted, in relation to this case. Accordingly, in the absence of any acting state, the

Chamber need not make any analysis of unwillingness or inability.’ %3

The ICC Pre-Trial Chamber 11 clarified that the determination of complementarity is continuous and
can be assessed even by the same Chamber and on its own motion more than once. It also held that
a change in circumstances permits the ICC to assess admissibility a new.®* However, it then
concluded that since there was complete inactivity by the state, there was no requirement to enter
into the merits of assessing admissibility.>*> Moreover, national prosecutions are held to be active if

they match exactly the Prosecutor’s case, that is, they must involve the same person and the same

350 Muller AT & Stegmiller I ‘Self-Referrals on Trial’ (2010) 8 (5) JICJ 1267.
IMuller AT & Stegmiller I ‘Self-Referrals on Trial’ (2010) 8 (5) JICJ 1267.
%2 Cayley TA ‘Recent steps of the ICC prosecutor in the Darfur situation: Prosecutor v President the Prosecutor’s
Strategy in Seeking the Arrest of Sudanese President Al-Bashir on Charges of Genocide’ (2008) 6 Journal of
International Criminal Justice 829-840
33Muller AT & Stegmiller I ‘Self-Referrals on Trial’ (2010) 8 (5) JICJ 1267.
354 Gérard P Darfur: The Ambiguous Genocide (2010) 18.
3% Kirgis FL ‘UN Commission’s Report on Violations of International Humanitarian Law in Darfur: Security Council
Referral to the International Criminal Court’ (2005) American Society of International Law 42.
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conduct (‘specificity test’).3® In the case of Ali Kushayb, the leader of the Janjaweed militia in
West Darfur,®’ the Prosecutor asserted that the ICC was following different charges for different
crimes, against Kushayb, from those in the Sudanese Special Court for Darfur; therefore, the case
was admissible before the ICC.>*®8 It is claimed that, legally, the inactivity criterion, or the same

conduct test, rests ‘on a systematic interpretation of the Rome Statute’.>%°

It is stated that state referrals can give rise to complex issues when Article 17 is applied and a more
difficult challenge to regard the referring state as unwilling or unable. In fact, if the state does not
conduct any minimum investigation whatsoever, it is held to be inactive before it is even
considered to be unwilling or unable. Hence, in Katanga and Chui, the Appeals Chamber
affirmed the inactivity concept. Nevertheless, the inactivity concept involves certain risks on the
policy level. Through positive complementarity, the Prosecutor is to promote national prosecutions
and not take up situations from inactive states without further qualification. Moreover, self-referrals
raise legal uncertainty as to the complementarity regime, especially as regards waivers of
complementarity or withdrawals of referrals but simultaneously, it is claimed that the
complementarity regime is sufficiently flexible-and adaptable to-solve such uncertainty.3° All in all,
it is hereby submitted that the inactivity criterion-is a-plausible solution for a case referred to the

ICC by a state to be admissible before it because it does away with the other criteria.
3.2.2 Complementarity and activity
Article 17(1) states that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a state which has jurisdiction over it, unless the

state is unwilling or unable genuinely to carry out the investigation or prosecution;

(b) The case has been investigated by a state which has jurisdiction over it and the state has decided
not to prosecute the person concerned, unless the decision resulted from the unwillingness or

inability of the state genuinely to prosecute.

The ‘genuineness’ criterion, which conditions the words ‘unwilling or unable’, permits the ICC to
take up cases where national proceedings involve flaws with regard to ‘the sincerity of the justice

process (for example, ‘an intent to bring the person concerned to justice’) or capacity (for example,

36Muller AT & Stegmiller I ‘Self-Referrals on Trial’ (2010) 8 JICJ 1267.
357 Report of the International Commission of Inquiry on Darfur para 3.
38 Totten CD & Tyler N ‘Arguing for an Integrated Approach to Resolving the Crisis in Darfur: The Challenges of
Complementarity, Enforcement, and Related Issues in the International Criminal Court’ (2008) 98 (3) JCLC 1069-
1097.
39 Stahn C ‘Libya, the International Criminal Court and Complementarity’ (2012) 10 JICJ 325.
30Muller AT & Stegmiller I ‘Self-Referrals on Trial’ (2010) 8 JICJ 1267.
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shortcomings in the national judicial system)’. It does not need to match exactly with international

human rights standards but permits the ICC to consider human rights related elements.*®*
3.2.3 Unwillingness

In order to determine unwillingness, three factors are enumerated in paragraph 17(2): The
proceedings or the decision not to prosecute were made to shield the person concerned from
criminal responsibility for crimes within the jurisdiction of the ICC; unjustified delay in the
proceedings which in the circumstances is inconsistent with an intent to bring the person concerned
to justice; proceedings were not or are not being conducted independently or impartially, and they
were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent

to bring the person concerned to justice.¢2

The ICC cannot prohibit a national case from proceeding due to due process concerns but the ICC is
entitled to consider them while assessing the admissibility of a case (the Rome Statute permits the
ICC to follow its proceedings (Article 19(1). In Lubanga, the Appeals Chamber construed narrowly
admissibility challenges pursuant to Article 17, observing that ‘abuse of process is not listed as a

ground for relinquishing jurisdiction in Article 17 of the Rome Statute’. 3%

The ICC’s admissibility system does not serve to remedy human rights violations in national
prosecutions but mainly to settle jurisdictional issues and circumstances where alleged violations
(such as lack of independence or impartiality) have prevented such prosecutions. Simultaneously,
the ICC is obliged to promote fair trial.principles and human rights guarantees under Article 21(3).
This gives rise to certain issues;examined by the' ICC, namely those standards that national

proceedings are required to have and other relevant factors. 364
3.2.4 Inability

In accordance with Article 17(3), inability is assessed with reference to ‘whether, due to a total or
substantial collapse or unavailability of its national judicial system, the state is unable to obtain the

accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings’.

Article 17(3) permits the ICC to consider structural deficiencies with regard to due process and
fairness when assessing inability. Inadequate due process guarantees which relate to the security

and protection of individuals in proceedings may make a domestic judicial system unavailable when

31 Stahn C ‘Libya, the International Criminal Court and Complementarity’ (2012) 10 JICJ 325.
3%625chabas W An Introduction to the International Criminal Court 3 ed (2007) 345.
363_ubanga (1CC-01/04-01/06(0A4)), Judgment on the Appeal of Mr Thomas Lubanga Dyilo against the Decision on
the Defence Challenge to the Jurisdiction of the ICC pursuant to Article 19(2)(a) of the Statute of 3 October 2006, 14
December 2006, para 34.
34Stahn C ‘Libya, the International Criminal Court and Complementarity’ (2012) 10 JICJ 325
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they render the state ‘otherwise unable to carry out its proceedings’. Concerns which relate to
fairness of the process are considered only when they entail a factual or legal bar to proceedings, or
when the proceedings are so inappropriate as to be held in genuine.®®

It is noted that although Article 17(3) is reasonable in principle, it is self-contradictory. Hearing a
case in the absence of the accused, which is forbidden by the Rome Statute, is a violation of the
basic principles of criminal trials. Thus, if the accused person or the necessary evidence cannot be
acquired, theproceedings cannot be performed in a national court or in any international
tribunal.***The Rome Statute presupposes that nations will implement the conduct that comprises
the core crimes. In fact, after the first Review Conference of the Rome Statute in 2010, the balance
was tilted more towards the national level by the notion of ‘positive complementarity’. Enacting
legislation adequately, that is, incorporating the Rome Statute crimes into national legislation has

therefore increased in significance.®’

It has also been claimed that ‘genuine but non-judicial efforts at accountability that fall short of
criminal prosecution, such as a truth and recenciliation commission process’, might adequately
respond to the complementarity requirement-and-would practically convince the Prosecutor to
establish priorities elsewhere.®8

Moreover, it has been claimed that Article 17 could allow inadmissibility of cases where a domestic
or international court is investigating the crimes or-where criminal proceedings are carried out but
sanctioned by symbolic or minimal punishment, such as in the case of pardons or quasi-pardons.
Acrticle 17 could be interpreted so as to permit truth commission processes and other procedures of
justice to be deferred in two ways: a temporary prohibition of the ICC’s proceedings in ongoing
judicial or quasi-judicial investigations (Article 17(1) (a), or an inadmissibility of the ICC’s
proceedings where alternative methods are complementary to national prosecutions and may
subsequently be criminally sanctioned (Article 17(1)(b). Hopefully, the ICC’s future jurisprudence

will clarify these interpretational choices.36°

It is also suggested that the ICC should allow amnesties and pardons, if at all, only under
exceptional circumstances. The Rome Statute seems to emphasise that amnesties and pardons rarely
affect admissibility, but may exceptionally be a criterion for non-prosecution before the ICC in two
situations, where particular instances so necessitate: Article 16 the UNSC request and Article 53
(interests of justice). Both Articles may suspend (Article 16) or forbid (Article 53) ICC proceedings.

365 Stahn C ‘Libya, the International Criminal Court and Complementarity’ (2012) 10 JICJ 325
36yang L ‘Some Critical Remarks on the Rome Statute of the International Criminal Court’ (2003) 2 CJIL 599.
%7Bekou O ‘Crimes at Crossroads’ (2012) 10 JICJ 677.
368 Schabas W An Introduction to the International Criminal Court 3 ed (2007) 347.
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However, both options are politically sensitive and are very difficult to defend on account of an
international rule of law at the multilateral plane, specifically either the UNSC concluding that
criminal prosecutions are contrary to peace and security, or the Prosecutor stating that national

prosecutions are against the ‘interests of justice’.3"

Akhavan argues that the complementarity system is ‘inadequate and incomplete’ because states
have no ‘express and enforceable obligation’ to prosecute international crimes in their courts. In
Katanga, the Appeals Chamber justified self-referrals on the basis of the recognised lack, in the
Rome Statute, of an enforceable obligation to exercise national criminal jurisdiction. The Chamber
recognised that ‘under the Rome Statute, the ICC does not have the power to order states to open
investigations or prosecutions domestically’. It is vital to address this lacuna to ensure a lasting
international criminal justice system based on complementarity. An express and enforceable
obligation would consolidate the partnership between the ICC and domestic courts by promoting
the exercise of jurisdiction at the national plane.3™

It is hereby supported that such a means of enforcement is indeed necessary for an effective and
efficient way of ending impunity and-attaining-justice by the ICC.3"2 Having appropriate law
enforcement in place is the most effective-means to-ensure-national prosecution and punishment of
international crimes, when the state is politically willing to do so. After all, national institutions are
the forum conveniens, 3" where both the evidence and suspect are to be found and therefore are in

the best position to do justice’.3"

The collective struggle to balance state sovereignty on one side and human rights and international
justice on the other was indeed achieved through the principle of complementarity.3”> However, the
arguments given by the various academics and jurists confirm that such a concept is very complex,
delicate and marked by legal uncertainty.®”® There are various interpretational issues which give rise

to dilemmas and conflicts which need to be solved.®”’
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3.2.5 Double jeopardy/Ne bis in idem

When a case has already been judged by a national justice system, Article 17 refers to the
prohibition of double jeopardy or ne bis in idem.3"® Specifically, Article 17 refers to investigations
or prosecutions executed by a state in idem, prior to the ICC intervening; it invokes Article 20(3)
where the accused person has already been prosecuted.3”® When a domestic case has already been
judged, then the case cannot be prosecuted by the ICC unless the proceedings are regarded as sham
proceedings. The latter are defined as trial shield to ‘shield an offender from criminal responsibility,
or that were otherwise not conducted independently or impartially’ and were held in such a way that
‘in the circumstances, was inconsistent with an intent to bring the person concerned to justice’.
When an accused person has been properly prosecuted and pardoned, the ICC may potentially be

permanently prohibited from interfering.>&

Article 20 of the Rome Statute contemplates three types of situations: (i) where an individual has
been prosecuted by the ICC is subsequently put on trial again before the ICC; (ii) where an
individual has been prosecuted by the ICC, and -who is subsequently put on trial again before
another court (iii); and where an“individual-has-been-prosecuted by another court, and who is
subsequently put on trial before the ICC. Article 20(3) concerns the situation where the Prosecutor
intends to proceed against someone who has already been tried by another court, but where the trial
was deemed to be unsatisfactory. The issue is closely related to one of the prongs of the
admissibility test established in Article 17(1) (c).%**

The ne bis idem rule was initially aimed at remedying sham trials of convenience. It must be noted
that trials of convenience can be easily used by states that intend to protect their senior state
officials from an international court. Such trials could be aimed to arrive at an acquittal, thereby
preventing any other court from attempting to retry the accused on the same set of facts. In terms of
the amendment, the only thing that can be salvaged from a sham trial is the penalty. Any penalty
imposed by another court,®? even if it was the consequence of trial staged for the purposes of
shielding the accused, shall be considered by the ACC in its sentencing proceedings. This provision
reflects a similar enactments in the Statutes of the ICTY and ICTR which also provide that the
penalty given by a court in a prior trial is deemed to have been undertaken in order to protect the

accused. 3% The Malabo Protocol thus prevents cases of double jeopardy by ensuring that an

378Schabas, An Introduction to the International Criminal Court (2007) 87-88.
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accused does not suffer twice for the same conduct,*®* by allowing the ACC to consider any penalty
issued by another court, even if that penalty resulted from the conditions listed in Article 461(2)(a)
and (b).38°

According to Bernard, the rule of ne bis in idem has two primary functions in international criminal
law. One function is the traditional purpose of the rule, that is, the accused person is protected from
being placed in jeopardy twice. The other function is that the principle assists to uphold the
structure of emergent international criminal law. The latter function seems to be accomplished

through the internationalisation of the rule and hence aids in the fight against impunity.38®

In Katanga and Ngudjolo Chui, Trial Chamber Il held that the rule of ne bis in idem was not
envisaged to be incorporated in Article 17 mainly because its purpose is to protect the accused; the
rule was subsequently added to Article 17.387 Consequently, Article 20(3) serves complementarity
in that it provides an interpretative aid for judgment delivered at the national plane and also
provides for the application of the principle of ne bis in idem to actions for which a judgment was

already rendered by the ICC and, at that moment; protects the individual .3
3.2.6 Insufficient gravity

For a case to be admissible, it must also be of sufficient gravity. In its policy papers the Prosecutor
affirmed that ‘gravity is at the very heart of its selection process.’*® There is no definition of
gravity in the Rome Statute. Therefore, aids for the assessment of the gravity threshold must be
sought in the policy for prosecution and the decisions of the ICC3% OTP Regulation 29(2) provides
that the following criteria are considered: scale, nature, manner-of commission and impact. The Pre-
Trial Chambers upheld such elements and also endorsed a mixed qualitative-quantitative approach,
such as in the situation in Kenya. Thus, factors taken into account by the Prosecutor involve the
position or rank of the leaders or the individuals mostly responsible for the crime, the level of

participation in the crime’s commission; the amount of victims, the effect of the crime, the scale of

384 Article 9(3) of the Statute of the ICTR which is couched in similar terms
385 Compare Article 20 of the Rome Statute which does not make any provision for the penalty emanating from a trial of
convenience. It only empowers the ICC to continue with the trial of an accused person who would otherwise be able to
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the crime, the way in which the crime was committed, and the nature of the crime. Yet the rank of

an individual and the amount of victims seem to be the most important.®%*

The situation prevailing as at the time writing of the thesis, was the gravity concept remains
unclear, particularly where the gravity assessment in the Rome Statute can be normatively
grounded. As regards case selection, gravity may be considered under Articles 53(2) (b), 17(1) (d)
and or Article 53(2) (c). Taking into consideration OTP Regulation 29 and the Pre-Trial Chamber I1
decision in the Situation in Kenya, it may be concluded that the Prosecutor and the Pre-Trial
Chamber contend gravity only as the second prong of the admissibility test and that the statutory
basis may be sought in Articles 53(2) (b) and 17(1) (d). Nevertheless, in its policy papers, the

Prosecutor suggests a wider gravity concept, implying a certain degree of discretion.3%

This invokes a relative determination, comparing cases and allowing some discretion. Ambos and
Stegmiller claims that this discretionary approach is different from the legal (non-discretionary)
assessment of gravity as articulated in Article 17(1) (d).3% It is held that this discretionary approach
is not forbidden by the Rome Statute but its statutory-basis is Article 53(2) (c) and not Article 17(1)
(d).>** Consequently, if the Prosecutor-intends-to-use-gravity as-a case selection and prioritisation
element, he must label it accordingly, that is, he must explain whether gravity is used as a legal
minimum standard with respect to Article 17(1) (d) or as a factor for case selection involving a
certain degree of discretion. From the procedure and policy papers,3® it seems that the Prosecutor
utilises gravity as a case selection factor involving some discretion and thus invokes Article 53(2)
(c),%% thereby permitting judicial control pursuant to Article 53(3). This implies that the Pre-Trial
Chamber may review any decision, on the basis of discretionary. assessment of gravity,3%” by the

Prosecutor not to prosecute persons, the trigger mechanism being irrelevant.®® However, the Pre-
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Trial Chamber may only ask the Prosecutor to reconsider his decision, that is the Prosecutor takes

the final decision.3*°
3.2.7 Preliminary Rulings

The highly controversial character of the concepts of unwillingness and inability explains why a
Pre-Trial Chamber procedure, described in Article 18, was adopted, in order to obtain a preliminary
ruling regarding admissibility. Thus, the complementarity role of the ICC in relation to national
jurisdictions is strengthened by the creation of a specific control aimed at evaluating, at a very early
stage, even before a ‘case’ has been identified and when the matter is still at the ‘situation’ stage,
the issue of admissibility when the Prosecutor decides to commence an investigation. Such a control
precedes the procedure described in Article 19 relating to ‘challenges to the jurisdiction of the ICC

or the admissibility of a case’.4%°

Notwithstanding that the grounds for admissibility challenges are the same in every case, the way in
which a case is referred to the ICC and who triggers the admissibility challenge will affect the
process by which an admissibility challenge occurs-and-its-consequences. Thus, a state may make
an admissibility challenge of a situation immediately after the Prosecutor determines to start an
investigation, only where a state has referred the situation or where the Prosecutor has started an

investigation on its own motion. 4%

An admissibility challenge may not be made when the UNSC has referred a situation.*%
Furthermore, individuals may not make an admissibility challenge of a situation and only accused
persons in a specific case may: 'make: an radmissibility, challenge. The consequences of an
admissibility challenge performed by a state are different from those of one done by an accused
person. In the case of the former, the Prosecutor should suspend the investigation, whereas in the
case of the latter, there is no need for the Prosecutor to suspend the investigation.*®® This implies
that admissibility challenges by states have a stronger effect than those instituted by persons or by
the ICC on its own motion. It is claimed that this confirms that the complementarity principle is
incorporated in the Rome Statute essentially to safeguard the primary jurisdiction of states over

39%Ambos K & Stegmiller I ‘Prosecuting international crimes at the International Criminal Court: is there a coherent and
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401phillips RB ‘The International Criminal Court Statute: Jurisdiction and Admissibility’(1999) 10 Criminal Law Forum
61.
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crimes within the ICC’s jurisdiction.*** The fact that this procedural mechanism does not exist in
the case of a UNSC referral implies that in such a case, there is a presumption of admissibility.4%°
This distinction may be considered reasonable, because there is no need for a specific filter aimed at
protecting state sovereignty when the Prosecutor proceeds as a result of a referral of a situation by
the UNSC acting under Chapter VII of the Charter: in this case the principle of domestic

jurisdiction is not supposed to work in favour of states.*%
3.2.8 Challenges

In Lubanga, the Appeals Chamber sustained that ‘Article 19 of the Rome Statute regulates the
context within which challenges to jurisdiction and admissibility may be raised by a party having an
interest in the matter’.*%” In contrast with Article 18 of the Rome Statute, which deals with
admissibility of a situation, Article 19 only applies once a ‘case’ has been identified. It governs
challenges based upon jurisdiction and admissibility. The two concepts bear many similarities, but
this is the first point in the Rome Statute at which they are treated together. The ICC rules on

challenges to jurisdiction first and then on admissibility.*%®

There is a distinction between the admissibility of a | ‘case’ and jurisdiction of the ‘ICC’.
Admissibility can be challenged even before a ‘case” has been identified, pursuant to Article 18.
However, jurisdiction of the ‘ICC’, whether pertaining to the specific case or some broader issue,
can only be challenged once there.is a ‘case’. Thus, a- Rome Statute that considered the ICC was
without jurisdiction to entertain a referral by the UNSC, for example,*®® would need to wait until an
arrest warrant had been issued before launching its contestation. Article 19 sets out certain
procedural rights with respect to challenges to jurisdiction and admissibility, but it leaves the actual
procedure to be determined by a Chamber that receives a request, or when it acts on its own motion
pursuant to paragraph 1.*%° Issues of admissibility may exist at different instances of the
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proceedings, such as at the initiation of an investigation by the Prosecutor, at the pre-trial stage, at

the start of the trial, or exceptionally at the end of the trial 41!

In Kony et al, the Pre-Trial Chamber explained that Article 19 ‘delineates a system whereby the
determination of admissibility is meant to be an ongoing process throughout the pre-trial phase, the
outcome of which is subject to review depending on the evolution of the relevant factual scenario’.
In other words, ‘the Rome Statute as a whole enshrines the idea that a change in circumstances

allows (or even, in some scenarios, compels) the ICC to determine admissibility anew’.*

It is hereby submitted by Benvenuti, that if all the elements triggering jurisdiction and admissibility
are met and the Prosecutor is allowed to start the investigation, ‘a difficult game will be played’.**
The ICC starts the game at a terrible disadvantage. *'* It acquires complementary jurisdiction when
states having primary jurisdiction are unwilling or unable genuinely to execute the investigation or
prosecution.*!® These states are usually the most connected with the crime and hence they are
specifically the ones who essentially should cooperate with the ICC for effective prosecution. The
paradox is that these are the very same states that are-genuinely unwilling or unable to perform the

investigation or prosecution.*®

As a legal procedure, the principle of complementarity needs non-legal elements to be present in
order for the ICC to be able to exercise its jurisdiction efficiently. It is hereby concluded that all this
again leads to the fact that, due to such a weak enforcement system, the ICC requires states to
cooperate with it in order for it to. function effectively.*s’” As a result of cooperation,® the
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Prosecutor would have the assistance of the national authorities in his investigations and
prosecutions,**® in collecting evidence and in protecting investigators and witnesses.*?
Furthermore, division of labour between the ICC and national judicial systems may be reached
whereby cases of those most responsible are tried by the ICC whereas those of lower-level
perpetrators are tried by national judicial systems, thereby contributing in the reduction of the

impunity gap.*?

3.3 National implementation of the Rome Statute of the ICC: obligations and challenges for

states Parties.

Besides the extensive mentioning of issues relating to the administration of justice and
cooperation,*?? the Rome Statute does not specifically stipulate any requirement on how states
should implement it. Therefore states are not specifically obliged to incorporate international crimes
into their domestic criminal law.*?® For this reason some scholars have argued that states do not
have to integrate the Rome Statute crimes into their domestic criminal law.*?* Nevertheless, it is
worth noting that the distinctive regime of the -Rome Statute rests on two pillars,*?® namely;
cooperation and complementarity.Consequently—it—could be inferred that cooperation and
complementarity legislation (implementing legislation) are necessary for states to implement the
Rome Statute regime.*?® Complementarity should be perceived and applied as a mutually inclusive

concept. Implementing legislation is required for states to realize complementarity.

The premise of this argument is that ratification of the.Rome Statute by states constitutes consent to
complementarity as a concept designed by states, to be operated by states and for the benefit of
states,*?” and that it is for individual states to devise its implementation mechanism.*?® In order to

realize the benefit of complementarity, states need to engage actively in the investigation and

419 Victim representation in the situation in Libya is on-going at the Court although the suspects Saif Al- Islam and
Mohammed Al-Senussi are under arrest in Libyan government custody

420 Article 67 (1) (g) Rome Statute.

42l Jurdi NN ‘The Prosecutorial Interpretation of the Complementarity Principle: Does It Really Contribute to Ending
Impunity on the National Level?’ (2010) 10 ICLR 73.

422 Articles 70(4) (a) and 86-92 relating to the adoption of legislation penalizing offences against the administration of
justice and the obligation to cooperate fully with the ICC respectively.

423 Musila G Rethinking International Criminal Justice: Restorative justice and the rights of victims at the International
Criminal Court (2011) 153.

425 Mekjian GJ & Varughese MC ‘Hearing the Victims’ Voice: Analysis of victims’ advocate
participation in the trial proceeding of the International Criminal Court’ (2005) 19 University School of Law Journal 1-
49,
4% Bekou O ‘In the Hands of the State: Implementing Legislation and Complementarity’ in Stahn C & El Zeidy M
Complementarity Theory to Practice (2011) 830-852.
427 Broomhall B ‘International Justice and the International Criminal Court: Between Sovereignty and the Rule of Law’
(2003) 84; Ryngaert C ‘Horizontal Complementarity’ in Scheffer D and Cox A ‘The Constitutionality of the Rome
Statute of the International Criminal Court’ (2008) 70. See also Pre-Trial Chamber Il decision in Joseph Kony et al and
Trial Chamber I decision in Lubanga.
428 UNHRC General Comment No. 31, para. 15.
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prosecution of international crimes domestically.*?® To demonstrate their willingness and genuine
ability to carry out this duty, it can be argued that it is necessary for states to incorporate the crimes
in the Rome Statute into their domestic criminal law. This is because international crimes and
ordinary domestic crimes are not the same.** This point is further strengthened by the
jurisprudence of the Pre-Trial and Appeals Chambers of the ICC in which they have repeatedly
rejected admissibility challenges brought by states with jurisdiction to try the same cases.**! The
basis for rejection has been that the states’ assertions that they were investigating the suspects for
the crimes they allegedly committed did not establish that the states’ investigations actually covered
the same persons and substantially the same conduct for which they were on trial before the 1CC.%%?
How a treaty is implemented that is, how it is given force under domestic law, or what legal
changes are made to allow the state to act in accordance with its international obligations often
varies from state to state, legal system to legal system and from treaty to treaty.**® In the case of the
Rome Statute, issues of domestic implementation arise for both complementarity and
cooperation.*** The former relates to the integration of Rome Statute crimes into domestic criminal
law to enable domestic prosecution of the-crimes.-The-latter is necessary to support and facilitate
the ICC and national jurisdictions in-the investigation and prosecution of alleged perpetrators. The
Rome Statute does not expressly oblige states to enact implementing legislation.**®> However, since

states determine how to observe their obligations under international law and particularly in view of

429 Van den Wyngaert ‘Victims Before International Criminal Courts: Some views and concerns of an ICC Trial Judge’
(2011) 44 Case Western Reserve Journal of International Law 475-493.

430 As of 2013 the following African countries:have implementing- legislation at either draft stage or enacted laws
(domesticating) with cooperation and complementarity provisions: Benin, Botswana, Burundi, Congo (Republic of),
Central African Republic, Democratic Republic of Congo, Gabon, Ghana, Kenya, Lesotho, Mali, Niger, Nigeria,
Senegal and South Africa. See ‘Amnesty International: The ICC Summary of draft and enacted complementing
legislation as at April 2006’available at http://www.iccnow.org/documents/Al_Implementation_factsheetO6Nov14.pdf
(accessed on 5 October 2017).

431 Pre-Trial Chamber | in the Saif Al-Islam case; Pre-Trial Chamber I1 in the Joseph Kony et al case, Trial Chamber I1
in the Germain Katanga case and the Appeals Chamber in the Muthaura et al (Kenya Appeals Decision) case.

432 ‘same person same conduct’ test formulated in the Lubanga case and applied in the cases analysed in Chapter One’.
The Prosecutor v. Thomas Lubanga Dyilo, Decision concerning Pre-Trial Chamber | Decision of 10 February 2006 and
the Incorporation of Documents into the Record of the Case against Mr Thomas Lubanga Dyilo, 24 February 2006,
ICC-01/04-01/06-8-Corr.

433 International Centre for Criminal Law Reform and Criminal Justice Policy (ICCLR); Rights and Democracy,
‘International Criminal Court Manual for the Ratification and Implementation of the Rome Statute’ (hereinafter
‘Ratification Manual’) 11. Available <http://iccnow.org/documents/RightsDem&ICCLR_Manual_Eng.pdf> Accessed
10 July 2017

434 International Centre for Criminal Law Reform and Criminal Justice Policy (ICCLR); Rights and Democracy,
‘International Criminal Court Manual for the Ratification and Implementation of the Rome Statute’ (hereinafter
‘Ratification Manual’) 11. available at <http://iccnow.org/documents/RightsDem&ICCLR_ Manual Eng.pdf> (accessed
on 10 July 2017).

%5 Shelton D ‘Righting Wrongs: Reparations in the Articles of State Responsibility’ 96 American Journal of
International Law (2002) 833-856 See also the Darfur Commission of

Inquiry Report, paras. 596-597, which states the universal recognition of the right to an effective remedy, has a bearing
on State responsibility. Thus, an offending State now has an international responsibility to make reparations towards the
victims of an internationally wrongful act (which includes international crimes such as genocide, crimes against
humanity and war crimes).
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the distinctive complementarity regime, it is necessary for states to reflect on how to ensure its

domestic implementation.*3®

Besides, for a state to successfully challenge the admissibility of a case before the ICC, the state has
to prove that its domestic investigation encompasses both the same person and substantially the
same conduct for which the suspect is standing trial before the ICC.**" It is argued that to pass the
‘same person same conduct’ test, states would need to have incorporated the Rome Statute crimes
into their domestic criminal law. This means that states may use pre-existing cooperation
mechanisms. In this section, it is argued that existing cooperation mechanisms like extradition rules
cannot be relied on by states because the cooperation regime under the Rome Statute is different
from extradition procedures that exist between states. Therefore, cooperation legislation is
important, not least for the sole purpose of cooperating fully with the ICC, but also for states to

benefit from the ‘reverse’ cooperation regime introduced in Article 93(10).
3.3.1 The Rationale for Implementing Legislation

It might seem out of place to consider the-implementation-of the Rome Statute in the national legal
systems of states. This is because the Rome Statute places no specific obligation upon states to
implement the Rome Statute’s provisions per se.*® While it does contain various requirements for
states’ cooperation with the ICC,*° these relate exclusively to matters of investigatory, executory
and trial procedures.**® Consequently, these-have been-the subject of little or no controversy,**
although the practical application of cooperation between. the ICC and states remains a challenge.
With respect to complementarity legislation, it may further be argued that some of the crimes
defined by the Rome Statute, as well as the general principles and the jurisdictional regimes
applicable to them, had been recognized by international law prior to the adoption of the Rome
Statute.**? According to some, the obligation on states to adopt the crimes into their domestic laws

4% Bekou O ‘Regionalising ICC Implementing Legislation: A Viable Solution for the Asia-
Pacific Region?’ in Boister N & Costi A (eds) Regionalising International Criminal Law in the Pacific (2006) 117-
144,
437 aif Al-Islam case para 74.
438 Turns D ‘Aspects of National Implementation of the Rome Statute: The United Kingdom and Selected Other States
in Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds) The Permanent International Criminal Court: Legal and
Policy Issues (2004) 337- 338.
4% part 9 of the Rome Statute which imposes a general obligation on states parties to cooperate with the ICC in
investigating and prosecuting the crimes within the ICC’s jurisdiction.
440 Bekou O ‘The Complementarity Regime’ of the ICC’ (2001). posted on the website of the German
Council of Foreign Relations, Berlin, available at http://www.weltpolitik.net/sachgebiete/zukunft/article/418.html.
41 Turns D ‘Aspects of National Implementation of the Rome Statute: The United Kingdom and Selected Other States
in Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds) The Permanent International Criminal Court: Legal and
Policy Issues (2004) 337- 338.
442 The Convention for the Prevention and Punishment of Genocide (1948) proscribed the crime of genocide, the Four
Geneva Conventions of (1949) and the Additional Protocols | and 1l of 1977 (AP | & IlI) proscribed war crimes and
crimes against humanity.
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is derived from treaties.**®> Thus, a strong point may be made that since the crimes have been
recognized by international law, it is superfluous to require states to incorporate them into their
domestic criminal law. However, in this thesis, it is maintained that for the distinctive regime of the
Rome Statute, complementarity legislation is necessary for states, particularly those taking a dualist

approach to international law.

3.3.2 The Pre-Trial Chamber I decision on the admissibility challenge by Libya in the Saif Al-

Islam Gaddafi case

Article 1 of the Rome Statute does not require national implementation. However, its formulation of
complementarity, reiterates that primary jurisdiction over the crimes delineated in the Rome Statute
is given to individual states.*** Implicitly, this implies a need for implementation. States must
ensure that they are able to prosecute the crimes enumerated in Articles 6-8 of the Rome Statute, not
only theoretically, for example, by having the legal capability to assert jurisdiction to prosecute, but
also in reality, by having the crimes listed in the Rome Statute in their national criminal law.
Logically, implementing legislation safeguards-the-primary right of states to investigate and
prosecute crimes which could potentially-come—underthe jurisdiction of the ICC and more
specifically to avoid being declared-‘unable’.**> This-is-because inability does not only apply to
situations of failed states in which armed conflict has resulted in the substantial or total collapse of
the national judicial system; but it equally applies to the inability to carry out proceedings due to

the substantial or total unavailability of a state’s judicial system.

This form of inability may result from the absence or inadequacy of substantive legislation at the
domestic level.*4® Thus, defects in domestic law, which might render the national judicial system
substantially or totally unavailable, can make a case admissible before the ICC.*’ For example the
Swaziland constitution in section 11 outlines that the King and Ingwenyama shall be immune

from,*8 (a) suit or legal process in any case in respect of all things done or omitted to be done by

443 Article V of the Genocide Convention, Articles 49, 50, 129 and 146 of the First, Second, Third and Fourth Geneva
Conventions respectively; Articles 85-87 AP I; Article 6 of the Torture Convention (1984) where states undertook to
enact necessary legislation to give effect to the provisions of the Conventions.

444 Article 1 of the Rome Statute provides that the ICC shall be complementary to national criminal jurisdictions; other
formulations of complementarity are to be found in paras 6 & 10 of the Preamble to the Statute.
445 Kleffner J ‘The Impact of Complementarity on National Implementation of the Substantive International Criminal
Law’ (2003) 1 JICJ 86-113.
446 Gaeta P ‘Official Capacity and Immunities’ in Antonio Cassese, John Jones (eds) The Rome Statute of the
International Criminal Court (2002) 975-1002.
47 Kleffner J ‘The Impact of Complementarity on National Implementation of the Substantive International Criminal
Law’ (2003) 1 JICJ 86-113.
448 Section 11 of the Swaziland Constitution of 2005.
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him; and (b) being summoned to appear as a witness in any civil or criminal proceeding thus this
makes the Swaziland case admissible before the 1CC.%° Contrary to the assertion that implementing
legislation is necessary for national implementation of the Rome Statute, the Rome Statute does not
expressly say that it is. In fact, the Rome Statute’s silence on the point has been read to mean that
states may depend on ordinary domestic criminal law to prosecute international crimes.
Surprisingly, this position was upheld by the Pre-Trial Chamber | (PTCI) in its decision of 31 May
2013 regarding the admissibility challenge by Libya in the Saif Al-Islam Gaddafi case.*>® The PTCI
noted that ‘a domestic investigation or prosecution for ‘ordinary crimes’ to the extent that the case
covers the same conduct shall be considered sufficient’.** It was the Chamber’s view that the
absence of legislation Libya criminalizing crimes against humanity did not render the case
admissible before the ICC.%?

Nevertheless, the Chamber assessed Libya’s ability in relation to the Libyan Code of Criminal
Procedure, amongst others, and found that Libya was unable to investigate Gaddafi. The PTCI
decision was founded on Libya’s failure to provide the Chamber with ‘enough evidence with a
sufficient degree of specificity and-probative value to-demonstrate that Libya’s investigations
covered the same conduct as those with the-ICC>#3 _In rejecting the admissibility challenge, the
PTCI made reference to the Appeals Chamber’s previous decisions in the two Kenyan cases,*** in
which the Chamber upheld the validity of the ‘same person same conduct’ test. The defining
elements of a concrete case before the ICC are the individual and the alleged conduct. It follows
that for such a case to be inadmissible under Article 17(1) (a) of the Rome Statute, the national
investigation must cover the same. individual and. substantially. the same conduct as alleged in the

proceedings before the ICC.4%®

The ‘case’ as referred to in Article 17 of the Rome Statute is characterized by two components: the
person and the conduct. The PTCI further observed that while it is uncontested that national

49 Dube A & Nhlabatsi ‘The King can do no wrong: The impact of the Law Society of Swaziland v Simelane no &
others on constitutionalism’ (2016)16 African Human Rights Law Journal 10.
%0 The Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Hussein 1CC-01/11-01/11-344-Red Decision of the Pre-
Trial Chamber | on the Admissibility of the case against Saif Al-Islam Gaddafi 27 August 2017. http://www.icc-
cpi.int/iccdocs/doc/doc1599307.pdf (Saif Al-Islam case).
451 |bid, paras 88, 108, 133, 200, 201
452 |bid, para 88
453 | bid, paras 134, 135, 219
454 Appeals Chamber, The Prosecutor v William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang
Judgement on the Appeal of the Republic of Kenya against the decision of Pre-Trial Chamber Il of 30 May 2011
entitled ‘Decision on the Application by the Government of Kenya Challenging the Admissibility of the case Pursuant
to Article 19(2)(b) of the Statute’ 20 August 2011 ICC-01/09-01/11-307 para 40; Appeals Chamber, The Prosecutor v
Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali Judgment on the Appeal of the
Republic of Kenya against the decision of Pre-Trial Chamber II of 30 May 2011 entitled ‘Decision on the Application
by the Government of Kenya challenging the Admissibility of the case Pursuant to Article 19(2)(b) of the Statute’ 30
August 2011 1CC-01/09-02/11-274, (hereinafter ‘Muthaura et al case’) para 39.
455 Muthaura et al case paras 39, 40, 41, 42 & 61.
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investigations must cover the ‘same person’,*® the ‘conduct’ part of the test raises issues of

interpretation and needs further clarification.*>’

Admittedly, the determination of what constitutes ‘substantially the same conduct’ as alleged in the
proceedings before the ICC will vary according to the concrete facts and circumstances of the case
and therefore requires a case-by-case analysis.*®® However, it is argued that ‘substantially the same
conduct’ cannot be interpreted in a manner that would allow variation in the underlying facts and
incidents, as such a flexible interpretation would undermine the very purpose of

complementarity.**°

The ordinary crimes for which Saif Al-Islam Gaddafi was being investigated were murder, torture,
incitement to civil war, indiscriminate Killings, misuse of authority against individuals, arresting
people without just cause and unjustified deprivation of personal liberty pursuant to articles 368,
435, 293, 296, 431, 433 and 434 of the Libyan Criminal Code.*®® On the other hand, the ICC arrest
warrant for Saif Al-Islam was for the commission of murder and persecution as crimes against
humanity under Article 7(1)(a) and (h) of the Rome Statute.*6*

It is maintained that the ordinary crimes for which Libya proposed to prosecute Saif Al-Islam are
not the same as the crimes against humanity of murder and persecution, for which was indicted
before the ICC. Although not expressly stated by the PTCI, it is submitted that it is for this reason
that the PTCI found Libya unable to-investigate and prosecute and rejected the admissibility
challenge. This argument finds support.in. the PTCI assertion that ‘a domestic investigation or

prosecution for ordinary crimes is sufficient provided that it covers the same conduct’.*®?

In other words, to pass the ‘same conduct’ limb of the test, the domestic investigation of an ordinary
crime must cover the same acts as stipulated in the Rome Statute and the ICC arrest warrant. It is
argued that this is possible only when the domestic law incorporates the Rome Statute crimes
because international crimes are not usually known to domestic criminal law. In addition, the PTCI
raised specific concerns regarding the ordinary crimes for which Saif Al-Islam was being
investigated.*®® Two concerns noted by the Chamber were; first, that the crimes potentially

applicable to Saif Al-Islam apply only to ‘public officers” under Libyan legislation, which could

4% |bid, paras 1, 40-43.
457 Saif Al-Islam case, para 61.
4%8 |bid, para 77.
49 |bid, para 68.
460 Saif Al-Islam case paras 28 & 112.
461 Article 7(1)(a) and (h) of the Rome Statute.
462 |bid, paras 85, 86, 108, 133, 200, 201
463 |bid, para 108, 109.
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raise problems, as Saif Al-Islam did not occupy a formal official position in Libya.*** Second, since
the crime of persecution was not known in Libyan law, the Chamber was not satisfied with Libya’s
claim that though discriminatory intent was absent, it was an aggravating factor which would be

taken into account in sentencing under Articles 27 and 28 of the Libyan Criminal Code.*6°

Furthermore, the PTCI determined that the crimes which Libya proposed charging Saif Al-Islam
with under Libyan legislation do not cover all aspects of the offences under the Rome Statute.*6®
Consequently, the Chamber established that Libya failed to ‘provide evidence with a sufficient
degree of specificity and probative value to demonstrate that Libya’s investigations covered the

same conduct as those with the ICC’.%%7

The PTCI’s argument inevitably leads to the inference that if Libya had adopted implementing
legislation and begun its investigation based on the same conduct as contained in the Rome Statute
and the ICC arrest warrant, Libya would have been able to show the ‘sufficient degree of specificity
and probative value’ required by the PTCI. Ultimately a state that challenges the admissibility of a
case bears the burden of proof to show that the case-is.inadmissible.*®® The central argument in this
thesis as reflected in the PTCI deciston-in the-Saif-Al-Islam case; is that the lack of substantive and
procedural penal legislation in conformity with-the Rome-Statute rendered Libya’s judicial system

unavailable.*6°

It is submitted that the PTCI’s assertion that states do not have to.integrate the Rome Statute crimes
into their domestic criminal law is_supported by the Rome Statute only to the extent that the Rome
Statute is silent on it. In the Lotus case,*’® the Permanent Court of International Justice (PCIJ) noted
that as long as international law does not expressly prohibit something, it may be applied.*™ It is
argued further that although not explicitly stated, such an obligation is implied and could be read
into the Rome Statute, as it is not possible to ‘put something on nothing and expect it to [stand], it
will collapse’.*’?> Complementarity can only stand on the effective criminal justice systems of states

and the starting point for that effectiveness is incorporating the Rome Statute crimes domestically.

464 1bid, para 109.
465 |bid, para 111.
466 |bid, para 113.
467 |bid, paras 134, 135.
468 Bekou O & Antoniadis A ‘The EU and the International Criminal Court: An Uneasy
Symbiosis in Interesting Times’ (2007) 7 International Criminal Law Review 621-655.
469 Saif Al-Islam case, para 52; Muthaura et al case, para 62; Pre-Trial Chamber | Decision in Saif Al-Islam case 7
December 2012 para 9; Pre-Trial Chamber I, Transcript of Hearing, 10 October 2012 ICC-01/11-01/11-T-3-Red-ENG,
64-65.
470 otus SS ‘Publication of the Permanent Court of International Justice’ (1927) 10.
471 Ibid, 19.
472 per Lord Denning in Macfoy v UAC Ltd (1961) 3 WLR (PC) 1405, 1409.
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Nevertheless, the argument that states can prosecute the crimes in the Rome Statute on the basis of

ordinary domestic crimes.

The Rome Statute’s only provision referring to a duty to prosecute is the sixth preamble paragraph,
which states that it is the duty of every state to exercise criminal jurisdiction over those responsible
for international crimes.*”® Accordingly, she argues that there is no obligation on states to proscribe
the Rome Statute crimes in their domestic criminal law.*’* Moreover, the Rome Statute does not
oblige states to make use of their primary right to investigate and prosecute war crimes, crimes
against humanity or genocide.*” It is with noting that rigorous legal reform in national criminal

law is not strictly required under the Rome Statute and the provision of preamble is not binding. 47
3.3.3 The lack of an explicit obligation on states to enact implementing legislation

The main argument of this thesis is that adopting such legislation is nonetheless necessary for the
application of complementarity. The inferences derived from the PTCI’s decision in the Saif Al-
Islam case described above, such a position finds support in a number of arguments. First,
paragraph six of the preamble recalls the-duity to ‘exercise-{their] criminal jurisdiction...”*’” such a
duty presupposes an obligation to ensure that the crimes in the Rome Statute are incorporated into

national criminal law.

Second, the Rome Statute affirms that ‘the most serious crimes of concern to the international
community as a whole must not go unpunished” and expresses the view that ‘their effective
prosecution must be ensured by taking measures: at the national level...”*’® This underpins the
realistic assertion that not all international crimes committed in a particular situation can be
prosecuted before the ICC.*”® In line with this position, it has been noted that the ICC only
prosecutes those who bear the greatest responsibility for the gravest crimes.*® By implication, an

473 Nouwen S ‘Complementarity in Uganda: Domestic Diversity or International Imposition?” in Stahn C and ElZeidy
M (eds) Complementarity from Theory to Practice (2005) 1127.
474 I bid.
475 Nouwen S ‘Complementarity in Uganda: Domestic Diversity or International Imposition?” in Stahn C and ElZeidy
M (eds) Complementarity from Theory to Practice Vol Il (2011) 1127.
476 Mégret F ‘Too Much of a Good thing? Implementation and the Uses of Complementarity’ in Stahn C and (eds) The
International Criminal Court and Complementarity: From Theory to Practice (2011) 361-390, 367-374 (noting that
requiring states to adopt comprehensive implementing legislations goes beyond what is required under the Rome
Statute).
477 Rome Statute, para 6 of the Preamble.
478 Rome Statute, para 4 of the Preamble.
47° Williams S and Schabas W ‘Article 17: Issues of Admissibility’ in Triffterer O (ed) Commentary on the Rome
Statute of the International Criminal Court: Observers’ Notes Article By Article (2008) 605-625.
480 The PTCI decision of 10 February 2006 in the Lubanga and Ntaganda cases 1CC-01/04-01/07; The ICC,
‘Understanding the International Criminal Court’ Available at http://www.icc-
cpi.int/iccdocs/PIDS/publications/UICCEng.pdf> paras 37 & 38; Xabier Aranburu, ‘Prosecuting the Most Responsible
for the International crimes: Dilemmas of Definition and Prosecutorial Discretion’. available at
<http://s3.amazonaws.com/academia.edu.documents/30582797/100106_Xabier AGIRRE_ARANBUR (accessed on 20
August 2017).
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appropriate starting point for effective prosecution by states would be to either adjust domestic laws
or make new laws to incorporate the crimes. Without the crimes being reflected in national criminal
laws, implementation of complementarity as envisaged in the Rome Statute lacks its principal pillar,
namely, ‘measures at the national level’.*8! Third, effective prosecution at the national level is to
fulfill the goal; of putting ‘an end to impunity for the perpetrators...and thus contributing to the
prevention of such crimes’.*®2 This implies that the complementary jurisdiction of the ICC denotes a
system of international law enforcement that allocates primary responsibility to national criminal
jurisdictions.*® In such a system, the object of prosecuting with the effect of deterrence for the
ultimate purpose of putting an end to impunity is undermined by states not having implementing

legislation.

In agreement with this argument, the Informal Expert Group noted with regard to the principle of
complementarity that, consistent with its mandate to help ensure that serious international crimes do
not go unpunished, it should be a high priority for the Office of the Prosecutor to actively remind
states of their responsibility to adopt and implement effective legislation.*®*

This implies that proof of a state’s-ability or-willingness to mvestigate and prosecute international
crimes and to cooperate with the ICC.could-be-ascertained-by its implementing legislation.*®
According to the former Registrar of the ICC, implementing legislation underpins the Rome Statute
structure, such that the whole system becomes ineffective without it.*3® She affirms that effective
cooperation with the ICC is dependent upon the existence of implementing legislation at national
levels. Accordingly, to guarantee cooperation, legislative and sometimes constitutional amendments

are needed, although their exact scope and legal form-may vary from one state to another.

As an international institution without direct enforcement mechanisms, the ICC heavily relies on
cooperation from states the Rome Statute is a two pillar system: a judicial pillar represented by the
ICC, and an enforcement pillar represented by the states, which undertook a legal obligation to

cooperate with the ICC through the Rome Statute. Cooperation is the inter-play between these two

481 Kleffner J ‘The Impact of Complementarity on National Implementation of the Substantive International Criminal
Law’ (2003) 1 JICJ 86-113.
482 Rome Statute, para 5 of the Preamble.
483 Kleffner J ‘The Impact of Complementarity on National Implementation of the Substantive International Criminal
Law’ (2003) 1 JICJ 86-113.
484 The Commonwealth Expert Group on Review of the Implementing Legislation for the Rome Statute’ 23-25 February
2011 (Proposing a model law on the implementation of the Rome Statute by Commonwealth member states). available
at <http://www.thecommonwealth.org/files/238381/FileName/LMM
(11)17PICCStatuteandImplementationoftheGenevaConventions.pdf> (assessed 8 July 2017).
485 Triponel A & Pearson S ‘African States and the International Criminal Court: A Silent Revolution in International
Criminal Law’ (2010) 12 JLS 65-106.
48 Arbia S and Bassy G, ‘Proactive Complementarity: A Registrar’s Perspective and Plans’ in Stahn and ElZeidy,
Complementarity from Theory to Practice (2011) 65.
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pillars, shown clearly by the fact that the ICC requires the states to play their part in order for the
system created by the Rome Statute to work.*8’

The foregoing argument reveals that the ICC can only be an effective complement if states adopt
the Rome Statute’s substantive law for the purpose of domestic prosecution. Where states fail to
enact implementing legislation, gaps are left that would ultimately prevent perpetrators from being
brought to justice at the domestic level. It may also culminate in a large number of cases being
admissible before the ICC. Thus, in order for 76 the ICC to effectively perform its complementary

function, comprehensive implementing legislation is indispensable.*8®

The view expressed by the German Government in the course of implementing the Rome Statute by
adopting the Code of Crimes against International Law (CCAIL) in 2002 further exemplifies this
understanding.*®® The Government of Germany noted that adoption of the law was necessary in
order to ensure, in light of the complementary prosecutorial competence of the ICC, that Germany
is always able to prosecute crimes within the jurisdiction of the ICC.*° Furthermore, the Dutch
Minister for Foreign Affairs J.D. de Hoop Scheffer-in.his statement to the First Assembly of states
Parties, explained that complementarity requires-states—‘to ensure ratification is followed by swift
action to bring national legislation into line, because the Rome Statute will be incomplete without

implementation and enforcement...’4°* As noted by Garapon;

‘Complementarity is not just a mechanism for the ICC Prosecutor to bypass cases: it carries with it
the hope for a more harmonious world in which we are all engaged, starting with the Third states. If
this institution is not supported by respected states prepared to lend their weight in the service of
justice in a coordinated development policy, complementarity will become purely cosmetic.’4%? The
debate in this section has thus far focused on justification for the adoption of implementing
legislation by states. It is believed that it is first and foremost to the benefit of states to take on the
investigation and prosecution of crimes in the Rome statute and second for the sustainability of the
ICC. Once domestic criminal laws reflect the international crimes that come under the jurisdiction

of the ICC, then it would be easy for them to investigate and prosecute with the international legal

487 Arbia S ‘Justice for all’.
488 Robinson D ‘The Rome Statute and its Impact on National Law’ in Politi M and Gioia F (eds) The international
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characterisation of the crimes. It is argued that it is only on this basis that primary jurisdiction has
been given to states, as it is only then that states would be able to pass the ‘same conduct’ limb of
the ‘same person same conduct’ test. Issues of implementing legislation relate principally to

complementarity and cooperation.
3.3.4 Cooperation Legislation

There appears to be no debate on the need for cooperation legislation, as it is expressly declared in
the Rome Statute that states are expected to cooperate fully with the ICC. However, it may be
argued that duty of states to cooperate with the ICC does not necessarily demand an extensive
cooperation regime as individual states may rely on pre-existing cooperation mechanisms available
to them.*®® The purpose of the analysis in this section is to argue that under the complementarity
regime, distinct cooperation legislation is required for a number of reasons.*** First, the general
cooperation that the ICC may request from states parties are set out in Parts 9 and 10 of the Rome
Statute.*®> As described there, the cooperation envisaged could be broadly categorised into three
areas: (1) the arrest and surrender of persons at-the request of the ICC; (2) other practical assistance
with the ICC’s investigations and prosecutions-and-(3)-general enforcement.*®® Of these, the arrest
and surrender of persons at the request of the ICC is-arguably the most important because under the
Rome Statute, trials in absentia are not permitted.*®? Thus, the effective functioning of the ICC is
wholly dependent upon national procedures which can comply with a request for arrest, and

facilitate the surrender of suspects in order to ensure the appearance in court of accused persons.“%®

Acrticle 89(1) of the Rome Statute imposes a general duty on states to comply with a request for the
arrest and surrender of an individual to the ICC.%*® However, the manner in which the arrest is to be
executed and that of the surrender of the suspect to the ICC is left entirely to states to determine.®
This is understandably so since it would have been impossible for the drafters of the Rome Statute

498 Chapter | on International Cooperation with the International Criminal Court.
4% Kress C & Sluiter G Preliminary Remarks’ in the Rome Statute of the International Criminal Court: A Commentary
Volume I1 (2002) 43.
49%Burke-White W ‘Proactive Complementarity: The International Criminal Court and National Courts in the Rome
System of International Law’ (2008) Harvard International Law Journal 53-108
4% Parts 9 & 10 (Arts 86-111) of the Rome Statute. The forms of cooperation include general compliance with the ICC
requests for cooperation (Art 87); Surrender of persons to the ICC (Art 89); Provisional arrests pursuant to ICC requests
(Art 92); identification or location of persons or items, taking and production of evidence, service of documents,
facilitating witnesses’ and experts’ attendance before the ICC, temporary transfer of persons, examination of sites (e.g.
mass graves), execution of search and seizure Orders, protection of witnesses, freezing of sequestration of property and
assets (Art 93); and enforcement of sentences (Arts 103-107), fines and forfeiture orders (Art 109).
497 Rome Statute, article 63.
4% Bekou O and Shah S ‘Realising the Potential of the International Criminal Court: The African Experience’ (2006) 6
HRLR 499-544, 523; Katz A ‘An Act of Transformation: The Incorporation of the Rome Statute of the ICC into
National Law in South Africa’ (2003) 12 African Security Review 25-30
4% Rome Statute, Article 89(1).
5% Mirjan D ‘What is the point of international criminal justice?” (2008) 83 Chicago-Kent Law Review 329-364.

82



501 1t would also have

to provide a generic approach which could be followed by all states parties.
amounted to infringing too much on the sovereignty of states, as the intrusiveness of the ICC has

already been cited as a major concern by states.>%

In order to secure the presence of accused persons at proceedings before the ICC, the question of
whether the cooperation regime under the Rome Statute could depend on existing extradition laws
between states needs to be answered. 5% Extradition is the traditional method of securing the
presence of alleged perpetrators of crimes to stand trial or serve a sentence, and it is usually a
consequence of a bilateral agreement between states.®* The national legislation of some states

contains provisions on extradition but the content varies from one state to another.>%

A cornerstone of extradition law is the requirement of double criminality.>°® The rule of double
criminality requires that the conduct with regard to which extradition is requested constitutes a
crime according to the law of both the requesting and the requested state at the time of its
commission.®®” This requirement is a means of ensuring reciprocity as well as protecting the
individual requested against punishment for conduct-that has not been criminalized by the requested
stated.>®® Another requirement is the-principle-of specialty or specialty whereby the requesting state
can only prosecute the surrendered person-for-the crime for,which extradition was granted.®®® Other
procedural impediments to extradition include statutes of limitation and immunities.>'® These
considerations are irrelevant under the Rome Statute because the Rome Statute uses the word
‘surrender’°!! and not extradition and inhibitions such as immunities and statutes of limitations have

been conspicuously removed.>?

Article 59 of the Rome Statute provides for arrest and surrender proceedings in the custodial
state.>!® The travaux preparatoires indicate that during the negotiations in Rome, three different
terms were considered to achieve the handing over of an alleged perpetrator to the ICC. These were

501 Bekou O and Shah S ‘Realising the Potential of the International Criminal Court: The African Experience’ (2006) 6
HRLR 525.
502 Dy Plessis M “‘South Africa’s Implementation of the ICC Statute — An African Example’ (2007) 5 Journal of
International Criminal Justice 460-479.
53 Katz A ‘An Act of Transformation: The Incorporation of the Rome Statute of the ICC into National Law in South
Africa’ (2003) 12 African Security Review 43.
504 Du Plessis M “‘The Pinochet cases and South African extradition law’ (2000) South African Journal of Human Rights
669-689.
505 Bassiouni C ‘Introduction to International Criminal Law’ (2013) 500-502.
506 Swart B “Arrest and Surrender’ in Cassese et al (2011)1652-1654
507 | bid, 1653.
508 | bid.
509 Bassiouni C ‘Intro to ICL Ibid, 501.
510 Swart B “Arrest and Surrender’ in Cassese et al (2011)1653.
11 Murdoch W ‘A South African perspective on mutual legal assistance and extradition in a globalized world’ (2012)
Potchefstroom Electronic Law Journal 24-53.
°12 Rome Statute, Articles 27 & 29.
513 Rome Statute, article 59(2).
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extradition, transfer or surrender. However, ‘extradition’ was rejected by some states during the
Rome Conference because of constitutional restrictions on the extradition of nationals.>* Similarly,
the concept of ‘transfer’,°® where a person sought is merely arrested and sent to the ICC, was
rejected because the usual safeguards contained in the extradition process concerning the

curtailment of liberty were absent.>®

As a compromise, the term ‘surrender’ was adopted.>'’ For the purposes of the Rome Statute,
Acrticle 102 defines surrender as the delivering up of a person by a state to the ICC pursuant to the
Rome Statute.'® Extradition means the handing over of a person by one state to another as provided
by treaty, convention or national legislation.®’® Thus, the surrender of a person to the ICC is
fundamentally different from the handing over of a person within the framework of extradition
between states,>?° because it does not rest on reciprocity. Although this may not be fundamentally
different in practice,>?! it is recommended that for the full cooperation required, states should not
rely on their extradition laws for the purposes of arrest and surrender of alleged perpetrators to the
ICC.

Second, similar to the ad hoc tribunals, the 1CC-cannot-enforce 1ts own decisions; it cannot execute
arrest warrants in the territory of states-and-does-not-have-its-own police force.>?? As noted by the
Appeals Chamber of the ICTY in the Blaskic case,’? ‘enforcement powers must be expressly
provided and cannot be regarded as inherent in an international tribunal’.52* From this perspective,
there is no direct enforcement of international criminal law because the organs in charge of

implementation depend on indirect enforcement in-order to function properly.°?®

514 States with civil law tradition (such as Germany, France, Spain and Italy) as opposed to a common law tradition do
not as a rule extradite their own citizens.
515 ‘Transfer’ was the expression used by the ILC in its 1994 Draft Statute. In Part 10 of the Rome Statute, the term
‘transfer’ is now used in relation to persons serving a sentence of imprisonment imposed by the ICC.
516 Robinson D ‘The Mysterious Mysteriousness of Complementarity’ (2010) 67-102.
517 “Surrender and Transfer under the Statutes of the Ad Hoc International Criminal Tribunals for the Former
Yugoslavia and Rwanda’ in Cassese A, Gaeta P & Jones J (eds) The Rome Statute of the International Criminal Court
(2002)1639-1654.
518 Rome Statute, article 102(a).
519 Rome Statute, article 102(b).
520 Cassese A et al, 1678,
521 Dugard J International Law A South African Perspective (2005) 308-309.
52 Ambos K ‘Prosecuting International Crimes at the National and International Level: Between Justice and Real
politik’(2008) 19 CLF 181-198. (Noting that as a rule international tribunals depend on the cooperation with national
jurisdictions not only for the arrest, investigation and prosecution of core international crimes but also for the execution
of sentences).
523 Prosecutor v Tihomir Blaskic ICTY Case No. 1T-95-14-AR108bis Appeals Chamber decision of 29 October 1997
(Blaskic case).
524 |bid para. 25.
5% Harmon M and Gaynor F ‘Prosecuting Massive Crimes with Primitive Tools: Three Difficulties Encountered by
Prosecutors in International Criminal Proceedings’ (2004) 2 JICJ 403; Gamarra Y and Vicente A ‘United Nations’
Member States’ Obligations Towards the ICTY: Arresting and Transferring Lukic, Gotovina and Zelemenovic’ (2008)
8 ICLR 627.
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The cooperation regime of the ad hoc tribunals and states could be described as vertical, which is
distinct from horizontal cooperation between states.>?® With the latter, there is no legal obligation to
cooperate. Rather such cooperation depends on the sovereign decision of the state concerned.?’ The
only precondition which may act as an impediment is the requirement of the principle of
reciprocity.>?® On the other hand, vertical cooperation is not inhibited by such an obstacle because
the state’s cooperation is not theoretically dependent on the sovereign decision of the state, but

rather on a general obligation to cooperate.>?°

Consequently, the cooperation regime set out in the ICTY and ICTR Statutes was binding on all
member states of the United Nations by virtue of Chapter VII of the United Nations Charter and it
contained no qualifications and no exceptions.®® This is what made the relationship it truly vertical,
as the cooperation regimes were construed in a one-sided fashion; namely, entailing assistance and
support from states to the tribunals.>*! National rules and other international obligations which were
opposed to obligations towards the tribunals could,-in-principle, be raised as grounds for refusal to
cooperate. Therefore, noncompliance with the-duty-to-cooperate could be met with Security Council
sanctions on the violating state.

On the contrary, the Rome Statute favours a cooperation regime based on the traditional horizontal
law of mutual assistance. At the same-time, the-‘like-minded”>** states proposed a new form of
cooperation which takes into account the sui.generis nature of the ICC.%% As a result, the Rome
Statute contains a mixed regime of cooperation that is, on the one hand, less vertical than the one of
the ad hoc Tribunals but on the other hand, goes beyond merely horizontal cooperation.®** This is
because the ICC cooperation regime is treaty-based, and must therefore reconcile conflicting
interests. In principle, the duty to cooperate presupposes the full cooperation of state parties upon

526 Blaskic case, paras 47 & 54.
527 Bassiouni M ‘Introduction to International Criminal Law (2003) 518.
528 Sluiter G ‘International Criminal Adjudication and the Collection of Evidence: Obligations of States’ (2002) 82-88.
52 Cryer R & Bekou O ‘International Crimes and ICC Cooperation in England and Wales’ (2007) JICJ 441-459.
530 Articles 28 and 29 ICTY and ICTR Statutes respectively, which derive their authority from Security Council
Resolutions 927 (1993) and 955 (1994). According to the provisions, the tribunals may issue an ‘order’ or ‘request’
both being equally binding on states. See Sluiter G 147-150.
%81 Stahn C ‘Complementarity: A Tale of Two Notions’ (2008) 19 CLR 87-113.
532 The ‘like-minded’ states were a group of states who shared the objective of establishing a strong ICC. They included
Canada, Australia, and most African and European states with the exception of France, Argentina and Costa Rica. See
Barbara Bedont and David Matas, ‘Negotiating for an International Criminal Court’ Peace Magazine Sept-Oct 1998,
21. Available at <http://peacemagazine.org/archive/v14n5p21.htm> (Accessed 11 April 2013).
533 Mochochoko P ‘International Cooperation and Judicial Assistance’ in Roy S. Lee (ed.) The International Criminal
Court: The Making of the Rome Statute. Issues. Negotiations. Results (1999) Kluwer International Law 305.
%% Ambos K ‘Prosecuting International Crimes at the National and International Level: Between Justice and
Realpolitik” (2008) 19 CLF 181-198
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ratification of the Rome Statute,*® and at least a conclusion of an ad hoc agreement with non-state
parties in accordance with Article 87(5).>%¢ Therefore, there is a distinction between the general

duty of state parties and the limited one of non-party states to cooperate.>’

Third, in addition to the mixed cooperation regime of the ICC, the Rome Statute’s formulation of
cooperation foresees the option of ‘reverse’ cooperation.®® This means that the ICC is expected to
provide assistance and support to domestic jurisdictions for the purposes of investigating and

carrying out prosecutions under Article 93(10).5%

The proactive complementarity model proposed in the preceding chapter implies that where
cooperation legislation is in place, states would be able to request assistance from the ICC in their
domestic efforts. This distinctive provision in the Rome Statute is not only an advantage to states
and the ICC, it is also a basis for a mutually inclusive interpretation and application of
complementarity. Moving from the theoretical framework to the practical questions involved, the
first imperative is for the Prosecutor to know with whom to cooperate. This question should, among

others, be dealt with in the national cooperation-laws-of states parties.>*

The importance of determining whom to cooperate with in national legislation is underscored by the
withdrawal of the charges against Mr Muthaura in the Muthaura et al case.>*! The Prosecutor noted
that a major challenge in the case and one of the reasons for the withdrawal was ‘the disappointing
fact that the Government of Kenya failed to-provide [the] office with important evidence and failed
to facilitate its access to critical witnesses...’>* This is irrespective of the decision on the
confirmation of charges on the basis of a ‘thorough review’>* by the Pre-Trial Chamber in January

201254 Cooperation legislation therefore, could have the effect of eliminating confusion and

5% Rome Statute, Article 86.

536 Article 87(5) allows the ICC to request non-party state to the Statute to provide assistance on the basis of an ad hoc

arrangement, an agreement with such state or any other appropriate basis.
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streamlining the state’s action by indicating which authority is empowered to provide the
cooperation required by the ICC.>* In practical terms, cooperation legislation has been enacted by a
few states and, only by states where, frankly, the commission of international crimes is very
unlikely.>*® This accounts for the inability of the Prosecutor in the cases currently before the ICC to
obtain suspects, necessary witnesses and evidence, particularly concerning the indictments of

alleged perpetrators in Sudan and Uganda.

The reasons advanced above in favour of states adopting cooperation legislation are by no means
exhaustive. However, they do demonstrate the distinctive cooperation regime under the Rome
Statute. Without cooperation legislation at the domestic level, the ICC would not be effective. As
noted, the Rome Statute is explicit on the need for states to cooperate fully with the ICC. However,
the mechanisms of ensuring full cooperation are left entirely in the hands of individual states.
Therefore it is imperative for states not to rely on existing cooperation or extradition rules, but to
adopt cooperation legislation in line with the Rome Statute. There is yet further debate, particularly
regarding complementarity legislation, because the Rome Statute does not specifically mandate the

adoption of such legislation.
3.3.5 Complementarity legislation

Complementarity legislation is that law required at the domestic level to incorporate the substantive
crimes of the Rome Statute’s, their definitions, elements and the penalties attached thereto. It is
anticipated that this would provide a legal. basis for states to prosecute international crimes.>*’ This
is important because intentions to prosecute international crimes on the basis of ordinary crimes
such as murder, rape and theft without the international classification, could imply that the state is
not equipped to prosecute international crimes.>® In order to ensure that states are willing and

genuinely able to prosecute international crimes as such, it is argued in this section that

humanity of murder, deportation or forcible transfer, rape and other forms of sexual violence, other inhumane acts and
persecution. Muthaura and Kenyatta were charged as indirect co-perpetrators pursuant to Article 25(3) (a) of the Rome
Statute while Ali was charged as having contributed to the alleged crimes.
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complementarity legislation is imperative.>*® The section further contains an examination of the
different methods by which the Rome Statute crimes may be reflected in domestic criminal law.>°
The justification for complementarity legislation has been discussed in the first part of this chapter.
In addition, it is submitted that the argument is founded on the principle that criminal law must be
written prospectively.>®* The principle of legality promotes a legal system’s legitimacy by limiting
the interventions of its criminal process to those clearly prescribed in advance by law.*>? Therefore,
complementarity legislation gives states the opportunity to proscribe in advance the crimes in the
Rome Statute within their domestic criminal laws.>>® This would avoid a potential challenge to the
exercise of jurisdiction on the grounds that the crimes were not known to domestic law.>** The
Rome Statute does not allow retroactivity of criminal law,>*® and it is argued that states should
conform to the same standard in view of the nature and gravity of the crimes concerned.
Furthermore, the crimes listed in the Rome Statute have been recognised as having attained the
status of jus cogens.>®® The jus cogens nature of the crimes imposes a duty on all states, irrespective
of their ratification, to ensure that they are proscribed under domestic law.>’ Thus, the principle aut
dedere aut judicare (duty to extradite or prosecute);>*®is-considered not just as a rule of customary
international law,>° but also of jus-cogens-means:that states are obliged to either extradite or
prosecute perpetrators of international crimes.®®® The focus of complementarity is, however, on the

latter.

The duty to prosecute international‘crimes under the Rome Statute entails a two-fold requirement of
national preparedness. First, states are.expected to.develop the legislative competence to prosecute

core international crimes in their courts. This. includes. ensuring that there are provisions in the
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national criminal law explicitly criminalising genocide, crimes against humanity and war crimes. %%

Without such crimes in national criminal law,*®? it may not be possible to bring cases with the
proper international legal classification.®® This may force prosecutors and judges to fall back on
ordinary crimes which may not be adequate for the severity of international crimes.>®* Second,
states should have the institutional capacity to investigate and prosecute international crimes
domestically.>®® Thus, states are expected to ensure that some members of the criminal justice
system develop expertise in this area through suitable capacity building measures, including

training and access to specialised electronic resources.*®®

Complementarity legislation is achieved through the process of incorporating core international
crimes into national criminal law, thereby ensuring that crimes of such magnitude are proscribed by

domestic law. To this end, there are different methods a state can adopt.

3.3.6 Procedures for South Africa’s implementing legislation

South Africa enacted its International Criminal Court Act 27 of 2002. In July 2002.%%7 The Act
came into force in August 2002, barely-a month-after the-entering into force of the Rome Statute
itself. This reflected an understanding of South Africa’s obligations under the complementarity
regime of the Rome Statute and signaled a deep commitment to its implementation domestically.
South Africa signed the Rome Statute on 17 July 1998 and deposited its instrument of ratification
on 27 November 2000. The South-African-Parliament passed its implementing legislation on 18
July 2002.5%8 In contrast, Kenya’s International Crimes Act was passed in 2008 even though it had
ratified the Rome Statute in 2005.°%° Kenya’s ICC Act entered into force on 1 January 2009,
approximately two years after the Chief Prosecutor’s investigations into its 2007 post-election
violence had resulted in six of its nationals standing trial before the ICC. Similarly, Uganda’s ICC
Act came into force in June 2010, over five years after Uganda referred situations in its territory
to the ICC and irrespective of the fact that Uganda had signed and ratified the Rome Statute in 1999

and 2002, respectively. Arguably, adopting implementing legislation eight years after its ratification

%1 Bergsmo M, Harlem M and Hayashi N ‘Importing Core International Crimes into National Criminal Law' (2007)
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was only in a bid to secure the hosting of the First Review Conference of the Rome Statute, which
was held in Kampala, Uganda in May and June of the same year.>"! It is for these reasons that the
implementing legislation adopted by both Kenya and Uganda is regarded as late; i.e. coming only

after cases involving their nationals were already before the ICC.

Chapter 1 of the South African ICC Act states that the general objectives are to create a framework
to ensure that the Rome Statute is effectively implemented in South Africa, to ensure that the Act
conforms with the obligations of South Africa under the Rome Statute, to proscribe the crimes in
the Rome Statute in South Africa and to enable South African courts to assume jurisdiction to
investigate and prosecute the crimes.®’? Other aims include ensuring that South Africa cooperates
with the ICC. The passing of the South African ICC Act has been described as momentous as it was

the first implementing legislation by an African state.>"

Prior to the adoption of the South African ICC Act, South Africa had no legislation on war crimes
or crimes against humanity. Therefore no domestic prosecution of international crimes was
contemplated in South Africa. Although customary-international law forms part of South African
law,>"* South African courts could-not prosecute-international crimes because of the principle of
nullum crimen sine lege (no law no-crime).>">-Similarly,-South Africa had not incorporated the
Geneva Conventions of 1949 into its domestic criminal law and so it could not prosecute or punish

grave breaches.>"®

The gap in South African law also exists.in, most states in Africa, as international crimes are not
generally known to domestic legal codes. Clearly, it is important to examine how South Africa
adopted its implementing legislation and to recommend that all African states, should follow the
example with regards to the ACC and the Malabo protocol. This is because the proactive

complementarity model proposed in the previous chapter obliges states to engage in national

571 The First Review Conference of the Rome Statute of the International Criminal Court was held in Kampala Uganda
31 May to 11 June 2010. (Arguably, it was important that the host country for such a review should not only have been
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construction and capacity building in preparation to assume primary jurisdiction if and when the

need arises.
3.3.7 South Africa’s complementarity legislation

South Africa has employed the static criminalization method, meaning that the Rome Statute crimes
have been adopted into its law. Recognizing its complementarity obligations, the South African ICC
Act provides a framework to ensure the effective implementation of the Rome Statute in South
Africa and to ensure that South African courts are able to prosecute persons accused of having
committed those crimes.>’” The South African ICC Act incorporates the Rome Statute definitions
of the crimes of genocide, war crimes and crimes against humanity directly into South African law
according to a schedule appended to the Act.5® In this regard, Part 1 of Schedule 1 took the exact
wording of Article 6 of the Rome Statute in relation to genocide, Part 2 of the Schedule mirrors
Article 7 of the Rome Statute with respect to crimes against humanity and Part 3 does the same for

war crimes, as set out in Article 8 of the Rome Statute.>”®

Clearly the objective of criminalizing the-Rome Statute crimes domestically was met by the South
African ICC Act, particularly as Section 4(1) of the Act provides that, notwithstanding anything to
the contrary in any other law in South Africa, any person who allegedly commits these crimes shall
be prosecuted.’® Conversely, the Kenyan and Ugandan ICC Acts merely made references to the
Rome Statute’s definitions of the crimes-in their implementing legislation, without expressly using

the exact wording of the Rome Statute,>®!

The South African ICC Act notonly imported:the exact wording of the Rome Statute in the
definition of crimes, it also made some amendments to its existing laws to bring them into
conformity with other provisions of the Rome Statute.®? In this regard, section 18 of the Criminal
Procedure Act of 1977 was amended by adding a paragraph (g) to include international crimes as
defined in the Act.5® Similarly, section 3 of the Military Disciplinary Supplementary Measures Act

of 1999 was amended by adding a subsection (3) to expand the scope of jurisdiction to include

577 South African ICC Act, para 1 of the preamble.
578 Stone L ‘Implementation of the Rome Statute of the International criminal Court in South Africa’ in Murungu C and
Biegon J (eds) Prosecuting International Crimes in Africa (2011) 305-330, 310. See also Du Plessis M
‘Complementarity and Africa: The Promises and Problems of International Criminal Justice’ (2008) 17 African Security
Review 157.
57 Du Plessis M ‘An African Example: South Africa’s Implementation of the Rome Statute of the International
Criminal Court’ available at <http://www.issafrica.org/anicj/uploads/Du_Plessis_An_African_example.pdf> (accessed
28 June 2017).
%80 South African ICC Act, section 4(1).
%81 Section 6 of the Kenya International Crimes Act and sections 7, 8 and 9 of the Ugandan ICC Act which made
references to genocide, crimes against humanity and war crimes as defined in the Rome Statute.
%82 South African ICC Act, Schedule 2 relating to South African Laws Amended as a consequence of the Act.
%83 Criminal Procedure Act of the Republic of South Africa, Act 51 of 1977, section 18(g) as amended.
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military officials who may be perpetrators of international crimes.®%* By expressly criminalizing the
Rome Statute crimes domestically and amending existing laws, South Africa is not likely to fall into
the dilemma of being found unable or unwilling to carry out domestic prosecution of such crimes
should the situation arise. Arguably, the likelihood of being denied an admissibility challenge
before the ICC as Libya was, as analyzed above, would be almost none. The reason is not far-
fetched. The international categorization of the crimes would allow South Africa to pass the ‘same
person same conduct’ test, as its investigation would further meet the ‘specificity and probative

value’ requirement of the PTCI in the Saif Al-Islam case.

In addition, the South African ICC Act expressly provides procedures for the institution of
domestic prosecutions in South African courts.>® First, the Act requires that the consent of the
National Director of Public Prosecution (NDPP) be obtained before any prosecution may be
initiated against any person accused of the crimes.>® In reaching a decision whether to authorize a
prosecution or not, the NDPP is guided by South Africa’s primary obligation under
complementarity to institute prosecution domestically.>®” South Africa’s responsibility to prosecute
is further emphasized by the fact that the NDPP is allowed to-decline to authorize a prosecution
only if the crimes were committed before the ICC Act entered into force.’® The South African
implementing legislation also provides for the designation of fan appropriate High Court in which

to conduct prosecution’ of alleged petpetrators.>®

Theoretically, the obligation and power to prosecute given under the South African ICC Act is not
hindered by any considerations of immunity. In-this regard, section 4(2) (a) of the South African
ICC Act