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ABSTRACT

The right to property is a human right guaranteed to all, including women, under various
international legal instruments such as the Universal Declaration of Human Rights, the
Convention on the Elimination of All Forms of Discrimination Against Women, the African
Charter on Human and Peoples’ Rights as well as the Maputo Protocol. The right to property is
further guaranteed under various Constitutions. However, despite the guarantee to the right to
property, many women in Africa are deprived of their property rights.

Lesotho has a dual legal system comprising of customary law and common law (Roman-Dutch
law) and therefore a Lesotho citizen is subject to two legal systems. Both customary law and
common law regulate matters pertaining to property. This study proves that the co-existence of
both common law and customary law does not provide for the realisation of women’s property
rights. Essentially, women in rural Lesotho’s property rights are not being realised due to the
conflict of these laws. Women’s inability to access property or exercise their property rights has
negative repercussions on their economic well-being and also results in the feminisation of
poverty.
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CHAPTER 1- INTRODUCTION

1.0 BACKGROUND

The right to property is a complex right as it extends to various disciplines of law and other
human rights. Such a discipline would be economic rights as property is often used in trade and
exchange, and these are grounds on which economic activity is founded on.? Van Banning notes
that the right to property is far reaching as it is also linked to the right to freedom as well as the
rights to life and liberty.® The right to property has been said to have political connotations and
implications because to many, the accumulation of property is associated with power.*

The right to property has been recognised in various legal instruments, both international and
regional Instruments. The 1948 Universal Declaration of Human Rights provides in Article 17
that everyone has the right to ownership of property on their own or joint ownership.® The
UDHR is said to be the only UN human rights instrument that explicitly recognises the right to
property.® This is so because drafters of other international legal instruments were unable to
agree on the content of the right to property.” The right to property is recognised in article 14 of
the African Charter of Human and Peoples” Rights. Article 14 provides that everyone shall be
guaranteed the right to property.®

Although the African Charter makes provisions for the property rights of everyone on an equal
basis before the law, the African Charter does not fully address the circumstances surrounding
property rights as regards women. The Protocol to the African Charter on Human and Peoples’
Rights on The Rights of Women in Africa (Maputo Protocol) was adopted in accordance to
Acrticle 66 of The African Charter on Human and Peoples” Rights (African Charter) which states
that special agreements or protocols may be adopted to supplement the African Charter.®

The Maputo Protocol addresses women’s rights to property under various articles. Article 2 of
the Protocol mentions that the state is obligated to combat all forms of discrimination against
women and that includes enacting legislative measures and other measures.'® Article 6 of the
Protocol addresses the rights as regards marriage.*Article 6(j) grants a woman the right, during

Van Banning TRG The Human Right to Property (2001) 3.

Van Banning TRG (2001) 3.

Van Banning TRG (2001) 3.

Van Banning TRG (2001) 3.

The United Nations Universal Declaration of Human Rights 1948.

Van Banning TRG (2001)5.

Van Banning TRG (2001) 5.

African Charter on Human and Peoples' Rights,1981.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
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the course of her marriage, to acquire property of her own and administer it freely.'? Article 7 of
the Protocol addresses rights concerning divorce, separation and annulment of a marriage.*®
Acrticle 7(d) states that upon divorce, separation and the annulment of a marriage, the man and
the woman shall both have the right to an equitable sharing of the property that they acquired
during the marriage.!*Article 19 of the Protocol provides for the right to sustainable
development, and according to Article 19(c), the right to access resources such as land and
property.®® Article 21, the right to inheritance, states that a widow shall have the right to have an
equitable share of her late husband’s property as well as live in the matrimonial house.® Article
21 also provides for the right to retain the property even after she remarries.’

Regardless of International Legislation as well as the worldwide recognition of the right to
property, women around the world are unable to enjoy the protection of their property rights.
Women around the globe are affected by various cultural practices and discriminatory legislation
that prohibits them from acquiring property; the women in rural Lesotho are not an exception.

The Constitution of Lesotho, as regards property rights, assumes a gender neutral position.8
However, Mapetla notes that due to poverty and gender discriminatory practices, women in
Lesotho have struggled to enjoy protection of their property rights.*® These rights are governed
by a dual legal system which is based on Roman-Dutch Law (common law) and customary law
(Laws of Lerotholi).?® According to Mapetla, these Legal systems apply parallel to one another,
and like various legal systems in Africa, they are influenced by patriarchal practices.?! These
patriarchal practices have created a construct in which men are regarded as the heads of the
household and therefore, property is controlled by men.?> The consequence of this is that women
can only acquire property through men.?® The implications of these patriarchal laws and

Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa 2003.

Mapetla M ‘Gendered Access to Housing in Lesotho’ 1999 Journal Storage 71.

19 Mapetla M (1999) 71.

20 Mapetla M (1999) 71.

2 Mapetla M (1999) 71.

2 Mapetla M (1999) 71.

3 Mapetla M (1999) 71.

12
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14
15
16
17

18

H http://etd.uwc.ac.za/



practices have greater implications for women in rural areas of Lesotho who are unmarried,
married and divorced.?

1.1 PROBLEM STATEMENT

The Kingdom of Lesotho is rich in customary law traced back to the Laws of Lerotholi and
under these laws or customary practices; kings and chiefs play a significant role in governing
communities.?® Kings and chiefs have always been at the focal point of land matters such that the
Constitution of Lesotho in sections 107 and 108, delegates the power to allocate and distribute
land to the Kings and Chiefs.?® According to the history of Lesotho, the land belonged to the
community and the kings and chiefs held the land in trust for the community.?’ Married men in
the community were entitled to three fields for agricultural purposes as well as a field for
residential purposes.?® Allocation of land was never made to women.?°

Customary law in Lesotho governs property rights in various aspects, one of them being a
customary marriage. With respect to property acquired during the duration of a customary
marriage, the general practice is that each party comes to the marriage with possessions and they
are used for the joint benefit of the home.*® In the event of a divorce, each party is entitled to
only what he or she brought into the marriage.® Since women seldom enter a marriage with
immovable property, the women leave the marriage with no ownership or right to the immovable
property which the husband entered the marriage with.? The complexities of acquiring property
in customary law also extend to inheritance.

Regarding inheritance of property upon a husband’s death, the distinction is based on whether
the marriage is matrilineal or patrilineal.®® In-a matrilineal marriage, the line of inheritance is
female.®* In a patrilineal marriage, the rules of primogeniture apply and the line of inheritance is
male.®® According to the rules of primogeniture, the property will be inherited by the next male
in line such as a son, a nephew or a brother etc.% In the case of male primogeniture, a woman is
least likely to inherit, especially a widow.®” This makes a woman very vulnerable as she is likely

2 Mapetla M (1999) 71.

% Lesotho Laws of Lerotholi.

26 Constitution of Lesotho, 2001.

2 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 29.

28
29
30
31
32
33
34
35
36
37

12

UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:
UN-HABITAT Law, Land, Tenure and Gender Series:

Southern Africa (2005) 29.
Southern Africa (2005) 18.
Southern Africa (2005) 19.
Southern Africa (2005) 19.
Southern Africa (2005) 19.
Southern Africa (2005) 20.
Southern Africa (2005) 20.
Southern Africa (2005) 20.
Southern Africa (2005) 20.
Southern Africa (2005) 20.
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to be subjected to expulsion from the home which she shared with her husband.® Where a
woman can inherit her late husband’s property, she is subjected to rituals to make her eligible for
inheritance.®

The construct concerning the inheritance of property is well illustrated in the case of Motsamai v
Motsamai. In this case, the deceased, father to the Applicant and husband to the 1% Respondent,
died intestate leaving property including various houses.*® The 1% Respondent was married to the
deceased based on civil rights.*'The Applicant, the first son of the deceased from a previous
marriage, brought forth the application to court for an interdict on the registration of a house in
the name of the 1%'Respondent.*? The basis of his application to the court was that, even though
the deceased and the 1% Respondent were married under civil rights, Basotho customary law
applied.*® He claimed that because Basotho customary law was applicable, the 1%t Respondent
would not be able to inherit from the deceased for various reasons.** The two notable reasons
were that the woman, although married to the deceased, did not form part of the family and could
not inherit, and secondly, the principle of male primogeniture.®® In this case, the court decided
that because the Applicant was not the first male son of the 1%t Respondent, he could not claim
the status of heir to the estate of the deceased.*® If the Applicant was the first male son, he would
be entitled to inheritance and thus the 15" Respondent would disinherit or experience forfeiture of
some kind.*#

According to common law and national legislation, a man and a woman have the same rights
and control over property and there are no limitations.*® Section 18 of The Constitution of
Lesotho provides for freedom from discrimination.“° It states that no laws, subject to provisions
(4) and (5) of the section, shall make any provision that is discriminatory in itself or in its
effect.®® The Constitution also provides for the right to property in Section 34 (economic
opportunities).®® It states that “Lesotho shall adopt policies which encourage its citizens to

38 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 20.

39 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 20.

40 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).
a Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).
42 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011) .
43 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).
a4 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).
45 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).
46 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).
47 Motsamai v Motsamai and Others (CIV/APN/166/2008) [2011] LSHC 104 (30 September 2011).

48 Larsson A 'Housing conflicts and women's strategies in Lesotho', in A Schlyter (ed) A Place to Live, Gender

Research on Housing in Africa (1996) 66.

49 Constitution of Lesotho 2001.
50 Constitution of Lesotho 2001.
51 Constitution of Lesotho, 2001.
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acquire property including land, houses, tools and equipment; and shall take such other measures
economic measures as the State shall consider affordable”>2.

As the Kingdom of Lesotho moved towards national legislation governing land, two policy
review commissions worked to bring forth the National Land Policy in 2001.> From the
National Land Policy, the Land Bill was adopted, and the work of these two reforms was
considered a failed attempt at governing matters pertaining to Land Law.>* However, legislation
was later implemented to address the issues pertaining to Land, more specifically as regards
women.>® In March 2003, the Lesotho Gender policy was adopted.®® The Lesotho Gender Policy
makes reference to women and land as one of its objectives. A noted objective of the Gender
Policy is that it calls for women’s equal access to land as well as the control over land.%’
Molapo’s study notes that the status with respect to Land is an ambiguous case.®® The Land Act
of 1992, which amended the Land Act of 1979, gives women the capacity to acquire land, both
for agricultural purposes and for dwelling purposes.>® However, legislation still exists that limits
women’s property rights such as the Deeds Registry Act of 1967 which stipulates that a woman
married in community of property cannot have immovable property registered in her name.®°
The husband’s consent is very important to acquire immovable property, and if such consent is
absent; the woman is unable to acquire property.5:

Lesotho’s legal system, as mentioned above, is comprised of customary law as well as common
law. Women, under customary law, face the challenge of acquiring property due to patriarchal
practices. However under common law, there exists ambiguous legislation which either promotes
women’s access to property or limits women’s access to property. Lesotho ratified the Maputo
Protocol in 2004. The consequence is that Lesotho is under obligation to ensure the realisation of
the rights enshrined in the Maputo Protocol. The Maputo Protocol requires states to promote
women’s equal access to property. However, in Lesotho, women face discrimination regarding
property rights because of existing customary practices that prohibit women from acquiring
property. Article 2 of the Maputo Protocol requires that states eliminate all forms of
discrimination; however, there remain discriminatory practices in Lesotho regarding women’s
access to property.®? Article 6 of the Maputo Protocol promotes the rights of women to acquire

52 Constitution of Lesotho, 2001.

53 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 29.
54 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 29.
55 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 29.
56 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 29.
57 Ministry of Gender and Youth The Lesotho Gender and Policy (2009).

58 Molapo ELM Women and Patriarch in Lesotho: A Deconstructive Study (PHD Thesis, University of

Freestate,2005) 21.

59 Molapo ELM (2005) 21.

60 Lesotho Deeds Registry Act of 1969.

61 Lesotho Deeds Registry Act of 1969.

62 Article 2, Protocol to the African Charter on Human and Peoples’ rights on the Rights of Women in Africa
2003.

14
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property in their own capacity during marriage; however, where a woman is married in
community of property, the Deeds Registry Act requires that she obtains consent from her
husband in order for her to acquire immovable property. 53

The aim of this research is to conduct an analysis with respect to women’s property rights under
both customary law and common law with the aim to establish whether or not women in rural
Lesotho’s property rights are being realised.

1.2 PRILEMINARY LITERATURE REVIEW

Under the Constitution of Lesotho there is no distinction between men and women concerning
the right to acquire property, however that is just on paper.®* It does not yet have an impact on
the practices that arise from customary law and common law.%® The Kingdom of Lesotho has a
customary code which is known as the Laws of Lerotholi.%® These laws were put into effect in
1903 and still remain the main source of customary law in Lesotho.®” Juma notes that unlike
various legal systems whose customary laws were overthrown by liberal constituencies, the
Kingdom of Lesotho’s legal situation is different as their customary law continues to remain in
effect forty years post-independence.®® Despite the various perspectives with respect to the
relevance of customary law in the present times, and the various rulings of the judiciary with
respect to customary law, and activism, customary law in Lesotho continues to persist in a
Constitutional era.®®

Under customary law, only married Basotho men were entitled to land distributed by the chiefs
or herdsmen in their respective communities.”® A Basotho man was entitled to three pieces of
land for the sustenance of himself and his household.’* This limitation in respect to married men
being granted land stemmed from the belief that men were the heads of households.’ The effects
of the customary practice were that women could not acquire land of their own; instead they
acquired land indirectly from their husbands.” If it happened that there was a divorce or
separation, the woman would lose the right to her husband’s land.”* This woman was expected to

63 Article 6, Protocol to the African Charter on Human and Peoples’ rights on the Rights of Women in Africa
2003.

64 Mapetla M (1999) 71.

65 Mapetla M (1999) 71.

66 Juma L ‘The Laws of Lerotholi: Role and Status of Codified Rules of The Custom in The Kingdom of
Lesotho’ (2001) 23 Pace International Law Review 95.

67 Juma L (2001) 95.

68 Juma L (2001) 95.

69 Juma L (2001) 95.

70 Larsson A (1996) 66.

n Larsson A (1996) 66.

72 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

73 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

74 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).
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reincorporate herself into the home and land of her parents.”® Her father or brother could lend her
land for small scale farming, but that would be until the woman remarried.”® The category of
widows was granted rights to the late husband’s fields provided that she would continue living in
that village and did not remarry.”” According to custom, one of the late hushand’s fields was
reallocated, upon his death, to someone related to the deceased who had not acquired land of his
own. Upon the widow’s death, the land she had rights over would return to the chief or herdsmen
in order to be redistributed."®

Customary law has been said to be used to deny women the right to have ownership over land.”
This diminishes their capacity to participate in the economic development of the regions to
which they belong.® Research has observed patriarchy as being a feature of customary law, and
it is because of this feature that ownership of property and land is vested in men and thus
subjecting women to the status of perpetual minors and stripping them of all their capacity to
acquire ownership of land.8! Contrary to the observation above, research argues that the notion
that women are unable to acquire ownership over capital assets is not well founded because
assets are said to belong to the family as a whole rather than to an individual despite the position
they hold within the family.®? In light of this argument, male domination as regards the
ownership of property is an incorrect interpretation of customary law.%

Laws were enacted in Lesotho with the aim of improving the legal status of women concerning
land rights.® According to Fogelman, the laws enacted were supported and sponsored by the U.S
government.®® The Laws enacted are as follows: The Local Government Act 1997, which came
into force in 2005; Capacity of Married Persons Act 2006; and Land Act 2010. The Local
Government Act in its clauses moved the powers to allocate land from chiefs to members of an
elected committee.®® Part I, section 3 of The Capacity of Married Persons Act placed full
property ownership rights on women as opposed to subjecting them to the status of a minor and
thus vesting these rights in the control of their hushands or fathers.®” The Land Act 2010 was

7 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

76 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

7 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

78 Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

I Gay J Basotho Women'’s Options (Phd Dissertation, Cambridge University, 1980).

80 Juma L “ “Repugnancy” to “Bills of Rights” African Customary Law and Human Rights in Lesotho and South
Africa’ (2007) 94.

81 Juma L (2007) 94.

82 Juma L (2007) 94.

8 Juma L (2007) 94.

84 Fogelman C ‘Measuring Gender, Development, and Land: Data-Driven Analysis and Land Reform in
Lesotho’ (2016) 1 World Development Perspectives 37.

8 Fogelman C (2016) 37.

86 Fogelman C (2016) 37.

87 Fogelman C (2016) 37.
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considered a major shift in the rights of women as regards land rights.® This Act moved
women’s rights with respect to land from customary authorities to an open market.%

Research further suggests that the Constitutional right to property and land awarded to men and
women on an equal basis is contradicted by another section of the Constitution.®® Matashane-
Marite suggests that its major flaw is in Section 18 (4) (c) of the Constitution.®* Section 18 (1) of
the Constitution states that subject to provision (4) and (5) no laws may be enacted that are
discriminatory.®?However, provision (4) (c) qualifies discrimination that is founded on
customary law or customary practices.®® Matashane-Marite suggests that these laws that
disqualify the non-discriminatory clause promote inequality between women and men.%* The
consequence of this inequality contributes to the slow development of the economy.**This is
because women are unable to contribute, on an equal basis, to economic development.®®
Research further suggests that because the greater majority of Basotho women are subject to
customary law, the discrimination of women in Lesotho is justified by the Constitution with

88 Fogelman C (2016) 37.
89 Fogelman C (2016) 37.
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respect to their property rights.®’This research suggests that the prohibition of women’s property
and land rights plays a role in the lack of growth in the economy.® Contrary to the perspective
above, Moguerane suggests that women’s acquisition of property such as a house is not a
currency for a woman to independently participate in the public life.**Women’s ability to gain
independence and contribute to the public life, as well as the economic growth and political
development, is inseparable from her gendered relationships.!®This creates the notion that
despite a woman’s right to access property of her own, her involvement and contribution to
society will always be dependent on a relationship with a man.'* The basis of this argument is
that men, and not women, are the ones who have the power to transfer homes to others as
property. 102

Research as regards women’s rights to property and land has been explored from different
perspectives. Fogelman C has explored the rules governing the acquisition of property and land
with respect to women.'% Gay J’s research has observed the rules applicable as regard the
acquisition of property in a customary marriage as well as inheritance.'®* Matashane-Marite has
explored how women’s denial of property and land under customary law affects women’s ability
to contribute into the public life as well as the economy, and thus causing difficulties in the
economic growth of Lesotho.%®

Legislation suggests that there has been progress in the realisation of women’s property rights,
because of the Acts and Policies that have been put into place. However, Matashane-Marite, in
her research, sheds light on how these Acts and Policies are ineffective due to clauses that
promote inequality embedded in customary law, such as Section 18 of the Constitution.%
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Moguerane K’s research points out how, despite women’s ability to acquire property, their
participation in the public life and economic life cannot be separated from men because men are
then ones with the power to transfer property.%’

From the literature explored above, it can be deduced that there is scanty research which explores
the effects of the dual legal system on the property rights of women in rural Lesotho. The
research explored largely focuses on how property is acquired under customary law and under
common law. Research has explored how men play a role in the relationship between women
and their property rights. However, as mentioned above, research in respect to the realisation of
property rights of women in rural areas of Lesotho is limited. There is limited research focusing
on the complexities of acquiring property in a dual legal system, where customary law and
common law are both regarded as important sources of law. It is from this point that this research
will depart with the aim to extend the research by analysing women in rural Lesotho’s property
rights under both customary law and statutory law. The approach this research will take on is
establishing whether women in rural Lesotho are able to realise their property rights.

1.3 RESEARCH QUESTION
The main question of this research is:

Does the legal framework of Lesotho allow women in rural Lesotho the ability to exercise their
right to acquire property?

The following sub-questions will be answered:

e What are the Norms and Standards imposed by the Maputo Protocol, CEDAW and
other international human rights instruments as regards women’s rights to acquire

property?

e Does the legal framework of Lesotho allow for the realisation of the right of women
in rural Lesotho to acquire property?

e s the co-existence of both customary law and common law consistent with Lesotho’s
obligations under international law to realise the right of women to acquire property
without discrimination?

e How can Lesotho ensure the realisation of the property rights of women in rural areas
in accordance with its obligations under international law?’

107 Moguerane K (2018) 140.
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1.4 RESEARCH OBJECTIVES
The research objectives are as follows:

e To explore the protection of women’s property rights under common law of Lesotho

e To explore the effects of the Laws of Lerotholi (customary law) in respect to the
realisation of property rights for women in rural Lesotho

e To explore the extent to which the dual legal system in Lesotho realises the right of
women to acquire property in rural Lesotho

1.5 LIMITATION OF STUDY

With the aid of international legal instruments, regional legal instruments, national laws of
Lesotho, as well as textbooks, articles, and case law, this study will be limited to the right to
acquire property for women in rural Lesotho. This research will be limited to the right to acquire
immovable property focussing on land, marital property and inheritance of property.

1.6 FRAMEWORK OF THESIS

This research will require an approach that observes other disciplines besides that of Law
because simply applying the discipline of law will not be enough to fully explore the research at
hand. Apart from law being the major discipline of this research, this research will refer to the
discipline of sociology.

The research will engage with various legal instruments. It will engage with international legal
instruments that make reference to the right to property, particularly the property rights of
women. It is important to note that in respect to international law, this research will also engage
with General Comments of the Committees of the United Nations, the CEDAW Committee and
the African Commission in order to seek clarity on legal concepts that are not well defined in the
legal instruments. The engagement will be narrowed down to regional legal instruments in
Africa. The rationale behind this is that although the right to acquire property for women is a
Universal Right, the African legal system makes reference to issues that are specific to African
countries. The engagement will further narrow down to the national laws of Lesotho and the
Constitution of Lesotho which is the Supreme Law of the land. The engagement in national law
will also include customary law as it plays a significant role in the legal framework of Lesotho.

Having engaged with legislation which will be observed throughout the research, this research
will critically analyse the literature that other authors and researchers have contributed to the area
of study. This research will critically analyse the literature review in order to put into context
what other researchers have and have not addressed in their research, as well as derive important
information to strengthen this research.
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This research shall employ a gender analysis which involves analysing a given situation, a
context or an environment in order to shed light on gender equality issues.®

1.7 RESEARCH METHODOLOGY

This research shall be conducted through desk research. This research intends on using the
following material: International law and interpretations of international law. National law of
Lesotho which refers to the Constitution of Lesotho, Legislation in respect to property, policies,
and national policy reports, as well as Customary Law. This research shall also use journal
articles and books.

1.8 CHAPTER OVERVIEW

1.8.1 Chapter 1: Introduction

Chapter 1 of the introduction will give a brief background on the right to property using
international and regional legal instruments, particularly the Maputo Protocol, as well as
supporting commentaries. It will also include the problem statement of this research, the research
questions this research aims at.answering, as well as the objectives of this research. Furthermore,
it will also include the research methodology to be used for this research as well as the overview
of the chapters.

1.8.2 Chapter 2: International Norms and Standards on the right to property
Chapter 2 of this research will explore international legal instruments and regional legal
instruments with respect to the right to property. This chapter will be aimed at defining what the
right to property is, and the norms and standards established by legal instruments. In order to
explore this, the research will make reference to comments by committees, special rapporteurs as
well as academic writing.

1.8.3 Chapter 3: National Law and Policies on the realisation of the right to
property

Chapter 3 will focus on the national law of Lesotho as regards property in Lesotho. It will
critically analyse the effectiveness of legislation and policy in realising women’s property rights.
This chapter will also focus on the shortfalls of the legislation in realising the property rights of
women in rural Lesotho.

1.8.4 Chapter 4: Laws of Lerotholi (customary law) and the effects on the right
to property

Chapter 4 of this research will largely focus on the Laws of Lerotholi (customary law) with
respect to property, examining the extent to which these laws protect the property rights of

108 Office For Women ‘Gender Analysis Toolkit’ available at Gender Analysis Toolkit (cyima.qld.qov.au) [accessed on
30 March 2021].
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women. This chapter is aimed at establishing the property rights of women in Lesotho under
customary law.

1.8.5 Chapter 5: The co-existence of the Customary Law and codified Law in
respect to property rights

Chapter 5 of this research will focus on the dual legal system in Lesotho, common law and
customary law, with respect to women’s property rights. This chapter will be centred on
establishing whether the co-existence of these two legal systems promotes the realisation of
women’s property rights, or results in conflict of laws which restrict the realisation of women’s
property rights in Lesotho.

1.8.6 Chapter 6: Observations, conclusions, and recommendations
Based on the findings of the chapters above, this chapter will draw observations from the
research, and it will also make recommendations for the future.

2 http://etd.uwc.ac.za/



CHAPTER 2- INTERNATIONAL NORMS AND STANDARDS ON THE
RIGHT TO PROPERTY

2.0 INTRODUCTION

The following chapter shall establish the international and regional legal framework on the right
to property. This chapter will include a brief introduction into the right to property by defining
the scope and the content. This shall be followed by a discussion on the right to property under
various legal instruments, specifically the Universal Declaration of Human Rights, the American
Declaration on the Rights and Duties of a Man and the Protocol No.1 to the European
Convention on Human Rights and the Convention on the Elimination of All Forms of
Discrimination Against Women. The chapter will conclude by establishing the right to property
under the African Charter on Human and Peoples’ as well as exploring the provisions on the
right to property in the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights on Women in Africa.

2.1 DEFINITION, SCOPE AND CONTENT OF THE RIGHT TO PROPERTY
According to Olomojobi, the definition of the word “property” is important to understanding
property rights.%® A workable definition of property is the definition we find in law which is ““a
bundle of rights- a collection of rights over things enforceable against others. It contemplates
claims to tangible and intangible items™.*° Property can also be understood as anything one
can own or exercise control over.!’ However, Ankora notes that various case law under
international law and international human rights law favour the definition of property which
equates property with any “vested right”.*12 \Van Banning notes that this definition is very wide
to the extent that it is wider than the actual concept of property rights.!t

Various jurists, through their work, imply that access to property is very important when
establishing one’s economic status as well as one’s empowerment.*'* Property is classified as
either movable or immovable and these include land, housing, livestock, and possessions one
may use to start a business.!™ The inability to obtain and access property results in various

109 Olomojobi Y ‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902
(accessed 8 May 2020).
110 Olomojobi Y “‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902

(accessed 8 May 2020).

Ankora T K An Analysis of The Protocol To The African Charter On Human and Peoples’ Rights on The
Rights of Women in Africa: A Case of Women’s Property Rights in Ghana (published Master’s Thesis, The
University of Ghana, 2015) 18.

111

112 Van Banning TRG The Human Right to Property (2001) 12.

13 Van Banning TRG (2001) 12.

114 Olomojobi Y ‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902
(accessed 8 May 2020).
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implications such as lack of empowerment and access to justice, and a lack of social status in
society.*®The right to property is considered to be a complex right as it applies to many
disciplines of legal systems such as civil law, criminal law as well as human rights law.'
Property and contract both form part of exchange and trade which are important because these
are the basis on which an economic market is built.}'® The accumulation of property is often
associated with politics and power dynamics.®® It is argued that the protection of property rights
can have the effect of maintaining the status quo; the status quo being the protection of those
privileged against those who are disadvantaged and have no ownership of property.'?® The
protection of property rights is said to be an instrument used to protect the rich and powerful in
society.'?! The legal obligation placed on states to respect property rights implies that the state is
limited in its ability to interfere in matters concerning property and this plays a significant role in
the protection of property rights of those at a greater advantage.!?

The right to property is not only a matter of morality but also a binding obligation.?® Sprankling
notes that the scope of the right to property is difficult to define, however there are four core
aspects that may be used to map out the scope of the right to property.i?* Firstly, the right
includes a relationship between a human being and a government entity.'?®International law
prescribes the extent to which states must go to realise economic, social and cultural rights and
this applies to the right to property by either logic or analogy.'?® This principle may also apply to
intergovernmental bodies such as the United Nations.*?” The second aspect is that the right to
property is not absolute but rather a relative right.*?® This right may be affected by factors such
as cultural, social and economic factors that constantly evolve with time.*?® Interpreting this right
as an absolute right may lead to consequences such as a block in land redistribution process. The
right, in the simplest of terms means no one shall be arbitrarily deprived of the right to
property. 13 The third aspect is that property is not only limited to the property one requires daily
such as furniture and bank accounts but rather property of all kinds.*** The efforts to restrict that
right to property to that of family property as intended by the Universal Declaration of Human

116 Olomojobi Y “‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902
(accessed 8 May 2020).

17 Van Banning TRG The Human Right to Property (2001) 2.
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123 Sprankling JG ‘The Global Right to Property’ (2014) 52(2) Columbia Journal of Transitional Law 497.
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126 Sprankling JG (2014) 498.

127 Sprankling JG (2014) 498.

128 Sprankling JG (2014) 499.

129 Sprankling JG (2014) 499.

130 Sprankling JG (2014) 500.

131 Sprankling JG (2014) 500.

24

http://etd.uwc.ac.za/


http://dx.doi.org/10.2139/ssrn.2716902

Rights (UDHR) were not successful.*3? The right to property is now interpreted to include both
personal property as well as economic productive property.'3® The fourth aspect is that the right
encompasses the property one enjoys individually as well as property one enjoys in the
community of others.'3* The Western world focuses largely on the right to individual property
but that is not to be interpreted globally because the concept of property differs in various
regions.t*

Human beings are entitled to various rights on the basis that they are human and these rights are
referred to as human rights.13 These rights are inherent to all human beings regardless of their
ethnicity, sex, nationality, place of residence, religion, language and any other status.*®” The core
feature of human rights is its universality, and this establishes the notion that we are all entitled
to our rights without discrimination.'® These rights are interrelated and therefore they are
interdependent and cannot be separated from one another.**® It is important to note that human
rights are both rights and obligations.2*® One has the privilege of enjoying one’s rights; however,
one has the obligation to respect the rights of another.'** Obligations also extend to states as they
obligated to respect, protect and fulfil these human rights.**? These human rights are guaranteed
in legal instruments such as conventions, covenants, treaties, protocols and international
customary law.'*® Categorising the right to property as a “right” or as a “human right”
significantly affects the nature and content of the right.*** Classifying the right to property as a
“human right” implies that it is fundamental in nature. The term “human right” is used in
reference to freedom, immunities, and benefits which every human is entitled to enjoy in his or
her community.*® There have been questions arising as to whether the human right to property is
afforded to legal persons.*® At the core of a human right is that it is a right afforded to a human
being and not an entity.'*’ It is also argued that Article 17 of the Universal Declaration of Human
Rights suggests that this right is afforded to only natural persons through the use of the words
“human beings” and therefore the right is only afforded to natural persons.4®
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2.2 International Legal Framework on the Right to Property

The Universal Declaration of Human Rights (UDHR) sets the ground for property rights.14°
Article 17 of the UDHR states that everyone has the right to own property either on their own or
in association with others and further states that no one shall be arbitrarily deprived of the right
to property.® The UDHR is an important global legal instrument concerning property rights
because it contains a broad standard protecting property rights.*>*Although the right to property
is not expressed in the International Covenant on Economic, Social and Cultural Rights
(ICESCR) Article 3 states that the state is under obligation to ensure that there is equal
enjoyment of economic, social and cultural rights between men and women.*®? Likewise, the
International Covenant on Civil and Political Rights does not provide for the right to property,
Article 26 provides for equality before the law and that can be applied not only to civil and
political rights but to economic, social and cultural rights.*>3 In present times, over two thirds of
the member states to the United Nations are state parties to treaties that recognise the right to
property.'> These are treaties such as the Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention); the African Charter on Human and Peoples’
Rights (the African Charter); the American Convention on Human Rights (American
Convention); and the Arab Charter on Human Rights (Arab Charter) to name a few. 1%

2.2.1 The America laration on the Rights and Dutie a Man

The American Declaration on the Rights and Duties of a Man (ADRDM) was adopted in May
1948 before the UDHR.*® The ADRDM contains a clause on property which states that every
person has the right to own property as this is important to meet the essential needs for a decent
living and helps to maintain the dignity of an individual.*>" This clause is significant because it
creates a duty on American states to take measures to enable every individual to enjoy a
minimum amount of property. In the ADRDM the right to property is drafted as a social right.®
The right is further expressed in the American Convention on Human Rights which states, in
Article 21, that “everyone has a right to use and enjoyment of his property”.**°In drafting this
Convention there was a proposal to draft the clause which stated, paraphrased, that every person
has the right to use and enjoyment of property, as it is of paramount importance to the integrated
development of his personality and the law guarantees this right to all persons.'®® This draft,
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although rejected by drafters, is notable as it introduced the notion of “a minimal amount of
property”; an amount that is necessary for the integrated development of personality.®! Article
21 was then drafted into three subsections; the first subsection providing for the right to use and
enjoyment of one’s property; the second subsection being the prohibition on the deprivation of
one’s property except for cases where compensation is awarded and it is in the interest of the
public; and the third subsection which prohibits usury and any form of exploitation “by man for
man”.%%2 The last clause found in the third subsection is notable as it suggests that property rights
are limited by the rights of others, furthermore that a state is under the obligation to protect
individuals against the property rights of others.®3

2.2.2 Protocol No.1 to the European Convention on Human Rights

Grgic notes that the European Convention on Human Rights does not make reference to the right
to property because during the drafting of the convention, drafters could not reach an agreement
as to the content of the right to property.'®* The right was later recognised in Article 1of the
Protocol No. 1 to the European Convention on Human Rights (The Protocol).®® Article 1 of The
Protocol states that "every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest and subject
to the conditions provided for by law and by the general principles of international law. The
preceding provisions shall not, however, in any way impair the right of a State to enforce such
laws as it deems necessary to control the use of property per general interest or to secure the
payment of taxes or other contributions or penalties.”*%® In the Marcx v Belgium judgement it
was stated that the fact that Article 1 recognises the peaceful enjoyment of property is a
guarantee of the right to property.28” Through this judgement, we see the possibility of extending
the scope of Article 1 to guarantee the right to property other than simply protecting the right to
property from confiscation. 68

The application of Article 1 of the Protocol was later spelled out in the case of Sporrong and
Lonnroth which found that the three sentences of Article 1 create three rules of protection.®® The
rules are as follows: the general principle of peaceful enjoyment of property; the deprivation of
property subject to conditions; and the entitlement of the state to control the use of property in
accordance with general interest.1’® According to the judgement of Marcx v Belgium the scope of
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Article 1 of the Protocol applies to only existing possessions and does not guarantee the right to
acquire property.r’* However, the notion of possessions is not limited to only existing
possessions; other assets such as claims in respect of which an applicant can argue that he or she
has at least a “legitimate expectation” that they will be realised qualifies as possessions.!’?

Article 1 of the Protocol places negative and positive obligations on the state.>”® At the core of
Article 1 is the protection of one against unjustified interference by the state in order to
peacefully enjoy his or her possessions.’ This is a negative obligation as it prohibits states from
taking part in acts that infringes on one’s ability to enjoy one’s possessions such as expropriation
and destruction of property and planning restrictions.!” The application of Article 1 does not
solely rely on the state not interfering in the enjoyment of possessions but also the state taking
measures to promote the peaceful enjoyment of these possessions.t’® This is particularly the case
where the peaceful enjoyment of possessions is directly reliant on positive measures from
authorities.>”” The states obligation to take positive measures is seen in various cases,
particularly in Oneryildiz v. Turkey where the state was required to take measures to prevent the
destruction of property, and the case of Sovtransavto v. Ukraine where the state was under the
obligation to ensure that proceedings were fair to prevent the violation of the applicant’s property
rights.1’®

2.2.3 The Conven n the| Elimination of| All Foi of Discrimination
Against Women

The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
establishes the duty for state parties to implement measures to eliminate all forms of
discrimination that are enshrined in law, policies and practices.!’”® This extends to areas of
economic life as it further requires that women experience equal rights concerning the ownership
of property and the administration of such property.8° The United Nations Committee on the
Elimination of Discrimination Against Women explores the notion of women’s equal enjoyment
of property rights by recognising that the right to own and manage property are of importance to
women’s enjoyment of financial independence. 8!
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2.3 The Right to Property under the African Human Rights System

The right to own property stepped out of an African tribal society when the right to property was
granted as an individual right.*®? During the time of African tribal societies, three principles were
attributable to property rights.'® The first principle was that there was no private ownership of
land.*®* The second principle implied that one would be guaranteed to security of tenure for as
long as tribal laws and customs were obeyed.'® The third principle was that every person
belonging to the tribe was guaranteed use of the land.*®® The African tribal society and property
rights began to phase away upon the creation of the money economy.!®” Subsequent to the
development of the money economy, the concept of commercial crops was introduced and this
replaced the traditional subsistence farming. This system promoted the individualisation of
tenure as opposed to traditional corporate and collective systems. 88

The period during which the right to property transitioned from an African tribal society to an
individual right, Africa was largely dependent on natural resources such as land and minerals.!8®
This period was also characterised by colonialism and the domination of plantations by foreign
authorities through the establishment of rights under unacceptable conditions.*® In the late
1970s, many states began to emerge from decolonisation and that resulted in the desire to regain
authority of plantations from the foreign authorities and companies.***

2.3.1 The African ( r on Human and Peoples' Right

The African Charter is a regional legal instrument drafted to address the rights of Africans.® It
is important to establish the African context prior to and during the drafting of the African
Charter.'® In the 1990s, countries in Southern Africa such as Zimbabwe and Botswana still held
a significant amount of land in common.*®* In such countries, land was in abundance and
registration was not a practice that was widely observed.® After decolonisation, factors such as
the nationalisation of agricultural land and estates led to the neglect of protection of individual
traditional rights.?®® This neglect has had a negative impact on those who are vulnerable in
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society such as women and illiterate people and those who have limited rights such as hunter-
gatherers. 1%’

The African Charter in Article 14 provides for property rights and states that the right to property
shall be guaranteed.'®® It further states that this right may be encroached upon only in the interest
of the public or in the interest of a community in accordance with law. The clause on the right
to property is criticised as it is said to be unclear on the instances to which the right may be
restricted.?®® The criticism is based on the fact that in Africa, property is confiscated with no
recourse to justice.?* The Kenyan case on the Endorois Indigenous People and their land best
illustrates how the property rights of vulnerable people in society are not protected.?%? In the
case of Centre for Minority Rights Development (Kenya) and Minority Rights Group
International on behalf of Endorois Welfare Council v Kenya (Endorois case), the Centre of
Minority Rights Development filed a complaint, assisted by the Minority Rights Group
International, against Kenya alleging that Kenya had violated the rights of the Endorois
community which resulted in their displacement from their ancestral land.?®® The Kenyan
government evicted the Endorois community of about 60 000 people from their homes around
Lake Bogoria.?** The purpose of these evictions was for the establishment of a Nature Reserve
and tourist facilities.?%® The Endorois community was displaced from their land with no adequate
compensation for the loss of their property.?® The case was first brought before an international
tribunal which ruled in favor of the Endorois community stipulating in its judgment that the
evictions were a violation of the Endorois community’s right to property as indigenous
peoples.?%” In the African Commission’s judgment it stated that because of the clear historic
attachment to that particular land, the Endorois community had property rights over that land.?%®
The African Commission’s decision in the Endorois case gives way for the realisation of
women’s right to sustainable development provided for under Article 19 of the Maputo
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Protocol.?® Article 19(c) of the Maputo Protocol states that state parties should take appropriate
measures to promote women’s access to and control over land and guarantee their right to
property.?*® Therefore the decision declaring that the Endorois community had property rights
over the land in question subsequently provides for the right of the Endorois women to access
and control land.?!!

In an African context, the right to property is interpreted to be a broad right which includes the
protection of real rights of individuals and peoples as well as a right which may form a part of a
person’s matrimony.2!2 The right protects one’s peaceful enjoyment of one’s property but it may
also be limited by the state in a manner that is non-arbitrary.?*® Article 14 extends protection to
rights guaranteed by tradition and customary law, these being the right to access and use land
and other natural resources which are held in common.?'* This subsequently creates a duty on the
state to ensure security of tenure for rural communities.?*®> The African Charter places other
duties on the state concerning the right to property and these are as follows; the duty to ensure
peaceful enjoyment of property and the protection from forced eviction; the duty to ensure that
there are legitimate reasons for limiting the right to property for public need or in the general
interest of the community; the duty to ensure that there is public participation and transparency
in acquisition processes; and the duty to ensure that there is adequate compensation for public
acquisition of property which fairly balances the rights of the individual and the greater interest
of the society.

State parties to the African Charter are under the obligation to respect, protect and fulfil the
rights of women.?'® Women’s rights are considered to be rights and entitlements that are claimed
for women and girls worldwide.?!” Despite the duty placed on states concerning the rights of
women, in various communities these very rights are disregarded and violated.?*® These rights
may be suppressed by law due to practices and behaviour in different societies.?!® Women’s
rights are grouped together and differentiated from other human rights because they often differ
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from the freedom and rights that are recognised for men and boys.??° The Convention on the
Elimination of All Forms of Discrimination (CEDAW) establishes the duty for state parties to
take measures in order to eliminate all forms of discrimination that are enshrined in law, policies
and practices.??! This extends to areas of economic life as it further requires that women
experience equal rights to the ownership of property and the administration of such property.???
The United Nations Committee on the Elimination of Women explores the notion of women’s
equal enjoyment of property rights by recognising that the right to own and manage property is
of importance to women’s enjoyment of financial independence.??® Globally, the realisation of
women’s property rights increases their autonomy and decreases their dependence on men.?
Studies have shown the various effects of women’s acquisition of property on their well-being
and one of them being that women who have access to their property are at a greater advantage
concerning avoiding and managing the Human Immunodeficiency Virus/Acquired Immune
Deficiency Syndrome (HIV/AIDS).?% However, despite the property rights awarded to women
as well the positive impacts that the realisation of these rights have, women are still excluded
from exercising their property rights.??

The ambiguity of Article 14 of the African Charter results in a substandard degree of protection
of women’s property rights.??” Although the African Charter is an important legal instrument
concerning human rights in Africa, it does not adequately address various rights.??® The result of
the inability to address certain rights adequately, the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women (Maputo Protocol) was adopted, in accordance
with Article 66 which encourages the adoption of legal instruments to supplement provisions of
the African Charter.??° The Maputo Protocol was adopted to address various rights of women in
Africa, rights that the African Charter does not extensively provide for.?*°® The Maputo Protocol
attempts to lay down the foundation of women’s property rights in Africa.!
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2.3.2 The Maputo Protocol

According to Viljoen, during the 1990’s, women’s rights movements began to gain momentum
in Africa and this brought these rights to the attention of the African Commission.?*? This
brought about the establishment of the position of the Special Rapporteur on The Rights of
Women in Africa.?®3 In 1998, the process of drafting a document that would address the rights of
women in Africa was already underway and that stirred a debate whether or not to adopt the
legal instrument.?** Some participants of the debate were against the position of adoption as they
argued that the Africa Charter extends the rights to “everyone” and not “every man” and
therefore there was no need to create a supplementary legal document for women.?

Regardless of the reservations, the Maputo Protocol was then adopted as a legally binding
instrument to supplement the African Charter.?*®The preamble of the Maputo Protocol
establishes that despite the ratification of various legal instruments such as the African Charter
women are still victims of discrimination and harmful practices.?®It further states that the
Maputo Protocol is not to be viewed as an instrument correcting deficiencies in international
human rights law concerning women but rather as a response mechanism to the lack of
implementation of such human rights.?®® At the time when the Maputo Protocol was being
drafted there were two relevant legal instruments that addressed the rights of women, these being
the African Charter and CEDAW.2% The African Charter, in Article 2 states that the rights in the
African Charter are to be enjoyed by everyone without discrimination on any ground.?° Article
18(3) of the African Charter places a duty on states to ensure that states eliminate all forms of
discrimination against women.?4* Article 18(3) was criticised for merging the rights of women
with those of children and disabled persons and also being situated in the Article that mainly
focuses on family rights.?*? It is also argued that under the African Charter, some women’s rights
such as the right to property do not receive the necessary attention needed.?** The Maputo
Protocol extends the scope of various rights enshrined in the African Charter, an example being
extending the right to health care by taking measures to ensure that women in rural areas have
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access to health care.?** The Maputo Protocol is criticised on the ground that it is inconsistent
with the African Charter for two reasons.?* The first reason is that the Maputo Protocol omits
the feature that right bearers are not only individuals but also peoples; and secondly it omits the
feature that individual duties are named alongside individual rights.24

Viljoen notes that although CEDAW is a United Nations legal instrument aimed at the promotion
of women’s rights, it is criticised because it does not address the forms of discrimination and
harmful practices women in Africa face such as child marriages and genital mutilation.?*” The
Maputo Protocol expands the protective scope of CEDAW in order to address the numerous
issues faced by African women.?*® The Maputo Protocol is the first legal instrument to recognise
the right to medical abortion and it is also the first binding treaty to provide women with the right
to know the HIV status of her partner.?*® Among other differences, the Maputo Protocol
recognises various manners through which women may be deprived of their property rights and
therefore legislates in that regard.?>°

The Maputo Protocol provides for the right to property under various Articles; however the first
notable Article is Article 1 which defines discrimination.?* Article 1 defines discrimination for
the purpose of the protocol as being “any distinction, exclusion or restriction or any differential
treatment based on sex and whose objectives or effects compromise or destroy the recognition,
enjoyment or the exercise by women, regardless of their marital status, of human rights and
fundamental freedoms in all spheres of life.”?> The African Commission interprets
discrimination as any act or omission which has the effect of nullifying the equal enjoyment of
one’s socio-economic and cultural rights.?®® The African Commission states that equality and
non- discrimination ought to be interpreted to the “greatest extent possible” in order to facilitate
the full enjoyment of socio-economic rights.?>* To ensure the equal and full enjoyment of socio-
economic rights, a duty is placed upon states to pay particular attention to vulnerable and
disadvantaged groups.?® Article 2 provides for the various measures a state must take and these
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include legislative measures and regulatory measures, integration of gender perspectives in
policies, and supporting national, regional, and continental initiatives and directives aimed at the
eradication of discrimination against women.?*® The African Commission acknowledges that in
order to ensure the right to equality, special measures may need to put into place which could
largely favour women and other vulnerable groups in order to reduce or suppress discrimination
against them.®” These special measures should be aimed at the rapid improvement of the
position of women in order to achieve substantive equality.?®

In various countries in Africa such as Nigeria, married women have no control over property as
their husbands exercise full control over matrimonial property.?® To a large extent, this dilemma
is a result of religious and customary practices which are often enshrined in legislation.?®® The
lack of access to property segregates women from communal decision making activities.?5!
Article 6(j) provides for a married woman’s right to acquire property and administer it freely
during the marriage.?®? This provision of the Protocol ceases to have any effect in various
countries as there is lack of proactive national laws on the right and in cases where the right is
provided for in national laws, there is close to no action taken to implement the right.?3
However, there are countries such as Lesotho who have moved from national legislation
prohibiting women’s ability to acquire and administer their own property (Deeds Registry Act of
1967) to legislation which gives them full rights over their property (Capacity of Married
Persons Act).?®* According to Olomojobi, women are neglected and treated with prejudice in
matters concerning the right to succession and the right to equal opportunity; this prejudice
includes women undergoing divorce.?®® Under customary law, the general rule is that upon
divorce or separation, each party leaves the marriage with what he or she entered into the
marriage with.2% This general rule disenfranchises women as they seldom enter into a marriage

256 Article 2, Protocol to the African Charter on Human and People's Rights on the Rights of Women in Africa

2003.

African Commission on Human and Peoples’ Rights: Principles and Guidelines on the Implementation of

Economic, Social and Cultural Rights in the African Charter on Human and Peoples’ Rights, 16.

African Commission on Human and Peoples’ Rights: Principles and Guidelines on the Implementation of

Economic, Social and Cultural Rights in the African Charter on Human and Peoples’ Rights, 16.

259 Olomojobi Y “‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902
(accessed 8 May 2020).

260 Olomojobi Y ‘Women’s Right to Own Property’ available at http://dx.doi.org/10.2139/ssrn.2716902
(accessed 8 May 2020).

261 Olomojobi Y ‘Women’s Right to Own Property’ available at http://dx.doi.org/10.2139/ssrn.2716902

(accessed 8 May 2020).

Article 6(j), Protocol to the African Charter on Human and People's Rights on the Rights of Women in

Africa 2003.

263 Olomojobi Y ‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902

(accessed 8 May 2020).

Fogelman C ‘Measuring Gender, Development, and Land: Data-Driven Analysis and Land Reform in

Lesotho’ (2016) 1 World Development Perspectives 37.

257

258

262

264

265 Olomojobi Y ‘Women’s Right to Own Property’ available at http://dx.doi.orq/10.2139/ssrn.2716902
(accessed 8 May 2020).

266 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 19.

35

http://etd.uwc.ac.za/


http://dx.doi.org/10.2139/ssrn.2716902
http://dx.doi.org/10.2139/ssrn.2716902
http://dx.doi.org/10.2139/ssrn.2716902
http://dx.doi.org/10.2139/ssrn.2716902
http://dx.doi.org/10.2139/ssrn.2716902

with property and therefore leave with no property upon divorce.?®” Article 7(d) provides for
property rights during the process of separation, divorce and annulment of a marriage; it states
that a woman shall have a right to an equitable share of the joint property deriving from the
marriage.?®® Although this right is guaranteed under the Maputo Protocol and national
legislation, some court systems are reluctant on granting orders which ensure the equal share of
marital property due to the fact that there is often insufficient proof to show that a woman has
contributed economically to the joint estate.?®® However, there are cases which illustrate the
application of Article 7(d), one being Patience Oghoyone v. Daniel Oghoyone where the court
ordered that a woman had an equitable share of their properties as well as a joint ownership over
a business car.2"°

Customary law has denied women the access to ownership of land and this has limited women’s
ability to participate in economic development.?’* Ownership of land is vested in men and
therefore women can only access land and resources through men.?? Article 19(c) provides for
the promotion of women’s access to productive resources such as land and guarantees their right
to property.2”® According to Gray, the category of widows has been subjected to the customary
rule that upon the hushand’s death, she loses rights over the land.?’* The woman is also expected
to leave the matrimonial house for the control of the deceased’s family.?*There are some cases
where a widow may be allowed to exercise control over the land and stay in the matrimonial
home; however these cases are subject to conditions and one of these being that the widow does
not remarry.?’® Article 21(1) provides for a woman’s right to inherit an equitable share of her late
husband’s property and the right to continue to live in her matrimonial house.?’”” Seberu v
Sunmonu, although an old case that no longer represents the reality of the Yoruba people,
illustrates the complexities surrounding a woman inheriting an equitable share of her late
husband’s property in Africa.?’® In this case, one of the greatest complexities identified was that
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in many societies, women themselves are considered property of the husband.?”® In the case, the
court stated that among the Yoruba people, a woman could not inherit from her late husband’s
estate because she too, is to be inherited by one of the husband’s relatives.?®® South African law
of succession has developed to the extent that it protects a widow’s right to inherit under both
common law and customary law.?8! It has also made the court system accessible to hear disputes
concerning inheritance from a late husband’s estate. 282

The order of customary succession is based on three principles.?®® Firstly, a family unit is
considered a cultural concept through which the material needs of the family is not the focal
point; secondly male primogeniture places a significant role in succession; and thirdly the male
line of descent is to be considered.?®* Male primogeniture prevents a woman from inheriting an
equitable share of her parents’ properties as custom stipulates that the inheritance goes to the first
male child.?8> Common law however, legislates on the how property is to be distributed in cases
of both intestate and testate succession.?® Article 21(2) provides for a woman’s right to inherit
an equitable share of her parent’s properties.?®” The application of Article 12(2) is seen through
various cases and one notable case is Bhe v Magistrate, Khayelitsha, where a matter was brought
before the court contesting a decision prohibiting a deceased’s female children from inheriting
from the deceased’s estate on the basis that they were female.?® In its judgment, the court stated
that a female child is entitled to inherit a share of her parent’s estate just as a male child
would.?8®

2.4 Conclusion

The right to property is diverse as it expands to various disciplines of law and is inclusive of
various forms of property both tangible and intangible. The right to property was first recognised
as a human right in the UDHR and has since then been recognised by various international legal
instruments and regional instruments. Property plays different roles in different societies and
therefore the realisation of the right to property also differs.
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Although the right to property is a globally recognised human right that applies to all human
beings without discrimination, the realisation of property rights in Africa is said to still face
challenges. The African Charter provides for the right to property, a right that must be respected
and protected by state parties, however, discriminatory laws and practices leave many vulnerable
to the violation of their property rights. Women form part of those vulnerable to the violation of
their property rights. To supplement and address factors that lead to the violation of women’s
rights, the Maputo Protocol was adopted. The Maputo Protocol addresses the property rights of
women in Africa, putting into consideration the challenges that women in Africa face concerning
their property rights.
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CHAPTER 3- NATIONAL LEGISLATION AND POLICIES ON THE
REALISATION OF THE RIGHT TO PROPERTY

3.0 INTRODUCTION

This chapter will introduce the country central to this research, Lesotho, and give a brief
background to its legislative framework. It will further observe the national legislative
framework on the right to property. The legislation central to this chapter is the Constitution of
Lesotho, The Deeds Registry Act, The Land Act of 1979 and The Land Act of 2010 as well as the
Gender Policy of 2003. CEDAW and the Maputo Protocol place a duty upon states to take
appropriate measures, including legislative measures, to ensure the protection of women’s
property rights. This chapter will analyse whether or not Lesotho’s legislative framework is in
line with its obligations under international and regional law.

3.1 BACKGROUND OF LESOTHO’S LEGAL FRAMEWORK

The Kingdom of Lesotho gained its independence from Great Britain in 1966.2%° After gaining
its independence, the Kingdom of Lesotho established a constitutional monarchy.?! The
monarch is a ceremonial position and the head of government is the prime minister who holds
executive powers.?%2 The Upper House of the bicameral parliament is comprised of 22 principal
chiefs who hold hereditary membership and 11 members who are appointed by the king based on
the advice by the prime minster.?®® The National Assembly is comprised of a total of 165
members who are elected for a 5 year term.?%

The Kingdom of Lesotho is completely surrounded by South Africa.?®® Apart from its capital
city and a few semi-urban areas, Lesotho’s economy largely thrives off subsistence farming in
the lowlands and foothills as well as the rearing of animals.?®® The country is not as rich in
mineral resources and as industrial as the other countries within the Southern African region.?®’
However, Lesotho has great water resources which contributes to its economic development and
has subsequently led to a bilateral treaty with South Africa through which Lesotho would supply

2%0 Yaun B, Connolly K &Bell ME ‘Lesotho’ in Yaun B, Connolly K & Bell ME A Compendium of Countries with
an Area-Based Property Tax (2009) 117-121.

291 Yaun B, Connolly K & Bell ME (2009) 117.

292 Yaun B, Connolly K & Bell ME (2009) 117.

293 Yaun B, Connolly K & Bell ME (2009) 117.

294 Yaun B, Connolly K & Bell ME (2009) 117.

295 Maqutu WCM & Sanders AJGM ‘The Internal Conflict of Laws in Lesotho’ 1987 Comparative and
International Law Journal of Southern Africa 377.

2% Magqutu WCM & Sander AJGM (1987) 377.

297 Maqutu WCM & Sander AJGM (1987) 377.
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299
300

South Africa with water.?® Lesotho is divided into ten districts and the capital being Maseru.
All the district headquarters are urban and this makes the total number of 15 urban centres.
Lesotho Urban areas are not as big as those in other African countries.*%

According to Maqutu, Lesotho is a unique African country because it has one system of
customary law which is applicable in the whole country.®*> However, despite the system of
customary law, due to colonialism which imposed a mixed system of Roman-Dutch and English
law, Lesotho is governed by a dual legal system.®®® The remarkable survival of customary law
despite the attempts to make it die down is said to be a unique feature in the legal system of
Lesotho.®®* The modern Lesotho citizen is subject to the governance of two sets of laws;
customary and common law.3%

3.2 LEGISLATIVE FRAMEWORK ON THE RIGHT TO PROPERTY
The following section will discuss the relevant legislation on women’s right to property in
Lesotho.

3.2.1 THE CONSTT ON'OF LESOTHO

The Constitution of Lesotho states that Lesotho is a sovereign and democratic Kingdom and the
Constitution is the supreme law of the land.3%® The executive authority in Lesotho is vested in the
king however the exercise of this power is subject to exceptions.®*” It is to be exercised in
accordance with the advice of cabinet members and a minister under the general authority of the
cabinet.3®® The Constitution of Lesotho contains a Bill of Rights through which fundamental
human rights and freedoms are recognised and protected.®* The recognition of these rights and
freedoms are to be recognised irrespective of “race, tribe, and place of origin or residence,
political opinions, colour, creed or sex”.®'% The rights considered are rights such as the right to
life, the right to freedom from torture and slavery, freedom of movement and residence, right to
personal liberty, the right to respect for private and family life and the right to freedom from
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arbitrary seizure of property.®!! The Bill of Rights also contains limitations to the rights provided
in order to ensure that the enjoyment of these rights do not prejudice the rights of others or the
public interest.3'2

According to Juma, the right to equality is one of the most fundamental rights where the
protection of human rights is concerned.®!? In the Lesotho Constitution, the right to equality is
not only protected as an individual right but also within the general rights contained in the Bill of
rights.31* Section 18 of the Constitution provides for freedom from discrimination which states
that no law shall make any provision which is discriminatory either of itself or in the application
of it however, Section 18(4) (d) does not offer protection to citizens against discrimination under
customary law.3® Section 19 provides for equality before the law and equal protection of the
law.3® The Constitution does not define what equality before the law and equal protection of the
law is and neither does it draw a link between equality and differentiation that leads to unfair
discrimination as other Constitutions do.!” In the South African Constitution equality is linked
to the prohibition of unfair discrimination and this-is observed in the case of Prinsloo v Van der
Linde.3!8 In the Prinsloo case, the court stated that “unfair discrimination” is defined as “treating
persons differently in a way which impairs their fundamental dignity as human beings.”3°
Equality before the law can be defined to simply mean equal treatment for persons in similar
situations and equal protection of the law means that existing laws are applied or enforced
equally on all people in similar situations.®?° In a concluding observation by the Committee on
the Elimination of Discrimination Against Women (CEDAW Committee) to Lesotho, the
Committee on the Elimination of Discrimination Against Women noted that Section 18 of the
Constitution of Lesotho does not provide for an explicit prohibition of discrimination against
women as defined by Article 1 of CEDAW.3*' According to the CEDAW Committee, the
Constitution has adopted exceptions to the .principle of non-discrimination in various aspects
such as marriage, divorce, property and other matters that fall under personal law as well as
matters where customary law is found applicable.®?? In the concluding observation, the
Committee on the Elimination of Discrimination Against Women recommended that Lesotho
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speed up its Constitutional review and pay special attention to sections of the Constitution, such
as Section 1, that give way to discrimination against women.3?®> The CEDAW Committee also
recommended that Lesotho includes the prohibition of discrimination against women in both its
Constitution and appropriate legislation concerning matters such as marriage, divorce, devolution
of property as well as where customary law is applicable.3*

The right to property is provided for in Chapter 11, section 34, which states that “Lesotho shall
adopt policies which encourage its citizens to acquire property including land, houses, tools and
equipment; and shall take such other economic measure as the state shall consider affordable”.3%
It is further addressed under Chapter X which provides that in Lesotho, land is vested in the
nation and the power to grant interests and rights is vested in the King in trust for the Basotho
Nation.3?® This power is also exercised by the Chiefs on behalf of the king in accordance with
the Constitution and any other law applicable.®?’

3.2.2 THE LAND AC

The principal legislation as regards land is the Land Act of 1979 (Act of 1979) which is a
consolidation between the Land Act of 1973 and the Administration of Lands Act of 1973.%28
According to af Ornas, in 1973, the National Assembly enacted two Acts in order to control and
bring efficiency in land distribution.®?° The Land Act of 1973 was repealed by the Act of 1979
and the Administration of Land Act never came into effect because it was strongly opposed by
chiefly groups.®° The Act of 1979 was enacted and it recognised the principle of the King being
the guardian of the nation’s land.** The Act of 1979 recognised negotiability and transferability
of land in lease hold terms but it withdrew the legal right to own a piece of land without any
limitations on its use.®*? The Act of 1979 brought discontent to many Basotho citizens because
unlike previous land laws, it stated that land would be held .in trust by the state and not “His
Majesty the King”.3® The Act of 1979 was largely criticised by chiefs because it was viewed to
weaken the powers of the chiefs in land allocation as well as a shift away from the customary
regime. 33

323 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of

the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.
UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.

324

325 Section 34, Constitution of Lesotho 2001.

326 O’Leary B L (1968) 268.

327 O’Leary B L (1968) 268.

328 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 35.
329 af Ornas AH & Salih MA Environmental Stress and Security in Africa (1989) 123.
330 af Ornas AH & Salih MA (1989) 123.

31 af Ornas AH & Salih MA (1989) 123.

332 af Ornas AH & Salih MA (1989) 123.

333 af Ornas AH & Salih MA (1989) 124.

334 af Ornas AH & Salih MA (1989) 125.

42

http://etd.uwc.ac.za/



The Act of 1979 is the principal law governing the administration of land held under customary
law which applies to most of the land in Lesotho.®® Ntlaloe’s study points out that the Act of
1979 had the following main features and objectives; the granting of title to land through
leasehold; the conversion of title to land; setting aside land for public purposes; the establishment
of a land tribunal; and the granting of public servitude.3*® The implementation of the Act of 1979
was accompanied by various problems and one of them was that chiefs continued to allocate land
illegally and used backdated land allocation certificates; this created difficulties in the conversion
of the title of land.3*’

The Land Act of 1979 was criticised on the basis that it did not recognise the rights of women to
own land.>*® The Act makes no reference to gender equality in its provisions.®*® In fact, the Act
of 1979 confirmed common customary practices that barred women from ownership of land.34°
For instance, the Act of 1979 provided for the first-born male ‘mojalefa’ of the deceased to
inherit land and thus excluding the widow or the female child.3*! This was later changed by the
1992 amendment Act which recognised women’s inheritance rights governed by customary
law.>*2 It provided that where a male whom land had been allotted to died, the widow would be
given the same rights over the land as her deceased husband had.®*® The Land Act of 1992 also
gives women the capacity to acquire land, both for agricultural and dwelling purposes.®**

3.2.3 THE DEEDS [ [RY ACT 1969

According to the General Comment 7 of the African Commission on Human and Peoples’
Rights, the contribution of women in acquiring marital property has been significantly
undermined by various factors such as gender discriminatory registration laws and policies.3*°
These laws and policies discourage women from owning property such as land and housing
jointly with their spouse.®*® These laws and policies are also inclined to giving preference to
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male spouses where registration of property is concerned.**’ The concept of marital power which
grants the male spouse power to administer the property of the female spouse has also
undermined women’s ability to acquire property. 48

In an effort to reform customary rules pertaining to the allocation and distribution of land, the
government enacted the Deeds Registry Act of 1969.%*° The Deeds Registry Act was aimed at
facilitating the registration of titles to non-agricultural and urban land.**° The Deeds Registry Act
is the principal statute concerning the registration of deed.®** The Deeds Registry Act provides
for rules and procedures pertaining to the registration transfers, bonds and subleases.3°?

The Deeds Registry Act has been condemned to be gender discriminatory, particularly towards
women.®3 According to the Deeds Registry Act, a statement giving the particulars of the marital
status of a woman is needed in order to register deeds in favour of a woman.*** Women who are
married out of community of property require the *“assistance” of their husbands in order to
register property in their name; this is not the case where a husband’s marital power is excluded
in a prenuptial contract.®> The same provision is found in the Administration of Estates
Proclamation of 1935 which provides for the husband’s marital power unless excluded in a
prenuptial contract.>*® In the case of women married in community of property, unless the
property is excluded from the community of property, property shall not be registered in their
name.®’ This status of women under the law means that women cannot be allocated land and
this also means that registration of joint property in a marriage is rare.>>® The Deeds Registry Act
also gives the registrar the authority to refuse to register property in the name of a married
woman whose rights are governed by customary law unless the registrar is compelled by the
court,3%°
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The Deeds Registry Act still exists as it has not yet been abolished.*® This is contrary to
obligations established under international law such as CEDAW.%%! Article 2 of CEDAW states
that parties are to undertake, without delay, appropriate measures in order to eliminate
discrimination against women.*®? Furthermore, Article 2(f) places the obligation on member
states to take appropriate legislative measures to modify or abolish laws that are discriminatory
against women.3%® Article 16(2) of CEDAW addresses marital property and it states that spouses
have equal rights to the ownership, acquisition, management, administration, enjoyment and
disposition of property.®®* The Maputo Protocol contains similar provisions as those contained in
CEDAW however these provisions specifically address women in Africa.3% Article 6 (j) of the
Maputo Protocol places a duty upon member states to ensure that a married woman has the right
to freely administer and manage her property.3%® This provision is based on the fact that under
most African cultures, women have no separate identities from their husbands as they are
considered perpetual minors and for that reason they are unable to administer and manage their
own property.3¢” With reference to Article 2 and Article 16 of CEDAW, and Article 6(j) of the
Maputo Protocol, Lesotho Deeds Registry Act is inconsistent with obligations placed by
international and regional laws based on the reasons that Lesotho has not yet abolished the Deeds
Registry Act which is discriminatory against women, and that the Deeds Registry Act prohibits
women from managing and administrating their own property. >

In practice, courts have not favoured women and instead have a tendency to refer to customary
practices even in cases where the parties relevant to the case are married in accordance with civil
law.>®® In Kurubally v Kurubally, a woman sought an order from the court to divide joint
property during the subsistence of the marriage.®’® The order was to serve as a measure to protect
her share of the property from her hushand’s gambling habit.®”* The court ruled in favour of her
husband and the woman was unable to have her share divided from the joint property.3’? In
Matjeloane v Matjeloane, a woman was also denied an order to divide joint property to prevent
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the husband from wasting their matrimonial property pending divorce.®® In this case, the court
stated that a husband’s marital power was absolute and that it applied to the whole matrimonial
property and also extended to the person of the wife.3”* The tendency to give preference to men
in matters concerning matrimonial property is contrary to the principle guaranteed in the
Constitution of Lesotho.>” Section 18(1) of the Constitution provides that no one shall be
subjected to unfair discrimination and furthermore, section 18(2) states that no one shall be
subjected to discrimination in the performance of the functions of any public office or any public
authority.3’® The cases presented above illustrate the violation of section 18 because the judiciary
discriminates against women as regards matrimonial property by making decisions that favor
men regarding the administration and management of property.3”

3.2.4 THE LAND ACT 2010

The principle of non-discrimination and equality established in various international legal
instruments including CEDAW and the Maputo protocol is important and central to women’s
land rights.3’® CEDAW and the Maputo protocol place an obligation upon states to ensure that
women enjoy their rights freely without discrimination and that is inclusive of land rights.3"
Equality required from these legal instruments is not only formal equality but practical equality
as well.® Article 14(2) of CEDAW states that member states ought to take appropriate
measures to eliminate discrimination against women in rural areas and to ensure, bearing
equality in mind, the development of their rural areas.®®! Article 14(2) (g) places an obligation
upon states to ensure that women in rural areas have equal treatment in land reform.38 Article
15(a) of the Maputo protocol places the duty upon states to ensure that women have access to
land as a means of food security.3% Article 19(d) of the Maputo Protocol also places a duty upon
states to ensure that women have access and control over land. 8

The government of Lesotho proposed a Land Bill in 2009 to improve the efficiency in Land
administration and management.®® The Land Bill was intended to replace the Land Act of
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1979.%8¢ The Land Bill was adopted to reflect the critical factor of land in social and economic
growth.®®” The Land Bill was later on gazetted as the Land Act of 2010 (Act of 2010).%% The
main objective of the Act of 2010 is to modernise land administration; regularise peri-urban land
and settlements; and facilitate investments which include foreign investments; and most
importantly, abolish customary land tenure in rural areas.®® The Preamble of the Land Act of
2010 states that the purpose of the Land Act is as follows; “...repeal and replace the law relating
to land, provide for the grant of titles to land, the conversion of titles to land, the better securing
of titles to land, the administration of land, the expropriation of land for public purposes, the
grant of servitudes, the creation of land courts and the settlement of disputes relating to land;
systematic regularisation and adjudication; and for connected purposes”.3°

The Act of 2010 was enacted to create an environment that is favourable for economic
investment because for years, Lesotho lacked efficient land markets which would allow foreign
investors to participate.®®® The Act of 1979 limited foreign investors and that presented as a
negative effect on improving the commercial use of land.®%? One notable difference between the
Act of 1979 and the Act of 2010 is that the latter has reduced partnership interest which foreign
investors are required to have with Basotho nationals in order to acquire land.®®® The Act of
2010, in section 6(1)(c), stipulates that Basotho nationals should own at least 20% of land that is
acquired by foreign investors as opposed to the Act of 1979 which required Basotho nationals to
own at least 51% of the land.3%

The Act of 2010 addresses the issue of land tenure insecurity in rural areas.®*® The dual nature of
Lesotho’s legal system where both common law and customary law apply legitimizes a parallel
customary land tenure system.3% Land rights under customary law are inherited along patriarchal
lines and this excludes women from inheriting land and thus despite their dominance as
household heads because of the migration of Basotho men into South Africa, women are
prohibited from owning land.*®" This prohibition also extends to the inheritance of land upon the
passing of the husband; such land rights had to be waived.**® Section 10(1) of the Act of 2010
states that where persons are married in community of property “any title to immovable property
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allocated to or acquired by anyone of them shall be deemed to be allocated to or acquired by both
partners, and any title to such property shall be held jointly by both”.3%® This provision is
applicable to all forms of marriages and irrespective of the date on which the marriage was
entered into.*® This provision removes previous provisions that only allowed for male
ownership and subsequently allows women who own land to gain access to credit if they wish to
invest in land.4%!

Issues of inheritance are always accompanied by the issue as to whether customary law or
common law should apply.*®?Although the Act of 2010 protects women’s rights to acquire land,
it does not protect women’s inheritance rights.*®® The Act of 2010 has an exemption for
customary law and this leaves women vulnerable when they try and protect their inheritance
rights in a statutory court of law.*** In Khatala v Khatala, it was established that in matters
concerning inheritance in cases of dual marriages, the courts have favoured the application of
customary law.*% The lack of consolidated laws on inheritance has led to undermined protection
of women’s property rights concerning inheritance due to the customary practices exempted by
the Act of 2010.4% The customary practice known as “property grabbing” allows the male
relatives of the deceased dispossess the widow of the deceased’s property.*®” Women in such
positions struggle to defend their possessions because of their emotional vulnerability.%® The
exemption for customary law in the Act of 2010 can be seen as failure of Lesotho to meet its
obligation placed upon it by Article 21 of the Maputo Protocol.*°® Article 21(1) places an
obligation upon states to ensure that a widow inherits from her husband’s property.*® Women
find themselves in even more vulnerable positions when the marriage was unregistered or when
they struggle to prove their marital status to the courts.*** Women who have lost property as a
result of dispossession by the male relatives have pointed out how patriarchal power, social
networks, bribes and corruption have been used to undermine statutory process and structures.**2
In Tsaone v Tsaone, the court stated that the son of the deceased had superior rights over the
deceased’s property and not the widow despite the fact that the couple had been married under
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civil law.*® The reason behind the judgement was that customary law does not provide for the
inheritance of a widow. !4

The vulnerability that women find themselves in also extends to the ability of a female child to
inherit.*!> This situation is not made any better because female children are limited in the
avenues they can use to challenge these practices.**® In the case of Mahase v Mahase, an
unmarried adult woman (the plaintiff) wanted to inherit from the estate of her adoptive father.!
The plaintiff’s uncle contested the inheritance on the ground that she was female.*® The Court
agreed with the plaintiff’s uncle and declared that he was the rightful heir to the estate.*'® All of
this was in spite of the argument that Lesotho is bound by international legal instruments such as
CEDAW, which prohibit discrimination.*?® The court relied on technical grounds stating that
Lesotho had not incorporated specific aspects of these international instruments into their own
national laws.*?!* The technical ground on which the court relied on is in itself an indicator that
Lesotho has not met its obligation under CEDAW which requires, in Article 2 (a), that a state
embodies the principle of non-discrimination in its legislation.*?? Lesotho is also under the
obligation, as stipulated in Article 2(a), to practically realise the principle of non-discrimination
as other appropriate measures.*?® Furthermore, Article 21(2) of the Maputo Protocol places a
duty upon states to ensure that women and men have equal rights to inherit from their parents;
this is an obligation Lesotho has failed to meet.*** The CEDAW Committee in its concluding
observation to Lesotho urged government to fully implement its obligations established by
CEDAW and also stated that the implementation of the convention is indispensable from the
realisation of the Millennial Goals.*?

3.2.5 POLICIES

CEDAW and the Maputo Protocol both place an obligation upon states to implement policies
and programmes to combat all forms of discrimination against women.*?® Article 2 of CEDAW
places a duty on states to adopt policy that will eliminate discrimination against women in all
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forms.*?” Article 7(b) places a duty upon states to ensure that women participate in the
formulation of policy.*?® Article 2(c) of the Maputo Protocol states that member states are under
the obligation to integrate gender perspectives in their policy decisions, development plans and
programmes as well as activities in all spheres of life.*?°

Policy responses in Lesotho have largely taken the form of legislation with the hopes that
effective implementation is all that is needed to solve matters pertaining to land and property
rights.*3® However, there are policies that the Lesotho government has adopted to address
property rights. 43

The Lesotho Housing and Land Development Corporation (LHLDC) was set up based on a
recommendation in the National Housing Policy which was prepared through the assistance of
the World Bank.**? Although the National Housing Policy was not fully adopted, some aspects
of it were followed and the major one being the merger of the then “Lower Income Housing
Company” and the “Lesotho Housing Corporation” into the LHLDC.***® The LHLDC is
mandated to provide opportunities for land and housing ownership for all income groups.*** It is
tasked with the duty to acquire and develop land for housing.**®The majority of the LHLDC’s
projects are in Maseru and other urban centres and therefore, projects are limited for those who
live outside of the urban centres. ¢

The co-existence of customary and common law has confused the status of women in Lesotho
because each law is used when it suits the individuals who are usually males.*3” Both common
law and customary law have negative implications concerning women.**® This reality of women
in Lesotho resulted in the adoption of the Gender Policy 2003 which is aimed at taking gender
concerns into account in all national policies, programs, budgets and plans in order to achieve
gender equality in Lesotho.**® The Gender Policy aims at addressing discrimination against
women in Lesotho.**® Aspects of the Gender Policy address, specifically, issues pertaining to
property rights and inheritance.** The Gender Policy condemns the Deeds Registry Act because
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it is a barrier to the progression of women and poverty alleviation.**? Furthermore, the policy
recommends the repeal of the Deeds Registry Act.*** Among other policy objectives such as
education, training and health care services, the Gender Policy makes direct reference to land.***
The Gender Policy establishes that many customary practices are detrimental to married women,
especially in the allocation of land.**® The Gender Policy makes reference to inheritance rights
for the girl child and points out that such area requires reform.*4 Finally, the Gender Policy calls
for Lesotho to honour its international commitments.**” The adoption of the gender policy can be
seen to be in accordance with Article 2 of CEDAW and Article 2(c) of the Maputo protocol
which both place a duty upon states adopt policy in order to eliminate discrimination against
women and to integrate gender perspectives into policy.*48

Tamale notes that there is a patriarchal belief that women cannot and should not speak up thus
confining women to the domestic arena of a family home.**® Tamale creates a metaphor that
resembles the position of women in Africa which; a female chicken that does not crow.*® This
metaphor is used to describe how women in Africa are unable to go against patriarchal values
and norms, and if they do so, it is-viewed as a bad thing.*** Tamale notes that in Africa, the
African male’s duty is to assume the position of power and allow his voice reign.**? When
women begin crossing these boundaries, voicing out their opinions and participating in
development, it is seen as a taboo.*>® This patriarchal belief is echoed in legislation and policies;
the Lesotho Gender Policy is aimed at debunking the patriarchal belief that women should only
be confined in the domestic arena.***

3.3 CONCLUSION

Lesotho has made progress concerning the property and land right of women. It has progressed
from the Act of 1979 which made no reference to women owning land to the Act of 2010 which
allows women to own land. It has also progressed from the Deeds Registry Act which prohibited
women from registering property in their own names, especially those married in community of
property, to the Act of 2010 which stipulates that women married in community of property also
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hold ownership of land acquired in the marriage. The progression is also observed in the
adoption of the LHLDC which is mandated to provide opportunities to acquire land for all
income groups. The Gender Policy has also played a role in the progress of property and land
rights for women in Lesotho as it plays a significant role in addressing discrimination against
women and considering women in the adoption of policies, programs and budgets. The Gender
Policy has also pointed out flaws in the Legal system of Lesotho and has pointed out the areas
that require development.

However, despite the remarkable changes, the legal system still has flaws that need to be
addressed in order to further the property rights of women in Lesotho and these flaws have been
noted by both the African Commission on Human and Peoples’ Rights and the Committee on the
Prohibition of Discrimination Against Women. The first flaw is that the Constitution exempts
customary law from the principle of equality. This poses as a great challenge because customary
law has a negative impact on the property rights of women and therefore, exempting customary
law from the principle of equality is in itself allowing discrimination to occur where customary
law applies. As established by the Committee on the Elimination of Discrimination Against
Women, this contravenes the obligation placed upon Lesotho by international law to combat
discrimination formally and also in practice. Secondly, the Act of 2010 has an exemption clause
for customary law concerning inheritance. The effect of this is that women have been made
vulnerable in respect to their inheritance rights because the exemption clause allows customary
practices to come into play. Lesotho is under the obligation, established by both CEDAW and
Maputo Protocol, to ensure that widows inherit from the estate shared with the deceased and that
women have the same inheritance rights as men as regards the property of parents. Lesotho is
largely reliant on legislation as a form of policy and thus there are limited policies concerning
property rights for women. The Lesotho legal framework requires consolidated laws concerning
property rights, and it could benefit from the enactment of more policies and development
projects that extend to rural areas of Lesotho and not only the urban centres.

In conclusion, by establishing the Gender Policy and enacting the Land Act of 2010, Lesotho
met some of its obligations under international law. However, clauses that exempt customary law
found in the constitution and the Land Act of 2010, the discrimination women face at the hands
of the judiciary and the fact that the Deeds’ Registry Act has not been abolished or amended
establishes that Lesotho has not met some of its obligations imposed by international and
regional law. Some of Lesotho’s laws are inconsistent with international norms and standards
and also violate certain provisions and rights found in the Maputo Protocol and CEDAW.
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CHAPTER 4- LAWS OF LEROTHOLI (CUSTOMARY LAW) AND THE
EFFECTS ON THE RIGHT TO PROPERTY

4.1 INTRODUCTION

This chapter centres on the Laws of Lerotholi and customary law concerning property in
Lesotho. This chapter will examine the extent to which women’s property rights are protected. In
order to establish property rights of women under customary law, this chapter begins by
discussing the Laws of Lerotholi and the manner in which it has influenced the present
customary law in Lesotho. Customary practices surrounding the acquisition of land, marital
property, succession and inheritance shall be central to this chapter.

4.2 THE LAWS OF LEROTHOLI

The Kingdom of Lesotho, unlike many other African states, is solely inhabited by the Basotho
people who are homogenous.“>> They all share one common ancestry.*® Prior to the 1800s, the
Basotho were loose communities with no overall ruler but instead formed parts of small
chiefdoms.**” Patriarchal customs were widely practised then; however, the customs and
traditions were constantly changed.*® As other Bantu groups in Southern Africa, the Basotho
reared cattle and the women engaged in subsistence farming.**® The economy revolved around
the homestead and the chief.*%°

The Laws of Lerotholi are said to be the most important written source of information
concerning the customary law and practices in the Kingdom of Lesotho.*®! In 1903, the earliest
version of the Laws of Lerotholi was drawn up by the National Council.*®?> The National
Council, which was aimed at strengthening the power of the chiefs, was adopted in 1903 and
during its first session, a proposal for a written formulation of Sesotho Law was brought up.*3
After days of deliberating and debating, the National Council adopted eighteen resolutions.**
Poutler notes that the session strongly gravitated towards reforming the native system in order to
obtain greater security of property and land tenure.*®® Native Laws consisted of tribal customs
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and judgements and opinions of important and respected chiefs.*®® These resolutions were
printed and circulated around Sesotho and they were named the Laws of Lerotholi or the
Lerotholi code.*®’

The Laws of Lerotholi were contemplated to equally protect the prerogative of chiefs and the
rights of the common people.*%® On one hand, the Laws of Lerotholi regulated matters such as
the succession of chieftainship, the power of chiefs to hold courts and the allocation of land
whilst on the other hand; it protected the right to property, the right to a trial before punishment
and the right to be allocated land for cultivation.*®® The Laws of Lerotholi also addressed matters
such as family law, with provisions governing inheritance and the position of widows, allocation
of property, and compensation for seduction and abduction.*’® The Laws of Lerotholi remained
without change for fifteen years until, during the period of 1917-1918, seven new laws were
enacted.*”* These laws concerned, inter alia, court proceedings, amendments to laws pertaining
to bride price and dowry and the observance of public holidays.*’> The Laws were further
amended and some portions have become obsolete.*”® The current version of the Laws of
Lerotholi is a merger of the 1903 version and the subsequent amendments, rules and
proclamations made by the Paramount Chief.*"

With the flux nature of customary laws in Lesotho, the Laws of Lerotholi began to be phased out
by various proclamations such as the Native Courts Proclamation of 1938 which abolished the
chief’s traditional courts.*”® The process of codification of customary laws was never complete
and as a result the Laws of Lerotholi could not be re-enacted to form part of the Native
Proclamation of 1938 and further affirmed by the colonial legislative authority.*’® In the case of
Griffith v Griffith (The Regency case) the Laws of Lerotholi were described as “‘lacking official
recognition’” but helpful in establishing the existence of a customary practice amongst the
Basotho people and the extent to which such a customary practice applied.*’” In this decision, the
court stipulated that the Laws of Lerotholi were not equal to any written law and that they were
to retain the status of any other unwritten customary law.*® Post-independence, the hierarchy
has remained the same with the Laws of Lerotholi recognised as a source of customary law in
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Lesotho.*”® The Constitution of Lesotho makes reference to customary law in sections 18, 45,
and 154; however it makes no reference to the Laws of Lerotholi.*® The Laws of Lerotholi hold
an important position in the legal system of Lesotho to the extent that they dictate not only the
economic and social activities of rural communities but also the nature of political governance in
Lesotho.*8t

4.2.1 THE BASOTHO CUSTOMARY LAWS

According to Juma, African customary law is often thought of as a collection of traditional
practices and customs that derive from culture and which dictate the manner in which people live
their lives.*® This understanding of customary law led to the belief that African customary law
had no role in matters of public law and commerce.“8® It was argued that law and institutions
necessary for economic development were not to be sought for in African law.*®* Such
assumptions rose from equating custom to law.*% It is important to distinguish law from custom
in order to facilitate the recognition of the role that African law plays in a legal system.*%® Allot
notes that custom refers to practice (what people do) and it is “the raw material out of which
customary norm is manufactured”.*®” Nabudere notes that law, on the other hand, is the norm
(what people ought to do).*®® From a judicial perspective, African customary law is said to be
rigid and static.®® This is a misunderstanding that stems from the fact that African customary
law has never been allowed to grow.*° African customary law has also faced a lot of distortions
and alterations that they no longer represent the core principles and values of the African
society. !

According to Modo, customary laws are indigenous norms and mores that are central to the
governance of the lives of people.*®> An important characteristic of customary laws is that they
are learned through the process of enculturation from a young age.*®® As children play out in the
village, they learn to act out the roles of men and women in a household and they soon become
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acquainted with the roles.*** Central to these laws are rules surrounding marriage, inheritance of
property, communal system of abode, and cordiality and respect towards one another including
strangers.**® Sociologists refer to custom or culture as behaviour that is observed by human
beings in human groups such as family, social class, playgrounds and churches.*%

According to Nhlapo, a feature that is viewed to be central to customary law is patriarchy;
however it is argued that it was supported by checks and balances which ensured the welfare of
women and children.*® It is further argued that it is as a result of distortions that customary law
has adopted this rigid posture and male dominance.*®® Customary law has been used to deny
women of several rights such as the right to acquire land and thus negatively impacting their
capacity to participate in economic activities in their regions.*®® Customary law has also enacted
perpetual minority over women and thus making them subject to male figures in their lives such
as fathers, brothers and husbands.®® The status of perpetual minority rids women from
protection offered by the law. %%

Customary Law in Lesotho governs the way people live through various principles and practices
and these practices are often founded on the superiority of men.>2 One of such principles and
practices is bride wealth, known as ‘““bohali”” in Lesotho.’® In Lesotho, ‘“ngoana ke oa
likhomo™” which means ‘“the child belongs to the cattle”’.>°* According to Sesotho custom,
rights in a woman are transferred on marriage from one male guardian, her father or a male
representative in the family, to another male guardian, her husband.>® When a man discovers the
woman he wants to marry, he tells his family who then approaches the woman’s family to inform
them of their desire to marry the woman.*% If the woman’s family approves, the two families
arrange for a day on which there will be an exchange of the bride wealth, bohali.>®” Bohali is
paid in cattle and the families negotiate on how many cattle the man’s family is to pay.® The
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man’s family can either pay the bride wealth in full, half, or according to an agreement.’®® The
power men exercise over women is seen as being facilitated by the practice of bohali because
Basotho husbands believe that they have bought their wives.!® This subsequently means that
marital power is vested upon men.>!! According to the Committee on Elimination of
Discrimination Against Women’s concluding observation on Lesotho, the practice of bohali is a
harmful practice, deeply rooted in patriarchy and that is stereotypical, that discriminates against
women.®2 Juma notes that male primogeniture or patrilineality is another practice observed
under customary law in Lesotho.®®® The rule of male primogeniture is a rule that excludes
women from any form of succession.>** The rule of male primogeniture favours men and not
women in matters of inheritance as well as succession.®'® The rule of male primogeniture has
prohibited women from chieftainship succession because, under customary law, chieftainship
succession is only applicable to the male descendants of the chief and not the female
descendants. >

4.3 CUSTOMARY LAW ON-THE PROPERTY RIGHTS OF WOMEN

The following section will discuss the property rights of women under customary law in
Lesotho. The discussion will largely focus on property rights concerning the acquisition of land,
marital property as well as inheritance under customary law. It is important to note that there is a
standard imposed on states by international law to ensure that states eliminate cultural practices
that are harmful to women and that hinder them from the enjoyment of their human rights.>!’
According to Article 2 (1) (f) of the Maputo Protocol, state parties are under the obligation to
commit themselves to eliminate harmful cultural and traditional practices which are based on the
inferiority of women and stereotypes against women,>8
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4.3.1 LAND ALLOCATION

Traditionally, land in Lesotho was governed by customary law and the rules and regulations
were codified under the Laws of Lerotholi.>*® Poutler notes that according to the Laws of
Lerotholi, land was considered to be communal property and it was not capable of being owned
by one individual.®® Chiefs held land in trust on behalf of the community and such land would
be allocated, by the chief, for the use of the allottee and his family. Chiefs were said to have an
administrative title over land at a village level.®® The rights to be allocated land were tied to
one’s membership in a community; however it was possible to allocate land to outsiders.>??

Under customary law, land was allocated to married males for agricultural and residential
purposes based on their requirements.? Three pieces of land were allocated to each married
male for cultivation purposes.®?* The first piece was for maize, the second for wheat and the third
for sorghum.>?® In order to be allocated land, there are certain requirements to be met; the person
had to be a bona fide Sotho (a citizen of Lesotho); the person has to be married and male; the
person has to succumb to the supreme power of the king; the person has to be declared a loyal
subject by his chief; and lastly, the person has to agree to observe the obligations expected of
him by the community.>?® If a person meets the criteria, that person will be given rights over that
land for life or for a limited period of time.>?" If the chief feels as though the land allocated is
being misused (overgrazing, inability to fight soil erosion or left barren for more than two years),
the chief can revoke the land.>®® Due to the fact that women are viewed as minors under
customary law, they cannot be allocated land and neither can they make decisions on the
cultivation of land.>?® Basotho women who are married can only access land through their
husbands.>° In the case of unmarried women or divorcees, land can be accessed through a male
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guardian such as the father or brother.%®! The reality is that customary law in Lesotho denies
women access and control over land and this has a negative impact on their status in society. 532

The denial of women access to and control over land is a violation of Section 34 of the
Constitution of Lesotho.>*® Section 34 of the Constitution provides for economic opportunities
for the citizens of Lesotho and provides for the right to acquire property including land.>3* Apart
from the violation of the constitutional right to economic opportunities, the cultural practices that
deny women access to and control over land also violate international norms and standards.>®
Article 5(a) of the Maputo Protocol states that states have a duty to ensure that women have
access to adequate food and nutrition and therefore, states ought to take appropriate measures to
ensure that women are provided access to land.> Article 19 of the Maputo Protocol provides for
the right to sustainable development of women and it states that women have the right to fully
enjoy their right to sustainable development.®®” In achieving this goal, Article 19(c) states that
the state should take appropriate measures to promote women’s access and control over land and
guarantee their right to property.>®

The Committee on the Elimination of Discrimination Against Women (CEDAW Committee) has
stated that rural women in Lesotho, who form majority of the state, are disadvantaged in matters
concerning the acquisition of land.>*® The state of rural women in Lesotho is characterised by
poverty.>*® The CEDAW Committee raised its concerns about traditional practices that prevent
women in rural Lesotho from acquiring and owning land.*** The CEDAW Committee urged
Lesotho to pay attention to the rural women and to ensure that they have access to fertile land
and also address customs and practices that have a negative impact on the acquisition and
ownership of land.>*2
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4.3.2 MARITAL PROPERTY

In order to form a Sesotho customary marriage, certain factors affect the capacity of the parties
to marry as follows; age, consent, mental capacity, relations by consanguinity or affinity, parties
to an existing or previous marriage.>*® There is no prescribed age for marriage under customary
law. In the case of a male, upon return from circumcision, he is considered a man and thus
eligible for marriage.>** On the other hand, women are considered perpetual minors so there is
no prescribed age, however eligibility is determined by their ability to procreate which is as a
result of puberty.®* The laws of Lerotholi provide that in order for a customary marriage to be
valid, both parties must consent.’*® Under Sesotho customary law, it is required that to form a
marriage, both parties should be sane or else the marriage is not valid.>*" A general rule of
Sesotho customary law is that a person has the choice to marry any person of choice however
this is subject to an exception.>*® A person cannot marry a blood relative in the direct line of
descendancy or ascendancy. This essentially means a marriage between a brother and sister,
father and daughter, mother and son, grandfather and granddaughter, and grandmother and
grandson is not a valid marriage.®* Lastly, a Sesotho customary marriage is viewed as being
inherently polygamous.®*® This is followed by the rule, established in Khatala v Khatala, that a
Sesotho male who is already a party to an existing marriage can marry as many wives as he can
in accordance with customary rites.>>* However, where a Sesotho male is married under civil
law, he is unable to marry another woman under customary rites and this is because a civil
marriage is monogamous in its nature.®? In the case of a widow, it is unclear whether a widow is
entitled to remarry after the death of her husband, however, it is believed that she may remarry
given that she obtains a divorce order from the deceased’s family or her family returns the bohali
to the deceased’s family.>>® The basis of this principle is that a woman is not only married to the
husband, but to the husband’s family as a whole.>**

The Basotho are known to have strong family relationships and the strength of the family is
measured by the behaviour of the children.®> The family unit in Lesotho is patrilineal and
patrilocal in nature and it consists of the parents, paternal uncles and their wives, as well as
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grandparents.>®® According to Lesotho culture, the duty of a man is to create a link between his
ancestors and his descendants and thus family increases the members of his lineage.>’ In the
case of a woman, family connections lose strength because patrilocality requires a woman to
leave her birth village and join her husband’s village.>®® Patrilocality essentially means that once
a woman is married, she ceases to enjoy the privileges from her family as she is no longer a part
of the family; she forms part of her husband’s family and she is no longer subject to the control
of her father but rather that of her husband.>*® Once a Sesotho woman enters her marital home,
she takes on the following responsibilities; child bearing and rearing and contributing to the
management and economic welfare of the family.*®® The social and economic status of a woman
largely depends on the existence of her marriage. >

The Basotho social system, which is polygamist at large, requires that a married man provides
each of his wives a house and cattle to sustain the home.>®? The property of one wife cannot be
used as the property of another wife.%®® This principle is based on the maxim “malapa ha a jane”
which means “houses do not eat one another”.** Once a hushand has allocated property to a
house, the property shall remain the property of that house.®®> A house is comprised of the
husband, wife and children and that property is to be used for that house.*®® A house may acquire
property in various ways such as the cattle received as bohali and property acquired by the
working husband or working wife. %

Women generally suffer from unequal rights to property during the existence of a marriage and
as well as upon dissolution of a marriage.®®® Customary marriages are generally in community
of property and both spouses own the property that they brought into the marriage.®*® Customary
law awards a man marital power over his wife and as a result, customary law vests marital
powers in the man to administer the joint property.>’® The man is also entitled to administer the
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wife’s property separately.®”* Under customary law, a woman cannot conclude contracts,
mortgage property in her name or register property in her personal right.%”2 Essentially, women
exercise limited or no decision making power in a marriage.®”® The marital power enables a
husband to alienate, pledge or mortgage the wife’s movable and immovable property without her
consent.®™ Since the husband is the sole administrator of the property, it is difficult for women to
protect their share of the property when there is suspicion of maladministration.>” If a woman
suspects her husband is not administrating her portion of the estate well, she is very unlikely to
be able to prove that he is acting in deliberate fraud.®’® This customary practice can be viewed as
a violation of various provisions under international law, CEDAW and the Maputo Protocol.>”
Article 15(2) of CEDAW states that a state must give women equal rights to conclude contracts
as well as equal rights to administer property.>’® Article 16 of CEDAW places a duty upon states
to ensure that there is equality between spouses in matters concerning marriage and family
relations.>”® Article 16(1) (h) states that spouses should be awarded equal rights in respect to the
acquisition, ownership, management and administration of property.>®® Similar provisions are
found under the Maputo Protocol regarding the administration of marital property.®®! Article 6 of
the Maputo Protocol states that states should ensure that both men and women have equal rights
in a marriage.® Avrticle 6(j) of the Maputo Protocol provides women the right to acquire
property as well as the right to administer it freely.>®® Awarding the husband the power to solely
administer the estate and taking away such power from a wife is a violation of the above
mentioned Articles of both CEDAW and the Maputo Protocol.>®* In the Concluding observations
of the CEDAW Committee to Lesotho, it was noted that there remains a persistence of harmful
and discriminatory customary practices regarding property rights in marriages.®® In the
concluding observation, the CEDAW Committee called upon Lesotho to prepare a family code
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that addresses unequal property and land rights.>® The CEDAW Committee also called upon
Lesotho to ensure that there is equality between men and women in marriages and to take
necessary measures in order to ensure that women have an equal share in marital property.®®’

The vulnerable position of married women and marital property increases where divorce is
concerned.®®® According to the African Commission on Human and Peoples’ Rights women in
Africa are adversely affected by discrimination and inequality that is associated with marital
property during the dissolution of a marriage.®® For women, marital property rights can be
considered to be most important in the context of a divorce mainly because they are important to
their economic and social well-being after the dissolution of the marriage.® Apart from the
economic and social well-being of women, the African Commission has stated that these rights
are important to women because ‘“they deserve them””.%! Under Basotho customary law, once
bohali has been paid, the prospects of divorce are slim because a woman has been married into a
family or a lineage.®> However, in the cases where there is a divorce, the woman is to return to
her family and bohali must be returned to the husband’s family.>®® Due to the fact that a
customary marriage is in community of property, the wife’s property is submerged into that of
her husband.>®* As a result of the matrimonial property system under customary law, when a
divorce takes place, there is no division of property.5® The only property a woman is entitled to
upon divorce is smaller property and not larger property such as immovable property acquired
during the marriage.>®® Women experience great difficulty in accessing the marital property
when the marriage has been dissolved and therefore they often only depend on the good will of
their ex-husbands to access the marital property.®®” There are instances where customary law
courts rule in favour of property settlement however, the High Court and Supreme Court have an
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inclination to set aside such judgements.>® The inability of women to access their share of
property after divorce is a violation Article 7 of the Maputo Protocol.>®® Article 7(d) of the
Maputo Protocol states that upon divorce, both spouses have an equitable share to the joint
property deriving from the marriage.%%

According to the African Commission, Article 7(d) should be interpreted to mean both men and
women share equal rights during separation, divorce or annulment of the marriage.®** Equitable
sharing should be seen in accordance to the principle of substantive equality which recognises
that equality can only be achieved if historical, social, religious, political and economic factors
are put into consideration.®?? The rationale behind substantive equality is to ensure that injustice
is avoided and all forms of contribution in the household or marriage are put into
consideration.®%® Equitable sharing in this context gives recognition to the reproductive role
women play in a marriage through labour and caregiving as an investment in the household or
marriage.%®* There are factors to be considered when establishing the equitable share: the
duration of the marriage, whether the couple has children, the reason behind the separation,
divorce or annulment, and the responsibilities of each spouse. 5%

4.3.3 INHERITANC ROPERTY

In Southern Africa, inheritance under customary law is subject to the rule of male
primogeniture.®%® However, there are legal systems in Africa, such as the South African legal
system, that have declared the rule of male primogeniture as unconstitutional.®®” In the Bhe case,
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Langa DCJ found that the rule of male primogeniture is discriminatory against women and
‘illegitimate’ children who are particularly vulnerable groups in society and not in the position
protect themselves.®® The Constitutional Court of South Africa stated that the rule of male
primogeniture subjects women to the status of perpetual minority and further violates their right
to dignity.5®® The rules surrounding inheritance are in no doubt more favourable to men than
women.®1% Basotho customary law provides that inheritance is passed through the male line
except in the rare case where a will is present.®* Wills registered in the Lesotho Deed’s register
are very few and this stems from the fact that women and men are reluctant to draft wills as there
are cultural expectations based on the patriarchal nature of customary law.5'? According to
customary law, the eldest son is entitled to inherit the parent’s property when the father dies and
this means that the widow cannot inherit the property that they acquired during the marriage.*3
In Tsosane v Tsosane, the court held that the son has superior rights over the widow regarding
inheritance of property.®'* The heir is identified as the first son of the first wife and the reason
for that is the heir is to remain in the family and perpetuate the lineage.%® There are instances
when the widow may be allowed to inherit the property of the deceased acquired during the
marriage and one is where the widow and the deceased never had a son.®® There are limitations
to this exception; firstly, the control of the property is under the supervision of the men in her
marital family; and secondly, in the event that the widow re-marries, she forfeits the property.5t
In general, widows have a very limited right to inherit and they often only have secondary rights
to use the property of the deceased hushand.®*® The customary law that gives the first born son
superior rights over the widow regarding inheritance of property violates rights relating to that of
a widow found in the Maputo Protocol.®'® Article 21(1) of the Maputo Protocol states that a
widow has the right to inherit an equitable share from her late husband’s estate and therefore the
customary practice that prohibits a widow from inheriting is a violation of Article 21(1).5%
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In cases where the heir is the first-born male, he is under the obligation to ensure that he provides
for the widow and her children.®? In such cases, the outcome is often that the widow has
usufructuary rights over the property which correlates with other rights that the widow may have
had over the property whilst the deceased was still alive.52? In the case of Lekaota v Lekaota, the
heir to the property of the deceased sold a part of the estate without the consent of the widow.523
In this case, the court ruled that the widow had usufructuary rights over the property and
therefore was entitled to the return of the property®?* Widows in Lesotho oppose customary law
in this regard because the heirs are irresponsible and often leave them in compromising positions
as they dispose of the property as they wish.%?°

Customary law prohibits a female child from inheriting from her late father’s estate.%?® The Laws
of Lerotholi prohibit a female from inheriting from her natal family because she is expected to be
married into another family where she is to assume a marital role.®?” In Mahase v Mahase, a
female child was prohibited from inheriting from her late father’s estate because her uncle
contested that it was not in line with customary-law which stipulates that a female child cannot
be an heir.%2® A female is also prohibited from inheriting from marital family because the first
son of the first wife is the legal heir.5?° In the cases where a parent is able to draft a will, there is
a general pattern that the first male son is the one to inherit all the property whilst the female
child inherits kitchen utensils, clothes and blankets.®*° From this pattern, we see how the female
child inherits property of very little value as opposed to the male child who inherits property of
greater value such as the family homestead.®®® However, there are some communities that,
nowadays, refuse to be bound by the customary practice of male primogeniture and instead
allocate property for female children to inherit.%®2 There are also instances where the heir is not
determined by gender but rather which child contributes the most to the wealth of the family and
that leaves room for female children to inherit property.® It is unfortunate that in the cases
where communities manage to break the customary norm, the courts are less accommodating and
favour the application of customary law.%** In Mohlabane v Mohlabane, an adopted son brought
an application before the court to annul the allocation of property which had been made to the
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female child who contributed to the wealth of the family.5%® The court annulled the allocation of
property regardless of the fact that the son had not contributed to the acquisition of the
property.®3 The court merely affirmed the position of customary law without looking into the
merits of the case and the reality of life.53” Prohibiting a female child from inheriting from the
parents’ property is a violation of Article 21(2) of the Maputo Protocol.®®® Article 21(1) states
that women and men shall have equal rights to inherit from their parents’ estates.®3°

In summary, widows and female children are very vulnerable to disinheritance for the following
reasons; the heir is the first born male of the first wife; when there is no male son, the widow is
the heir but under the supervision of the deceased’s family; disputes surrounding the property are
referred to the brothers of the deceased; and if the widow lived separately from the deceased
before the death, a council is needed to declare her as the rightful widow or else she may not
inherit.®*® The CEDAW Committee in its concluding observation to Lesotho has noted that
harmful practices surrounding inheritance that are discriminatory towards women are still
persistent in Lesotho.%** The CEDAW Committee has called on Lesotho to prepare a unified
family code that will be in compliance with CEDAW which addresses unequal inheritance
rights.®42

4.4 CONCLUSION

A core feature of customary law in Lesotho is patriarchy which means that men maintain a
superior role in society and family life. Women under customary law are considered to be
perpetual minors and thus limited in various aspects. One could say that the effects of patriarchy
and the status of a perpetual minor are that women have legal disabilities.

Women are perceived to be unable to handle affairs outside of managing a matrimonial home. As
a result of that, women in Lesotho cannot be allocated land. This rule is codified in the laws of
Lerotholi that only permits married men to have land allocated to them. Women can only access
land through the male figures in their lives such as their fathers and husbands. This is a violation
of Section 34 of the Constitution of Lesotho as well as Articles 5(a), 19 and 19(c) of the Maputo
Protocol. In present times, where women have started venturing into business and working on
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various projects, the fact that they cannot have land allocated to them limits their economic
growth and participation in society.

The situation surrounding marital property is ambiguous for various reasons. Firstly, when a
Basotho woman enters into her matrimonial home, she is given a house for her and her family
and this house may not be taken away from her; however, the woman can never leave her
matrimonial home as the owner of the house. It is built for her and her children; however it
remains the property of her husband’s family. Secondly, when a woman enters a customary
marriage, she is married in community of property and therefore her property is submerged into
that of her husband’s. The husband has marital power and therefore is the one in charge of
administering the property, including the wife’s property. In essence, he is permitted to
administrate the property as he so wishes and the wife has little to no say in it. Upon marriage,
the wife loses control and potentially ownership of her property. Thirdly, in the rare case of
divorce, the property is not split and therefore the woman leaves her marriage with none of the
property she entered into it with. These customary practices amount to a violation of Article 15
and 16 of CEDAW which provide women and married women the right to administer their
property freely as well as Article 6 of the Maputo Protocol.

In terms of inheritance of property, a widow and a female child are vulnerable and are least
likely to inherit. The rule concerning inheritance is that the first born male of the first wife is the
one to inherit. The rule has been confirmed in case law where the courts have stated that a
firstborn male of the first wife has superior inheritance rights to that of a widow. There are
instances were a widow and a female child may inherit but these are subject to restrictions. A
widow may inherit where there is no firstborn male child; however the property is under the
supervision of male relatives of the deceased. A female child may inherit given that she has
contributed to the wealth of the family but the application of this rule is limited because it has
often been set aside by courts. The customary practice that restricts widows and women from
inheriting from the estate of the deceased is a violation of Article 21 of the Maputo Protocol
which provides for the inheritance of both a widow and a female child.

In conclusion, customary law in Lesotho proves to be significantly inconsistent with the
international norms and standards regarding the property rights of women. There are violations
of various Articles under the Maputo Protocol, CEDAW and the Constitution of Lesotho itself.
From the above analysis, it can be concluded that Lesotho is not meeting the standards imposed
upon it by International Law as regards the property rights of women in rural Lesotho.
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CHAPTER 5- THE CO-EXISTENCE OF CUSTOMARY LAW AND
CODIFIED LAW IN RESPECT TO PROPERTY RIGHTS

5.0 INTRODUCTION

The following chapter will focus on the dual legal system of Lesotho with the aim of establishing
whether the co-existence of customary law and common law promotes the realisation of
women’s property rights without discrimination, or results in conflict of laws which restrict the
realisation of women’s property rights in rural Lesotho. This chapter will also establish whether
or not Lesotho is in compliance with legal obligations imposed on it by International law
concerning women'’s property rights. This chapter will make reference to the Maputo Protocol as
well as CEDAW as legal instruments establishing the norms and standards pertaining to
women’s property rights.

Lesotho has its indigenous laws as well as the additional law that was received from the Cape
Colony, Britain and Holland; Roman-Dutch and English Law which is amended and
supplemented by statutory law and case law.®** The average Lesotho citizen is governed by both
customary law and common law.%44 The customary law of Lesotho applies to the whole country
and is said to operate in the matrix of the general law.%* The general law of Lesotho defines
Sesotho customary law as the indigenous law of the land which is practiced by the people of
Lesotho. 54

5.1 CUSTOMARY LAW AND CODIFIED LAW CONCERNING PROPERTY

RIGHTS
The following section will compare and contrast customary law and codified law as regards
property rights concerning women, specifically land, marital property and properties which are
inherited. This section will also make reference to the Maputo Protocol and CEDAW in order to
establish whether or not the co-existence of customary law and codified law lead to the
realisation of women’s property rights in Lesotho.

5.1.1 LAND RIGHTS
Land is an important factor in social reproduction and when it is managed well, it improves on
human and economic development.®*” Shumba’s research has established that 70% to 80% of
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subsistence farming in Africa is done by women and on average, 60% of harvesting is done by
African women.5%4® Furthermore, women in sub-Saharan Africa produce up to 80% of all staple
foods.®*® However, despite women’s contribution in agriculture, they own less than 10% of
land.%*° To further prove this point, Banda notes in her research that in Kenya, 95% of land is
owned by men.%?! This is viewed as a drawback in sustainable development.®>? Women are said
to be handicapped by the fact that they cannot afford land, and also by the fact that there are
policies and practices that prevent women from acquiring land.®®® Gender-based discrimination
in laws, customs as well as practices has caused severe inequalities in women’s ability to access
land as well as control land.®>* Although many countries have taken note of the important role
that women play in agriculture, very few have paid attention to the fact that land tenure systems
are discriminatory against women.%® The effect of this is that women will continue to remain
marginalised and poor.%®® Richardson notes that the denial of access to land to women is a
contributing factor to the feminisation of poverty.®” According to Banda, the key to women’s
legal disenfranchisement in various legal systems is the restriction placed on their ability to own,
manage, and inherit property.®® Global platforms have acknowledged that women’s rights to
inherit and own land should be recognised and realised.*

Article 14(g) of CEDAW provides for the right to land.%®9 It states that rural women have the
right to access agricultural credit loans, marketing facilities, appropriate technology and equal
treatment in land reform and land resettlement schemes.®®* It is important to state that the main
objective of this article is to ensure women are not discriminated against in matters pertaining to
land reform.®%? Although Article 14(g) of CEDAW is marginal, the CEDAW Committee has
adopted an approach that is considered to be active concerning the land rights of women.®82 In
concluding observations, the CEDAW Committee has established the centrality of land rights to
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the fulfilment of women’s human rights.®®* Concluding observations by the CEDAW Committee
have identified key issues relating to women’s land rights and one of them being the guarantee of
non-discrimination in access to land under both customary and formal legal systems.%%®> Another
key issue is that the right to land is closely linked to means of livelihood such as food and water;
this relationship is also established in the Maputo Protocol.®%®

Article 15 of the Maputo Protocol provides for the right to food security and states that state
parties are to ensure that women have access to adequate and nutritious food.%®” According to
Banda, a significant number of African women live in the rural areas and this makes Article 15
the most important for rural women.®%® This Article encapsulates the challenges faced by rural
women in African countries.%®® Article 15(a) of the Maputo Protocol further states that state
parties should provide women access to land as a means of producing nutritious food.6”® Article
19 of the Maputo Protocol provides for sustainable development and states that women have the
right to fully enjoy their sustainable development.®* Article 19(c) states that state parties should
undertake appropriate measures to promote women’s access to and control over reproductive
resources such as land.®’? Banda notes that although there are women who work the land as well
as feed their families the produce of the land, Article 19(c) of the Maputo Protocol recognises
that women are often not granted the right to own the land.5”® This is because of discriminatory
sanctions imposed by law or cultural norms and traditions.®’ It has also been noted that given
the resistance to women acquiring land, the Maputo Protocol could have rather specified that
states have a duty to ensure that women have equal access to land ownership with men.%"
According to Elson, having an entitlement implies that one has ‘“access to an accountable
process in which the discretion of the decision maker is limited””.8"
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In Lesotho land rights are regulated under the Constitution and the Land Act of 2010.%77 Section
34 states that “Lesotho shall adopt policies which encourage its citizens to acquire property
including land, houses, tools and equipment; and shall take such other economic measures as the
state shall consider affordable”.5”® Initially, land rights were regulated under the Land Act of
1979, a consolidation between the Administration of Lands Act of 1973 and the Land Act of
1973.57 The Land Act of 1979 did not recognise women’s right to own land.%®° The Land Act of
1979 made no reference to gender equality and rather confirmed customary practices that
prevented women from access to and ownership of land.®®! The government proposed a Land
Bill in 2009 and it was later gazetted as the Land Act of 2010 which replaced and repealed all
other laws relating to land.®? Section 10 of the Land Act of 2010, which states that “any title to
immovable property allocated to or acquired by anyone of them shall be deemed to be allocated
to or acquired by both partners, and any title to such property shall be held jointly by both”,
removes previous provisions that prohibited women from owning land.%8 Section 10 of the Land
Act of 2010 enables women to own land and also gain access to credit in order to invest in
land.®8* This section can be viewed as one that gives room for the realisation of women’s
property rights, particularly land rights.®® However, although Section 10 of the Land Act of
2010 protects women’s right to acquire land, it does not protect their right to acquire land in
cases of inheritance.%®® The Land Act of 2010 has an exemption for customary law in matters
concerning the inheritance of land.®®’

The position under customary law is significantly different from the position under statutory law
because under customary law, women are not allocated land.®®® According to Basotho customary
law, land is only allocated to married men.%®® In order to be allocated land, there are certain
requirements to be met; the person has to be a bona fide Sotho (a citizen of Lesotho); the person
has to be married and male; the person has.to succumb to the supreme power of the king; the

677 Leduka RC ‘Lesotho Urban Land and Market Scoping Study’ (2012) 2 Roma 9.

678 Section 34, Constitution of Lesotho 2001.

679 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 35.

680 Ntlaloe KH Assessment of the extent to which Lesotho's Land Act 1979 (Act #17) had and impact on urban

morphology and patterns of Land development in Maseru and its peri-urban areas: The case of Mapeleng
and Sekamaneng (Master’s Dissertation, University of Natal,1998) 36.

681 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 45.

682 Sekatle, Pontso. "Securing land rights for the poor and marginalized in Lesotho." In World Bank Annual
Conference on Land Policy and Land Administration, 2010.

683 Section 10 (1), Lesotho Land Act of 2010.
684 Nte B & Nkumanda V ‘Land and Rural Transformation’ (2018) Political Economy Southern Africa Editorial 2.
685 Nte B & Nkumanda V (2018) 2.

686 Paradza G ‘Women’s Access to Land and Housing in Lesotho’ (2008) Habitat for Humanity Lesotho 37.

687 Paradza G (2008) 37.

688 Thahane M Who Owns the Land in Lesotho? Land Disputes and The Politics of Land Ownership in Lesotho
Lesotho: Institute Of South African Studies, National University of Lesotho (1998) 6.

689 Thahane M (1998) 6.

73 http://etd.uwc.ac.za/



person has to be declared a loyal subject by his chief; and lastly, the person has to agree to
observe the obligations expected of him by the community. %%

The co-existence of common law and customary law concerning women’s rights to acquire land
does not result in the realisation of women’s property rights in rural Lesotho and this is an
observation that has been made by the CEDAW Committee.®®® The CEDAW Committee
expressed its concern towards women in rural Lesotho (who also make up majority of the
women in Lesotho) due to the fact that they are characterised by poverty.®®> The Committee
stated that it was concerned about the prevalence in customs and traditional practices that prevent
women from acquiring land in Lesotho.%® The prevalence of customs and traditional practices in
matters pertaining to women’s ability to acquire land is also seen through the judiciary where
judges prefer to refer to customary law in deciding on matters pertaining to land rights.®®* The
prevailing attitudes surrounding women’s land rights are that of patriarchy and this is one of the
main reasons why judges shy away from gender equality when deciding on matters pertaining to
land in Lesotho.%% According to Mapetla, access to land is a gendered process in Lesotho.®% The
dual legal system is said to have shaped a ““dominant gender contract system”’ that gives men
more rights over property such as land.®®’ Men are vested with the right to own land in order to
provide food, shelter and meet other major household needs.5%

5.1.2 MARITAL PR 'Y RIGHTS

According to Joireman, across Sub-Saharan Africa, women’s rights to both movable and
immovable property have been insecure or unrecognised.®®® In many Sub-Saharan countries
there is an absence of legal protection for the co-ownership of marital property.”®® Some
countries lack statutory law that provides for the right for a man and a woman who are married to
co-own property due to the fact that they are not members of the same lineage.’®* Women’s
property rights are considered to be vulnerable because under customary law, women do not own
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nor co-own any property.’% It is believed that a woman can only claim ownership over her

clothing and jewellery and in cases such as divorce, a woman can only keep her personal effects
but all other property belongs to the husband. "%

CEDAW provides for women’s marital property rights under Article 15 and Article 16.7%
Article 15(1) of CEDAW places a duty on the state to accord women equality with men before
the law.”% Article 15(2) of CEDAW further stipulates that, among other rights, state parties must
accord women equal rights to administer property.’® Article 16 of CEDAW places the
obligation upon state parties to ensure that appropriate measures are taken to eliminate
discrimination in matters relating to marriage and family relations and to ensure equality
between men and women.’®" Article 16(1)(h) states that state parties should ensure that equal
rights are afforded to spouses in respect to ownership, acquisition, management, administration,
enjoyment and disposition of property.’® It is important to note that some state parties have
entered into reservations as regards Article 15 and Article 16 of CEDAW.’® These reservations
are problematic as they were raised against what the UNICEF Executive describes as the
fundamental issues such as nationality, legal capacity and equality in the family.”'° Article 16 of
CEDAW is the Article with the most number of reservations.”! However, the CEDAW
Committee has declared reservation to Article 16 as being contrary to the object and purpose of
CEDAW and thus, invalid.”*? Article 15 reservations are mostly concerned with women’s legal
capacity, the right to make decisions for themselves as well as their families, and the right to
inherit and own property.”® Women’s lack of legal capacity in a family set up renders them
subject to the authority of male heads with little to no bargaining power.”** Article 16 is mainly
concerned with women’s right to equality during a marriage and also during the dissolution of a
marriage.”® Article 16 speaks to women’s ability to live as equal partners and to care for
themselves and their children.”*® These reservations are largely based in Sharia Law.*” Notably,
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Lesotho only entered a reservation concerning chieftaincy and male succession to the throne but
later withdrew the reservations in 2004.78

The Maputo Protocol further provides for women’s marital property rights in Africa.”*® Under
various African cultures, women are regarded as perpetual minors and thus having no separate
identity from their husband.”?° Due to the fact that women are considered perpetual minors, they
cannot acquire property in their own name.”?! However, Article 6(j) of the Maputo Protocol
provides married women the right to acquire, administer, and manage their own property
freely.”?? Ebeku notes that women married under customary law in various Africa societies have
no rights to any property acquired during the marriage.’?® It has also been established that under
customary law, women do not have the right to divorce.”® However, Article 7 of the Maputo
Protocol provides for the right to divorce, annulment and separation.’?® Furthermore, Article 7(d)
of the Maputo Protocol states that in the event of a divorce, annulment or separation, women and
men shall have the right to an equitable sharing of the joint property. "2

Under statutory law in Lesotho, the Deeds Registry Act of 1969, which is condemned for being
gender discriminatory towards women, has not yet been abolished.”?’ The Deeds Registry Act
prohibits married women from administering and managing their own property.’?® This is
contrary to the obligation placed upon Lesotho by Article 2(f) of CEDAW which requires the
government to abolish laws that are discriminatory towards women.’?® It is also contrary to
Article 16(2) of CEDAW and Atrticle 6(j) of the Maputo Protocol which provide women the right
to administer and manage their own property freely.”®® Under the Basotho customary law,
customary marriages are usually in community of property and marital powers are vested in the
husband to administer property.”! The husband is also granted powers to administer the wife’s
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property separately.”? This position under customary law is inconsistent with Article 16(2) of
CEDAW and Article 6(j) of the Maputo Protocol which both provide married women the right to
freely administer and manage their own property.”*® Modo notes that under Basotho customary
law, there is no right for a woman to divorce her husband, however, in the unlikely event that she
can divorce her husband, she leaves the marriage with no property because her property would
have been submerged into that of her husband’s property.”3* Banda notes that regardless of the
many pronouncements by human rights bodies, there is very little recognition of women’s right
to an equitable share of marital property upon divorce.”® In fact, in countries such as England, it
took until 2003 before a woman considered as a ““house maker”” was given an equitable share of
marital property upon divorce.”® The stance under Basotho customary law is inconsistent with
that of the Maputo Protocol.”®” According to Article 7 of the Maputo Protocol, a woman has the
right to divorce and furthermore, Article 7(d) provides women the right to an equitable share of
the joint property upon divorce, separation or annulment.”*® A married woman’s inability to
receive an equitable share of the joint property under Basotho customary law is inconsistent with
the obligations under the Maputo Protocol.”®

The co-existence of customary law and common law concerning women’s property rights does
not permit the realisation of women’s property rights in rural Lesotho. The Deeds Registry Act
of 1969, prohibits women from administering and managing property.’“° This is observed in how
some legal practitioners in Lesotho refuse to effect registration in the names of the women.”*
Under customary law, once a woman is married, her property is submerged into that of her
husband’s and her husband is granted marital powers.”*? This prevents married women from
being able to administer and manage the property as the power granted to the man is absolute.”*
This is also reflected in case law. In the cases of Matjeloane v Matjeloane and Kurubally v
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Kurubally, both women were denied access to their share of marital property due to the marital
powers of the husband which were believed to extend to even the “‘“person of the wife””. "4

5.1.3 WOMEN'’S RIGHT TO INHERIT PROPERTY

One of the many hurdles to the realisation of women’s human rights in Africa is said to be the
denial of women’s right to inherit land and property.” In a significant amount of traditional
societies in Sub-Saharan Africa, the use of land, housing, and transfer of both land and housing
is regulated by customary law which, in its nature, excludes women from inheriting property.’4®
The implication of this is that without secure land and property rights, orphans and widows are
often left homeless and vulnerable after the death of a father or hushand.”*’ Disinheritance is a
serious threat to women’s economic security and independence as well as their human rights to
food and housing.”® According to Ebeku, Article 21 of the Maputo Protocol is a revision of
many customary laws in Africa that deny women the right to inherit property either from their
late husbands or from their parents.”*® Article 21(1) of the Maputo Protocol states that a widow
shall have the right to an equitable share in the inheritance of the property of her late husband
and also that she has the right to continue to live in the matrimonial home.”® There is a question
as to whether ““equal”” and ‘“equitable” have the same meaning; the CEDAW Committee
argues that these words do not carry the same meaning.”™! In its concluding observation to a
report submitted by Paraguay, it was noted by the CEDAW Committee that these words were not
interchangeable.”? It further stated that the purpose of CEDAW was to eliminate discrimination
between men and women by ensuring de jure and de facto equality; therefore the CEDAW
Committee recommended that the state use ‘“equality”” henceforth.” Article 21(2) states that
women shall have the right to inherit, equally, from their parents’ properties.’>*

Under Basotho customary law, in the common case where there is no will, inheritance is passed
down through the male line.” Very few wills are registered under the Lesotho Deeds Register
and that indicates that customary law is dominant in cases of inheritance.”® Under the Basotho
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customary law, the eldest son is entitled to inherit from the deceased and that essentially means a
widow is subject to disinheritance from the property acquired during a marriage.”’ The courts in
Lesotho have also applied the customary rule by stipulating that the eldest son has superior rights
regarding the inheritance of property.”™® Although there are instances when a widow may be
allowed to inherit property that has been acquired during the marriage, the greater scheme is that
the eldest son of the first wife is entitled to inherit the property in order to remain in the family
and perpetuate the lineage.”® Widows are often only left with secondary rights to use the
property of the deceased husband.’®® Similarly, a female child is also prohibited from inheriting
from her late parent’s estate because the eldest son of the first wife is deemed the heir.”® In cases
where parents are able to draft wills, the female child is most likely to inherit property such as
clothes, blankets and kitchen utensils whilst the male child is likely to inherit the property which
is of great value. "®2

The position in Lesotho does not provide for the realisation of rural women’s property rights.
Statutory law such as the Land Act of 2010 exempts customary law in cases of inheritance. s
The Constitution of Lesotho also exempts customary law where equality and non-discrimination
is concerned.’®* Customary law leaves widows and female children vulnerable to disinheritance
because under customary law, the first male child of the first wife is entitled to inherit the
property of the deceased.”® This observation was made by the CEDAW Committee in its
concluding observation to Lesotho, where the CEDAW Committee expressed its concerns about
the persistence of discriminatory customary laws and practices in matters such as inheritance and
property rights. "%

5.2 CONCLUSION

Lesotho is a country rich in customary law that applies to all its citizens and despite attempts to
make it die down; it is a remarkably strong source of law in the country.’®” Due to colonisation,
Roman-Dutch and English Law were imposed upon the legal system of Lesotho and today,
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Lesotho has a dual legal system.”®® Apart from its National Legislation, Lesotho has also adopted
various international legal instruments, particularly CEDAW and the Maputo Protocol which
provide for norms and standards pertaining to women’s property rights. CEDAW and the
Maputo Protocol have placed obligations upon Lesotho concerning the realisation of women’s
property rights and that includes women in the rural areas who make up the majority of the
population in Lesotho. In Lesotho, where there is a dual legal system, the co-existence of these
laws needs to result in the realisation of women’s property rights in order to fulfil the obligations
placed upon it by legal instruments such as CEDAW and the Maputo Protocol. Land Rights,
marital property rights and inheritance of property were used to establish whether or not the co-
existence of customary law and codified law in Lesotho resulted in the realisation of rural
women’s property rights.

Where land is concerned, the Land Act of 2010 has progressed from that of 1979 by permitting
women to have land registered in their names. However, under customary law, land cannot be
allocated to a woman. Only married men in Lesotho are allowed to have land allocated to them
for purposes of sustaining their households and providing for their families. Women can only
access land through men. The Land Act of 2010 further exempts’ customary law in cases of
inheritance of land, often leaving women vulnerable to customary practices concerning
inheritance. In this case, the co-existence of both codified and customary law does not provide
for the realisation of women’s property rights in rural Lesotho.

The Deeds Registry Act of 1969, although no longer used, has not been abolished as required by
Article 2 of CEDAW. The Deeds Registry Act was condemned for not permitting married
women to have property registered in their names and thus prohibiting them from managing their
own property freely. The Deeds Registry Act of 1969 echoed the customary law principle that
awards a husband marital power and thus absolute control over the marital property. This has
also been seen in court decisions. Basotho customary law gives women the status of a perpetual
minor and therefore husbands have full control over the marital property and how it is disposed
of. Cases of divorce are rare under customary law, however, when a divorce is successful,
because a woman’s property is submerged into that of her husband’s, she leaves the marriage
with no access to her share of the marital property. In the case of marital property, the co-
existence of codified law and customary law does not provide for the realisation of women’s
property rights in Lesotho.

Laws and customary practices resulting in the disinheritance of women have left widows and
female children vulnerable. The Constitution of Lesotho exempts customary law in cases where
discrimination is concerned. Legislation such as the Land Act of 2010 exempts customary law in
cases of inheritance. Under Basotho customary law, the eldest male child from the first wife is
entitled to inherit and therefore the widow(s) and female children of the deceased cannot inherit

768 Maqutu WCM & Sander AJGM (1987) 379.

50 http://etd.uwc.ac.za/



from the estate. The co-existence of customary law and codified law concerning women’s right
to inherit does not provide for the realisation of women’s property rights in rural Lesotho.
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CHAPTER 6- OBSERVATIONS, CONCLUSIONS AND
RECOMMENDATIONS

6.0 INTRODUCTION

Based on the findings of the previous chapters, the following concluding chapter will draw
observations from the research and also make recommendations to Lesotho concerning the
realisation of rural women’s property rights.

6.1 SUMMARY OF FINDINGS AND CONCLUSION

This research set out to conduct an analysis on women’s property rights under both customary
and common law in Lesotho, with the aim of establishing whether or not these rights of women
in rural areas are being realised. This research further sets out to establish whether the co-
existence of customary law and common law in Lesotho allows women in rural areas to exercise
their property rights as established in various international legal instruments such as UDHR, the
ICESCR, CEDAW and Maputo Protocol as well as national legislation in Lesotho. In order to
complete the above-mentioned task, it was important to establish the international and regional
legal framework on the right to property (norms and standards) as well as the definition, scope
and content of this right. This was then followed by the task of establishing Lesotho’s National
Legislation and Policies concerning women’s right to property. This research established that the
co-existence of both common law and customary law is unfavourable to women’s property rights
in rural areas. Customary law prohibits women from exercising their property rights whilst
common law tends to be ambiguous in matters pertaining to women’s property rights. Below are
the findings of each of the tasks carried out.

6.1.1 INTERNATIO NORMS | AND < SFANDARDS ON THE RIGHT TO
PROPERTY
Property, which is very important when establishing one’s economic status and empowerment,
can simply be understood as anything one can own or have access to control over.’® The right to
property is a complex right, often difficult to define, as it extends to various disciplines of law
such as criminal law, civil law and human rights law.”’® Although the scope and content of the
right to property is difficult to define, the research outlined four core aspects to the right to
property; first, the right includes a relationship between an individual and a government entity;
secondly, the right to property is not an absolute right but rather a relative right; thirdly, property
is not limited to furniture and money in the bank but various kinds of property such as shares;
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and fourthly the right encompasses property one enjoys as an individual as well as property one
enjoys in community with others.’"*

The right to property was first recognized in the Universal Declaration of Human Rights under
Article 17, which states that everyone has the right to own property either on their own or in
association with others and further states that no one shall be arbitrarily deprived of the right to
property.’’2 The right to property is not expressed under the International Covenant on
Economic, Social and Cultural Rights (ICESCR) as well as the International Covenant on Civil
and Political Rights (ICCPR).””® The right to property is recognised in various regional legal
instruments around the world such as the American Declaration on the Rights and Duties of a
Man which states that every person has the right to own property as this is important to meet the
essential needs for a decent living and helps to maintain the dignity of an individual; Protocol
No.1 to the European Convention on Human Rights which provides that every person, both legal
and natural, is entitled to the peaceful enjoyment of his possessions; and The Convention on the
Elimination of Discrimination Against Women which provides women the right to own and
manage their property freely.””*

In Africa, the right to property is provided for under Article 14 of the African Charter which
states that the right to property shall be guaranteed.””> The right to property in Africa is
interpreted broadly to protect the real rights of individuals and peoples as well as a right which
forms part of a person’s matrimony.”’® It also extends protection rights provided for under
tradition and customary law.”’ It is important to note that the ambiguity of Article 14 of the
African Charter degraded the protection of women’s property rights.”’”® The African Charter
generally does not sufficiently address rights pertaining to women in Africa and that is the reason
the Maputo Protocol came into existence. The Maputo Protocol provides for women’s land and
property rights.”’® Article 6(j) of the Maputo Protocol provides for women’s right to own,
manage and administer property freely; Article 7(d) of the Maputo Protocol provides that women
have the right to an equitable share of marital property during the process of separation, divorce
of annulment; Article 19(c) provides for the promotion of women’s access to reproductive
resources such as land; Article 21(1) provides for a woman’s right to inherit an equitable share of
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her late husband’s property and to remain in the marital home; and Article 21(2) provides for a
woman’s right to inherit an equitable share of her parent’s property. &

6.1.2 LESOTHO’S NATIONAL LEGISLATION AND POLICIES ON THE RIGHT TO

PROPERTY
Lesotho is a unique country due to the fact that there is one system of customary law applicable
to all citizens.”® However, due to colonization, the legal system of Lesotho does not only
comprise of customary law but also English and Roman-Dutch Law; it is a dual legal system.®?
The modern Lesotho citizen is subject to both customary law and common law.’®® Both these
legal systems regulate property right; this section will focus on property rights under common
law.

When considering the property rights of women in Lesotho, one of the fundamental rights is the
right to equality found in Section 18 of the Constitution of Lesotho, which provides for the
freedom from discrimination.’®* It is important to note that Section 18 of the Constitution
exempts customary law where discrimination is concerned.’® The Constitution of Lesotho
provides for the right to property under Section 34 which places a duty on the state to adopt
legislation and policies which shall encourage its citizens to acquire property including land and
housing.”® Where Land is concerned, it is important to note that there are two acts to refer to;
the Land Act of 1979 and the Land Act of 2010. The Land Act of 1979 was said to be gender
discriminatory and enforced customary practices that prohibited women from owning land.®’
However, the Land Act of 2010 has played a part in realising the property rights of women in
Lesotho by recognizing a woman’s right to own and access land.”®® The Land Act of 2010,
however, exempts customary law in matters concerning the inheritance of land.”® The
implication of this is that the customary rule of male primogeniture excludes women from
inheriting land.”®
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The Deeds Registry Act of 1969 is viewed as gender discriminatory towards women as it places
barriers for women often prohibiting them from registering property in their names.’®* According
to the Deeds Registry Act, a statement giving the particulars of marital status is needed in order
to register property in favour of a woman and women who are married in community of property
require assistance from their husbands to register property in their names; this is not the case
when a married man desires to register property in his name.” The Deeds Registry Act still
exists and it has not been abolished.” This is despite the obligation placed on Lesotho by
CEDAW to modify or abolish laws that are discriminatory against women.”®* CEDAW and the
Maputo Protocol place a duty upon states to implement policies that eliminate discrimination as
well as integrate gender perspectives in the formulation of policy.”®® Policy response in Lesotho,
to a great extent, takes the form of legislation; however there are a few policies that have been
implemented by the Lesotho government concerning property rights.”®® The Lesotho Housing
and Land Development Corporation (LHLDC) was established based on the recommendation in
the National Housing Policy and it is mandated to provide land and housing opportunities for all
income groups in Lesotho.”®” Unfortunately most of the LHLDC’s projects are in the capital city,
Maseru, and other urban centres; limited projects extend to those outside of the urban centres.”®®
In 2003, Lesotho adopted the Gender Policy which is aimed at taking all gender concerns into
national policy, programs and budgets with the goal to achieve gender equality in Lesotho.’®
The Gender Policy addresses women’s property rights and inheritance and also condemns the
Deeds Registry Act of 1969, further recommending its repeal.®®® The Gender Policy
acknowledges that many customary practices are detrimental to women’s ability to acquire
land.®%! Important to note is that the Gender Policy calls upon Lesotho to honour its international
obligations.8%?

6.1.3 LAWS OF L THOLI | (CUSTOMARY' LAW)) AND THE EFFECTS ON
WOMEN’S RI T'O PROPERTY

A core feature to Basotho customary law is patriarchy; male dominance.®® Under Basotho

customary law, women are considered as perpetual minors and therefore they are subjected to
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legal disabilities; they are perceived as being unable to handle affairs outside of managing the
matrimonial home.®%* Under Basotho customary law, land is allocated to married men for the
purposes of residence and cultivation.®% Women can only access land through the male figures
in their lives.8% Where marital property is concerned, the position under Basotho customary law
is ambiguous. When a Basotho woman is married into a family, she is given a house of her own,
one that cannot be taken away from her.8” However, in the event that she leaves the family she
is married into, she can never leave as the owner of the house.®% The reality is that the house is
built for her and her children to reside in, but it remains the property of her husband.®%°® When
one is married under Basotho customary law, one is married in community of property, therefore
when a Basotho woman is married, her property is submerged into that of her husbands’.®*° Due
to the fact that a woman is considered a perpetual minor, the husband is granted marital powers
and these powers extend to the administration and management of marital property.8!* Upon
marriage, a woman loses control and ownership of her property.'? In the unlikely event of a
divorce, a woman is not entitled to her share of the matrimonial property and leaves the marriage
with nothing but only her personal items such as clothing and jewellery .5

Inheritance under Basotho customary law is inclined to leave widows and female children
vulnerable.8%* Where inheritance is concerned, the rule of male primogeniture applies. Under
Basotho customary law, the first male child of the first wife is entitled to inherit.8* This rule has
been echoed in case law.8® Although there are cases when a female child may inherit, there are
restrictions, and usually the female child inherits small properties such as blankets, cutlery etc.5Y
A widow may inherit where there is no male child; however this is subject to the supervision of
the male relatives of the deceased.®®
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6.1.4 THE CO-EXISTENCE OF CUSTOMARY LAW AND CODIFIED LAW IN
RESPECT TO PROPERTY RIGHTS

Lesotho citizens are subject to a dual legal system; customary law and Roman-Dutch Law
(codified law).8!® The aim of this research was to establish whether or not the co-existence of
these laws results to realisation of rural women’s property rights, subsequently fulfilling the
obligations imposed upon it by international and regional legal instruments such as CEDAW and
the Maputo Protocol. Land rights, marital property rights and inheritance rights were used to
establish whether or not the co-existence of customary law and codified law result in the
realisation of rural women’s property rights in Lesotho.

The Land Act of 2010 permits women to have land registered in their names, however, under
customary law, land is allocated to married men and not women; women can only access land
through male figures.®?° The Land Act of 2010 has an exemption for customary law in cases of
inheritance of land, often leaving women vulnerable to disinheritance.®?! In cases where
women’s land rights are concerned, the co-existence of customary law and codified law does not
provide for the realisation of women’s property rights in rural Lesotho. Where marital property is
concerned, the Deeds Registry Act of 1969 has not been abolished or replaced.®?? The Deeds
Registry Act prohibits women from registering property in their own names, thus preventing
them from freely managing and administering property.®?® The Deeds Registry Act echoes the
position under customary law where women are considered as perpetual minors and incapable to
handling affairs apart from managing the home.®** Under customary law, a woman’s property is
submerged into her husband’s property.®?® The husband has marital powers and is able manage
and administer the property as he desires.®2® Upon divorce, because a woman’s property is
submerged into her husband’s property; she leaves the marriage with no property apart from her
personal items.®?’ In cases were marital property is concerned, the co-existence of customary law
and codified law does not provide for the realisation of rural women’s property rights.

Laws surrounding inheritance in Lesotho often leave widows and female children vulnerable.8?®

The Constitution of Lesotho exempts customary law in cases where discrimination is
concerned.?® The Land Act of 2010 exempts customary law in matters concerning

819 Modo IVO (2002) 377.

820 Nte B & Nkumanda V ‘Land and Rural Transformation’ (2018) Political Economy Southern Africa Editorial 2.
821 Paradza G ‘Women’s Access to Land and Housing in Lesotho’ (2008) Habitat for Humanity Lesotho 37.

822 Lesotho Deeds Registry Act of 1969.

823 Lesotho Deeds Registry Act of 1969.

824 Modo IVO (2002) 381.

825 Modo IVO (2002) 381.

826 Mamashela M ‘Women and Development in Africa: With Special Reference to The Legal Disabilities of

Married Women in Lesotho’ (1985) 15 Journal of Eastern African Research and Development 166.
827 Modo IVO (2002) 381.

828 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 45.
829 Section 18, Constitution of Lesotho 2001.
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inheritance.® Under customary law, the first male child of the first wife is entitled to inherit
from the deceased’s estate.®3! This customary law principle excludes widows and female
children from inheriting and therefore, the co-existence of customary law and codified law
concerning women’s right to inherit does not provide for the realisation of women’s property
rights in rural Lesotho.%%?

6.2 RECOMMENDATIONS

The research and observations point to the fact the property rights of rural women in Lesotho are
not being realised and Lesotho is not meeting the obligations placed upon it by international and
regional legal instruments. This section will briefly discuss the recommendations proposed in
order to achieve the realisation of women’s property rights in rural Lesotho.

6.2.1 INCORPORATION OF CEDAW AND MAPUTO PROTOCOL INTO NATIONAL

LEGISLATIO}

It is of paramount importance that the government of Lesotho prioritises the full incorporation of
CEDAW and the Maputo Protocol into its national legislation. This is essential to bring into
force the legal instruments, as well as achieve the elimination of discrimination and the
realisation of women’s property rights. It is important that the government of Lesotho takes the
necessary measures to ensure that its national legislation is in line with CEDAW and the Maputo
Protocol as well as echoes the values and principles of these international legal instruments; the
principle of non-discrimination and the promotion of gender equality.®*

6.2.2 MODIFY, AB( H, REPEAL AND REPLACE DISCRIMINATORY LAWS
Article 2(f) of CEDAW states that state parties should ensure that they modify or abolish
existing laws which constitute discrimination against women.%** Lesotho’s legal system
comprises of various laws are discriminatory against women. The Deeds Registry Act of 1969,
which prohibits women from registering property in their own names, is discriminatory against
women. Lesotho’s government should abolish the Deeds Registry Act of 1969 and enact a Deeds
Registry Act that recognises women’s right to own property and provides for the registration of
property for women. Although the Land Act of 2010 is a significant step towards the realisation
of women’s property rights, the exemption of customary law (which in its nature prohibits
women from owning land) in matters pertaining to inheritance is discriminatory. Lesotho’s
government should modify ensuring that it does not exempt customary law.

830 Paradza G (2008) 37.

831 Mosetse P (2006) 127.

832 UN-HABITAT Law, Land, Tenure and Gender Series: Southern Africa (2005) 45.

833 Preamble, Convention on The Elimination of All Forms of Discrimination Against Women 1979. See also
Preamble, Protocol to the African Charter on Human and Peoples’ Rights on The Rights of Women in
Africa, 2003.

834 Article 2(f), Convention on The Elimination of All Forms of Discrimination Against Women 1979.
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6.2.3 CONSTITUTIONAL REVIEW

According to Article 2 of CEDAW, states are under the obligation to take appropriate measures
to ensure that the principle of equality between men and women is embodied in their national
constitutions.® Although the Constitution of Lesotho provides for equality under section 18, the
very same section exempts customary law in cases where equality is concerned. It is therefore
important that the government of Lesotho urgently reviews its constitution.3 The government
of Lesotho should repeal and replace section 18 of the Constitution and all other sections that
allow for discrimination based on gender.

6.2.4 ELIMINATION OF PATRIARCHAL STEREOTYPES AND PRACTICES
Patriarchal stereotypes and practices have informed the belief that women are unable to own and
manage property in Lesotho. It is therefore important to eliminate these stereotypes and practices
in order to achieve the realisation of women’s property rights. The government of Lesotho
should put in place a comprehensive strategy aimed at the elimination of patriarchal stereotypes
and practices that lead to the discrimination of women.®*’ The government of Lesotho could
engage in educational drives in communities aimed at informing its citizens about the dangers of
patriarchal practices and the importance of eliminating such practices and stereotypes. Gender
stereotypes alluding to the idea that women cannot manage land and property but can merely
manage a home should be debunked.

In summary, the government of Lesotho should prioritize the full incorporation of CEDAW and
the Maputo Protocol into its national legislation in order to achieve the elimination of
discrimination as well as the realisation of women’s property rights.®® The government of
Lesotho should abolish, repeal and replace discriminatory laws such as the Deeds Registry Act
and bring into force legislation that provides women the ability to register property in their own
names, manage and administer it freely.®® The government of Lesotho should review its
Constitution and repeal sections that allow for discrimination based on gender; particularly
sections of the Constitution that exempt customary law where discrimination is concerned.4°
The government of Lesotho should put in place a comprehensive strategy aimed at the
elimination of patriarchal stereotypes and practices that lead to the discrimination of women.84

835 Article 2(a), Convention on The Elimination of All Forms of Discrimination Against Women 1979.

836 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.

837 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.

838 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.

839 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.

840 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.

841 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of

the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.
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The government should consider the needs of rural women in Lesotho and address the negative
customary practices which prohibit women from fully enjoying their right to property.®*? The
government of Lesotho should formulate a unified family code that addresses women’s unequal
inheritance rights, land rights and property rights.8*® The government should put in place
measures, including legislative measures, to ensure that there is equality between men and
women in marriage and family relations.34*

842 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of

the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.
UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.
UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of
the Committee on the Elimination of Discrimination against Women - Lesotho, 8 November 2011.
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